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Worksession 2 

MEMORANDUM 

TO: 

FROM: 

Management and Fiscal Policy Committee 

~iChael Faden, Senior Legislative Attomeyo.0 
Robert H. Drummer, Legislative Attorney rI'IAJ 

SUBJECT: Worksession 2: Expedited Bi1l32-09, Taxation - Impact Taxes 
Temporary Suspension 

Inflation Adjustment

Expedited Bill 32-09, Taxation Impact Taxes - Inflation Adjustment - Temporary Suspension, 
sponsored by Councilmember Eirich, was introduced on July 28. A public hearing was held on 
September IS. The Management and Fiscal Policy Committee reviewed the Bill at a worksession on 
September 21. 

Summary County Code §§52-57(f) and 52-90(f) require the Director of Finance to adjust the 
impact tax rates every other year to reflect the increase or decrease in the previous 2 years in a 
construction cost index selected by regulation. This Bill would roll back the increase in the tax rates that 
took effect on July], 2009, to provide temporary relief to applicants for building permits over the next 2 
years. 

The national economic downturn and local housing market conditions have significantly reduced 
the number of applications for building permits in the County. Under current law, the Director of Finance 
was required to (and did) adjust the impact tax rates effective July 1, 2009 by 7.16% to reflect the 
increase in the selected construction cost index over calendar years 2007 and 2008. This Bill would 
cancel this increase in the impact tax rates for 2009 and require the next scheduled adjustment in 2011 to 
reflect the increase or decrease in the construction cost index for the 4 full calendar years before July I, 
2011. This Bill does not change any impact tax rate adjustments to be made after 2011. 

September 21 Worksession 

The MFP reviewed Bill 32-09 at a worksession on September 21. The Committee deferred action 
on the Bill until after the Council receives a scheduled fiscal update on September 29. The Committee 
also requested to hear from the Department of Economic Development concerning the likelihood that this 
proposed temporary suspension of the inflation adjustment on the impact taxes would effectively spur 
economic development. Council staff was told that the Executive supports Bill 32-09 after the 
worksession and that a letter stating this will be delivered before the scheduled worksession on September 
29. 

Fiscal impact On September] 1 the Office of Management and Budget reported (see ©4-6) that 
the fiscal impact of the bill would be a loss of about $1.6 million on the transportation impact tax and 
$2.1 million on the school impact tax: a total ofabout $3.7 million. These estimates are based on: 

• 	 the reasonable assumption that reducing impact tax rates by 7.16% will have no discernible effect 
on the number of building permit applications; and 



• 	 realizing the impact tax revenue currently assumed in the Capital Improvements Program for FYs 
2010 and 2011: $23,758,000 for the transportation impact tax and $31,336,000 for the school 
impact tax. 

Unless there is a sharp turnaround in the local building industry, the second assumption is 
probably too optimistic. In FY 2009 the County collected only $2,450,681 in transportation impact tax 
revenue and $0,0 i 7,291 in school impact tax revenue, a total ofjust under $10.5 million. If, for example, 
the same amount were collected in both FY 2010 and FY 2011, a 7.16% rate reduction would translate to 
about $1.5 million less revenue, rather than $3.7 million less.! 

Index The construction cost index used the Engineering News-Record Baltimore construction 
cost index - was selected, as the law requires, by Executive Regulations 8-09 and 9-09, both approved by 
the Council on July 28. The Council amended the impact tax laws in 2007 to switch to a construction 
cost index specified by regulation from the previous consumer price index (CPI) to better reflect the 
elements that influence the cost of building roads, transit, and schools. Ironically, using the CPI instead 
would have resulted in a larger increase (about 8.31%). Maryland-National Capital Building Industry 
Association (BIA) members have complained that this index does not accurately reflect construction costs 
in the Washington area and informally proposed alternative indices, but did not do so when these 
regulations were considered. If the Council concludes that the EN-R index is not satisfactory, it could 
amend the law to specify a different index or urge Executive staff to review other options and propose an 
amended regulation for later use. Part of the problem, of course, may be the lag time between the index 
and the increase it triggers, which could affect the result either way. This Bill does not affect the index. 

Refund The BIA supported this Bill (see testimony, (07) and requested an amendment to require 
the Finance Department to refund the amount of the increase to any taxpayer who paid the impact tax 
since July 1. In Council staff's view, this amendment is not necessary because the Bill would take effect 
as ofJuly I (see 102, line 19), automatically canceling the increase and requiring the County to refund that 
amount. However, if a more specific amendment would avoid administrative questions, the following 
could be inserted after line 16: 

The DireqtOLofEimmce must refund the amOunLQLany impact tax collected on or after July 1,. 
2009. which reflects the adju.stJnsllitfo~truction cost increase£ under~ctions~2-57(O and 52-9Q1f:l 
that was temporarily in effect. 

This packet contains: Circle # 
Expedited Bill 32-09 1 
Legislative Request Report 3 
Fiscal Impact Statement 4 
BIA testimony 7 
BIA email dated September 21, 2009 8 
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1 Raquel Montenegro of the Maryland-National Capital Building Association (BIA) supported this point at the 
September 21 worksession. See ©8. 

2 



_________ _ 

Expedited Bill No. 32-09 
Concerning: Taxation - Impact Taxes 

Inflation Adjustment - Temporary 
Suspension 

Revised: July 23, 2009 Draft No._4_ 
Introduced: July 28, 2009 
Expires: January 28, 2011 
Enacted: 
Executive: _________ 

Effective: July 1, 2009 

Sunset Date: _________ 

Ch. __, Laws of Mont. Co. ___ 


COUNTY COUNCIL 
FOR MONTGOMERY COUNTY, MARYLAND 

By: Councilmember EIrich 

AN EXPEDITED ACT to: 
(I) temporarily suspend the requirement to adjust certain impact tax rates for inflation; 

and 
(2) generally amend the law governing impact tax rates. 

By amending 
Laws ofMontgomery County 2009 

Boldface Heading or defined term. 
Underlining Added 10 existing law by original bill. 
[Single boldface brackets] Deleted from existing law by original bill. 
Double underlining Added by amendment. 
[[Double boldface bracketsD Deleted from existing law or the bill by amendment, 
* * * Existing law unaffected by bill. 

The County Council for Montgomery County, Maryland approves the following Act: 



EXPEDITED Bill No. 32-09 

1 The Laws of Montgomery County 2009 are amended as follows: 

2 Sec. 1. Temporary Suspension of Impact Tax Rate Adjustments. 

3 Notwithstanding any provision of County Code Section 52-57(f) or 52-90(f) to 

4 the contrary: 

5 (a) the Birector of Finance must not adjust the rates of the development 

6 impact taxes for transportation or public school improvements to reflect 

7 inflation in constructicn costs, effective July 1, 2009; 

8 (b) any impact tax rate adjustment that was published in 2009 as required 

9 by either Section 52-57(f) or 52-90(f) must not take effect as scheduled 

1(I on July 1, 2Q09; and 

11 (c) any tax rate adjustment that is scheduled to take effect on July 1, 2011, 

12 must reflect the annual average increase or decrease in a published 

13 construction cost index specified by regulation for the 4 full calendar 

14 years immediately preceding July 1, 2011, except to the extent the 

15 underlying rates have been modified by any amendment to Chapter 52 

16 which takes effect after July 1,2009. 

17 Sec. 2. Expedited Effective Date; Applicability. 

18 The Council declares that this legislation is necessary for the immediate 

i 9 protection of the public interest. This Act takes effect as of July 1, 2009. This Act 

20 applies only to the impact tax rate adjustment that was scheduled to take effect on 

21 July 1, 2009 and the impact tax rate adjustment scheduled to take effect on July 1, 

22 2011, as required by County Code Sections 52-57(f) and 52-90(f). 

23 Approved: 

24 

Philip M. Andrews, President, County Council Date 

,~ 
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LEGISLATIVE REQUEST REPORT 

Expedited Bill 32-09 

Taxation - Impact Taxes - Inflation Acijustment Temporary Suspension 


DESCRIPTION: 

I'ROBLEM: 

GOALS AND 
OBJECTIVES: 

COORDINATION: 

F'ISCAL IMPACT: 

ECONOMIC 
IMPACT: 

EVALUATION: 

EXPERIENeE 
ELSEWHERE: 

SOURCE OF 
INFORMATION: 

APPLICATION 
WITHIN 
MUNICIPALITIES: 

PENALTIES: 

County Code §§52-57(1) and 52-90(1) require the Director of Finance 
to adjust the impact tax rates every other year to reflect the increase 
or decrease in the construction cost index to reflect the changes in the 
cost of transportation and public school capital improvements. The 
Bill would roll back the increase that took effect on July 1, 2009 to 
provide temporary relief to applicants for building permits over the 
next 2 years. 

The national economic downturn has significantly reduced the 
number of applications for new building permits in the County_ 
Under current law, the Director of Finance was required to adjust the 
impact tax rate to reflect the increase in the construction cost index 
over calendar years 2007 and 2008. This increase in the impact tax 
rate is likely to further reduce applications for building permits in the 
County. This Bill would roll back this increase in the impact tax rate 
for 2009 and require the next scheduled adjustment to reflect the 
increase or decrease in the construction cost index for the 4 full 
calendar years immediately preceding July 1, 2011. 

Provide a temporary stimulus for building permit applications in the 
County_ 

Department of Finance 

To be requested. 

To be requested. 

To be requested. 

To be researched. 

Michael Faden, Senior Legislative Attorney, Robert H. Drummer, 
Legislative Attorney 

To be researched. 

Not applicable. 
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051.148 

OFFICE OF rvIA1"JAGEMENT AND BlJDGET 

Isiah Leggett 
Joseph F. Beach

("nm!y Ececutive 
Director 

MEMORANDUM 


September 11,2009 


TO: Phil Andrews, President, County Council 

FROM: Joseph Beach, D~ 
SlTBJECT: Expedited Bill 32-09, Taxation - Impact Taxes - Inflation Adjustment Temporary co 

Suspension 

The purpose of this memorandum is to transmit a fiscal impact statement to the Council on 
the subject legislation. 

LEGISLATION SUl'dMARY 

Tne proposed legislation rolls back the July 1,2009 (FY1O) impact tax rate increase to 
provide temporary relief to building permit applicants for the next two fiscal years (FY 1 0-11). The 
legislation also requires the next scheduled rate adjustment (FYI2) to reflect the change in construction 
costs for the four full calendar years preceding it. The goal is to provide a two-year temporary stimulus 
for County building permit applications. 

FISCAL SUMMARY 

By forgoing the impact tax construction cost index (CCI) int1ation adjustment in FYI0 and 
FYll the County will reduce collection of Transportation Impact taxes by $667,900 in FYlO and 
$918,897 in FYII (total or$I,586,797j-and School Impact taxes by $734,690 in FYI0 and $1,358,241 in 
FYI I (total of$2,092,931).1 The impact tax rate will provide for four years of inflation in FYI2-13; 
biennial inflation adjustments will be applied thereafter. Detail on these estimates is illustrated in the 
charts below. Even though the legislation provides for applying the FY1 0 and FY11 CCI in FY 12 and 
FY13, it is estimated that this will not result in a revenue neutrai impact since the existing revenue 
estimates already anticipated the rates would include the CCI in FY12 and FY13. It should also be noted, 
that due to current economic conditions the actual revenue loss as a result of this legislation will most 
likely be less than the amounts described in the table below, because actual total collections in FYI0 and 
FY11 will be lower than estimated in the Amended FY09-14 CIP. Revised estimates of impact tax 
revenues will be available in the County Executive's Recommended FYl1-16 CIP. 

I The loss in revenue is measured in relation to estimates of impact tax revenues in the Amended FY09-14 Capital 

Improvements Program (eIP). 
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--~B~-iL~~ - t:TTeCI of For=:olng~pact Tax Rate 1ncr ease 0:1 COL"tV 1 
- - - ":---~ -~----:," .. ;:., 

- :ranSG~ta~Io;-; r;noac~ Tax "2.e'iJe:--)lles - I 

~.__ - . (Based 00',~Y1_0 Appr~J3udget) ---- .___ ~~-.~ 

2009 ActiJa1 

2010 

Total 

.$2~450,681 

$10,000,000 

$97,483,000 

~__-·l 

E.~;:nate with without 2009 
Fiscal-Year Rate Jncrease Rate Increase Difference 

-.. - 0:- -. .. --.. --.--.---:-;-.-..-. __ 

_-- BtH 32-09~f7ect of ;:orgOtr-~~-'2r ~!7tgact Tax RE:e I-;creas~__Colinty ~ 

Schools imo.a~ Tax RC've:1:1ES__ ~ 1 

-.~ _ _ (32520 gn FY19 Approved 8udgetL ~_ .l 

Fiscai Year 

2009.ACfUa1 
2010 

Total 

Estimate 
Estimate with without 2009 
Rate Increase Rate Increase Difference 

ECONON.UC~ACTSTATEMENT 

This bill will provide a temporary savings, in avoided building permit costs, to the 
development community for the two fIscal years (FYI 0-11) affected by this bill. Detail is illustrated in 
the two charts below. The avoided costs (savings) to the development community are shown in the far 
right-hand columns. The extent to which this legislation will stimulate additional economic activity can 
not be readily quantifIed since there are other confounding factors affecting the pace and level of 
development activity including the scarcity of available project fInancing and reduced market demand. 
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BjtL32~i:-i'fJ:::ctoi fQbgQingBienn;a l r:':1pa:rraxa:al:Ejnct~~se on County ~ 
Tra;;-s;,3orta'r!cf'I imo-acr ::ra~,~~p,e~ues - ~ - ~ -=::-~- -"'~ 

,,~-~ ~:.:::~_~-~__ _ (Based on FHO Appr~\ied au~tl. -~ _~~=- __ ,___ 

Btimate with 
Estimate 

without 2009 
II 

Fiscal Year Rate Increase Rate Increase Difference 

2010 $10,000,000 $9,33L,100 ($667,900) 

2011 $13.758,DOO ($918,897) 

$22..171,203 ($1,586,797) 

--Bit! 32-09 - EffecrofTc,g;;~fmoa~Tax Rate increase en Ccunty---=== ; 
Schoois Impact Tix-~evenues - - -- --- -~ -~ I 

. _.. __ _ _ ____J.§Esed 011 ~!10 .A.ppro\l~d BudgetL ~~. __., J 
Estimate 

Estimate with without 2009 
Fiscal Year Rate Increase Rate Increase 

2010 $11,000,000 $10,265,310 

2011 $20,336,000 $18,977,759 

Total $31,336,000 $29,243,069 

Difference 

($734,690) 

($1,358,241) 

($2,092,931) 

The following contributed to and concurred with this analysis: Michael Coveyou, 
Department of Finance, Scott Foncannon, Office of the County Attorney, and Bryan Hunt, Office of 
Management and Budget 

JFB:bh 

c: 	 Jen.'1ifer E. Barrett, Director, Department of Finance 
Kathleen Boucher, Assistant Chief Administrativ:e Officer 
Michael Coveyou, Department of Finance 
Scott Foncannon, Office of the County Attorney 
John Cuff, Office ofManagement and Budget 
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Testimony 


On 

Expedited Bill 32-09 

Taxation - Impact Taxes - Inflation Adjustment - Temporary Suspension 

13efore the Montgomery County Council 


September is! 2009 


Good Afternoon Council President AndreWS and Councilmembers: 

I am Tom Farasy, representing the Maryland National Capital Building Industry 
Association (MNCBIA) as their President. The MNCBIA represents over 600 member firms 
involved in Ule bui!dingindustry here in Montgomery County and throughout the five 
county-region of suburban Maryland and the District of Columbia. 

The building industry has been a key component of this County's economic engine; 
unfortunately, the economic turmoil that has swept through this country has severely 
impacted the building industry in this County, and the County has shared equally in the 
economic downturn as evidenced in the record low number of building starts and real 
estate transactions, decline in unit production, and falling revenues. 

We want to express our appreciation to Councilman Eirich for sponsoring Bill 32-09. 
These are demanding times and we appreciate his leadership and foresight on this 
matter. 

Bill 32-09 recognizes the current state of the building industry and that any increase in 
the cost of doing business, no matter the historical precedent, carLadd to further delays in 
the construction of new homes and the creation of jobs. 

Bill 32-09 recognizes that the data that supports the July 01 7% increase is separated 
from the reality that we have all experienced since September of last year. Construction 
prices have been falling and demand for work is highly competitive; subcontractors are 
willing to aggressively cut their overhead and profit expectations in order to obtain work. 

The proposal to suspend the 7% increase acknowledges that even though tbere are signs 
of recovery, the recovery is fragile .•. and there will-be an 18 24 month overhang. It is 
important to remember that we will really not have a recovery until there is job growth. 

We believe that this two-year suspension can benefit the industry, promote job growth, 
and by extension can benefit the County. We believeJ:bat.the proposal to protect the 
mandatory regulatory review of the costs in 2011 is a practical solution that balances the 
temporary suspension. 

We ask that the Council support this Bill, and that a provision be added that will provide a 
refund of the 7% increase, in the event a building permit was issued that included the 
July 01 increase. 

Thank you for the opportunity to provide comments; our members are available to 
answer any questions during the upcoming worksession. 

BUILDING HOMES, CREATING NEIGHBORHOODS 

RRnrRR,,,,,r.;r,n the Buildng and in 03lvert, Charles, Montgomery, 
George's and St. and Washington, DC. 

Affiliated with the Maryland State Builders />ssociatlon and the National Association of Home Builders 



MFP ITEM 1 
September 21, 2009 

Supplementary
Faden, Michael 

From: Raquel Montenegro [rmontenegro@mncbia.org] 

Sent: Monday, September 21, 2009 12:20 PM 

To: Trachtenberg's Office, Councilmember; Ervin's Office, Councilmember; Navarro's Office, 
Council member 

Cc: Berliner's Office;- Councilmember; Eirich's Office, Councilmember; Faden, Michael; Orlin, Glenn; 
tomttc@msn.com 

Subject: Mon, Sept 21 MFP worksession on Expedited Bill 32-09 

MFP Committee members 

As noted at last week's public hearing on Expedited8i!! 32-09, Mr. Farasy will be~attending the Committee's 
worksession this afternoon to provide the information that Councilmember Berliner requested on alternative cost 
indexes, as well as to answer any questions from the committee. 

In reading today's staff packet, we were appreciative of the proposed amendment that insures a refund would be 
available on building permits that had been applied for & issued since July 01 of this year; it is however unclear as 
to how a property-owner would request such a refund, or how to expedite such a request. 

We are concerned that today's discussion of the merits of the impact tax increase suspension may be 
overshadowed by the [projected] $3.7 million fiscal loss. The projected loss is estimated on the FYtO-11 projected 
impact tax revenues that downplays the current reality facing the industry while remaining silent on the disparity 
between the $37 Million FY09 projected revenue vS.the $10.5 Million FY09 collected revenue [see attached 
chart] -- as you will see, the projected increase in the transportation impact tax revenue is 408% over the revenue 
collected in FY2009, surely an unlikely prospect. 

... perhaps a more accurate projection could be had if the relationship between # of building permits being issued 
by DPS and the # of permits that pay impact taxes could be identified, in conjunction with the forecast for 2010
2011 building activity, as noted by the Department of Economic Development. 

Thank you for the opportunity to provide comments. 

Raquel D Montenegro 
Associate Director, Legislative Affairs 
Maryland National Capital Building Industry Association 
1734 Elton Rd, Suite 200 
Silver Spring, Maryland 20903 
Office: 301.445.5408 
Cell: 301.768.0346 

9121/2009 




% 
Revenue 
Increase 

Over Prior 
Year 

Transl Impact Tax ~..v ..nll" 

Ari;"",tb" 
T 

Revenue 
Approved Projection Estimated 
ProJected Approved Revenue 
RevenLii:-l:;yCouncii with 7.1 % 
(FY09-14) (Feb 2009) increase 

($000) ($000) ($WO) 

Actual 

IFY 2004 na na na !!:I) '41)?O::t * itL nomns] 
IFY 2005 na na na $8,470,768 * 
FY 2006 na na na $6,252,0601~ 
I-'Y 2007 na na na $1· ,500,814 ~ 
FY 2008 $973,841 * 

IFY 2012 ~14,341 - $14,341 * 
IFY 2013 ~14,384 - $14,341 * 
II-'Y 2014 ~15,OOO - $15,000 ~ 

I-'Y 2015 ~15,000 - $15,000 

School Impact Tax Revenue 

Adjusted 
% Revenue 

Revenue Approved Projection Estimated 
Increase Projected Approved Revenue 

Over Prior Revenue by Council with 7.1 % Actual 
Year (FY09-14) (Feb 2009) Increase revenue 

($000) ($000) 

FY 2004 na na $434,713 *** [2 months] 
FY 2005 na na $7,695,345 *** 
FY2006 na na $6,960,031 *** 
FY 2007 na na $9,562,889 *** 
FY2008 na na $6,766,534 *** 
FY2009 $17,226 $8,017,291 ** 
FY2010 '. + $19,243 $10,265 ~~ ***, -
FY 2011 84.9% + $20,336 $18,977 $20,336 *** 
FY2012 $21,974 - $21,974 *** 
FY 2013 $23,324 - $23,324 *** 
FY 2014 $25,359 - $25,359 *** 

INOTE: School Impact Tax does not include School facilities payment 

# of Building 
permits Issued 

byDPS 

# of Building 
permits issued 

byDPS 

# of Building 
permits issued 

byDPS that 
were required 
to pay [mpact 

Taxes 

# of Building 
permits issued 

by DPS that 
were required 
topayJrnpact 

Taxes 

Source: 

"Spending Affordability Guidelines for the FY10 Capital Budget and other general CIP assumptions" - MFP Committee, February 2,2009; 
page 9 '" 'proJection assumes that there will not be a long-term slowdown", does not assume deferring the payment of impact taxes" * 

** 	 "Worksession: Expedited Bill 32-09 , Taxation - Impact Taxes -Inflation Adjustment - Temporary Suspension 

"Spending Affordability Guidelines for the FY1 0 Cap~al Budge~ and other general CIP assumptions" - MFP Committee, February 2, 200e; 
*** 	 page 10 

2009.09,11 Memo "Expedited Bill 32-09 , Taxation - Impact Taxes - InllaUon Adjustment - Temporary SuspenSion Memo Fisca[ Analysis"; 

+ page 2, prepared by Joseph Beach 


