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MEMORANDUM 

December 3, 2009 

TO: Education Committee 

FROM: Essie McGuire, Legislative Analys~~ 

SUBJECT: Briefing - State Education Funding Issues 

Today the Education Committee will receive a briefing on recent events related to 
State education funding and maintenance of effort (MOE). The Committee will: 

• 	 receive a briefing from Mark Collins, Policy Analyst, Office of Policy Analysis, 
Department of Legislative Services, on the legal history of the maintenance of 
effort requirement and the statewide context for local contributions to education 
funding; and 

• 	 discuss legislative issues related to the State's Joint Workgroup to Study State, 
County, and Municipal Fiscal Relationships with Melanie Wenger, Director, 
County Office of Intergovernmental Relations. 

This packet also cOl).tains information on recent developments in the FYI 0 MOE 
process and on the FYll MOE calculation. 

I. Statewide Context 
Mr. Collins' presentation is attached on circles 1-14. It shows that nearly every 

Maryland county has consistently exceeded its MOE level offunding. Montgomery 
County in recent years has had the second highest average annual dollar amount increase 
per pupil above MOE; in percentage terms, many counties have exceeded MOE by a 
similar or larger percentage per pupil (circle 11). It is important to note in this 
comparison the large per pupil funding base in Montgomery County. Montgomery 
County also invests in other school related programs not counted in the operating budget, 
such as crossing guards, school health services, Educational Facility Officers, and the 
capital program. 



II. Legislative Issues 
The State's Joint Workgroup to Study State, County, and Municipal Fiscal 

Relationships has met regularly during the fall, and its next meeting is scheduled for 
December 10. One area of focus has been the MOE issue. On November 19, the 
Workgroup made public a list of options to alter the MOE law and process. The 
Workgroup may offer recommendations to move forward in the legislative session based 
on these options. 

The Maryland Association of Counties (MACo) has included MOE Reform in 
its 2010 MACo Legislative Initiatives (circle 15). The MACo platform also includes 
county budget security and school construction and renovation funding. MACo also 
responded to the Joint Workgroup's MOE options document. The Workgroup's options, 
with MACo's embedded responses, is attached on circles 17-21. 

The Montgomery County Board of Education adopted its 2010 Legislative 
Platform on November 10 (excerpts attached on circles 22-28). The Board of Education 
supports maintaining current MOE calculations and "holding school systems harmless for 
MOE noncompliance" by ensuring that any withheld State aid does not come from 
education funds. The Board also opposes any waivers for FY 11. The Board does oppose 
any withholding of State aid in FYlO. These positions are consistent with those taken by 
the Maryland Association ofBoards of Education (MABE, see circle 29). The Board 
also supports full funding of capital and operating education aid formulas, as well as 
maintaining the current structure of teacher pension funding. 

III. Recent Developments 
Below is a timeline of recent events related to FYIO MOE funding decisions. 

• 	 On November 4, Attorney General Douglas Gansler issued an opinion concluding 
that the budget actions taken by Montgomery County and Prince George's County 
were "not a permissible means of satisfying a county's MOE obligation for Fiscal 
Year 10". (circles 30-50) 

• 	 The County Attorney had argued that the County's budget actions complied with 
State law in an August letter to the Attorney General (circles 51-65). The County 
Attorney provided further supporting information in a letter dated November 2 
(circles 66-81). 

• 	 On November 23, MCPS Superintendent Weast forwarded to the Maryland State 
Department of Education an FYI 0 maintenance of effort certification indicating 
his view that Montgomery County did not meet the maintenance of effort 
threshold funding level. (circles 82-86) 

• 	 On November 30, State Superintendent Grasmick informed the County Executive 
that "Montgomery County is not in compliance with its FY2010 maintenance of 
effort requirement." The letter noted that the County has 30 days to appeal this 
finding to the State Board ofEducation for a final determination. (circle 87) 
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IV. MOE Withholding Calculation 
The State Superintendent also noted that if a final determination of non

compliance is made, the Comptroller is authorized to suspend payment of State funds to 
the extent that the State's aid exceeds the amount received in the prior fiscal year. Last 
spring, an Assistant Attorney General's letter of advice concluded that the amount of 
State Aid that can be withheld for not meeting MOE is the increase in Foundation Aid, 
Geographic Cost of Education Index (GCEI), and Supplemental Grant aid. 

For Montgomery County in FYI 0, the difference in State Aid from FY09 in each 
category is: 

~ 	Foundation Aid: MCPS received an increase of$33,357,050 over the FY09 aid 
amount. 

~ 	GCEI: MCPS received total GCEI funding of $30.9 million, which is an increase 
of$12.6 million over FY09. However, the State's portion ofFYI0 GCEI funding 
was only $9.3 million because the State used Federal stimulus dollars to maintain 
the GCEI funding allocations. Thus the State Aid in this category decreased by . 
$9.0 million. 

~ 	Supplemental Grant: The County received a supplemental grant in FY09 that it 
did not receive in FYlO. This is a decrease in State Aid of$10.4 million. 

The MOE law states that funds can be withheld "to the extent that the State's aid 
due the county ...exceeds the amount which the county received in the prior year". 
Potentially, the maximum withholding could be $45.9 million, if Federal stimulus dollars 
are not excluded; it could be $33.4 million if Federal aid cannot be withheld. 

The withholding would be $14.4 million if Federal aid is not withheld and the 
State takes into account that the increase in Foundation Aid was offset by the 
decreases in GCEI and the Supplemental Grant. In Council staff's view, this result 
is the most consistent with the language of the statute. 

V. 	FYll MOE Funding Level 
The starting point to calculate MOE in FYII is the County's FYI0 local 

appropriation, divided by FYI 0 enrollment to determine the FYI 0 per pupil cost. The 
FYII MOE level is calculated by multiplying the FYI0 per pupil cost by the FYIl 
enrollment. 

Appropriation base: The County's FYIO local appropriation to MCPS was 
$1,529,554,447, including the amount appropriated for school construction debt service. 
Ifthis debt service is excluded, the County's local appropriation was $1,450,017,125. 
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The Attorney General concluded that the debt service repayment was not a 
pennissible element of MOE in FYI0 because it was shifted from the County's budget to 
the Board's budget, but agreed that debt service is a legitimate school system expense 
(see circle 47). Thus there are two ways the FYI0 appropriation base could be 
calculated; each is consistent with the Attorney General's opinion. 

• 	 Since school construction debt service clearly is a legitimate expense, it could be 
continued in the budget since it is now part of the base and would no longer 
constitute a program shift. Under this scenario, the appropriate base is 
$1,529,554,447, which yields a per pupil amount of$11,249. 

• 	 Ifdebt service cannot be counted for MOE purposes, then it should not count as 
part of the FYI0 base appropriation since doing so would artificially inflate the 
amount the school system received. This would result in a base of 
$1,450,017,125 and a per pupil amount of$10,664. 

Both of these approaches presume that the FYIO and FYll appropriation 
level comparisons must be "apples-to-apples" - that is, that debt service cannot count 
toward a higher MOE base amount in one year but not toward legitimate MOE expenses 
in the next year. For consistency, the amount is either in both calculations or out of 
both calculations.1 

Enrollment: The official MCPS enrollment for FYlO was 135,969. The official 
September 30 enrollment that will be the base for FYll MOE calculations is 
138,139.252

. This enrollment increase will result in a significant MOE increase, 
regardless of the eventual per pupil amount. 

• 	 If the per pupil amount is $11,249, the FYll MOE level would be 
$1,553,968,214, an increase of $24.4 million over the $1.529 billion FYlO level. 

• 	 If the per pupil amount is $10,664, the FYll MOE level would be 
$1,473,161,368, an increase of$23.1 million over the $1.450 billion FYIO level. 

f:\mcguire1l009\st ed funding comm pckt 1209.doc 

1 The Attorney General's opinion stated: "Thus it appears that, in order to assess accurately whether a 
county has met that obligation [MOE], the computation must include one of the following adjustments: (1) 
the debt service appropriation for the current fiscal year must be excluded from the comparison; or (2) an 
equivalent portion of the appropriation for school debt service in the prior county budget must be included 
as part of 'the highest local appropriation to [the] school operating budget for the prior fiscal year' in the 
computation of the target MOE level. Otherwise, the computation does not accurately assess changes in 
county support, as intended by the MOE law." (circle 48) While this analysis refers to the FYIO 
calculation in which the funds were shifted, the logic would clearly apply to later years as well. 
2 Total September 30 MCPS enrollment for FYll (SY2009-201O) is 141,777. The MOE enrollment count 
does not include Pre-kindergarten or Head Start. Certain other groups are excluded from the total as well, 
such as part-time and non-resident students. 
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Maintenance of Effort Requirement 


• 	 The General Assembly established the maintenance of effort (MOE) 
requirement in 1984 to ensure that the cost of education is shared and to 
provide the local boards of education with predictable and stable funding 

• 	 MOE requires a county to appropriate per pupil operating budget funds to 
the local school system in an amount not less than the per pupil amount 
provided in the prior year 

• 	 State law also requires a county to "levy an annual tax sufficient to provide 
an amount of revenue for education purposes equal to the local share of the 
foundation program" 

• 	 Computation of MOE excludes nonrecurring costs that have been approved 
by the Maryland State Department of Education (MSDE) 

• 	 Receiving an increase in the State share of foundation funding, the 
geographic cost of education index, and the supplemental grant is 
conditioned upon a county satisfying the MOE requirement 

C9 	
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Statewide Waivers from MOE 


• In 1991 and 1992, the Governor and the General Assembly 
provided statewide waivers from MOE for fiscal 1992 and 
1993 

• The fiscal 1992 waiver provided that the fiscal 1993 MOE 
requirement must be based on the local appropriation for 
fiscal 1991 or 1992, whichever is greater 

• The fiscal 1993 waiver provided that the fiscal 1994 MOE 
requirement would be based on the fiscal 1993 appropriation, 
calculated on a per pupil basis 

• In 1996, Chapter 72 waived the fiscal 1996 MOE requirement 
for Wicomico County 

® 
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Waiver Process Established 

in State Law 


• 	 Chapter 175 of 1996 established a process by which counties can 
request a temporary or partial waiver from the MOE requirement 

• 	 The law provides that the State Board of Education may grant a 
waiver if it determines that a "county's fiscal condition significantly 
impedes the county's ability to fund the maintenance of effort 
requirement" 

• 	 The law authorized the State board to establish regulations for the 
waiver in consultation with the State Superintendent of Schools 

• 	 In the 2009 Budget Reconciliation and Financing Act, the General 
Assembly altered the MOE calculation by specifying that the 
appropriation for the year following a year for which a waiver is 
granted must be calculated using the greatest per pupil 
appropriation of the two prior years 
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Waiver Process Regulations 


• County must apply - information in the application must include: 
county's required appropriation under MOE 
the proposed appropriation for the school operating budget 
the county's projected fiscal condition, including revenue from taxes 
projected expenditure plan 
whether the county has statutory prohibitions against raising revenues 
copies of the three most recent audited financial statements 
other information the county or State board considers necessary 

and a 

• State board holds a public hearing 

• Burden of proof county must satisfy: 
- preponderance of the evidence 

• F actors State board may consider: 
external environmental factors such as a loss of a major business or industry 
tax bases 
rate of inflation relative to growth of student population 
maintenance of effort requirement relative to the county's statutory ability to raise 
revenues 

C5 
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Waiver Requests for Fiscal 2010 


Waiver Amount 
County MOE Requirement Requested 0/0 of MOE 

Montgomery $1.5 billion $79.5 million 5.200/0 

Prince George's $538.2 million $23.6 million 4.39%) 

Wicomico $50.8 million $2.0 million 3.94% 

@ 
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State Board Denied All Requests 


• 	 Narrowly interpreted "external environmental factors" to mean an 
extraordinary event that is unique to the county and not a broad 
economic downturn 

• 	 I nterpreted tax base factor by evaluating whether a "complete loss of 
one tax base or significant losses across all or most of a county's tax 
bases" occurred in the county 

• 	 Gave little weight to any locally imposed prohibitions on raising 
revenues 

• 	 Argued that agreement between county and school system is not a 
determinative factor 

• 	 Suggested that the recession did not have a more significant impact 
on these 3 counties than on the other 21 counties 

® 	
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What's Happening Now? 


• All three counties that 
attempted to meet MOE 

requested waivers adopted budgets that 

• The Prince George's County government filed an appeal this past 
summer to overturn the board's decision. The county board of 
education has filed a motion to dismiss, which will be ruled on by 
December 18. If the motion to dismiss is denied, oral arguments will 
take place June 30, 2010, with the court's decision expected one 
month later 

• An Attorney General opinion released November 4, 2009, suggests 
that the budgets adopted by Montgomery and Prince George's 
counties do not meet the MOE requirement 

• Official certification of whether counties have met MOE is expected 
from the State Superintendent of Schools by January 20, 2010 
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Statewide MOE Increases 

Fiscal 2003-2009 


($ in Millions) 
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Source: Maryland State Department of Education 
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MOE Increases by County 

Fiscal 2003-2009 


Local MOE Appropriation Average Annual Change Per Pupil MOE Appropriation Average Annual Change 
County Fiscal 2003 Fiscal 2009 In Dollars Percent Fiscal 2003 Fiscal 2009 In Dollars Percent 
Allegany $25,530,000 $28,450,000 $486,667 1.82% $2,671 $3,164 $82 2.86% 
Anne Arundel 383,840,000 551,206,500 27,894,417 6.22% 5,362 7,698 389 6.21% 
Baltimore City 197,848,545 197,848,545 0 0.00% 2,177 2,561 64 2.75% 
Baltimore 547,711,788 634,036,045 14,387,376 2.47% 5,438 6,339 150 2.59% 
Calvert 72,942,541 99,996,747 4,509,034 5.40% 4,619 5,899 213 4.16% 
Caroline 10,922,859 12,367,678 240,803 2.09% 2,097 2,312 36 1.64% 
Carroll 110,283,328 157,298,822 7,835,916 6.10% 4,088 5,620 255 5.45% 
Cecil 53,532,970 68,985,106 2,575,356 4.32% 3,553 4,375 137 3.53% 
Charles 90,024,200 144,995,000 9,161,800 8.27% 3,996 5,611 269 5.82% 
Dorchester 15,069,453 17,473,300 400,641 2.50% 3,368 3,941 96 2.65% 
Frederick 152,185,498 230,412,164 13,037,778 7.16% 4,237 5,849 269 5.52% 
Garrett 15,674,124 23,159,000 1,247,479 6.72% 3,309 5,270 327 8.06% 
Harford 145,851,098 210,914,800 10,843,950 6.34% 3,874 5,528 276 6.11% 
Howard 289,188,430 447,724,210 26,422,630 7.56% 6,545 9,225 447 5.89% 
Kent 13,437,085 17,217,000 629,986 4.22% 5,358 8,000 440 6.91% 
Montgome~ 1,076,760,104 1,513,555,147 72,799,174 5.84% 8,307 11,249 490 5.18% 
Prince George's 469,546,900 528,479,300 9,822,067 1.99% 3,705 4,314 101 2.57% 
Queen Anne's 32,757,413 47,168,270 2,401,810 6.26% 4,861 6,332 245 4.50% 
St. Mary's 53,601,069 74,331,048 3,454,997 5.60% 3,755 4,639 147 3.58% 
Somerset 8,679,324 8,624,324 -9,167 -0.11 % 3,103 3,165 10 0.33% 
Talbot 
Washington 
Wicomico 
Worcester 
Total State 

25,804,352 
71,019,438 
44,102,658 
47,479,742 

$3,953,792,919 

33,988,148 
87,659,650 
50,204,655 
72,614,611 

$5,258,710,070 

1,363,966 
2,773,369 
1,017,000 
4,189,145 

$217,486,192 

4.70% 
3.57% 
2.18% 
7.34% 
4.87% 

6,129 
3,776 
3,378 
7,361 

$4,878 

8,032 
4,137 
3,623 

11,389 
$6,447 

317 
60 
41 

671 
$261 

4.61% 
1.53% 
1.18% 
7.55% 
4.76% 

Source: Maryland State Department of Education; Department of Legislative Services 
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Increases Above MOE 

Fiscal 2003-2009 


($ in Thousands) 
Total 

County FY2003 FY2004 FY2005 FY2006 FY2007 FY2008 FY2009 FY03-D9 
Alegall{ $1,188 $356 $149 $1,245 $971 $1,474 $345 $5,727 
Anne Arundel 13,416 5,963 22,742 36,481 36,848 24,135 37,415 177,001 
Baltimore City 4,068 1,403 3,964 6,175 5,545 6,168 8,348 35,672 
Baltimore 11,284 4,496 5,289 18,442 15,049 13,415 33 1893 101,869 
Calvert 2,344 205 2,540 4,066 4,975 3,833 6,018 23,981 
Caroline 139 31 280 274 171 330 25 1,250 
Carroll 4,205 158 1,494 7,129 8,274 6,486 12,632 40,378 
Cecil 2,686 709 969 3,007 2,613 444 51229 15,656 
Charles 2,464 0 2,954 7,784 10,185 9,616 9,216 42,218 
Dorchester 893 0 0 358 1,145 139 895 3,431 
Frederick 4,596 3,249 5,073 9,015 12,742 12,974 11,570 59,219 
Garrett 760 2 1062 923 612 1,121 21346 1,703 9,528 
Harford 5,949 0 4,835 20,017 13,030 12,911 13,714 70,456 
Howard 9,744 10,490 13,307 22,994 26,101 26,951 23,440 133,028 
Kent 975 50 779 818 1,249 1,638 1,497 7,005 
Montgome~ 26,039 34,005 75,743 41,759 98,844 75,442 681531 420,362 
Prince George's 6,773 275 5,932 22,163 37,751 7,402 184 80,480 
Queen Anne's 1,439 1,094 1,237 646 1,170 3,488 3,120 12,193 
St. Mary's 74 0 1,154 2,222 4,528 3,472 2,546 13,995 
Somerset 1 17 0 0 47 0 103 169 
Talbot 1,615 0 499 1,197 1,952 2,163 2,263 9,689 
Washington 2,580 2,814 2,308 42 4 0 2,927 10,676 
Wicomico 567 562 0 445 639 997 707 3,917 
Worcester 21978 660 4,810 31461 5,612 4,472 7,420 29 1413 
Total State $106,774 $68,601 $156,980 $210,355 $290,567 $220,295 $253,742 $1,307,314 

Source: Department of Legislative Services ® 11 



Local Education Effort 

Fiscal 2003-2009 


(Local Appropriation/Local Wealth) 

County Fiscal 2003 Fiscal 2004 Fiscal 2005 Fiscal 2006 Fiscal 2007 Fiscal 2008 Fiscal 2009 

Allegany 1.50% 1.53% 1.44% 1.51% 1.48% 1.47% 1.36% 
Anne Arundel 1.57% 1.54% 1.56% 1.56% 1.51% 1.41% 1.35% 
Baltimore City 1.49% 1.49% 1.49% 1.43% 1.34% 1.25% 1.11% 
Baltimore 1.69% 1.72% 1.73% 1.71% 1.61% 1.50% 1.42% 
Calvert 1.90% 1.87% 1.84% 1.80% 1.71% 1.62% 1.51% 
Caroline 1.29% 1.24% 1.21% 1.16% 1.09% 1.00% 0.88% 
Carroll 1.71% 1.72% 1.75% 1.76% 1.69% 1.56% 1.52% 
Cecil 1.70% 1.68% 1.68% 1.63% 1.55% 1.37% 1.32% 
Charles 1.74% 1.72% 1.74% 1.79% 1.79% 1.73% 1.61% 
Dorchester 1.53% 1.52% 1.43% 1.38% 1.30% 1.23% 1.13% 
Frederick 1.69% 1.79% 1.78% 1.79% 1.71% 1.69% 1.53% 
Garrett 1.43% 1.50% 1.47% 1.40% 1.32% 1.28% 1.19% 
Harford 1.61% 1.57% 1.58% 1.69% 1.66% 1.58% 1.50% 
Howard 1.91% 2.01% 2.08% 2.07% 2.00% 1.94% 1.84% 
Kent 1.61% 1.52% 1.54% 1.50% 1.41% 1.37% 1.26% 
Montgomery 1.87% 1.94% 1.99% 1.93% 1.84% 1.72% 1.50% 
Prince George's 1.82% 1.85% 1.89% 1.85% 1.81% 1.68% 1.47% 
Queen Anne's 1.60% 1.60% 1.54% 1.44% 1.33% 1.27% 1.19% 
St. Mary's 1.65% 1.59% 1.59% 1.57% 1.53% 1.52% 1.40% 
Somerset 1.85% 1.76% 1.68% 1.60% 1.55% 1.31% 1.15% 
Talbot 1.14% 1.11% 1.07% 1.01% 0.94% 0.89% 0.84% 
Washington 1.59% 1.63% 1.63% 1.63% 1.49% 1.38% 1.24% 
Wicomico 1.71% 1.71% 1.67% 1.60% 1.48% 1.38% 1.27% 
Worcester 1.38% 1.32% 1.26% 1.13% 1.08% 0.98% 0.92% 
Total State 1.72% 1.75% 1.77% 1.75% 1.68% 1.58% 1.44% 
Simple Average 1.62% 1.62% 1.61% 1.58% 1.51% 1.42% 1.31% 

Note: The table uses the full local appropriations, which are higher than the MOE appropriations in some cases. 

Source: Department of Legislative Services 
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Local MOE Funding Summary 


• In every year since fiscal 2003, every county or nearly every county has 
exceeded the MOE requirement, with the statewide increases exceeding 
$200 million every year from fiscal 2006 to 2009 

• There is significant variation between the counties in the size of the annual 
Increases 

• Since fiscal 2002, cumulative local 
required amounts total $1.3 billion 

appropriation 
. 

increases above the 

• Although counties have provided relatively large increases in funding for 
education since fiscal 2005, local education effort (local appropriation 
divided by local wealth) has dipped during this period primarily because 
local wealth has grown so rapidly. From fiscal 2005 to 2009, local wealth 
increased by an average of more than 11 % per year while appropriations 
increased by an average of 5.4% annually 
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Legislative Affairs Overview 

Major Issues 

2010 MACo Legislative Initiatives 

County Budget Security 

In light of revenue trends and instability, the State faces a continuing challenge to its multi
year financing of public services, and will be seeking to reduce long-term costs. Some have 
advocated a shift of funding requirements to counties for any number of shared 
responsibilities in education, public safety, public health, and elsewhere- a massive cost shift 
that could burden county budgets and taxes tremendously. MACo urges State policymakers 
to act responsibly in managing their own expenditure pressures, and not to "send the problem 
downhill" in a shift of responsibilities to county officials. 

School Construction and Renovation Funding 

While the State has laudably increased its school construction and renovation efforts in 
recent years, the need for funding remains high. Every state dollar invested in school projects 
leverages roughly two county dollars of local funding. MACo urges the General Assembly to 
continue its commitment by keeping school construction and renovation funding a high 
priority, and support a funding level consistent with its own adopted multi-year goals. 

School Budget Accountability - MOE Reform 

Facing deep State budget cuts and declining local revenues, many counties contemplated 
waivers from the State Maintenance of Effort law. Three counties who actually pursued the 
waiver through the State Board of Education were all rejected, with several disturbing 
rationale cited by the State Board. The current waiver process suggests an avenue for 
consideration of county budget difficulties, but the adjudication by the State Board (a body 
charged with advocating for public education, and without any expertise in government 
budgets or financing) may leave counties without meaningful redress in times of fiscal crisis. 
Legislation could eliminate, or replace, the current waiver system with a clearer and fairer 
process for evaluating county hardships in waiver requests. 

See Research Section for background and archived information on: 
• Growth Task Force 
• Fiscal Relationships 
• Budget & Tax 
• Maintenance of Effort 

Contact a MACo Staff member who handles the issue of interest to you. Visit the MD 
General Assembly for more bill information. Find State Legislators contact information. 

Maryland Association of Counties - 169 Conduit Street, Annapolis MD 21401 
(410) 269-0043 or (301) 261-1140 Fax: (410) 268-1775 

© 2007 - Design by ~~""-"-" - Ellen Clarke, Website Manager 

Page I of 1 
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Options for Altering Maintenance of Effort 

In each enumerated section below, the basic text from the Department of Legislative Services 
presentation of November 19 is included, followed by MACo's comments in blue italics. 

1. 	 Waiver Applications 
Issue: Counties must apply for MOE waivers by April I, but the State budget is often not 
finalized until after that date. State Board of Education must rule on waiver application 
by May 15. For 2009 only, the General Assembly extended it to May I and June 1. 
Options: 
• 	 Extend application deadline to after session to allow county to consider the final State 

budget 

April 15 or May I 


• 	 Provide corresponding extension to State Board of Education for acting on waiver 
request ' 

il/IACo Response: ivlACo agrees that all adjustment to the deadlillefor.filingfor waivers to 
better reflect the effects of the enacted stllte budget would grant a reasonable 
accommodation for coullties facing this diffiCUlt circumstance. The Work Group's initial 
discllssions about pinning the filing deadli1le to the end of tlte legislative session, or the 
enactment of the state budget, seem reasonable. Providing tlte State Board t1 timeline 
starting at that point but emling by rough~v tile .first of JUlie would provide COllllties 
reasonable time to react to tlteir decision. 

2. 	 Factors for Granting Waivers 
Issue: Current law provides the State board may grant a waiver if it determines that "the 
county's fiscal condition significantly impedes the county's ability to fund the 
maintenance of effort requirement." More specificity is provided in the regulations 
promulgated by the State board. 
Options: 
• 	 Codify in State law the four criteria that are currently only found in regulations 

external environmental factors such as a loss of a major business or industry 
tax bases 
rate of inflation relative to growth of student population 
maintenance of effort requirement relative to the county's statutory ability to raise 
revenues 

• 	 Clarify whether the board can consider factors not specifically mentioned 

Is a catch-all desirable? 


• 	 Require the State board to grant a waiver under specific circumstances 
Agreement between county and school board 
Year over year revenues decline greater than a specified percentage 
» What revenues would count toward this calculation? Should State aid count? 

• 	 Add new criteria 
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History of exceeding MOE amount 

Education tax effort 

Agreement between county and school board 

Reductions in county and municipal State aid 


JfACo Response: j¥1ACo supports tlte use ofobjective criteria to statlltori~r grant a waiver, 
as discussetl in the Legislative Waivers section oftltis document. 

11<l4Co feels that (f subjective process to grant county waivers must consitler cltanges aud 
trends in cOllnty 5pec{fic data for: (1) tax revenues; (2) unemployment and other economic 
factors; (3) effect Oil c!m;sroom instruction; and (4) !f the county previous~r exceeded its 
maintenance of effort requirement in the past. il'L4Co would also support the addition (~f 
tlte four existing factors current~v in the Stllte Board's regulations. All factors should be 
codified ilt statute. rather ill regulations, as a clear indication oflegislative intent. 

3. 	 Interpretation of Factors 
Issue: The interpretation of factors identified in regulations played a role in denying 
waiver applications. 
Options: 
• 	 Provide more direction to the State board as to how to interpret the factors 

Which way does the factor on local revenue limits cut - for or against the county? 
Should it be a factor at all? 
Should the external environmental factors category include situations unique to 
the county or should it also include a broad and severe economic downturn 
);> Could define a "severe" downturn based on a specified percent decline in 

revenues or other economic indicators 

.UACo Response: illACo beliel'es tlte imposition of objective criteria through a legislative 
wab'er is the preferred method to resoll'e some of the measllremellt anti definitional 
d{lficulties raised here. Counties do believe that an overall economic downturn may 
provitle justification for partial 1\10£ relief, but this sltould be pllrt of a clearly defined 
statutory system, ratller than the county-by-county sub.iective process currently ill place. 

4. 	 Limitations on Waiver Amounts 
Issue: Aside from the local share of the foundation amount (an amount that represents 
roughly half of the required MOE levels), there are no limits on the amount of local 
funding requirements that may be waived. 
Options: 
• 	 Set a specific cap on the amount of a waiver relative to the total MOE requirement 

For example: up to 5%110% 
• 	 Set a cap relative to the level of appropriation above the MOE requirement that the 

county has provided over the past several years 

iVIACo Response: lVIACo believes that u two-tiered system for wu;vers makes the most 
.\'cnse both for tlte app~ring jurisdiction. and for tlte State Board as the final decision
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maker. A {'Iegislative w{lil'er" base{1 Oil pure(v objective and measurable criteria should 
pn)l'ide some limited flexibility lInder the i~[OE law in times of demonstrable economic 
stress, and this ,system is appropriate to be accompanied by a pre-determined limitation. 
(kIACo's own preliminary draft legislation illcluded a 5% flexibility in .'fIUch 
circumstallces, meshing with the iuitial commentary from many H/ork Group members at 
tile November 19 meeting) However, cOllnties believe that the State Board should still 
have the flexibility to receiJ'e all argument from II given county regarding its awn specific 
circumstances, and that this coul1ty-by-county judgment should Ilot be boulld by statutory 
limitations. 

5. 	 Legislative Waivers 
Issue: Before the waiver application process was established in 1996, the General 
Assembly made decisions about when MOE could be suspended. If the General 
Assembly does not get involved in 2010, there may be some counties that are penalized 
for not achieving MOE. 
Options: 
• 	 After the MOE certification is finalized in January, consider granting fiscal 20 10 

MOE waivers based on any new criteria established for waivers 
• 	 Let the State board's decisions for fiscal 2010 stand. Any revisions to the process can 

be incorporated for future years. 
• 	 If automatic waivers are desirable, set conditions that will trigger MOE suspension 

for some or all counties 

Decreases in local revenues 

Cuts in State aid to the counties 

Lack of available tax capacity 

High local education tax effort 


llJ..4Co Response: i11ACo believes the most approprill1e primary means to effect a 
legislative waiver of j}[OE is to use the most current alld relevant indicators ofgovernmeut 
revenues, triggering a legislative waiver ({: 

(1) the Board of Revenue Estimates, in its December or 111arch report, predicts revenue 
from the indiJ'idual income teL" alld sales and use taxes (adjusted for any changes in tax 
rate or application) will be lower ill the upcoming fiscal year thall was predicted for tile 
currefltfiscal year in the previous lUarch estimate; or 
(2) tile State Department of Assessments and Taxation determines the county's constant 

yield tlL" rate is higher than the county's current property tax rate. 

III both cases, these objective indicators' would demonstrate all actual economy-driven 
dec/ille in local revenue sources, reframing tile nature of '{maintenance" in a county 
budget. Based on historical data, we beliel/e these indicators would only be triggered in 
truly substantial ecollomic downturns 

}yIACo believes decreases ill local revenues and Cllts ill State aid to counties could also be 
relevant anti fair criteria. 1"L4 Co would be concerned abollt the U.5e of ({IX capaci(r ami 
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educatioll tax effort for the reasolls contained ill the October 8 DIS presentation to this 
workgroup. 

il1ACo would support tlte application of Ilew objective criteria to determine ifa coun~l' tit at 
requested a waiver in FY 2010 should be grallted a waiver/'or tluttfiscalyear. 

6. 	 Penalty for not Meeting MOE 
Issue: Currently, if a county does not meet MOE, the school board loses the local funds 
and a portion of its State aid. 
Options: 
• 	 Deduct a penalty amount from State aid to the county rather than State aid to the 

school system 
• 	 Intercept local income tax revenues in an amount equal to the penalty amount 
• 	 Allow a school system's penalty amount to be paid over multiple years 

l"tACo Response: The lUaintenance of Effort law is a staudard to determine eligibili~r for 
increases ill state ellucatioll aid. A distressed cOllnty's potential failure to meet the loml 
fllndi1lg target does /lot trigger a ·'penalty" 01" '~fille" suggestive of civil enforcement - it 
simp(v renders that jurisdiction ineligible to receive its educatioll fundillg increase. jl-f4Co 
believes that changes to the JHOE law would appropriately reduce tlte likelihood that such a 
distressed coun~~' would be required to sacrifice its state funding increase. 

Extension of this process /'or determilling education/un ding eligibility to other areas ofState 
aid or to local revenue sources constitutes an inappropriate illtrusioll into local eleete,l 
officials' allt"ori~v to manage COllll~V budgets, and would be tantamollllt to the State 
overridillg local tax rate and blldgetQlT decisions. llfACo would strongly oppose such a 
dramatic broadelling ofthe education fllndillg laws. 

7. 	 Re-basing MOE Levels After a Waiver is Granted 
Issue: Currently, when a waiver is granted, the MOE level for the following year is 
based on the higher per pupil amount of the prior year or the second prior year. 
However, if waivers are granted in two or more consecutive years, the MOE level would 
presumably be re-based at a level below the highest prior year. 
Options: 
• 	 Leave the calculation the way it is, allowing counties to lower MOE levels after two 

consecutive waivers 
• 	 Alter the calculation to ensure that the required MOE level always returns to the 

highest prior level 

JltACo Response: Tile long-standing policy ofguiding each year's Iv[OE level basel/oil the 
prior year's spending has served IVJaI)dand alld its public schools well. Vast public pressure, 
and the commitment of eoun~r eleete,1 officials, have rendered tile ilfOE requirement virtual(v 
irrelevant ill the vast majority of cOlinty hudgets most years. III all but the direst 
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circumstances, it is flot JI0E that drives county school support, it is tlte priority placed on 
public education by the c()un(r's citizens and their elected representatives. 

During last year's difficult budget deliberations, the two-year calculation was created to 
prevent a re-basing of JUOE levels following a waiver. JIACo would argue that this policy 
decision fails to reflect the uature of deep economic woes, like those tlte iwtional economy is 
current(v experiencing. Expectillg, and essentially mall dating, a complete rebound of every 
lost resource following II downturn that is assumed to fit neatly wititill olle .fiscal year simp(v 
igllores the reality ofgovernmental rel'enue cycles. Creatillg (f statlltory ·'return to the highest 
prior level" builds ill this assumption, and could lead to well-intentioned counties requiring 
year after year of "one-time" waivers if they do not enjoy a robust recovery following {Ill 

economic downturn. 

The corre.~ponding challenge to the "return to highest prior level" argument i5' that creating 
such (1 rigid 1110E limitatioll that is, esselltial(v bindingforever, actually creates a disincentive 
for counties to make investments ill education beyond those mandated levels. This is perhaps 
tlte most disappointing element ofthe current JUOE 1Jlaiver debate - counties who have in past 
years V(fst(v exceeded the JUOE funding levels are now granted flO practical relief during times 
(~f IlIlprecetlentetl.fiscal stress .. No stakeholder in the school funding process wants to create a 
system where there is {l disincentive for illvestmellt in public schools when revenues warmnt it, 
but establishing permanent high-water marks forfuni/ing requirements may do exactly that. 
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FUNDINGIACCOUNTABILITY 

Today's investments in Montgomery County Public Schools are key to a prosperous 
economy, strong business growth and students' ability to compete for good jobs 
in the global, high-tech economy. If we do not invest adequate funds now, the 
preparedness of our youth to support our future economic health will be in serious 
jeopardy. Our school system cannot afford any unfunded mandates or shifting of 
costs to our county. Any legislation that shifts or imposes new costs must have a 
designated and sufficient revenue source. 

Maintenance of Effort 
The Bridge to Excellence in Public Schools Act of 
2003 (BTE) requires significant increase in state 
funding without modifying the minimum mainte
nance of effort (MOE) requirement for county gov
ernments. Maintenance of effort, conceived as a 
floor to ensure a basic level of local support for ed
ucation, requires each district receive the same lo
cal appropriation per pupil in the subsequent year 
that was provided during the current year. Even 
when fully funded, MOE does not address other 
rising costs of commodities such as fuel, unfunded 
mandates, or other inflationary increases to annual 
budgets, including salary and employee benefit in
creases. Funds for one-time projects do not count 
toward the requirement, if approved by the Mary
land State Department of Education. 

If a county cannot afford to pay the minimum 
amount because of serious economic trouble, it 
may petition the .state board of education for a 
waiver. However, the state board does not take into 
account agreements between local governments 
and boards of education when reviewing waiver 
requests. Moreover, currently, school systems, not 
local governments, are penalized if MOE is not met 
by a local government effectively creating a double 
penalty: loss of local aid coupled with denial of any 
increase in basic state aid. Schools and students 
should be held harmless from the consequences of 
any unusual or unforeseen fiscal circumstances. 

The Montgomery County Board 
of Education supports: 
• Continuing the current maintenance of effort pro

vision that mandates the county governing body 
to appropriate funds to the school operating bud
get in an amount no less than the product of en
roll ment for the cu rrent fiscal year and the 
per-pupil local appropriation for the prior fiscal 
year. 

• Requiring that local education funding amounts 
are no less than the previous year's level, despite 
fluctuation in enrollment. 

• 	Holding school systems harmless for MOE non
compliance by local governments by requiring 
the state to transfer from state disbursements or 
county state aid to school system state aid the 
amount by which counties failed to meet MOE. 

The Montgomery County Board 
of Education opposes: 
• Any amendments to statue or regulations regarding 

• 	Legal requirements to satisfy the minimum main
tenance of effort requirement; 

• Limiting the application of the non-recurring cost 
exemption; 

• The process 	for requesting waivers from the 
maintenance of effort requirement; 

• Criteria by which waivers would be automatically 
granted 

• Blanket legislative waiver with no clear funding 
requirement. 

• Imposing any penalty for the failure of Mont
gomery County or Prince George's County to 
meet FY 2010 MOE requirements. 
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FUNDINe!ACCOUNTABILITY, continued 

Today's investments in Montgomery County Public Schools are key to a prosperous 
economy, strong business growth, and students' ability to compete for good jobs 
in the global, high-tech economy. If we do not invest adequate funds now, the 
preparedness of our youth to support our future economic health will be in serious 
jeopardy. Our school system cannot afford any unfunded mandates or shifting of 
costs to our county. Any legislation that shifts or imposes new costs must have a 
designated and sufficient revenue source. 

The Montgomery County Board 
Capital BudgetlS«:hool of Education opposes: 
Construdion • Any effort to reduce the $1.23 million Aging 

School Program funds legislated for Montgomery State construction funds continue to be inadequate 
County. 	 ,to meet the substantial capital funding needs. School 

• Any reduction to the state and local cost share construction costs dramatically exceed state and lo
formula.cal appropriations. Enrollment growth, coupled with 
• Any change to the threshold requirements for maintenance needs in older schools, continues to 

prevailing wages. put enormous pressures on school facilities. limited 
state funding has forced Montgomery County to for MCPS, as a quasi-state agency, is not required to 
ward-fund critical projects that are eligible for state submit permits to municipal agencies, other than 
funding. Moreover, without adequate funding, over for storm water management and forest conserva
reliance on portable classrooms and increasingly ag tion, but nevertheless has voluntarily complied with 
ing facilities will become the norm. the municipal permitting process. Over time, irregu

larities in the interpretation of applicable codes by The Montgomery County Board 
county and municipal permitting authorities have of Education supports: 
created unnecessary and costly changes to both• Adequate state capital funding for FY 2011 to ad
MCPS facility designs and construction timing. dress school facility needs. 

• Expanding the state's bonding capacity to meet Generally, state construction is subject to review, ap
Maryland's growing school facility needs. proval, and inspection by state regulatory agencies. 

• Establishing that the distribution of school con However, given the limitations on state resources, 
struction funds be equal to the percentage share state regulatory agencies are not in a position to pro
of student enrollment statewide. vide permitting services for MCPS projects. 

• Revising current standards for the Interagency 
Committee square footage allowances for new The Montgomery County Board 
and modernized schools to eliminate penalty for of Education supports: 
building additional classrooms intended to re • Local legislation that authorizes MCPS projects 
duce class size in support of student to be reviewed and permitted through the Mont
achievement. gomery County Department of Permitting 

• Developing a mechanism to ensure locally for	 Services. 
ward-funded projects remain eligible for state 
funding, even after the project has been 
completed. 

• Changing the Public School Construction Pro

gram to address inequities in funding needs re

lated to the size and location of an LEA. 


• Establishing incentives for green and energy-effi

cient school construction. 
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FUNDING/ACCOUNTABILITY, continued 

Today's investments in Montgomery County Public Schools are key to a prosperous 
economy, strong business growth, and students' ability to compete for good jobs 
in the global, high-tech economy. If we do not invest adequate funds now, the 
preparedness of our youth to support our future economic health will be in serious 
jeopardy. Our school system cannot afford any unfunded mandates or shifting of 
costs to our county. Any legislation that shifts or imposes new costs must have a 
designated and sufficient revenue source. 

Pension/Retirement 	 Operating Budget 
In 2006, the General Assembly approved legisla The Bridge to Excellence in Public Schools Act of 
tion that significantly improved Maryland's teacher 2003 (BTE) was broadly conceived to ensure both 
pension system. The improvements provide critical adequacy and equity in education funding and re
support to employees and enhance the ability to at lies on the Geographic eost of Education Index 
tract and retain highly qualified staff to serve public (GeEI) and inflation adjustments to meet that man
school children in our county and across the state. date. GeEI was funded at 60 percent in FY 2009 
Improvements in the pension system would be and fully funded in FY 201 0 using federal stimulus 
compromised by any shift in funding responsibility funds, which will sunset in FY 2012. Last year, the 
from the state to local governments that have no inflation adjustment was eliminated until FY 2012. 
fiduciary obligation for the payment of teacher 

The Montgomery County Board pensions. Additionally, transfer of responsibility 
of Education supports: from the state to the counties would in effect re
• Full commitment to the funding incorporated in verse the Bridge to Excellence commitment to in

BTE, including the GeEI and student creasing the state share of education funding. 
transportation. 

The Montgomery County Board • Mandating GeEI funding. 
of Education supports: • Resumption of the annual inflation adjustment. 
• Maintaining the teacher retirement program as a • Additional funding to support English for Speak

state-funded categorical program. ers of Other Languages by recognizing the addi
• Full state funding of the teacher retirement tional resources necessary both to educate 

program. 	 Limited English Proficient students and to fulfill 
mandated monitoring and reporting. 

The Montgomery County Board • Maintaining teacher retirement as a state-funded 
of Education opposes: categorical program. 
• Any shift in funding responsibility from the state • Reimbursement for students placed by state 

to the counties. agencies at RICA, as well as reimbursement for 
• Any imposition of a cap on the state's share of educational programming. 

teacher retirement funding. 
The Montgomery County Board 
of Education opposes: 
• Any retreat from funding identified in BTE. 
• Additional state mandates, unless accompanied 

by sufficient and ongoing state funding. 
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FUNDING/ACCOUNTABILITY,. continued 

Today's investments in Montgomery County Public Schools are key to a prosperous 
economy, strong business growth, and students' ability to compete for good jobs 
in the global, high-tech economy_ If we do not invest adequate funds now, the 
preparedness of our youth to support our future economic health will be in serious 
jeopardy_ Our school system cannot afford any unfunded mandates or shifting of 
costs to our county. Any legislation that shifts or imposes new costs must have a 
designated and sufficient revenue source. 

Special Education Public Funding for 

Nonpublic Tuition Private Schools 


Montgomery County Public Schools (MCPS) and Nonpublic schools are neither subject to state ac
the Maryland State Department of Education countability measures nor to the same legal re
(MSDE) share the costs for providing services for quirements as public schools, such as those set out 
special education students who are served in non in special education laws and teacher certification 
public schools. The Nonpublic Tuition Assistance regulations. With the increasing unmet needs in 
Program has been beneficial in supporting our ob public schools, state funds must be targeted to ad
ligation to provide appropriate services to students dress the needs of public school students in Mont- . 
who require intensive special education services. gomery County and throughout the state. 
The program requires local school systems to pay 

The Montgomery County Board 300 percent of the average per-pupil cost plus 30 
of Education supports: percent of any amount in excess; MSDE is required 
• Strong accountability. for all public dollars spent to fund the remaining 70 percent. 

on education. 
The Montgomery County Board 

The Montgomery County Board of Education supports: 
of Education opposes: • Restoring the 80/20 cost-sharing formula of the 
• Appropriation of public funds for private and paNonpublic Tuition Assistance Program. 

rochial schools. 
The Montgomery County Board • Direct aid to private and parochial students. 
of Education opposes: • Tuition tax credits, vouchers, or tax credits as a 
• Any attempts to increase the local share of tu means of reimbursing parents who choose to 

ition for special education students served in send their children to private or parochial 
nonpublic schools. schools. 

• Continuation or expansion of providing text
books to private schools. 

Funding/Accountability • 2010 Legislative Platform 
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FUNDINGIACCOUNTABILITY, continued 

Today's investments in Montgomery County Public Schools are key to a prosperous 
economy, strong business growth, and students' ability to compete for good jobs 
in the global, high-tech economy. If we do not invest adequate funds now, the 
preparedness of our youth to support our future economic health will be in serious 
jeopardy. Our school system cannot afford any unfunded mandates or shifting of 
costs to our county. Any legislation that shifts or imposes new costs must have a 
designated and sufficient revenue source. 

The Montgomery County Board 
Comprehensive Master Plan of Education supports: 

The Bridge to Excellence in Public Schools Act of • Requiring the state superintendent to allow a lo

2003 (BTE) requires all Maryland school systems to cal school board's strategic plan to serve as a 

develop a five-year comprehensive master plan that comprehensive master plan as long as it de

describes goals, objectives, and strategies to improve scribes the goals, objectives, and strategies used 

student performance and to align the district's budget to improve student achievement, as well as meet 

with the plan's goals and objectives. For school sys state and local performance standards for all stu

tems with robust strategic plans that include goals, dents, as specified in BTE. 

objectives, and strategies, creating a separate master • Eliminating the state superintendent's ability to 

plan both requires extensive effort with little added require additional information from local boards 

value and duplicates work already done. beyond the requirements of BTE, without the ap
proval of the General Assembly. 

Montgomery County Public Schools (MCPS) strategic • Eliminating the requirement that a county board 
plan, Our Call to Action: Pursuit of Excellence, is the cannot implement a plan until it .is approved by 
outcome of a rigorous, systematic, systemic, results the state superintendent. 
driven strategic planning process that is responsive to 
and aligned with student and stakeholder needs. The 
strategic planning process employed addresses the 
requirements of, and is aligned with, the Maryland 
Bridge to Excellence Act. 
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MARYLAND ASSOCIATION OF BOARDS OF EDUCATION 
Legislative Positions and Background on 

MAINTENANCE OF EFFORT 

BACKGROUND 

Currently, more than 50% of the funding for Maryland's public schools is provided by local governments, 

requiring school boards to rely heavily on local governments to fund the increasing costs of education. 

State law requires that local governments maintain their education funding effort from year to year on a 

per pupil basis. This minimum maintenance of effort prOVision helps to ensure the prOVision of a 

minimum local government investment in public schools. 


In 1996, the General Assembly amended the law to allow the State Board of Education to grant waivers 

of the maintenance of effort requirement to local governments. The new law also altered the 

maintenance of effort requirement to permit local governments to exclude nonrecurring costs from the 

maintenance of effort calculation. Under the current law, some school systems are forced to accept 

increases in local funding based only on increased student enrollment from the previous year, regardless 

of inflation, the increasing costs of education under State and federal mandates, or increased county 

revenues. Whereas most local governments regularly exceed maintenance of effort, certain counties 

treat the maintenance of effort requirement as a ceiling, and not a floor, for local funding. 


In 2002, the General Assembly enacted the Bridge to Excellence in Public Schools Act which requires a 

significant increase in State funding without modifying the minimum maintenance of effort requirement for 

county governments. However, the Commission on Education Finance, Equity, and Excellence that 

proposed the Act concluded in its report that "meeting adequacy goals ... will require that counties 

continue to exceed maintenance of effort" and "if counties provide increases in education funding 

comparable to the increases provided from fiscal 1997 to 2000, most school systems would meet or 

exceed adequacy goals .... " Most recently, in 2007 the Commission to Study Local Maintenance of Effort 

conducted a comprehensive review of Maryland's maintenance of effort law and recommended modest 

changes in the regulation of nonrecurring costs but did not recommend amending the statute. MABE 

continues to place a high priority on preserving the integrity of the maintenance of effort floor, and 

advocating for reforms to strengthen requirements for adequate local funding for public schools. 


MABE POSITIONS 

The Maryland Association of Boards of Education, representing all boards of education in Maryland: 


./ Supports, as a minimum requirement, the current maintenance of effort provision in Section 
5-202(b)(3)(ii) of the Education Article that mandates the county governing body to appropriate 
funds to the school operating budget in an amount no less than the product of enrollment for the 
current fiscal year and the per pupil local appropriation for the prior fiscal year . 

./ Supports legislation to require that local education funding 
previous year's level, despite fluctuation in enrollment. 

amounts are no less than the 

./ Supports legislation to amend the law to place the penalty for failing to comply with the 
maintenance of effort requirement on local governments, not to be passed on to the local school 
systems and students. 

X Opposes any amendments to statute or regulations regarding the legal requirements to satisfy 
the minimum maintenance of effort requirement, requirements limiting the application of the non
recurring cost exemption, and the process for requesting waivers from the maintenance of effort 
requirement in the forthcoming fiscal year. 
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Atlomey General Cilief Deputy Attol'lley Gel/eral 
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(410) 576-7036 
FACSIMILE No. 

OFFICE OF THE ATTORNEY GENERAL (410) 576-6327 

WRITER'S DIRECT DIAL No. 

November 4, 2009 

Dr. Nancy S. Grasmick The Honorable Isiah Leggett 
State Superintendent of Schools County Executive 
Maryland State Department ofEducation for Montgomery County 
200 West Baltimore Street 101 Monroe Street - 3rd Floor 
Baltimore, Maryland 21201 Rockville, Maryland 20850 

Fulton P. Jeffers, Esquire 
Attorney for Wicomico County Board of Education 
212 West Main Street~ Suite 102 
Salisbury, Maryland 21801 

Dear Dr. Grasmick, Mr. Leggett, and Mr. Jeffers: 

You have each requested our opinion concerning a county's efforts to comply with 
the ''maintenance of effort" ("MOE") provisions of the State education law, which set a 
minimum level offunding that a county must provide for its local school system. You each 
ask whether the method by which a county government sought to satisfy the MOE 
requirement for Fiscal Year 2010 is consistent with that law. 

Your requests collectively relate to three instances in which a county government 
requested that the State Board of Education ("State Board") grant a partial waiver of the 
MOE requirement for the county for Fiscal Year 2010, as permitted by the State education 
law. In each instance, the State Board denied the request. Each county then enacted a budget 
that included the full amount ofMOE funding for the school system, but also directed the 
school system to make payments through the county for debt service on school facilities 

94 Opinions o/tlte Attorney General (2009) 
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payments that had been made in previous fiscal years from the county budget rather than the 
school system budget. The counties relied on two slightly different mechanisms. 

The governing bodies in Montgomery and Prince George's c,Ounties each restricted 
MOE funds by requiring that the local school system pay a part ofthe appropriation back to 
the county for debt service on school facilities. In Wicomico County, the County Council 
did not require that the local school board use budgeted MOE funds to pay debt service. 
Rather, at the suggestion of the local board of education, it passed a separate resolution 
directing the local board to defray part of the cost of debt service from the local board's 
school construction fund - which had been accumulated from surplus funds from prior years' 
appropriations and was not part of the MOE computation for Fiscal Year 2010. 

In our opinion, the budget restriction imposed by Montgomery and Prince George's 
counties is not a pennissible means ofsatisfying a county's MOE obligation for Fiscal Year 
2010. The MOE law states that shifting appropriations between a county budget and the 
school budget "may not be used to artificially satisfy" the MOE requirement. The shifting 
of debt service to the school board budget for the first time for Fiscal Year 2010 and its 
payment from MOE funds artificially satisfies the MOE requirement, unless a corresponding 
adjustment is made to the prior year's budget in computing the MOE target amount. I By 
contrast, Wicomico County has fully funded the MOE target without requiring the 
expenditure ofa portion ofthose funds for an item paid by the County in previous years. The 
use, at the suggestion ofthe local board, ofsurplus funds in its school construction fund for 
debt service appears consistent with the State education law and the purpose of that fund. 

I 

Local Funding of Public Schools 

Public schools in Maryland are funded, for the most part, by appropriations from the 
State and county governments? On average, the counties provide approximately one-half 
ofthe funding ofpublic schools while the State provides a little less than one-halfand federal 

I In using the term "artificially" in this context we do not mean to imply improper conduct 
or subterfuge on anyone's part; rather, we are simply construing the statutory language. Our opinion 
relates only to whether the MOE requirement may be satisfied through this particular device as a 
matter oflaw. We do not assess whether either county has, or may, satisfy the MOE requirement 
in some other way. The factual determination whether a county has satisfied the MOE requirement 
rests with the State Superintendent and ultimately the State Board. Annotated Code ofMaryland, 
Education Article, §5-213. 

2 As in most contexts, "county" includes Baltinl0re City. Annotated Code of Maryland, 
Education Alticle, §1-101(c). 
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funds account for a little over 5% of total funding. The MOE requirement relates to the 
local portion of school funding. To place the MOE requirement in context, it is useful to 
review first the State law that sets parameters for the budget of a local board of education. 

A. Budget ofLocal Board ofEducation 

1. Local Board's Proposed Budget 

State law requires that a local board of education prepare a proposed annual budget 
that is broken down according to categories listed in the statute or required by the State 
Board. Annotated Code of Maryland) Education Article ("ED"), §5-101; COMAR 
13A.02.01.02C (incorporating State Board's financial reporting manual). Part I ofthe local 
board's budget deals with the board)s "current expense fund"; Part II concerns its "school 
construction fund." ED §5-101(b). Once the local board prepares its proposed annual 
budget, it is subject to the county budget process and procedures. Chesapeake Charter, Inc. 
v. Anne Arundel County Board o/Education, 358 Md. 129, 139, 747 A.2d 625 (2000). 

With respect to the current expense fund portion ofthe budget, revenue is divided into 
five categories, based on source: (1) local sources; (2) State sources; (3) federal sources; (4) 
unliquidated surplus from prior fiscal years; (5) all other sources. ED §5-101(b)(1). The 
fourth category of revenues, "unliquidated surplus" is defmed as "the actual from the 
previous fiscal year and the estimated from the current fiscal year, whether accrued from 
revenues or expenditures." ED §5-101 (b)( 1 )(iv). On the expenditure side, there are 14 major 
categories ofappropriations. ED §5-10 1 (b )(2).3 With respect to the school construction fund 
portion of the budget, there are seven categories of revenue and six categories of 
appropriations, including "debt service." ED §5-101(b)(3)-(4).4 

3 These categories include: (1) administration at the local board and executive level; (2) mid
level administration, including school principals and other administrative and supervisory staff; (3) 
instructional salaries; (4) textbooks and classroom instructional supplies; (5) other instructional 
costs; (6) special education; (7) student personnel services; (8) health services; (9) student 
transportation; (10) operation ofplant and equipment; (11) maintenance ofplant; (12) fixed charges; 
(13) food services; and (14) capital outlay. ED §5-101(b)(2). 

4 The school construction fund includes the following categories ofestimated receipts: (1) 
local sources; (2) bonds; (3) State General Public School Construction Loan; (4) State sources; (5) 
Federal sources; (6) unliquidated surplus; and (7) all other sources. ED §5-101(b)(3). The school 
construction fund also includes the following categories ofappropriations: (l) Land for school sites; 
(2) buildings and the equipment that will be an integral part ofa building by project; (3) school site 
improvement by proj ect; (4) remodeling by project; (5) additional equipment by project; and (6) debt 
service. ED §5-101(b)(4). 
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2. County Authority to Reduce or Condition Local Board's Budget 

The local school board must submit its proposed budget to the county government for 
approval. ED §5-102. In those counties, like Wicomico, Prince George's and Montgomery, 
which are governed by a County Executive and County Council, the County Executive may 
deny in whole or reduce in part major categories ofthe local school board's proposed budget. 
The County Executive must explain in writing the reasons for the denial or reduction. 'The 
County Council may restore any denial or reduction. ED §5-102(c); see generally 93 
Opinions o/the Attorney General 114, 115 (2008). By implication, the county's power to 
reduce the local board's budget means that it also has some power to condition the 
expenditure of the funds it does appropriate, within certain limits.s 85 Opinions 0/ the 
Attorney General 167, 171-72 (2000). 

3. Expenditures, Transfers, and Surplus 

State law mandates that a local board spend "[a]ll revenues received by the county 
board ... in accordance with the major categories of its annual budget .... " ED §5-105(a). A 
transfer of funds among the major categories may only be accomplished with the approval 
ofthe county governing body. ED §5-105(b). Funds that are not expended or encumbered 
that fiscal year are reflected in the subsequent fiscal year's budget as surplus. ED §5
10 l(b)(1)(iv). 

B. Maintenance ofEffort Requirement 

1. Foundation Program and Maintenance of Effort 

A county government's power to reduce a local school board's budget is limited by 
the State "foundation program" and the MOE requirements in the State education law. See 
64 Opinions of the Attorney General 51, 53 (1979) (requirement to levy taxes to raise 
sufficient funds for the minimum county share what is now called the foundation program 
- is mandatory); 76 Opinions ofthe Attorney General1S3, 162 (1991) (failure of county to 
meet its MOE requirement would result in forfeit of increase in State aid otherwise due the 
local board). The foundation program is essentially a computation based on pupil enrollment 

5 The power to regulate a school system's expenditures by conditioning how appropriated 
funds must be spent is constrained by the State's preemption of education policy. 85 Opinions 0/ 
the Attorney General 167, 172 & n.2; see also McCarthy v. Board 0/Education 0/Anne Arundel 
County, 280 Md. 634, 643-651, 374A.2d 1155 (l977),Board a/Education a/Montgomery County 
v. MontgomelY County, 237 Md. 191,205 A.2d 202 (1964). In other words, any conditions set by 
a county government on local board expenditures may not impinge on the school board's discretion 
to set education policy in accordance with State law. 
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and a dollar amount per pupil. See ED §5-202(a)(5). Responsibility for funding the 
foundation amount in each jurisdiction is divided between the State and the county according 
to a complex fonnula that takes into account the relative wealth ofeach jurisdiction. ED §5
202(a); see also COMAR 13A.02.06.03. 

In order to receive the full State share ofthe foundation program for the local school 
system, a county must satisfY certain conditions. In particular, the county governing body 
must levy an annual tax sufficient to fund the local share ofthe foundation program. ED §5
202(d)( 1 )(i). In addition, it must appropriate local funds for the school operating budget "in 
an amount no less than the product of the county's full-time equivalent enrollment for the 
current fiscal year and the local appropriation on a per pupil basis for the prior fiscal year." 
ED § 5-202(d)(l )(ii). Because the latter provision requires the county to maintain at least the 
same level of per-pupil funding as in the previous year, it is sometimes referred to as the 
"maintenance of effort" requirement. 

2. Computation of Maintenance of Effort Amonnt 

The statute provides further guidance on calculation ofthe MOE level. In particular, 
it specifies that "the local appropriation on a per pupil basis for the prior fiscal year" is to be 
computed by dividing the county's highest local appropriation to the school operating budget 
for the prior fiscal year by the county's full-time equivalent enrollment for that year. ED §5
202(d)(2). The statute excludes "non-recurring costs" from the formula for computing the 
required local funding; also, it bars the shifting of programs between the county and local 
board budgets "to artificially satisfY" the MOE requirement. ED §5-202(d)(2)-(5).6 The 

6 The statute reads: 

(2) Except as provided in paragraph (3) of this subsection, for 
purposes of this subsection, the local appropriation on a per pupil basis 
for the prior fiscal year for a county is derived by dividing the county's 
highest local appropriation to its school operating budget for the prior 
fiscal year by the county's full-time equivalent enrollment for the prior 
fiscal year .... Program shifts between a county operating budget and a 
county school operating budget may not be used to artificially satisfY the 
requirements of this paragraph. 

(3) F or purposes ofthis subsection, for fiscal year 1997 and each 
subsequent fiscal year, the calculation of the county's highest local 
appropriation to its school operating budget for the prior fiscal year shall 
exclude: 

(i) A nonrecurring cost that is supplemental to the regular 
school operating budget, 	if the exclusion qualifies under regulations 

(continued ... ) 

http:13A.02.06.03
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statute further identifies certain specific costs as "non-recurring." ED §5-202(d)(6) (e.g., 
computer labs, and books other than classroom texts); see also COMAR 13A.02.05.03. 

State law also allows local boards to request, and county governments to appropriate, 
funds in excess of the MOE level. ED §5-103(a), (b); see 81 Opinions o/the Attorney 
General 26 (1996). Local govermnents have historically exceeded the MOE requirement and 
funded local school systems at higher levels. See Report of the Commission on Education 
Finance, Equity and Excellence (2002) ("Thornton Report") at 73. Therefore, it is frequently 
the case that when the highest local appropriation from the prior fiscal year is calculated, the 
MOE amount for the upcoming fiscal year ratchets Up.7 

3. Summary of the Local Appropriation in Local Board Budget 

Thus, a county's local appropriation for its school system is made up of the local 
foundation share, additional amounts necessary to satisfY the MOE requirement, and any 

6 ( ••• continued) 

adopted by the State Board; and 


(ii) A cost of a program that has been shifted from the 
county school operating budget to the county operating budget. 

(4) The county board must present satisfactory evidence to the 
county government that any appropriation under paragraph (3)(i) ofthis 
subsection is used only for the purpose designated by the county 
government in its request for approval. 

(5) Any appropriation that is not excluded under paragraph (3)(i) 
of this subsection as a qualifying nonrecurring cost shall be included in 
calculating the county's highest local appropriation to its school 
operating budget. 

ED §5-202(d)(2)-(5). The last sentence of ED §5-202(d)(2) refers to program shifts that would 
artificially satisfy the requirements of"this paragraph," which may raise some question as paragraph 
(d)(2) does not itself impose a requirement but rather helps defme the target MOE leveL The MOE 
requirement itself is set forth in subsection (d). This anomaly is apparently the result of a drafting 
error. When the MOE requirement was originally enacted by Chapter 85, Laws ofMaryland 1984, 
it appeared in a paragraph - ED §5-202(b)(3) (1984). A subsequent amendment of ED §5-202 
involved a retabulation ofits various provisions that converted paragraphs to subsections, including 
the paragraph containing the MOE requirement. This particular reference was apparently 
overlooked. See Chapter 288, Laws of Maryland 2002. 

7 In some instances, State law dedicates certain local revenues to educational purposes 
without affecting the county's MOE obligation. See, e.g., Annotated Code ofMaryland, Article 24, 
§9-606 (sales and use tax on telecommunications service in Prince George's County are to be 
devoted to public schools, but may not supplant State or local aid to the county school system). 

http:13A.02.05.03
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amount in excess ofthe MOE level that the county chooses to appropriate. State law directs 
county governments to raise "funds from all sources ... [to] produce the amounts necessary 
to meet the appropriations made in the approved annual budget ofthe county board." ED §5
104(a). Of course, the county may also pay for items related to the school system through 
its own budget - expenditures that are not generally considered part of the foundation 
program or the MOE computation. 

4. Waiver of Maintenance of Effort 

The statute provides for temporary or partial waivers of the MOE requirement if the 
State Board finds that the COlIDty'S fiscal condition "significantly impedes" the county's 
ability to satisfy the requirements. ED §5-202(d)(7); see also COMAR 13A.02.05.04. A 
county must request a waiver by April 1 during the prior fiscal year; the State Board must 
decide whether to grant the request by May 15 of that year. ld. 

5. Penalty Provision 

Enforcement of the MOE requirement is assigned to the State Board. If the State 
Superintendent fmds that a county is out of compliance, the Superintendent is to notify the 
county ofits non-compliance. ED § 5-213(b)(1). The county may dispute that fmding before 
the State Board, which makes a final determination as to the county's compliance. ED §5
213(b)(2). A certification of non-compliance is sent to the State Comptroller, who is to 
withhold a portion of the local board's State aid. ED §5-213(b)(3). The penalty is defined 
as the amount by which "the State's aid due the county in the current fiscal year [under ED 
§5-202] exceeds the amount which the county received in the prior fiscal year." ld.; see also 
76 Opinions ofthe Attorney General at 161-62; Letter ofAssistant Attorney General Bonnie 
A. Kirkland to Senator Richard S. Madaleno, Jr. (May 20, 2009). 

Purposes ofthe Maintenance ofEffort Requirement 

The MOE requirement serves at least two purposes. First, it obviously encourages a 
county to increase steadily its financial support ofpublic schools. This happens because the 
minimum level of local funding for one year is based on the county's "highest local 
appropriation" to the school operating budget for the prior year. 

Second, by requiring a minimum level of local funding, it ensures that State policy 
decisions to improve public education through enhanced fmancial support are not defeated 
by local funding decisions. Similar requirements appear in many federal statutes that provide 
educational funding, and for the same reason. See, e.g, 20 U.S.C. §§6321(a), 7901. For 
example, assume the Governor and General Assembly intend to improve public education 
in the State and appropriate State funds to increase per pupil funding in each jurisdiction for 

http:13A.02.05.04
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that purpose. If a county could simply reduce its own fmancial contribution to its school 
system by a similar amount and devote those funds to some other purpose e.g., a new 
county office building - this would effectively convert a State initiative on public education 
to that other purpose new offices. (Whether the other purpose is as worthy as the public 
schools is not the issue; rather, it is whether the incremental State funding has been diverted 
to a purpose not contemplated by the Governor and General Assembly). The MOE 
requirement ensures that a State-level decision to increase education funding is used for that 
purpose at the local level. Accordingly, ifa county fails to meet its MOE obligation, it loses 
the increment in State funding. 

II 

County Budget Actions Relating to Maintenance of Effort 

Eight counties initially sought waivers ofthe MOE requirement for Fiscal Year 20 1 O. 
Ultimately, five counties withdrew their requests and only Wicomico, Montgomery, and 
Prince George's counties pursued the waiver process. The State Board denied each ofthose 
requests. Each of the three counties then passed budgets for the local school system that 
included the MOE amount. However, each county gave its local board additional directions 
concerning its expenditures for Fiscal Year 2010. 

A. Montgomery County 

Requestfor Maintenance ofEffort Waiver 

On March 31, 2009, with the support of the local board of education,S the 
Montgomery County government requested a waiver of $94,852,285 of its MOE amount, 
which totaled $1,529,554,447. At a hearing before the State Board on Apri127, the County 
reduced its waiver request to $79,537,322. The State Board denied the waiver request, 
although two members dissented from that decision. See In Re: Waiver Request of 
Montgomery County, Waiver Request No. 2009-1 (May 15,2009).9 

8 The local board ofeducation placed certain conditions on its support for the waiver - e.g., 
no further cuts to the school budget and computation of the next year's maintenance ofeffort level 
based on the fiscal year 2009 appropriation. 

9 See <www.marvlandpublicschools.orgINRirdonlyres/C7373AA6-0C41-41 D2-A526-80EB 
3OFACB95/20058/Montgomery_County.pdf>. 

www.marvlandpublicschools.orgINRirdonlyres/C7373AA6-0C41-41
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Response ofCounty to Denial ofWaiver Request 

On May 21, 2009, the Montgomery County Council adopted a Fiscal Year 2010 
Operating Budget for the Montgomery County Public Schools. Montgomery County Council 
Resolution No. 16-971. That resolution was based in part on a County appropriation of 
$1,529,554,447 - the full MOE amount. Id., Background ~5. The Operating Budget 
included a "non-categorized expenditure" identified as "debt service" in the amount of 
$79,537,322 that had been added by the County Council to the budget requested by the local 
board in order to satisfy the MOE requirement, in light of cuts made by the County 
government to other portions ofthe local board's proposed budget. Id.,Action ~I. Thisitem 
was further explicated in conditions set forth in the resolution: 

10. This resolution appropriates $79,537,322 forthe 
payment of debt service due in FY 10 for the construction of 
Montgomery County Public Schools facilities. 

a) Montgomery County Public Schools must make 
payment for the debt service through the Montgomery County 
Government as provided in subparagraph 10( c). These funds must 
not be spent for any other purpose. 

b) The inclusion ofthis amount for debt service will be 
part ofthe County's Local Appropriation and part ofthe calculation 
ofthe FY 11 Local Appropriation required to comply with the State 
maintenance of effort requirement. 

c) Reimbursement must occur no less than five days 
before each applicable debt service payment. 

Id., ~10. Thus, the school budget enacted by the County required the local board to 
reimburse the County in the amount of $79,537,322 for debt service for public school 
facilities and prohibited the school board from using those funds for any other purpose. We 
understand that debt service for public school construction has not previously been part of 
the MOE computation in Montgomery County. 

Requests for Opinion 

Shortly thereafter, the Superintendent of Schools for Montgomery County asked the 
State Superintendent "whether the council's action with respect to [the debt service funds] 
meets the maintenance oflocal effort requirements ofSection 5-202 ofthe Education Article 
.... " Letter ofJerry D. Weast, Ed.D., Superintendent ofSchools, to Dr. Nancy S. Grasmick, 
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State Superintendent of Schools (June 4, 2009). The State Superintendent then asked that 
we provide an opinion addressing this question. More recently, on August 11, 2009, the 
Montgomery County Executive requested an Attorney General's opinion on essentially the 
same question. 10 Consistent with our policy concerning requests from local governments, 
the County Executive provided an opinion by the County Attorney that concluded that the 
County's action was consistent with the State education law. I I 

B. Prince George's County 

Request for Maintenance ofEffort Waiver 

On April I, 2009, Prince George's County requested a waiver of $23,628,720 of its 
MOE amount of$538,114,474. The local school board opposed the waiver request. As in 
the case of Montgomery County, the State Board denied that request. See In Re: Waiver 
Request ofPrince George's County, Waiver Request No. 2009-2 (May 15, 2009).12 

Response ofCounty to Denial ofWaiver Request 

On June 1, 2009, the Prince George's County Council adopted a Fiscal Year 2010 
Operating Budget that included the budget for the local school system. Bill No. CB-19-2009. 
That budget included a $609,503,900 local appropriation for the Board ofEducation. That 
appropriation included the full MOE amount of $538,114,474, as well as additional 

10 The County Executive asserted that the County had also considered transferring to the 
school budget two other programs that had traditionally been funded in the County's operating 
budget: (1) assignment of 117 crossing guards and 38 police officers to the school system; and (2) 
assignment of 318 nurses and health technicians to the school system. 

11 While the memorandum of the County Attomey was well-researched and well-argued, 
consistent with the usual high standards of that office, we respectfully disagree with some of its 
conclusions. See Part III.A. below. 

We also solicited the views of other county attorneys and counsel for local boards of 
education through the Maryland Association of Counties and the Maryland Association of Boards 
of Education on the questions posed on the MOE requirement. We received no submissions in 
response to those inquiries. 

12 See <www.marylandpublicschools.orglNRJrdonlyres/C73 73AA6-0C4141D2-A526-80EB 
30FACB95/20059/Prince_George.pdf>. On June 12,2009, Prince George's County government 
filed in circuit court a petition for judicial review of the State Board's decision denying the waiver 
request. The local board has filed a motion to dismiss that action, which is scheduled to be heard 
on November 16,2009. That litigation concems the County's waiver request, not the means by 
which the county later attempted to meet its MOE obligations. 

www.marylandpublicschools.orglNRJrdonlyres/C73
http:2009).12
http:question.10
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appropriations not part of the MOE formula. 13 The budget ordinance placed the following 
conditions on the school system budget: 

SECTION 9. The budget of the Board of Education of Prince 
George's County includes an appropriation of$11,814,400 for the 
payment of debt service due in Fiscal Year 2010 for the 
construction ofPrince George's County Public Schools facilities. 

(a) The Board of Education of Prince George's County 
must make payment for the debt service through the Prince 
George's County Government as provided in subparagraph (c). 
These funds must not be spent for any other purpose. 

(b) The inclusion ofthis amount for debt service will be part 
ofthe County's Local Appropriation and part of the calculation of 
the Fiscal Year 2011 Local Appropriation required to comply with 
the State maintenance ofeffort requirement. 

(c) Reimbursement must occur no less than five days before 
each applicable debt service payment. 

Id., §9. Thus, employing language virtually identical to that in the Montgomery County 
budget, the Prince George's County Council required the local school board to reimburse the 
County in the amount of $11,814,400 for debt service for public school facilities and 
prohibited the board from using those funds for any other purpose. We understand that debt 
service for public school construction had not previously been included in MOE 
computations for Prince George's County. 

Like the Montgomery County Superintendent, the Prince George's County 
Superintendent sought advice from the State Superintendent as to whether the County's 
budget action was consistent with the MOE requirement. Letter of Dr. William Rite, 
Superintendent of Prince George's County Schools, to Dr. Nancy Grasmick, State 
Superintendent of Schools ( June 9,2009). At the request of the State Superintendent, we 
agreed to address the Prince George's County issue in this opinion. 

13 Revenues derived from a local sales and use tax on telecommunications service that are 
devoted to the public schools are not part ofthe MOE computation. Annotated Code ofMaryland, 
Article 24, §9-606(e). Also, any increment in a local energy tax must be appropriated to the local 
school system in addition to the MOE obligation. Id, §9-603(g). 
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C. Wicomico County 

To recount fully the circumstances in Wicomico County, we must take a short detour 
to a prior fiscal year. 

2007 - Creation ofSchool Construction Savings Plan 

In June 2007, the Wicomico County Council passed a resolution establishing a 
"School Construction Savings Plan," under which a portion of any surplus school funds at 
the end of each fiscal year would be transferred to the local board's school construction 
fund. 14 As noted above, State law allows for a local school board to transfer funds among 

14 The Resolution stated in full: 

A RESOLUTION APPROVING THE ESTABLISHMENT OF A 
SCHOOL CONSTRUCTION SAVWGS PLAN. 

WHEREAS, Section 5-105 of the Education Article of the 
Annotated Code of Maryland provides that a transfer between major 
categories of the budget of a County Board of Education shall be made 
only with the approval of the County Council; and 

WHEREAS, all unexpended and unencumbered appropriations in 
the current expense budget remaining at the end of the fiscal year shall 
revert to the County's General Fund; and 

WHEREAS, the Board of Education has requested the 
establishment of a School Construction Savings Plan on the terms and 
conditions set forth herein. 

NOW, THEREFORE,BEITRESOLVED, by the County Council 
of Wicomico County, Maryland that the Wicomico County Board of 
Education shall be permitted to establish a School Construction Savings 
Plan as follows: 

1. The Board of Education, County Executive and County 
Council agree that the base level for the Board ofEducation's end ofyear 
undesignated fund balance carryover to the next budget cycle shall be 
$300,000.00. 

2. The Board of Education, County Executive and County 
Council agree that any amount exceeding the base level, after completion 
ofthe Board's audit and all audit adjustments have been posted, shall be 
transferred to the Board's School Construction Fund. 

3. 	 Expenditures of funds credited to the School Construction 
(continued...) 

http:300,000.00
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the "major categories" of its budget, with the approval ofthe local governing body. ED §5
105(b). Thus, while surplus funds would ordinarily appear in the revenue estimates in the 
subsequent year's budget, see ED §5-101(b)(1)(iv), those funds could be transferred to 
another category such as the school construction fund - with the consent of the COlmty 
governing body. In essence, the resolution constituted the County's advance consent for such 
a transfer each year of a portion of the local board's operating surplus to its school 
construction fund. 

We understand that, pursuant to the 2007 resolution, a portion ofsurplus school board 
funds have been transferred to the board's school construction fund during the last two years 
to become part of the available revenues for that portion of the local board's budget. The 
transferred funds were designated for school capital construction projects. Wicomico County 
Council Resolution 88-2007 at ~3. The fund grew to about $3,000,000 as of June 2009. 

14 ( ••• continued) 
Fund under this policy may only be for capital constnlction projects 
included in the Wicomico County Capital Improvements Program for 
Board ofEducation projects, or capital construction projects included in 
the capital outlay category in the then current fiscal year's operating 
budget and reviewed by the School Building Commission. 

4. In any given fiscal year, the County Executive with the 
approval ofthe County Council may modify the base level prior to June 
30. The Board ofEducation may request a modification ofthe base level 
in writing to the County Executive and County Council at least 60 days 
prior to June 30, stating the rationale for the modification. 

5. In any given year, the County Executive or the County 
Council may elect not to exercise this savings plan, in which event, 
notification shall be provided to the Board ofEducation, 30 days prior to 
June 30. 

6. The County Executive and/or the County Council may 
terminate this policy at any time, and in the event of such termination 
will notify the Board ofEducation, in writing. Such notification shall be 
provided, at least 30 days prior to the end of the fiscal year. 

Wicomico County COlmcil Resolution 88-2007 (June 5, 2007). As indicated in the second recital 
of the resolution, it was apparently adopted under the misunderstanding that unexpended and 
unencumbered appropriations ofthe local school board would revert to the County's general fund. 
In fact, pursuant to ED §5-101(b)(1)(iv), such fimds are to be included as "unliquidated surplus" in 
the revenue portion ofthe local board's budget for the next fiscal year. The resolution was amended 
in 2009 to correct this misunderstanding. Wicomico County Council Resolution 85-2009 (June 2, 
2009). 
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2009 - Requestfor Maintenance ofEffort Waiver 

On April 1, 2009, Wicomico County government requested that the State Board of 
Education waive $2,000,000 of the County's Fiscal Year 2010 MOE requirement of 
$50,781,711 for funding education. The local superintendent opposed the waiver request. 
The State Board denied that request. See In Re: Waiver Request of Wicomico County, 
Waiver Request No. 2009-3 (May 15,2009).15 

Response ofCounty to Denial ofWaiver Request 

After the waiver request was denied, the County sought a proposal from the local 
board as to how to make up the $2,000,000 shortfall in compliance with the MOE law. 
Letter of Richard M. Pollitt, Wicomico County Executive, to Dr. John Fredericksen, 
Wicomico County Superintendent, and Ms. Robin Holloway, Chair, Board of Education 
(May 15, 2009). The local superintendent proposed, among other things, that the funds 
transferred to the school construction fund under the 2007 resolution could be utilized. 
Letter ofDr. John E. Fredericksen, Wicomico County Superintendent, to Richard M. Pollitt, 
Jr., Wicomico County Executive (May 20, 2009). 

On June 2, 2009, the County Council passed a new resolution amending its 2007 
resolution to direct the local board of education to make a payment of $2,000,000 from the 
school construction fund to the County government for fiscal year 2010 "to partially cover 
the debt service on school construction projects." Wicomico County Council Resolution No. 
85-2009 (June 2,2009).16 On that same day, it passed its budget bill, which reflected the 

15 See <www.marylandpublicschools.orglNRJrdonlyres/C7373AA6-0C4141D2-A526 
-80EB30FACB95/200741AmendedWicCoDecision.pdf> 

16 The 2009 Resolution amended Paragraph 3 of the 2007 Resolution as follows: 

3. Expenditures of ftmds credited to the School Construction 
Fund under this policy may only be for capital construction projects 
included in the Wicomico County Capital Improvements Program for 
Board ofEducation projects, or capital construction projects included in 
the capital outlay category in the then current fiscal year's operating 
budget and reviewed by the School Building Commission PROVIDED, 
HOWEVER, THAT FOR FY 2010 THE FOLLOWING TERMS 
SHALL APPLY TO EXPENDITURES: 

A. THE WICOMICO COUNTY BOARD OF 
EDUCATION SHALL MAKE A PAYMENT TO THE WICOMICO 

(continued ... ) 

www.marylandpublicschools.orglNRJrdonlyres/C7373AA6-0C4141D2-A526
http:2,2009).16
http:15,2009).15


NDvember4,2009 
Page 15 

$2,000,000 transfer Dffunds frDm the IDeal bDard to' the CDunty as "reimbursement fDr SChDDl 
cDnstructiDn debt service." Bill No.. 2009-07, Exhibit A-2.17 We understand that SChDDl 
cDnstructiDn debt service had been paid frDm the CDunty budget in priDr years and that it has 
nDt been part Df the MOE calculatiDn fDr WicDmicD CDunty. The budget also. reflected that 
a $2,000,000 increment was added to' the IDeal bDard's Dperating budget "to' fully satisfy 
MOE requirement." ld. 

The CDunty asked the IDeal bDard to' Dbtain an Atto.rney General's DpiniDn o.n whether 
these budget actio.ns cDmplied with the MOE requirement in the State educatio.n law. 
Thereafter, Fulto.n P. Jeffers, AttDrney fDr the WicDmicD CDunty BDard o.f EducatiDn, 
requested an o.piniDn, Dn behalf Dfthat bDard, whether the CDunty' s actio.n satisfied the MOE 
requirement. 

ill 

Analysis 

In an effDrt to' satisfy the MOE requirement, each Df the three cDunties has required 
its IDeal bDard to' devDte part Df its budget fo.r Fiscal Year 20 1 0 to' the payment o.fdebt service 
o.n public SCho.DI cDnstructiDn that was previo.usly paid frDm the co.unty's budget. 
Mo.ntgo.mery and Prince GeDrge's counties have do.ne so. by transferring part Dfthe o.bligatio.n 

16 ( ••• co.ntinued) 
COUNTY GOVERNMENT TO P ARTIALL Y COVER THE DEBT 
SERVICE ON SCHOOL CONSTRUCTION PROJECTS. 

B. SUCH EXPENDITURE SHALL EQUAL THE SUM 
OF TWO MILLION DOLLARS ($2,000,000), AND SHALL BE PAID 
IN A LUMP SUM WITHIN 30 DAYS OF THE START OF THE NEW 
FISCAL YEAR. 

C. THE PAYMENT WILL BE SET ASIDE IN A 
RESERVE FOR THE STATED PURPOSE AND PAYMENTS WILL 
BE MADE BY THE COUNTY TO THE BOND PAYING AGENT. 

D. THIS APPROPRIATION FOR DEBT SERVICE IS 
REQUIRED FOR FY 2010 ONLY. 

Wico.mico. Co.unty Co.uncil Reso.lutio.n No.. 85-2009 (June 2, 2009). 

17 The budget was appro.ved by the Co.unty Executive o.n June 10,2009. 
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to pay debt service to the school operating budget. Wicomico County has done so by 
transferring part of the debt service obligation to the local board>s school construction fund. 

A. Transfer ofDebt Service Obligation to Meet Maintenance ofEffort Requirement 

Both Montgomery County and Prince George's County have attempted to satisfy the 
MOE requirement for Fiscal Year 20 1 0 by transferring a particular item (a portion ofschool 
debt service obligation), and the funds associated with it, that appeared in the county 

. government budget in Fiscal Year 2009 to the school operating budget for Fiscal Year 20 10. 
In each case, the county appropriated funds in the local board's operating budget for a 
purpose not requested by the local board of education - payment of debt service for school 
construction through the county. In each case, the county also placed a condition on the 
expenditure of those funds that prohibited the local board from spending the funds for any 
other purpose. We are advised that similar appropriations for debt service and conditions did 
not appear in the budget of the local boards of education for the prior fiscal year - Fiscal 
Year 2009 - in either county. 

Such an action raises at least two issues under the MOE law. First, the MOE law 
concerns the local appropriation to the "school operating budget." Is an appropriation 
restricted to payment of school debt service properly considered part of the local board's 
operating budget? Second, even if school debt service may properly be part of the school 
system's operating budget, how does its appearance in that budget for the first time affect the 
MOE computation for Fiscal Year 2010? 

1. Debt Service as Part of the School Operating Budget 

With respect to the first issue, the listing of categories for the current expense fund 
oflocal school budgets in Part I ofED §5-10 1 (b) does not include a category for debt service 
for school construction. Categories related to school construction appear in Part II ofa local 
board's budget (referred to as the "school construction fund"), including a specific category 
for "debt service." ED §5-IOI(b)(4)(vi). If the "school operating budget" in the MOE 
statute were equated with the "current expense fund" in the budget statute, an appropriation 
for debt service would clearly not be taken into account to determine compliance with the 
MOE requirement. 

In a 1991 opinion, this Office was required to construe the phrase "school operating 
budgeC as used in the MOE statute. 76 Opinions ofthe Attorney General 153 (1991). That 
opinion concerned the effort ofHoward County to exclude certain items that had been part 
ofthe prior year's appropriation from the concept of"school operating budget" and thereby 
to reduce the MOE target level for the upcoming fiscal year. Equating "school operating 
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budget" with "basic current expenses" (as the current expense fund was then called), the 
Howard County Solicitor had found that action legally pennissible. 

Attorney General Curran concluded that "school operating budget" is a "broadly 
inclusive ternl" that is not limited to the list of expenses then defined as "basic current 
expenses" in ED §5-101. See 76 Opinions ofthe Attorney General at 158. Indeed, for MOE 
purposes, the "school operating budget" would include "all expenditures for the on-going 
educational functions ofthe public school system, as distinct from capital expenditures." Id. 
The opinion rejected the contention that all items excluded from the definition of "basic 
current expenses" - a list that included debt service, among other things - would 
automatically be excluded from "school operating budget." Id. at 159-6l. 18 

The opinion did not catalog all ofthe items that could be included or excluded from 
the "school operating budget" for MOE purposes, but offered a few examples. (At that time, 
the MOE statute did not specifically provide for non-recurring expenses to be excluded from 
the prior year's appropriation in the computation ofthe MOE target amount). With respect 
to items that could be excluded, it cited the example ofstart-up costs to equip a new library 
that are not recurring. "In our view, such one-time costs can fairly be viewed as capital 
expendituresthat may be excluded when calculating the local maintenance ofeffort amount." 
Id. at 160 (emphasis added); see also Letter ofAssistant Attorney General Richard E. Israel 
to Delegate Norman H. Conway (January 2, 1996) at p. 1 (referring to pennissible exclusion 
of "one-time capital costs" from MOE computation). 

After the 1991 opinion was issued, the Legislature amended the MOE statute to 
provide further guidance on items that can be disregarded for purposes of the MOE 
computation and delegated further elaboration to the State Board. See Chapter 175, Laws 
ofMaryland 1996, now codified at ED §5-202(d)(3)-(6); see also COMAR 13A.02.05.03. 
Like the 1991 opinion, this clarification concerned items that could be excluded from the 
amount ofthe prior fiscal year's appropriation to compute the MOE level for the next fiscal 
year. The exclusion ofnon-recurring expenses in the prior year's budget would, ofcourse, 
have the effect ofreducing a county's required appropriation under the statutory fonnula for 
computing the MOE target amount. Debt service was not specifically listed among such 
items, again suggesting that it is not necessarily excluded from the concept of "school 
operating budget." 

18 An appropriation for debt service for public schools was not specifically at issue in the 
opinion. Howard County's certification of the prior year's school budget, which was the starting 
point for the MOE computation, had not included debt service - and therefore there was no effort 
to exclude it from the computation. See 76 Opinions ofthe Attorney General at 155-56 n, 5. 

http:13A.02.05.03
http:159-6l.18
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In our view, an appropriation of local funds in the school operating budget for 
recurring debt service payments for public school construction may be counted toward 
satisfaction of a county's MOE target, 19 However, the transfer of a debt service obligation 
from the county budget to the school system budget may affect how it is counted for MOE 
purposes in the year in which the transfer is made. 

2. Effect of Including Debt Service for the First Time 

With respect to the second issue, Montgomery and Prince George's counties are 
attempting to meet the MOE obligations by effectively including a new item in the local 
board's budget for the current fiscal year. In both cases, debt service was previously paid 
from appropriations in the county's budget. Thus, an expense has been shifted from the 
county budget in the prior fiscal year to the local board budget in the current fiscal year so 
that the funds associated with that expense appear in the current school budget for the 
purpose of satisfYing the MOE requirement,20 

As indicated above, the MOE statute provides that "[p]rogram shifts between a county 
operating budget and county school operating budget may not be used to artificially satisfy 
the [maintenance of effort] requirements .... " ED §5-202(d)(2).21 In other words, the test 
whether a county has met its MOE obligation is to be computed on an "apples to apples" 
basis. See Letter of Assistant Attorney General Richard E. Israel to Delegate Nonnan H. 
Conway (January 2, 1996) at pp.2-3 & n. 1 ("artificial" shifting ofeducation expenses to be 
disregarded for MOE purposes whether it involves shifting into or out of the local board's 

19 The Montgomery County Attorney concluded that debt service is an expense category 
properly included in the school operating budget, reasoning that debt service appropriations appear 
in the State operating budget. The County Attorney also read the 1991 opinion to include debt 
service as part ofa school operating budget. For the reasons indicated in the text, we agree that debt 
service may be included in the "school operating budget," although it is not required. 

Finally, the County Attorney also concluded that ED §5-201 (e), which excludes debt service 
from calculation of the local share of the foundation program, does not preclude including debt 
service in MOE computations. We agree that this statute pertains only to the computation of the 
foundation program amount, which is distinct from the MOE target level. 

20 It is also notable that the dedication ofschool board ftmds to debt service was not requested 
by the local boards in their proposed budgets, but rather imposed by the counties as a condition on 
the expenditw'e ofpart of the local funds appropriated in the school board budget. The imposition 
of such a condition on the school board budget could itself be contrary to the State education law if 
it has the effect of interfering with education policy. See note 5 above. 

21 Similarly, if a program has been shifted from the school operating budget to the county 
operating budget, it is to be excluded from the prior year's appropriation in computing the target 
maintenance of effort level for the current fiscal year. ED §5-202(d)(3)(ii). 

http:5-202(d)(2).21
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budget). Thus, it appears that, in order to assess accurately whether a county has met that 
obligation, the computation must include one of the following adjustments: (1) the debt 
service appropriation for the current fiscal year must be excluded from the comparison; or 
(2) an equivalent portion of the appropriation for school debt service in the prior county 
budget must be included as part ofthe "highest local appropriation to [the] school operating 
budget for the prior fiscal year" in the computation ofthe target MOE level. 22 Otherwise, the 
computation does not accurately assess changes in county support, as intended by the MOE 
law. 

In our opinion, the inclusion of an appropriation for debt service in the Fiscal Year 
2010 budget for a local school system cannot be used to satisfy the MOE target if the same 
expense - and appropriation - were not a part of the computation of the highest local 
appropriation for the school operating budget for the prior fiscal year Fiscal Year 2009. 

B. Direction to Local Board to Use Other Funds for Debt Service 

Wicomico County has appropriated the full MOE amount for the local school system 
in its Fiscal Year 20 1 0 budget. Unlike Montgomery and Prince George's counties, it has not 
directed the local board to devote any of the funds comprising the MOE amount to debt 
service for school construction. Wicomico County did not include debt service payments as 
part of its MOE computation in prior years and is not purporting to do so for Fiscal Year 
2010. Thus, in contrast to the situation in Montgom~ and Prince George's counties, the 
MOE target has not been met by an appropriation that was shifted from the county budget. 

It is true that, in a separate resolution, the County has directed the local board to pay 
$2,000,000 - the amount of the County's waiver request from the local board's school 
construction fund toward debt service. That item was previously paid from the County 
budget. However, the use ofthis mechanism appears consistent with the State education law. 
The funds used for these payments derive from past surplus funds in the local board's budget 

22 The Montgomery County Attomey takes the position that, although a local government 
cannot meet its MOE target by artificially shifting a "non-education program" to the school operating 
budget, it may shift the cost of an education-related program. We agree that a county could not 
satisfy its MOE obligation by artificially including non-education programs in the school budget. 
However, the statutory directive to disregard program shifting between the county budget and school 
board budget is not limited to non-education programs. Indeed, a related statutory provision 
concerning program shifting that allows a reduction in the MOE target level when a program is 
shifted from the local board budget to the county budget necessarily concerns education programs. 
See ED §5-202(d)(3)(ii). . 
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that could not be counted toward the County's MOE target amount?3 The funds are available 
as a result ofpast transfers ofunliquidated surplus from the current expense fund portion of 
the local board budget to the school construction fund in accordance with ED §5-105. The 
use of moneys from the school construction fund to pay debt service is consistent with the 
purpose of that portion of the school system's budget. See ED §5-101(b)(4)(vi). 

Finally, this mechanism was originally proposed by the local board after the State 
Board denied the County's waiver request. We realize that the local board's proposal to use 
the surplus in its school construction fund was no doubt inspired by a desire to help the 
County address budgetary shortfalls and to avoid the adverse effect to the school system of 
losing the incremental State aid if the MOE obligation were not met. Nevertheless, the 
County's acquiescence in the local board's request to use those funds for debt service is a 
lawful use of those funds separate from the MOE computation. 

The shifting of the obligation to make a portion of debt service payments from the 
County budget to the school system's school construction fund does not "artificially satisfy" 
the MOE requirement because the County has also appropriated the full MOE amount 
without conditioning the use of the MOE funds. Although similar, there are critical 
distinctions between the device used by Montgomery and Prince George's counties, on the 
one hand, and that used by Wicomico County, on the other. While all three counties directed 
their local boards to expend funds on debt service, Montgomery and Prince George's 
counties did so by restricting the use of funds for that purpose (for the first time) while 
Wicomico County did not. Rather, in accordance with the proposal of the local board, 
Wicomico County was able to tap funds for debt service that were not part of the MOE 
computation. Thus, in our view, the mechanism employed by Wicomico County may be used 
to satisfy the County's MOE obligation. 

23 Those funds could not be used to satisfy the MOE obligation for several reasons. First, as 
indicated in Part LA.1 above, surplus funds constitute a category of revenue in the school board 
budget separate from the "local" appropriation. See ED §5-101(b)(1)(i), (iv). The MOE obligation 
must be satisfied by the appropriation of local funds, not surplus funds. ED §5-202(d)(1)(ii); see 
Letter ofAssistant Attorney General Richard Israel to Delegate Robert L. Flanagan (June 6, 1996) 
("Although surplus is carried over as a receipt, it is not a factor in determining whether maintenance 
of effort has been satisfied"). 

Moreover, surplus funds may be originally derived from State, federal, and other sources, 
while the MOE target must be satisfied by local appropriations. In some cases, it might be possible 
to attribute a portion ofsurplus to a local source. Cf. 87 Opinions ofthe Attorney General 66 (2002) 
(discussing whether Frederick County Commissioners could approve an increase in the school 
system budget for surplus attributed to "local" sources). Even then, to the extent that a portion of 
the surplus could be traced to a local appropriation from a prior year, the inclusion of that surplus 
in the MOE computation in the current year would be to double-count those funds for MOE 
purposes. 
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IV 

Conclusion 

For the reasons set forth above, the measure taken by Montgomery and Prince 
George's counties is not a permissible means of satisfYing a county's MOE obligation for 
Fiscal Year 20 10. The MOE law states that shifting appropriations between a county budget 
and the school budget "may not be used to artificially satisfY" the MOE requirement. The 
shifting of debt service to the school board budget for the first time for Fiscal Year 2010 
artificially satisfies the MOE requirement, unless a corresponding adjustment is made to the 
prior year's budget in computing the MOE target amount. By contrast, Wicomico County 
has fully funded the MOE target without conditioning the expenditure ofthose funds for debt 
service obligation previously paid by the County. The use, at the suggestion of the local 
board, of separate surplus funds in its school construction fund for debt service appears 
consistent with the State education law and the purpose of that fund. 

Sincerely, 

!t:t!::~~ 
Attopey General , 

d~ J4 f'-)
'/~&;f~':~7u:;;:k1~~~~' 

Assistant Attorney General 

~'iit~ 
Robert N. McDonald 
Chief Counsel 

Opinions and Advice 
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OFFICE OF THE COUNTY EXECUTIVE 

ROCKVILLE, MARYLAND-20850Isiah Leggett 

County Executive 
050740

August 11, 2009 

Douglas F. Gansler, Attorney General 

Office of the A:ltomey General 

200 St. Paul Place 

Baltimore, Maryland 21202 


Dear Attorney General Gansler: 

The national economic recession has led to a reduction in Montgomery County's 
estimated tax revenue. For FY -09 and FY-10, the loss of revenue has been significant, 
amounting to neariy $340 million--or 10% of the County's total annual tax revenues. 

Anticipating that this revenue shortfall would make it virtually impossible to meet 
the State's public education maintenance of effort funding target without crippling other vital 
goveITLment services, the County requested a waiver from the maintenance of effort target set 
u.."'1der § 5-202(d) of the Maryland Education Code. The County felt confident that the steep 
decline in Ie-venues experienced by the County combined with the fact that nearly 99% of the 
County school system's budgetTequest would be funded through a combination oflocal, State, 
and Federal funds justified its waiver request. The Montgomery County Board of Education 
concurred with the County's waiver request. Nevertheless, the State Board of Education 
declined to grant the County a waiver. 

After the State Board ofEducation denied Montgomery County's requested 
waiv.er, theCountY..£eaJ:ched fora-fiscally responsible means to satisfy the maintenance ofeffort 
funding target. The County looked at transferring to-the Montgomery Public Schools (MCPS) 
operating budget programs that directly supported the school system, but which had traditionally 
been funded in the County's operating budget. These programs (arid their cost in FY-10) 
included:. (1) assigning 177 crossing guards and 38 police officers to MCPS in order to provide 
for the safety of students, faculty and school facilities ($9.1 million); (2) assigning 318 school 
nurses and health technicians to MCPS ($19.8 million); and (3) transferring, in whole or in part, 
debt service on school construction bonds ($111.3 million). 

The County elected to transfer a portion of the debt service on school construction 
bonds issued by the County ($79.5 million) into the school system's operating budget, subject to 
the condition that MCPS make the debt service payments on the County issued school 
construction bonds. 
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As you are aware, -State law provides that in order for a local school system to be eligible 
to receive a share of-certain State education funds, the local governing body of a county must 
appropriate 10cai funds in an amo.:unt equal to the State established maintenance of effort target. 
The Montgomery County Superintendent of Schools has expressed concern to the State 
Superintendent that the appropriation of debt service might not eligible to be counted toward 
meetingMontgomerj County's maintenance of effort target. 

In light of the concerns expressed by the Superintendent, I believe it appropriate to ask 
youfora written opinion on\vhether Montgomery County's FY-10 appropriation in the school 
system's operating budget to pay debt service on school construction bonds may be counted 
toward meeting Montgomery County's maintenance of effort target. 

The County Attorney for Montgomery County has provided an analysis indicating that the 
County's FY-10 appropriation to the school system's operating budget to pay debt service on 
school construction bonds must be counted toward meeting the maintenance of effort target 
established under § 5-202(d) of the Maryland Education Code. A copy of the County Attorney's 
analysis is attached. 

This is a matter of great importance to the Montgomery County School system, the 
students. it educates, as well as the Montgomery County Government. Accordingly, I look 
forward to yOill'" thorough review of this matter. 

Sincerely,

i2 ~;J ~+---f

~~(Yi¥)f
{si~~eggett / (J 

-County Executive 
IL:tjs 

Attachment 

cc: 	 / Phil Andrews, President, Montgomery County Council 
Timothy Firestine, Chief Administrative Officer 
Robert McDonald, Chief, Opinions and Advice 
Leon Rodriguez, County Attorney 
Marc Hansen, Deputy County Attorney 

@ 




OFFICE OF THE-COUNT'{ ATTORi~J2Y 

Isiah Leggett Leon Rodriguez 
County Executive County Attorney 

MEM~9-RANDUM 

TO: 	 Isiah Leggett 
County Executive 

VIA: 	 Leon Rodriguez -~ / 
County AttorneC~ 

FROM: 	 MarcP.Hansen mQ.A..'- JI~ 
Deputy County Attorney 

DATE: 	 August 11, 2009 

RE: 	 Maintenance 0 f Effort Debt Service 

State law provides that in order for a local school system to be eligible to receive 
certain State funds, the local governing body of a county must appropriate local funds to the 
school operating budget in an amount that meets certain "maintenance of effort" (MOE) targets. I 
In approving the FY -10 Montgomery County Public School System's (MCPS) operating budget, 
the Montgomery County Council appropriated $79.5 million for the purpose of paying the debt 
service on school construction bonds issued by-th~County. In-pri6r fiscal years, the Council had 
appropriated debt service payments for school construction bonds in the Cou..'1ty~soperating 
budget. The Council intended that the FY- LO debt service appropriation would be counted 
toward meeting the County's maintenance of effort target established under § 5-202 (d). 

In light of concerns regarding the debt service appropriation raised by the 
Montgomery County Superintendent of Schools, you have asked for a written opinion 
confirming our earlier advice that the FY-10 appropriation to pay debt service on school 
construction bonds must be counted toward meeting the MOE target established under State law. 

1 See Md. Educ. Code Ann., § 5-202 (d). Unless otherwise indicated, section references are to the Maryland 
Education Code Annotated. 

101 Monroe Street, Third Floor, Rockville, Maryland 20850 

240-777-6740· (fax) 240-777-6705 • plarc.hansen@montgomervcountymd.gov 
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Answer 

The County's FY -10 appropriation to the MCPS operating budget to pay debt 
service on school constnrction bonds- issued by the Countymust be counted toward meeting the 
MOE target established under § 5-202(d).2 The debt service appropriation meets the statutory 
criteria for fuc1usion in the MOE calculation, because debt service is an expense category 
P1"O'Fer~y incIuded in the MCPS operating budget, and paying debt service on school construction 
bonds is directly related to the core educational mission of the school system. 

Background 

The nationalecoHemicrecessien has led to a reduction in Montgomery County's 

estimated tax revenue: For P{-09 and FY -10, the loss of revenue has been significant, 

amounting to nearly $340 million--or 10% of the County's total annual tax revenues. 


Anticipating that this revenue shortfall would make it virtually impossible to meet 
the State's MOE funding target without crippling other vital government services, the County 
requested a waiver from the MOE target set under § 5-202(d). 3 

After the State Board of Education denied Montgomery County's requested 
waiver4

, the County searched for a fiscally responsible means to satisfy the MOE funding target. 
The Executive and Council looked at transferring to the school system's operating budget 
programs that directly supported 171CPS but which had traditionally been funded in the County's 
operating budget. These programs (and their cost in FY -10) included: (1) assigning 177 
crossing guards and 38p-olice officers to MCPS in order to provide for the safety of students, 
faculty and school facilities ($9.1 million); (2) assigning 318 school nurses and health 
technicians to MCPS ($19.8 million); and (3) transferring, in whole or in part, debt service on 
school construction bonds ($111.3 million).· 

The Council and the County Executive elected to transfer a portion of the debt 

service on school construction bonds issued by the County ($79.5 million) into the MCPS 

operating budget, subject to the condition that MCPS make the debt service payments on the 

County issued school construction bonds.5 

. 


Subsequently the Superintendent of Schools for Montgomery County wrote the 
State Superintendent ofSchools, asking "whether the Council's action with respect to these [debt 
service] funds meets maintenance of local effort requirements of Section 5-202 of the Education 
Article.,,6 In light of this request, the County concluded that it would be appropriate to request 

2 The funds appropriated to pay debt service must, by the same token, be included in detennining the target amount 

the County must meet to satisfy MOE requirements for the ensuing fiscal year-i.e. FY-l1. 

3 See Attachment I (letter to State Board of Education requesting a maintenance of effort waiver, dated March 31, 

2009, wlo attachments). 

4 See Attachment n (Opinion of the State Board of Education, dated May 15, 2009). 

5 See Attachment III (Council Resolution No. 16-971, Item 10). 

6 See Attachment IV (letter of Jerry D. Weast to Nancy S. Grasmick, dated June 4, 2009). 
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an opinion from the Office of the Attorney General regarding the use by Montgomery County of 
debt service paymep..:tsas a means ofmeeting~he-'Coumy's-MOE target for FY-IO. 

Analysis 

In order for a local school system7 to receive its shareS ofh~e State fuurrdation 
program, § 5-202 (d) provides that the County must: (1) appropriate to the IDcllibo.ard revenue 
equal to t..he county's "local share ofthe foundation program"~ and (2) appropriate to the school 
"operating budget" an amount "no less than the product of the county's full-time equivalent 
enrollment for the current fiscal year and the local appropriation on a per.-pupilbasis for the prior 
fiscal year.,,9 

7 The county school system receives the State share of the foundation program funds directly from the Comptroller. 
See § 5-212. 
8 The share referred to in this provision is the increase in State aid based on the amount of aid received from the 
frioryear. 76 Op. Att'yGen. 153 (March 6, 1991). 

Section 5-202(d) states: 
Distribution of State share of foundation program funds eligibility. 
(1) To be eligible to receive the State share of the foundation program: 

(i) the county governing body shall levy an annual tax sufficient to provide an amount of revenue 
for elementary and secondary public education purposes equal to the local share of the 
foundation program; and 

(ii) the county governing body shall appropriate local funds to t.l-te schootoperating budget in 
an amount no less than the product of the county's full-time equivalent enrollment for the 
current fiscal year and the local appropriation on a per-pupil basis for the prior fiscal year. 

(2) Except as provided in paragraph (3) of this subsection, forpurposes of this subsection, the local 
appropriation on a per-pupil basis for the prior fiscal year for a county is derived by dividing the 
county's highest local appropriation to its school operating budget for the prior fiscal year by the 
county"s full-time equivalent enrollment for the prior fiscal year. For example, the-calculation of the 
foundation aid for fiscal year 2003 shall be based on the highest local appropriation for the school 
operating budget for a county for fiscal year 2002. Program shifts betw:een a county operating budget 
and a county school operating bu3get may nof be used to artificially satisfy the requirements· of this 
paragraph. 

(3) For purposes of this subsection, for fiscal year 1997 and each subsequent fiscal year, the calculation 
of the county's highest local appropriation to its school operating budget for the prior fiscal year 
shall exclude: 

(i) a non-recurring cost that is supplemental to the regular school operating budget, if the 
exclusion qualifies under regulations adopted by the State Board; and 

(ii) a cost of a program that has been shifted from the county school operating budget to the 
county operating budget. 

(4) The county board must present satisfactory evidence to the county govermnent that any appropriation 
under paragraph (3)(i) of this subsection is used only for the purpose designated by the county 
govermnent in its request for approval. 

(5) Any appropriation that is not excluded under paragraph (3)(i) ofthis subsection as a qualifying, 
non-recurring cost shall be included in calculating the county's highest local appropriation to its school 
operating budget. 

(6) Qualifying, non-recurring costs, as defmed in regulations adopted by the State Board, shall include, but 
are not limited to, (i) computer laboratories; (ii) technology enhancement; (iii) new instructional 

. program start-up costs; and (iv) books other than classroom textbooks. 

*** 

S5 
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In 1991 the Attorney General issued an important opinion addressing the 
categerieg,oilocal expenditures that must be included in determining a county'B MOE target. 10 

This opinion was prompted by a series of questions posed by the County Executive ofHoward 
County. 

Howard COllP"t.y, fadng a=significnnt shortfall in revenue, proposedihat certain 
expenditures previously includedi..q·tbe Howar.d County School System's operating budget might 
properly be excluded for purposes of deterrn:ining the County's MOE target for the ensuing fiscai 
year. The Howard County Solicitor posited that certain categories of e;cpenditures, including, 
significantly, debt service, should be backed out ofthe calculation ofthe County's MOE target. 
The County Solicitor based her conclusion on an argument that these categories were excluded 
from the calculation of the "basic current expenses."ll 

The Attorney General rejected the County Solicitor's contention. The Attorney 
General noted that the General Assembly used the term "'school operating budget' as a referent 
for calculating the county's MOE amount."12 The Attorney General, citing the rules ef statutory 
construction,13 concluded that the General Assembly intended the term "school operating 
budget" to have its ordinary meaning. "Operating budget" is, the Attorney General noted, a 
"broadly inclusive term, as the General Assembly surely knew when it used the term.,,14 The 
Attorney General quite reasonably suggested the GeneraI Assembly understood the term 
"operating budget" to be congruent with its understanding of the types of expenditures included 
in the State's own operating budget-as opposed to the type of expenditure included in the 
State's capital budget. l5 

Significantly, in the context of this opiniQ.n, debt service is inCluded as part of the 
State operating budget. The State budget bill in 1984, the year that the General Assembly 
created tli.e MOE program, included debt service in the operating budget. 16 The practice of 
including debt service as part of the State operating budget continues to the present. 17 

Although the State system of financing public education underwent a major 

overhaul in 2002, the General Assembly left the provisions regulating MOE untouched except 


10 76 Op. Att'y Gen. Md. 153 (March 6, 1991). 
11 "Basic current expenses" was the forerunner of the foundation program. This issue is discussed in greater detail, 
infra, regarding § 5-201(e). 
12Id. at 158. 
13 The Attorney General quite appropriately notes that the point of statutory construction is to ascertain the 
legislative purpose or goal underpinning the language of a statute. Id. at 157. One can fairly assume that the goal of 
MOE is to encourage maximum local support of elementary and primary education-although conditioning the 
school system's receipt of an increase in State foundation aid on a county meeting MOE targets may have the 
perverse consequence of reducing a local school system's fInancial support and discouraging local government's 
willingness to provide additional, discretionary funding to its local school system. 
14 Id. at 158. 
l5Id. 

16 1984 Laws of Maryland, Ch. 81 (Senate Bi11250). C.f State capital budget bill (1984 Laws ofMaryland, Ch. 82 
(Senate Bill 251)). 
17 2009 Laws of Maryland, Ch. 484 (House Bill 100), p. 197. 
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for non-substantive, technical amendments. I8 In 2002, the Thornton Commission issued a final 
report. L9 Trre-report recommended -significant changes in fundin-gfor elementary and secondary 
public education, except with respect to the MOE program. The Thornton Commission stated in 
this regwG.: 

The Commission believes that the current maintenance of effort 
requirement has generally worked well to ensure a minimum level 
of funding for the public schools and recommends no change to 
the requirement. (Emphasis added.)2o 

The General Assembly responded to the Thornton Commission Report by 

enacting legislation during the 2002 session~21 This legislation, as previously noted, madeno 

substantive changes to the MOE program. Both the Thornton Commission and the General 

Assembly were presumably aware of the Attorney General's 1991 opinion's broad interpretation 

of the term "operating budget" so that, if a change were desired, changes to the MOE program 

would have occti...1Tedas part of this general overhaul of school financing. To paraphrase an 

observation the Attorney General made in the 1991 opinion, it would have been a simple matter 

for the General Assembly to amend § 5-202 (d) to limit the categories that comprise the schools' 

operatLTlg budget for purposes of meeting the MOE target. 


This legislative history gives special weight to the 1991 opinion?2 The 

inescapable implication afthe 1991 opinion and the General Assembly'S acquiescence to that 


. Opinion is that if Howard County could not back out of the calculation for determining its MOE 
target expenses such as debt service, then Montgomery' County could use debt service as a means 
to meet the MOE target. 

Is the appropriation ofdebt service an artificial shifting ofa program that would be prohibited 

by§ 5-202(d)(2)? . 


Section 5-202( d) (2) provides that "program shifts between a county operating 

budget-and a county school operating budget may not be used to artificially satisf:y ... [MOE] 

requirements." The p:r:ohibition expressed in § 5-202 (d) (2) is straightforward-a local 

government cannot meet its MOE target by artificially shifting a non-education program to the 

school system's operating budget. For example, a county could not shift funds to provide an 

adult recreation program to the school operating budget in order to meet MOE. 


18 For example, the reference to the "State share of basic current expenses" was changed to the current phrase, "State 

share of the foundation program." See 2002 Laws of Maryland, Cll. 288, § 5-202(d). 

19 The Thornton Commission is shorthand for the Commission on Education Finance, Equity, and Excellence. The 

Chair of the Commission was Dr. Alvin Thornton. 

20 Commission on Education, Finance, Equity, and Excellence (Final Report, January 2002), p. 73. 

21 2002 Laws of Maryland, Ch. 288. . . 

22 See Prince George's County v. Brown, 334 Md. 650, 660 (1994) ("that long-standing interpretation [of the 

Attorney General] is entitled to deference since the legislature, presumably aware of that construction of the statute, 

has not amended it in any substantive manner."). 


http:amendments.I8
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Shifting debt service expenditures on school construction bonds, unlike shifting 
the cost oJ adult recreatioJl programs, 1,~onl.d not violate the prohibition against an artificial 
program shift. Payment of debt service on school construction bonds is necessary to provide the 
facilities in which the school system carries out the-education of its students. Surely, pf0viding 
school buildings is on a par-with funding textbooks and paying teacner salaries. In fact, it is 
difficult to enY1sinn an expenditure more related to the ability oJthe scP~t,;).oLsystem to-carry" out 
its core responsibility of providingeiementary and secondary public education. thm1 making 
periodic payments necessary to provide school buildings--whether the periodic payments are in 
the form of lease payments or debt service payments. " 

Although not directly construing § 5-202 (d) (2), the Attorney General, in the 
1991 opinion, concluded that only one-time, non-recurring expenditures (e.g., start-up costs to 
equip a school library) or expenditures unrelated to the necessary costs of providing public " 
education (e.g. parochial school transportation) could be backed out of the school's operating 
budget for purposes of calculating Howard County's MOE target amount. The Attorney 
General's conclusion that non-recurring or unrelated expenditures may be backed out of the 
MOE calculation certainly implies that recurring, related expenditures included in the school 
system's operating budget-like debt service-must be included in h1.e MOE calculation. 

Hence, § 5-202(d)(2) presents no barrier to using debt service as an expenditure to 
meet the MOE target. 

Does § 5-201(e) preclude debt service being counted toward meeting a county's MOE target? 

Section 5-201 (e) explicitly provides that debt service may not be included..in 

calculating funding by the local government for purpose ofmeeting the county's obligation to 

provide the "local share of the foundation program" under § 5-202?3 


The MOE target required by § 5-202(d) is essentiallY the sum of two pots of 
money. The first pot is composed of the county's "local share of the foundation program." This 
flrst pot of funds establishes the minimum amount of funding a county must provide to fund the 
local school system?4 The second pot of funding is composed oIthe county's non-mandatory, 

23 Section 5-201(e) states 
(e) Funds considered levied by governing body. 

(1) For the purposes of calculating the local share of the foundation program under 
§ 5-202 of this subtitle and regardless of the source of funds, all funds that a 
county board or the Mayor and City Council of Baltimore City are authorized to 
expend for schools may be considered as levied by the County Council, Board of 
County Commissioners, or the Mayor and City Council ofBaltimore except for: 

(0 State appropriations; 
(ii) federal education aid payments; and 
(iii) the amount of the expenditure authorized for debt service and capital outlay. 

'" * '" 
24 See definition of "local share of foundation program" at § 5-202(a)(8) and § 5-103(a) ("The amount requested in 
the annual budget of each county board for current expenses for the next school year and tluit is to be raised by 
revenue from local sources may not be less than the minimum amount required to be levied under § 5-202 of this 
title."). . 
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supplemental appropriation of funds to the school operating budget to provide "improved and 
additional programs" asauthorizedby~ 5-103 (b). For FY-10, Montgomery County's 
mandatory local share of the foundation program is about $686 million; the County's additional 
funding ofthe school system authorized 1:>y § 5-103'"(D) is about $843 million, including $79.5 
million in -debt service. The sum of these two pots of money ($1.529 billion) establishes the 
COlmty's MOE target. 

The exclusion of debt service under § 5-201 (e) only applies to the mandatory pot of 
funding that the county is obligated to fill. The General Assembly certainly knew how to 
prohibit the use of-debt service in calculating a county's mandatory obligation to fund public 
education, and its failure to exclude debt service from the discretionary pot of funding, which is a 
sub set of the school system's operating budget, indicates, by clear implication, a legislative 
intent to permit the inclusion of debt service for purposes of calculating a county's MOE target. 
Moreover, allowing a county to include debt service as part of the local funds appropriated "to 
the school operating budget" under § 5-202 (d) advances the policy goal of setting the MOE 
target at an increasingly higher level. 

Conclusion 

The County's inclusion of debt service on school construction bonds in the school 
system's FY-10 operating budget must be counted toward meeting Montgomery County's MOE 
target, because debt service is an operating expense that is directly related to MCPS' core 
mission. The County's inclusion ofdebt service in calculating its MOE target is consistent with 
the 10ng-standinginterpretatiDn of § 5-202 adopted by the Attorney General in 1991. 

cc: 	 Phil Andrews, President, Montgomery County Council 
Timothy Firestine, Chief Administrative Officer 
Joseph-Beach, Director, Office-of Management & Budget 
Jennifer Barrett, Director, Department of Finance 
Melanie Wenger, Director, Office of Intergovernmental Relations 
Kathleen Boucher, Assistant Chief Administrative Officer 
Michael Faden, Sr. Legislative Attorney 
Robert McDonald, Chief, Opinions and Advice 

MPH:tjs 
MOE=m=i.leggett 



ROCICYILLE, MARYLAi"lD 

March 31, 2009 

Mr. James H. DeGraffenreidt, Jr. 
President 
Maryland State Board ofEducation 
200 West Baltimore Street 
Baltimore, Maryland 21201 

Dear Mr. DeGraffenreidt: 

Pursuant to Section 5-202( d)(7) ofMaryland Code, Education Article, Montgomery. 
County hereby requests a waiver from the State's Maintenance ofEffort (MOE) requirement as 
defined under Section 5-202(d)(I)-(6). The basis for this request is that the County's fiscal 
condition significantly impedes us from funding the MOE requirement v..ithout seriously 
impairing other County services, including public safety, services to the most vulnerable 
residents, post-secondary education, library and recreation services, and other vital locally 
funded public programs. 

As defined under the Education Article, the County's local funding obligation for K -12 
Public Education in FYI0 would be $1,529,554,447 in order to maintain per pupil spending 
constant at $11 ,249 (as defined under the Education Article). The County Exec-arive's 
Recommended FYlO Operating Budget includes local funding of $1,454,702,161, a difference of 
$74,852,285 from the amount required under the Education Article. However, given that the 
Maryland General Assembly is considering additional reductions in local aid that could 'be more 
than $50 million for Montgomery County and could severely impact local services, we are 
requesting a waiver in the amount of$94,852,285. In requesting this amount for the waiver, we 
are committed to not reducing any educational programs recommended by the Montgomery 
County Board ofEducationmits FYI0 Recommended Budget. 

We are also committed to appropriating local funding that, when combined with State 

education aid for Montgomery County Public Schools (MCPS), is no less than $1,929,265,335, 

and to appropriating exclusively for public school purposes all mandated State and Federal aid, 

including all grants that are received. 


This is the first time that Montgomery County has requested such a waiver. With the 

exception ofFY92, when Maryland permitted a State-wide waiver of the MOE requirement, 

Montgomery County has not only met the MOE requirement, but significantly exceeded it. In 

the last ten years Montgomery County has increased its local contribution to K-12 Education by 


-COUNTY liTf'( ~ 
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over $710 million to over$T.5-billion. This represents an 86.Epercent-increase in local ftmdi..'1g 
- an average annual increase of 6.4 percent - which has enabled us to reducec1ass size, raise test 
scores, and meet the needs of the growing number of students eligible fnr FARMS~and ESOL 
services. During the same period, student enrollment grew by only 7.8 percent. This represents 
a substantial and ongoing local cornm.itment-to-investing this County's taxpayer funds in 
educating our children. In addition, the County~s.FY09-14 Approved Capital Improvements 
Program (eIP) budget includes over $1.2 billion in locally supported funding for school 
construction, renovation, information technology, and other capital improvements ill support of 
K-12 public education. 

In addition to the County's local contribution to MCPS, the County Govemm:entalso funds 
over $37 million to operate several programs in support of the Public Schools' mission, 
including: 

• School Safety: providing 177 Crossing Guards with seven Police Officer positions in 
support, at a cost of $5.3 million; 

• School Safety: providing 31 Police Officers as Educational Facility Officers assigned to 25 
Public High Schools and two Middle Schools, at a cost of $3.8 million; 

• School Health: Providing 318 positions including nurses and health room technicians, at a 
cost of $19.8 million; 

• Wellness: Funding for various wellness programs, including School Suspension programs;. 
reading, tutoring and mentoring programs; Infant and Toddlers programs; and Pre
Kindergarten programs, at a cost of$3.5 rnr-nion; and 

• Linkages to Learning: providing early intervention services to students and families of 
. elementary and IPiddle school communities with the highest indicators ofpoverty to 
address non-academic issues that may interfere with a child's success at school, at-a cust of 
$4.9 million. 

In developing the County'sFY10 operating budget, Montgomery County was faced with 
closing a budget shortfall of nearly $600 million. The-v:luses of this-serious shortfall were the 
national economic recession and the continuing international crisis in credit markets-Since May 
2008, when the County Council approved the..FY09 operating budget, the County has revised its 
FY09 and FYI 0 revenue projections downward by over $340 million due to reductions in 
income, transfer, and recordation tax revenue, investment income, and State Highway User Aid. 
This revenue loss is nearly 10 percent of our total annual tax supported revenues. Attached is a 
copy of the County's latest review ofeconomic indicators. In addition, some pertinent facts 
provided below indicate how the recession has impacted Montgomery County residents and led 
to this sharp decrease in revenues: 

• Since December 2007, Montgomery County's unemployment rate has increased by 84 
percent to 4.6 percent in January 2009. This is the highest level ofunemployment in 
Montgomery County since 1990. 

• Resident employment has been stagnant since calendar year 2006, with no increase in 
resident employment, despite the entry of thousands of residents into the job market. 
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• Home sales have declined 17.8 percent in 2008,23.4 percent in 2007, and 20.5 percent in 
2006. 

• Average home sale prices have declined 11.9 percent in 2008. The most recent residential 
assessments plummeted 16.3 percent. 

• The value ofnew residential construction (~$400,000,000) in CY2008 was the lowest since 
1999. 

These economic factors have dramatically affected the County'srevenue collections-for 
income, transfer, and recordation taxes. Moreover, the Federal Reserve rate cuts have reduced 
projected FY10 investment income by nearly 60 percent. 

To close the budget deficit, produce a balanced budget, and fund essential services including 
K-12 Education, the County Executive and the County Council have made a number of 
significant budget reductions for FY09, and the County Executive has also recommended major 
reductions for FYlO, including the following: 

.. Total mid-year FY09 reductions of$48.8 million in Montgomery County Government, 
Montgomery College, the Maryland-National Capital Park and Planning Commission, and 
MCPS; 

• Total FYlO reductions of $130.4 million across the same four agencies; 
• The abolishment ofnearly 400 positions in Montgomery County Government, with nearly 

halfof these positions filled; 
• The elimination of all General Wage Adjustments for all employees across all agencies of 

local government; 
• The elimination ofthe planned $25 million increase in pre-funding of retiree health 

msurance; 
• A reduction of$50 million in current revenue funding to the capital budget; and 
• A reduction in the County's reserve ofnearly $40 million. 

If the County were required to fund the additional $94.8 million local contribution, it would 
mean even deeper reductions in locally funded services, at a time when local crime rates are 
rising and -the need for emergency assistance for individuals and families in crisis is steeply 
increasing. 

Montgomery County has benefited in several ways from funding received or expected to be 
received from the Federal Fiscal Stabilization Act and the American Recovery and Reinvestment 
Act of2009. In FYI0, MCPS will receive $6.1 million for Title I programs for disadvantaged 
children and $15.3 million for Individuals with Disabilities Education Act (IDEA) programs. 
The Title I funding will be used to add three schools to receive Title I funding and add eight new 
full-day Head Start classes, so that all Title I schools that have Head Start classes can offer full
day Head Start classes. The Title I funding will also allow recipient schools to restore teacher 
positions to reduce class size, support reading and mathematics intervention, and provide ESOL 
support. The IDEA funding will allow for the restoration of reductions originally proposed fOT 
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the FYIO budget, including 20.5 special edycatioll tei'\rhers,_five secondary intensive reading 
teachers, and tuition for students in non-public placement, special educational instructional 
materials. The IDEA fimdin.g will also allow the addition afhours based g+..affing_at 15 additional 
middle schools,technology to implement the Universal Design for Learning progr;am., and other 
program improvements. The additional funding from the Title I grants and IDEA grants, 
however, are targeted grants for specific purposes and does not represent general aid. While a 
portion of this funding will allow MCPS to restore certain positions and activities that may have 
othervvise been eliminated in the FYlO budget, this aid generally did not have a positive or 
negative impact on meeting the State MOE requirement. 

In addition, on February 20,2009, Governor O'Malley announced more that"1 $720 million of 
funding for Maryland public education resulting from the ...'\merican Recovery and Reinvestment 
Act. Under the Governor's plan, every school district in Maryland will be made whole and the 
Geographic Cost of Education Index (GCE!) will be funded at 100 percent for the first time. For 
Montgomery County this meant an increase of$21.6 million in funding. The Governor's 
proposal also included restoration of proposed reductions in supplemental grant and non-public 
placement funding to local school systems. For Montgomery County, this meant an increase of. 
$4.8 million in funding. The anticipated receipt of this funding in the FYI 0 budget allowed the 
County to limit the amount of this waiver request by approximately $26.4 million. 

While weare still exploring other formula funding and competitive grant opportunities under 
the ARRA, Montgomery County Government and other local public agencies expect to receive 
approximately $36 million in funding for a variety ofspecific purposes, including transportation 
projects, bus replacement, workforce training, energy projects, public safety equipment, housing, 
weatherization, emergency shelter grants, Community Development Block Grants, homelessness 
prevention, and Community Services Block Grants. Sirl.ce this funding is targeted for specific 
purposes and frequently carries standard Federal non-supplantation requirements, it cannot be 
used to supplementthe Courity's local contribution.or provide capacity for Montgomery Comity 
to increase its local contribution for K -12 schools. 

We are confident that granting this waiver request will not adverselyaffect the quality-of our 
local public schools. In fact, the County Executive's recommended budget for FYI 0 would fund 
nearly 99 percent of the Montgomery County Board of Education's request. The only 
recommended reductions are to additional funding increases requested for certain benefit funds, 
including additional pre-funding for retiree health insurance ($12.3 million), the employee health 
insurance benefit fund ($7.1 million), and the MCPS Employees' Retirement and Pension 
Systems Plan ($4.3 million). These reductions can be made without affecting the existing level 
ofbenefits for these employees. 

In addition, as you are aware, the State has recently revised downward its own revenue 
estimates for FY09 and FY I 0 by over $1 billion. This has very troubling implications for 
Montgomery County and other subdivisions across the State because of impending reductions in 
local aid formulas that may be necessary to produce a balanced budget for the State. Further 

http:contribution.or
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r~rluclions in local aid..will require Montgomery County to identify additional programmatic and 
service reductions to its own residents to maintain a balanced and sustainable budget. 

Montgomery County's ability to raise further revenue from additional local taxes has two 
major constraints. First, 'Section 305 of the Montgomery County Charter (see attached) requires 
the unanimous vote ofilie nine members of the County Council to increase real property ta.x 
revenue beyond the rate of inflation (less new construction and oilier IT'.IDor categories). We do 
not support such-an iucrease in ilie property tax rate, since it would impose an additional burden 
on families and businesses during this difficult economic time, and also given ilie fact that the 
County exceeded the limits imposed by Section 305 ofilie Charter in FY09 (an increase of 13 
percent} SecDnd, Montgomery County's income tax rate is currently at the State-allowed 
maxlnmm rate, 3.2 percent. 

In closing, we wantto stress that education, especially K-12 Education, is one of the most 
important priorities of Montgomery County. We are very proud of the accomplishments of our 
Public School system in reducing class size, significantly improving test scores, and preparing 
our children to be productive, well-educated, and responsible citizens. We are committed to 
investing ilie resources necessary to achieve these important results for our County and the State. 

Howe"ver, the severity and duration ofthe current economic recession and the consequent 
reduction in revenues leave us no responsible choice except to temporarily reduce the County's 
local cont:rib-ation. The Montgomery County Board of Education leadership, working 
collaboratively with the County Executive and County Council, is aware of this waiver 
application, and wilI recommend support for the waiver provided iliat the funds for educational 
programs recommended by the Montgomery County Board ofEducation are not reduced. We 
urge the State Board of Education to approve this request with all deliberate speed in view ofilie 
County's fast-approaching budget deadlines. Thank: you for your consideration. 

Sincerely, 

-f2:e~ 
Isiah Leggett Phil Andrews, President 
Montgomery County Executive Montgomery County Council 

ILIPA:jb 

c: 	 Aniliony South, Executive Director, Maryland State Board of Education 
Montgomery County Council 
Shirley Brandman, President, Montgomery County Board of Education 
Jerry D. Weast, Ed.D, Superintendent, Montgomery County Public Schools 
Richard S. Madaleno, Jr., Senator, District 18 
Brian J. Feldman, Delegate, District 15 
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Attach..rnents: 

.. Tax Supported Current Revenue FY09-FYI01 


o March Revenue Update FY08-1 0 Reflecting County Executive Recommended Budget 
'It Revenues: Excerpt from County Executive's RecommendedEYIO Operating Budget 

Section 305 of the Montgomery County Charter: Approval ofthe Budget; Tax Levies 
.. Comprehensive Annual Financial Reports (Audited) FYs 2D06-2008 

County Executive's Recommended FY10 Operating Budget 
" Approved Montgomery County Operating Budget FY2009 

Supplemental Information on County Fiscal Condition for FY09 and FYIO: 
- Presentation of Economic Indicators: Montgomery County Economic Indicators 

(Montgomery County Department of FLllanCe, prepared March 2009) 
- FY09 Operating Budget Issues, Memo from County Executive Isiah Leggett to Council 

President Michael J. Knapp. September 4, 2008 
- FY09 Savings Plan, Memo from County Executive Isiab Leggett to Council President 

Michael J. Knapp, November 13.2008 
- County Council Approval of FY09 Savings Plan" November 25, 2008 
- Fiscal Plan Up~ Memo from County Executive Isiah Leggett to Council President 

Michael J. Knapp. December 1,2008 
- FY09 £!,."'ld FYIO Required Budget Actions, Memo from County Executive Isiab Leggett 

to County Government Department Heads, December 17. 2008 

I Additional infonnation on Connty Revenue Streams can be found in the County Executive'S Recommended FYlO 
Operating Budget pages 5-1 to 5-22 and 72-1 to 72-20. 
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. Robert McDonald, Chief Counsel 

(''pinions, Advice & Legislation Division 
Office of the Attorney General 
200 St. Paul Place 

I 
'",,JBaltimore,!\till 21202 

Re: Maintenance ofEffort Debt Service 

1..<.)
Dear Bob: '.n -< 

You asked during our meeting on October 19th for additional information concerning the 
Montgomery County Public School System's (MCPS) FYI 0 operating budg~t req~e:st ,and the 
adjustments made to that request by the County. I have attached the FYlO MCPS operating 
budget resolution. That resolution shows that, excluding the appropriation for debt service, the 
County reduced the School System's approximate $2.1 billion budget request by about $31 
million - or about 1.4%. These reductions were not related to educational programs.1 

, 

I understand that you asked for this information because of a concern that the County 
might have encroached on the Board ofEducation' s authority to set education policy by shifting 
funds from a category, like special education, to debt service. See 81 Op. Atty. Gen. 26 
(11/15/96) (a county may establish a performance incentive program if it is voluntary and does 
not interfere with the discretion of the local board to set education policy); 85 Op. Atty. Gen. 167 
(5/26/00) (a county may place conditions on abudget item if the condition does not intrude on 
the board's authority to determine education policy). 

Montgomery County's appropriation ofdebt service in the MCPS FYI0 operating budget 
did not constitute an intrusion on the Board ofEducation's prerogative to set education policy. 

First, the County funded over 98% of the Board ofEducation's budget request before 
taking the debt service appropriation into account. By adding debt service to MCPS's budget 
request, the County did not affect a shift in the Board's education priorities as reflected in its 
budget request. MCPS Superintendent Weast, in a report to the Board of Education on the final 
school budget said, ''The approved budget includes full fundipg of educatiol1<ilPfQg;ra.tA 

1 See attached Resolution No. 16-97 L The two items comprising the $31 million reduction are circled on page 2 of 

the Resolution. 


101 Monroe Street, Third Floor, Rockville, Maryland 20850 
rnarc.hansen@montgomervcountymd.gov @

240-777-6700' (direct) 240-777-6740· (fax) 240-777-6705 
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expenditures, as requested by the Board ofEducation ...." 2 Moreover, the minor reductions 
that were made in MCPS' budget request were unrelated to educational programs: the $30 
million reduction from fixed charges was related to postponing funding of a trust for retiree 
health benefits and building reserves in certain employee retirement plans; the $1 million 
reduction from plant maintenance simply reflected a reduction in State aid for aging school 
facilities.3 None ofthese expenditure reductions related to education programs ... 

Secondly, debt service for school construction is directly related to implementLTlg 
decisions previously made by the Board of Education. All school sites and school facilities are 
initiated, constructed, and operated by the Board of Education,4 By funding the construction of 
these facilities and appropriating debt service to pay for those facilities, the County is simply 
enabling educational policy decisions made by the Board of Education. 

Artificially Shifting Programs Between Budgets Further Thoughts. 

Much ofour discussion on October 19th centered on whether the County's appropriation 
ofdebt service is prohibited by § 5-202(d)(2), which provides; "Program shifts between a county 
operating budget and a county school operating budget may not be used to artificially satisfj the 
requirem~ts of this paragraph." 

The County has argued that this provision in § 5-202 (d) (2) prohibits a county from 
shifting non-educational programs into the school budget to satisfy maintenance of effort, and 
that paying for the construction of school facilities through debt service payments is not an 
artificial program shift. The use of the term "program" as opposed to a more generic teIDl such 
as "appropriation", which appears elsewhere in the same paragraph, strongly suggests the 
correctness of the County's reading. 

Based on our meeting, three objections appear to have been identified to the County's 

interpretation of the artificial shifting prohibition in § 5-202 (d) (2). 


Symmetry 

Objection # 1 

The first objection appears to center on an interpretation that the artificial shifting 
prohibition provision prevents transferring an existing school-related expenditure, like "debt 
service", from the County's budget into the school operating budget for the purpose ofmeeting 
MOE requirements. The ascribed virtue of this interpretation is that it provides balance or 
symmetry to the MOE statutory scheme, because it balances out § 5-202 (d) (3) (ii), which 
permits deducting from the MOE amount the_~st Qfa_prQgram shifte~tfroIl! a school system. 
budget into a county budget. According to this objection the County's interpretation might 

2 See attached memorandum dated June 9, 2009, from Superintendent Weast to the Montgomery County Board of 
Education, p. l. 
31d.,p.2. 
4 See Md. Code Ann., Educ., § 4-114 and 4-115. 
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permit the County to transfer debt service to a school system in one year and in the ensuing year 
transfer it back into the County budget and thereby reduce its MOE funding level. This 
asymmetry could result, according to this objection, in a county being able to "game" the system 
by shifting the program back into the county budget and then reducing the funding levels for that 
program in the county's budget without incuqing the MOE penalty. 

County's Response 

The language of § 5~202(d)(2) necessarily implies that some shifting between COUtlty and 
school budgets must be permitted for PUt.""Poses of calculating MOE. Othenvise, the use of the 
term "artificial" would be meaningless.5 So what constitutes a permitted shift? The symmetry 
argument advanced in Objection # 1 appears to prohibit any and all cost shifting for purpesesof 
satisfying MOE and so essentially renders the term "a.."'1ificial" meaningless. On the other hand, 
the County's reading of § 5...202 (d) (2) would permit the shifting of the costs of educational
related programs, but would prohibit the shifting of a non-educational related program to the 
school system's budget as artificial. 

Moreover, the County's reading of § 5-202(d)(2) recognizes the generallallguage used to 
prohibit t.~e artificial shifting ofprogra.TD.S between county a..'id school system-e,udgets. The 
language of § 5-202 (d) (2) prohibits artificial shifting from a county budget into a school system 
budget and from a school system budget into a county budget. The language of 5-202( d) (2) is 
broader than the language of 5-202( d) (3) (ii), which only addresses shifts ofprograms from the 
school system budget into a county budget. The County believes that the General Assembly, 
quite reasonably, would presume that an item in the school system budget would be an 
educationally related expenditure. Moving the expenditure from the school system budget to the 
county budget would not reduce the expenditure support for educational programming in the 
county. 

The general prohibition of shifting program costs artificially to satisfy MOE would 

prohibit a county from then reducing its support ofa program that has been shifted from the 

school budget into the county's budget. Therefore, once an expenditure makes its way into the 

school budget, § 5-202 (d) (2) requires that the expenditure becomes part of the MOE calculation 

and the expenditure cannot be reduced for MOE purposes through program shifting (in either 

direction) between a county and a school system budget. 


A Different Symmetry Objection 

Obj ection # 2 

. A second symmetry objection apparently-centers on the argument that if you don't have··, -, . 
to count a school-related expenditure ill the County's budget as part of the calculation ofMOE, it 
would be "artificial" to permit those expenditures to be used to meet MOE funding levels by 
shifting the expenditure to the school operating budget. 

5 Stanford v. Maryland Police Training and Correctional Commission, 346 Md. 374 (1997) (That which necessarily 

is implied in a statute is as much a part of the statute as that which is expressed.) 
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County's Response 

This objection has the same flaws as the first objection, and the County's response is 
essentially the same: 1) this second symmetry argument also appears to forestall any and all 
program shifts contrary to the clear implication of the language used in § 5-202 (d) (2); 2) this 
symmetry argument also fails to appreciate how the general language of § 5-202 (d) (2) would 
prevent a county from using program shifting as a means of reducing financial support for a 
school system once the expenditure has been included in the school's budget-in short this 
symmetry objection, like the first objection attempts to address a flaw in the County's reading of 
§ 5-202 (d) that does not exist. 

Supplanting 

Objection # 3 

The final objection is based on an argument that the purpose of the artificial shifting 
prohibition in § 5-202(d)(2) is to prevent a county from supplanting an increase in State or 
federal aid JOLCQunty funding. This objectionappears to also assume (incorrectly) thatthe__.____~ 

County's interpretation would permit supplanting state or federal funds for County funds. 

COUIlty'S Response 

As already explained, under the County's reading of the MOE provisions of § 5-202 (d), 
once the cost of a program has been shifted into the school system's budget, the shifted 
expenditure counts as part of the prior year's appropriation for the purpose of setting the MOE 
target for the ensuing years. In short, once the funding level is placed in the school budget, it 
cannot be reduced for MOE purposes even if the program were shifted back into the County's 
budget in a subsequent budget year. Thus, a county could not use Montgomery County's 
interpretation of § 5-202 (d) to supplant state or federal funds for county funds. 

We stand ready to ceilltinue to discuss these matters with you further if you believe you 

would find it helpful to do so. 


Leon Rodriguez 
County Attorn~y 

/YldJA <- ~~ 
Marc P. Hansen 
Deputy County Attorney 
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cc: Isiah Leggett, County Executive 
j Phil Andrews, President, County Council 

Timothy L. Firestine, Chief Administrative Officer 
Joseph Beach, Director, Office ofManagement and Budget 
Steve Farber, Director, Council Staff 
Michael Faden, Sr. Legislative Counsel 
Melanie Wenger, Director, Office of Intergovernmental Relations 
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Resolution No.: 16-971 
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Introduced: May 21, 209_9_ 
Adopted: May 21, 2009 

COUNTY COUNCIL 

FOR MONTGOMERY COUNTY, MARYLAND 


By: County Council 

•• U SUBJECT: Approval of and Appropriation for the FY 10 Operating Budget of the 
Montgomery County Public School System 

Background 

1. 	 As required by the Education Article, Sections5~ lOraIld 5-1 02, of the Maryland Code, the 
Board ofEducation sent to the County Executive and the County Council the FYIO 
Operating Budget for the Montgomery County Public School (lv1CPS) system as shown 
below. 

2. 	 The Executive sent to the Council his recommendations regarding this budget. 

3. 	 As required by Section 304 of the County Charter, the Council held public hearings on the 
Operating Budget and the Executive's recommendations on April 13, 14, 15, and 16,2009. 

4. 	 The appropriation in this resolution is based on the following projected re¥enues for FYIO: 

State: $440,089,248 

Federal: $115,609,261· 

Other: $ 14,980,651 

Enterprise: $ 56,143,393 


5. 	 This appropriation requires a local contribution of$I,529,554,447 to Montgomery County 
Public Schools. 

6. 	 This resolution reappropriates $20,000,000 of projected FY09 MCPS Current Fund balance. 
This resolution also appropriates State funds received in FY09 totaling $24,200,000. 
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7. 	 Federal grant revenue totaling $27,845,773 to be received in FYlO through the State from the 
State Fiscal Stabilization Fund of the American Recovery and Reinvestment Act is 
unrestricted in use but is considered as restricted revenue in this appropriation as required by 
the United States Department of Education for the purpose of financial reporting, 

8. 	 The Superintendent submitted to the Council proposed reductions by State category to meet 
the approved expenditure level as reflected in this appropriation. 

Action 

The County Council for Montgomery County, Maryland approves the following 
resolution: 

1. 	 The Council approves the FYl 0 Operating Budget for the Montgomery County Public 

School system and appropriates the funds as shown below. 
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Resolution No. 

FY 2010 OPERATING BUDGET FOR MONTGOMERY COUNTY PUBLIC SCHOOLS 

The Council approves and appropriates the' foUowing amounts. 

BOE Council Council' 
1. Current Fund Request (Reduction)! Approved 

Category March, 2009 Addition Budget 
1 Administration 41,809,677 64,426 41,874,103 
2 Mid-level Administration . 135,542,318 329,102 135,871,420 
3 Instructional Salaries 856,035,209 (258,495) 855,776,714 
4· Textbooks and Instructional Suppiies 31,905,545 (1,783) 31,903,762 
5 Other Instructional Costs 15,070,581 23,120 15,093,701 
6 Special Education 280,339,274 280,339,274 
7 Student Personnel Services 1l,153,748 21 ;630 11,175,378 
8 Health Services 41,002 
9 Student Transportation 92,765,998 92,765,998 

10 0 eration of Plant and E ui ment 118589,104 118,589,104 
1 I Maintenance of Plant 34,961,236 33,938,236 
12 Fixed Chatges 477,537658 447,319,098 
14 Community -Sefvitts 20~495 
Non-Categorized Expenditures 

Debt Service 79,537,322 79,537,322 
Subtotal, including specific grants 2,095,959,845 48,473,762 2,144,433,607 

Less s cific nts 96,719,382 27,635,962 124,355,344 
Subtotal, spending affordability 1,999,240,463 20,837,800 2,020 078 63 

~-~;";';""~--,"---I 

II. Enterprise Funds 
31 Instructional Television Fund 1,581,608 (98) 1,581 ,51 0 
5 I Real Estate Fund 2,651,095 2,651,095 
61 Food Services Fund 47,821.972 47,821,972 
7 I Field Trip Fund 2,314,716 2,314,716 
81 Entrepreneurial Activities Fund 1,774,100 1,774,100 

Subtotal, Enterprise Funds 56,143,491 (98) 56,143,393 

Tota) Budget for MCPS 2,152,103,336 48,473,664 .... ............................... oo;....J1
1__2JOO,s77.J.,;.,O...... 



Page 4 	 Resolution No.: 16-971 

2. 	 This resolution appropriates $8,991,083 for the account titled «Provision for Future 
Supported Projects", which provides funds for specific programs designated in a grant, 
contribution, reimbursement, or other non-county funding source received in FYI O. When 
MCPS receives funds for a program from one ofthese sources, MCPS may transfer funds 
from this appropriation to the program. The following conditions are established on the use 
of this transfer authority: 

a) 	 The program must not require any present or future County funds. 

b} Subject to the balance in L~e account, any amount can be transferred in FYI0 for any 
progra.iu which meets at lea:.-t one of the following fOur conditions: (1) the amount is 
$200,000 or less; (2) the program was funded in FY 2009; (3) the program was included 
in the FYIO budget; (4) the program was funded by the Council in a supplemental or 
special appropriation in FYI 0. Any program that does net meet one of these four 
conditions must be funded by a supplemental or special appropriation. 

c) 	 MCPS must notify t.~e Executive and the Council within 30 days after each transfer. 

3. 	 Any appropriation authorized in this resolution for any expenditure funded by non-County 

funds is contingent On the receipt of the non-County funds. 


4. 	 This resolution reappropriates or appropriates revenue received from :n~n-County sources for 
programs funded in whole or in part from those non-County funds: 

a) 	 together with matching County funds, if any; and 

b) 	 to the extent that the program period approved by the non-County source encompasses 
more than one fiscal year, in order to complete the grant program under the terms of 
receipt of the non-County revenues. 

5. This resolution reappropriates the fund balance of the Warehouse account. 

6. 	 The Council continues the procedure for transfers adopted in Resolution 12-889. Tbis 

procedure applies only to the non-County portion of grant programs, and therefore only 

applies to those grant programs for wbich MCPS keeps separate accounts for County and 

non-County funds. 


a) 	 The Council will not take action on these transfers, so the transfers will be automatically 
approved after 30 days, as provided by State law. 

b) 	 MCPS staffmust report each transfer to the Executive and the Council within 30 days 
after the transfer. 

http:progra.iu
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-.--..---~ ---7~Thefollowing pfovisionapplies·when MCPSreceivesIl10re non-County funds than were 
budgeted for a project that also receives some County funds: 

a) 	 Council approval is not required to substitute non-County funds for County funds. In this 
case, there is no change in the appropriation. . 

b) 	 Counci1 approval is required to increase the appropriation. The Council may decide to .. 
substitute non-County funds for the County funds instead of increasing the appropriation. 

8. 	 This resolution reappropriates encumbered appropriations, permitting them to be spent in 
FYlO. Unencumbered appropriations lapse at the end ofFY10 except as reappropriated 
elsewhere in this resolution. ' 

9. 	 This resolution appropriate£ $12,000,000 for pre-funding retiree health insurance consistent 
with Resolution No. 16-555, which the Council adopted on May 14,2008. These funds must 
not be placed in trust before June 30, 2010. Before June 30, 2010, these funds may be 
transferred, with Council approval. to address any unanticipated revenue shortfall. 

10. This resolution appropriates $79,537,322 for the payment of debt service due in FYIO for the 
construction of Montgomery County Public Schools facilities. 

a) 	 Montgomery~County Public Schools must make paynlentfor the debt service through the 
Montgomery County Government as provided in subparagraph 1 O(c). These funds must 
not be spent for any other purpose. 

b) 	 The inclusion of this amount for debt service will be part of the County's Local 
Appropriation and part of the calculation of the FYl1 Local Appropriation required to 
comply with the State maintenance of effort requirement. 

c) 	 Reimbursement must occur no less than five days before each applicab1e debt service 
payme:nt. 

This is a correct copy of Council action. 

~~~.~ 
Linda M. Lauer, Clerk of the Council 
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Office of the Superintendent of Schools 
MONTGOMERY COUNTY PUBLIC SCHOOLS 


Rockville, Maryland 


June 9,2009 

MEMORANDUM 

To: Members of the Board ofEducation 

From: Jerry D. Weast, Superintendent of Schoo is 

Subject: Final Adoption of the FY 2010 Operating Budget 

Executive Summary 

On May 21, 2009, the County CQE~cit_approved the Montgomery ~c;ounty Public Schools 
(MCPS) Operating Budget appropriation for FY 2010. The Council approved a total of 
$2,200,577,000. This is an increase of $133,118,203 (6.4 percent) over the current FY 2009 
Operating Budget of $2,067,458,797. The total tax-supported budget (excluding grants and 
enterprise funds) for FY 2010 is $2,020,078,263, an increase of $82,346,189 (4.3 percent) over 
the current FY 2009 Operating Budget of $1,937,732,074. Attached is a copy of the resolution 
that summarizes the Council's actions. As required by state law, the County Council approved 
the appropriation by state categories. 

The County Council's resolution approved a total of $48,473,664 greater than the Board of 
Education's Request of $2,152,103,336. The approved amount includes $79,537,322 as a 
payment of county debt service for public school facilities to ensure a total operating budget 
amount equal to the state Maintenance of Effort (MOE) requirement. Excluding the debt service 
reimbursement, the County Council reduced the Board of Education's Request by $31,063,658 
(1.4 percent). The approved budget includes full funding of educational program expenditures, 
as requested by the Board of Education and recommended by the county executive. It also 
includes appropriation of federal grants totaling $49,289,273 received through the American 
Recovery and Reinvestment Act CARRA). Total grant revenue of $124,355,344 includes an 
increase of $27,635,962 over the Board of Education's March 1, 2009, budget request. The 
Council resolution also includes a requirement that $79.5 million of the appropriation will be 
considered as a non-categorized expenditure reserved as payment of county debt service for 
public school facilities. This amount will be included in the base of local contribution required 
for MOE in FY 2011. Attachments A through D outline the final County Council budget 
actions. 
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Background 

On February 23, 2009, the Board of Education adopted its FY 2010 Operating Budget totaling 
$2,152,103,336. The County Council increased the Board of Bducation'& requested budget by 
$48,473,664 (2.1 percent) to $2,220,577,000. Attachments A, B, and D summarize the final 
actions of the Council by state category. Attachment C shows the changes in the operating 
budget from FY 2009 to FY 2010. 

On March 16,2009, the county executive recommended to the County Council a total budget of 
$2,128,410,168 for MCPS, including grants and enterprise funds, $23.7 million less than the· 
Board of Education's request. The county executive's recommendation of $1,454,702,161 in 
local funding was a decrease of $58,852,986 (3.9 percent) from the original FY 2009 local 
funding of$I,513,555,147. As approved by the County Council, the FY 2010 Operating Budget 
includes a local contribution of $1,529,554,447, an increase of $15,999,300 (1.1 percent) over 
the original FY 2009 local contribution. In addition, the approved appropriation includes an 
estimated FY 2009 ending fund balance of $20,000,000 and $24,200,000 approved by the 

. General Assembly and expected to be received in additional FY 2009 state aid to correct an error 
in the original amount of estimated Foundation state aid. 

On May 21, 2009, the Council increased the Board's request by a total of $48,473,664. This 
total included $79,537,322 in non-categorized expenditures required for payment of debt service 
for construction of Montgomery County Public Schools facilities. This amount will be included 
in the base of local contribution required for MOE in FY 2011. Excluding the debt service 
payment, the Council reduced the Board's request by $31,063,658 (1.4 percent). The Council 
action includes a reduction of $18,541,125 in contributions to the Retiree Health Benefit Trust 
Fund. The Board's Operating Budget Request included $30.5 million in contributions to the 
Retiree Health Benefit Trust Fund, but the Council reduced this amount to $12.0 million. The 
Council budget resolution requires that these funds be held available in case of subsequent 
revenue shortfalls. The Council also reduced $7.1 million requested by the Board for the 
Employee Benefit Plan (EBP) Fund, $4.3 million requested for the Retirement Fund, and $1.0 
million for the Aging Schools grant for school repair projects that was removed by the General 
Assembly from the state operating budget and transferred to the capital budget. The Council 
approved all expenditures for the educational programs requested by the Board. Other 
categorical changes reflect technical shifts that did not change the total amount of the budget as 
requested by the Board. These Council changes are described in Attachment A. 
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To make the reductions as directed by the County Council in the required state categories of 
expenditure, I am recommending the following reductions in the Board of Education's request: 

Reduction Amount 

Contribution to Retiree Health Benefit Trust Fund $18,621,125 
Contribution to Employee Benefits Plan Fund 7,100,000 
Contribution to Retirement Fund 4,319,435 
Aging Schools Grant Program 1,023,000 
Instructional Television Fund 98 
Other Technical Changes 

. Total $31.063,658 

The total number of positions in the FY 2010 Operating Budget will be 180.5 positions greater 
than the number of positions in the current FY 2009 budget. Of the net increase of positions, 
ARRA for Title I and the Individuals with Disabilities Education Act (IDEA) account for an 

.__'!!Jcrease of 197.7 positions. All other changes result in a net decrease of 17.2 positions. The 
nu~b-er of positions added to refl~ct enrollment growth of2,737 students (258~6Twas offset by a 
decrease of 275.8 positions through reductions recommended by th.e superintendent of schools 
and approved by the Board of Education. 

The County Council also projected that MCPS would identify revenue and expenditure savings 
of $20,eOO,000 in FY 2009 that permit the use of ending FY 2009 fund balance as a resource for 
the FY 2010 Operating Budget. The ending fund balance for FY 2009 will include at least $18.8 
million in FY 2009 expenditure savings resulting from the imposition of a comprehensive hiring 
freeze and other expenditure restrictions. There also is additional FY 2009 revenue of $1.2 
minion. The additional resources available because of these savings avoided the need for 
additional FY 2010 expenditure reductions. Based on action of the General Assembly, it is 
expected that MCPS will receive $24.2 million from MSDE to correct an error in the amount of 
Foundation aid for FY 2009. This revenue, anticipated to be received in FY 2009, will add to 
fund balance available for FY 2010. 

The County Council is authorized by the State Education Article (Section 5-101) to approve the 
MCPS Operating Budget by category of expenditure as defined in the law. The Board of 
Education may reallocate the resources within each of the categories, but the Board cannot 
transfer any aliocation between categories without approval by the County Council. 
Attachment B provides a table of the approved budget by state category and shows the Council's 
reductions from the Board's request. Attachment C shows the changes in the operating budget 
from FY 2009 to FY 2010. 

Federal Aid 

MCPS has not received preliminary estimates of federal aid for FY 2010 from the Maryland State 
Department of Education (MSDE). Estimates to be used for the submission of the annual update of 
the Bridge to Excellence in Public Schools Master Plan are expected to be released in July 2009. 
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Based on the Board of Education's Budget Request, the approved budget includes $21,443,500 
of federal grant revenue under ARRA, approved on February 17, 2009, including $6.1 million 
for Title I and $15.3 million fOl" IDEA. This amount was based on preliminary estimates issued 
for these programs by the United States Congress. Although official estimates have yet to be 
issued by MSDE, it appears that the fInal amount of ARRA aid for FY 2010 through IDEA will 
be approximately $17 million. The approved budget includes a total of$16,156,689 from ARRA 
for IDEA programs. MSDE has informed MCPS that federal aid under ARRA also will include 
$27,845,773 from the State Fiscal Stabilization Fund (SFSF) based on state aid formulas, but 
'classifIed as restricted funds. As additional ARRA revenue is received, approval to receive and 
expend the grants will be requested. 

Changes in federal funding are reflected in expenditures budgeted in the identified grant programs. 
The County Council actions assume the revenue estimates and changes described above. 

State Aid 

Adoption of the FY 2010 state budget by the General Assembly included maintenance of most 
_ current state aid formul~jn part t1!rough the use of federal stimulus funds as discussed above. 

The legislature reduced the formula for reimbursement of locafdlstrlct expenditures for mitior! 
for special education students in private placement from 80 percent of the costs thatexceed 300 
percent of average general education cost per student to 70 percent. This is anticipated to reduce 
MCPS reimbursement revenue by $1.6 million. The substitution Of federal stimulus grant 
revenue for tax-supported state aid of $27.8 million includes reductions in the Geographic Cost 
of Education Index of $21. 7 million, transportation by $2.2 million, compensatory edu~ation by 
$2.5 million, and limited English profIcient funds by $1.4 million. This substimtion of grant for 
tax-supported revenue will not affect expenditures for any programs because the federal 
legislation permits use of the funds for general educational purposes. 

Revised FY 2010 state aid estimates issued by MSDE based on existing formulas include a 
reduction of $925,407 in special education formula aid offset by an increase of $113,637 in 
Foundation aid. The special education reduction is offset by the increase in federal aid through 
the IDEA grant as described above. 

Maintenance of Effort 

On March 30, 2009, Montgomery County applied for a waiver of $94 million in the FY 2010 
requirement for Maintenance of Effort (MOE). The Board of Education adopted a resolution on 
April 14, 2009, to support the county's application for a waiver provided that the county agreed 
to fund the MCPS operating budget at the level recommended by the county executive, that there 
be no .effort to supplant federal ARRA revenue for MCPS, and that the waiver be considered 
only as a one-year exception, not to be requ;;-sted again in future -yea~s:'At the hearing held by 
the Maryland State Board of Education on April 27, 2009, the county executive and the president 
of the County Council assured the state board that they accepted these conditions as the basis for 
their waiver request, by that time reduced to $79.5 million. On May 15, 2009, the state board 
rejected the Montgomery County application, as well as those submitted by other Maryland 
counties. 
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In response to this decision, the county executive recommended compliance wiLl} the state board 
order and a one-year payment of $79.5 million by MCPS for county debt service incurred for the 
construction of MCPS facilities. In its budget adoption action on May 21, 2009, the County 
Council accepted the county executive's suggestion, but did not accept it as a 0I!e-y~ar 
limitation, in violation of its commitment to the state board. It is essential that the debt service 
payment be limited to FY 2010 alone, because to meet basic educational needs it will be 
necessary for the Board of Education to request an FY 2011 operating budget at least at the 
maintenance of effort level, including the $79.5 million. 

Summary of Recommendations 

Attachment D is Schedule A that details the changes to the FY 2010 Operating Budget within the 
categories. The County Council's reduction or addition is shown in the left-hand column. Any 
changes made by the Board of Education will be reflected in the final Schedule A that will be 
distributed to principals, directors, and other program managers after the Board takes final 
action. 

I want to thank the Board of Education, the county executive, and the County Council and their 
staff for their cooperation and the colhlbora:i:ive" approach during a long, difficult budget year. 
Fiscal constraints posed a significant challenge to the Board of Education. Its continued focus on 
core academic priorities guided the budget development process and clarified fiscal issues for the 
school community, the public, and elected officials. The development of the budget benefited 
from unprecedented public involvement. Hundreds of parents, employees, and representatives of 
community organizations participated in Board of Education's community forums held in 
September and October 2008. Many additional comments were received in writing or online 
from parents and other interested citizens for presentation to the Board of Education. 
Stakeholders provided valuable input that helped to shape the budget. The employee 
associations and leadership of the Montgomery County Council of Parent Teacher Associations 
participated fully in the development of the operating budget, and their valuable contributions 
will benefit the school system as a whole. The Board of Education conducted a thorough review 
of the details of the recommended budget. 

This is a multiyear budget that positions MCPS to respond to continuing fiscal challenges while 

sustaining the long-term commitment to improve student achievement that has marked the last 

nine years. I am confident that despite continuing economic difficulties, our community will 

continue to provide sufficient resources to maintain and strengthen its commitment to achieving 

the Board of Education's academic priorities. Fiscal challenges will continue in future years, but 

the focus on strategic goals of student achievement will continue to guide the direction of the 

operating budget. Our parents, students, and community will hold MCPS accountable for 

making the best possible use of the resources provided to achieve the goals of the MCPS 

strategic plan. 
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Recommended Resolution 

WHEREAS, The Board of Education adopted the FY 2010 Operating Budget of$2,152,103,336 
on February 23, 2009; and 

WHEREAS, The county executive recommended $2,128,410,16B for MCPS, $23.7 million less 
than the Board of Education's Budget Request on March 16,2009; and 

WHhREAS, The County- Council approved a total of $2,200,577,000 (including grants and 
enterprise funds), an increase of $48,473,664 over the Board of Educa!ion's request on May 21, 
2009; and 

WHEREAS, The County Council appropriated a total of $2,020,078,263 (excluding grants and 
enterprise funds), an increase of $48,473,762 over the Board of Education's request; and 

WHEREAS, The County Council does not have the legal authority to direct the Board of 
Education not to deposit $12,000,000 of the appropriation for pre-funding retiree health 
insurance in the Retiree Health Benefit Trust Fund before June 30, 2010, to address any 
l1Ilanticipated revenue short:fuit;<md-~--~~-

WHEREAS, The County Council directed the Board of Education to pay $79,537,322 of the 
appropriation for debt service for the construction of Montgomery County Public Schools 
facilities; and 

WHEREAS, To meet essential educational needs, the FY 2011 Operating Budget must reflect 
the maintenance of effort amount required for FY 2010, without use of debt service payment or 
any other payment for county services as a way of reaching maintenance of effort; and 

WHEREAS, The Maryland State Department of Education requires each local school system to 
submit an annual special education staffing plan; and 

WHEREAS, The Special Education Staffing Committee, composed of parents, teachers, 
principals, special education staff, and special education advocates, held meetings in June of 
2008 and recommendations were submitted to the Office of Special Education and Student 
Services; and 

WHEREAS, The FY 2010 Recommended Operating Budget includes all of the staffing plan 
elements required by the Maryland State Department of Education; and 

WHEREAS, The County Council made net additions to the Board of Education's FY 2010 
'"--Operating Budget Request of-March~l, 2009;~-of'$48,473,664;from '-the---varitms- budget 

categories, as shown on the following schedule, consisting of an increase of $20,837,800, 
excluding grants and enterprise funds; an increase of $27,635,962 in grants; and a reduction of 
$98 in special revenue funds, in appropriating $2,200,577,000 for the Board of Education's 
FY 2010 Operating Budget: 



MONTGOMERY COUNTY PUBLIC SCHOOLS 
www.montgomeryschoolsmd.org MARYLAND 

November 23, 2009 

The Honorable Isiah Leggett 
Montgomery County Executive 
Executive Office Building 
101 Monroe Street 
Rockville, Maryland 20850 

Dear Mr. Leggett: 

Maryland state law, Education Article Section 5-202 (b), requires each local district 
superintendent of schools to certify annually the amount of local appropriation provided to the 
county board of education from county sources. For FY 2010, the Maryland State Department of 
Education has distributed the appropriate forms to the superintendents of schools for submission 
no later than January 15,2010. 

As a result of the opinion of Atto~ey General Douglas F. Gansler, issued on November 4,2009 
(94 OAG 177), I cannot certify that Montgomery County has met the maintenance of effort 
requirement for FY 2010. In response to a request from State Superintendent of Schools Nancy 
S. Grasmick and you, the attorney general ruled that a shift from the county budget to the Board 
of Education budget of $79,537,322 for debt service on school construction bonds could not be 
used as part of the required county contribution for the purpose of meeting maintenance of effort 
in FY 2010. This is noted on the enclosed forms sent to the state superintendent of schools. 

The members of the Board and I look forward to working with you and your staff and with 
members of the County Council to address the issue of maintenance of effort facing Montgomery 
County. 

Respectfully, 

~~~//'~. 
----r::=-~-y-

err . Weast, Ed. D. 
Superintendent of Schools 

JDW:sz 

Enclosure 

Copy to: 
.--~. 

Members of the Board of Education 

Council President Andrews 

Members of the County Council 


Office of the Superintendent of Schools 

850 Hungerford Drive, Room 122 • Rockville, Maryland 20850 • 301-279-3381 

http:www.montgomeryschoolsmd.org


MONTGOMERY COUNTY PUBLIC SCHOOLS 
www.montgomeryschoolsmd.org MARYLAND 

November 23, 2009 
Mr. Stephen A. Brooks 
Assistant State Superintendent 
Division of Business Services 
Maryland State Department of Education 
200 West Baltimore Street 
Baltimore, Maryland 21201 

Dear Mr. Brooks: 

Enclosed, please ~fina the FY 2010 maintenance of effort certification statement for the 
Montgomery County Public Schools (MCPS). As indicated on the form, there was no 
supplemental appropriation for the FY 2010 MCPS budget. 

If there are any questions about this statement, please contact Dr. Marshall Spatz, director, 
Department of Management, Budget, and Planning at 301-279-3547. 

Respectfully, 

~~weast, Ed.D. 
Superintendent of Schools 

JDW:sz 

Enclosures (2) 

Copy to: 
Mr. Bowers 
Dr. Spatz 

Office of the Superintendent of Schools 

850 Hungerford Drive, Room 122 • Rockville, Maryland 20850.301-279-3381 

http:www.montgomeryschoolsmd.org
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CERTIFICATION STATEMENT 

STATE SHARE OF THE FOUNDATION PROGRAM 


FOR FISCAL YEAR 2010 


Education Article Section 5-202 (b) through (d) requires that to be eligible to receive State Share of the 
Foundation Program the following must be met: 

A. 	 Minimum Share ( local wealth x local contribution rate) 
from Foundation Program Calculation for Fiscal Year 2010 $ 686,579,502 

B The product of Enrollment for the current fiscal year and the 
local appropriation on a per pupil basis for the prior fiscal year 


Fiscal Year 2009 Highest Local Appropriation * to the School 

Operating Budget 1,513,555,147 


Divided by 


FTE Enrollment as of 9-30-2007 for Fiscal Year 2009 134,546.75 


Fiscal Year 2009 Appropriation Per Student 11,249.29 


Multiplied by 

FTE Enrollment as of 9-30-2008 for Fiscal Year 2010 135,970.00 

Equals 

Maintenance of Effort Level 1,529,565,696 

In accordance with the above requirements of the Acts of the General Assembly, 

I hereby certify that the above information is correct and that $ J .450, Q17 , ] 25 

is the Net Local Appropriation* that will be provided to the Montgomery 

County Board of Education from County sources beginning July 1, 2009 


This Ce I Ication' to be submitted to the Maryland State Department of Education no later than 
January 15, 2010 

* 	 See other side for instructions to meet thiste~uirement (amounts shown from line G) 

1 


http:135,970.00
http:11,249.29
http:134,546.75


ADJUSTMENTS TO LOCAL APPROPRIATION 

Montgomery 


FY 2009 	 FY 2010 

A. 	 Operating Budget Appropriation $ 1,513,555,147 $ 1,529,554,447 
Plus: 

B. 	 Supplemental Appropriations* 0 0 

C. Total Appropriation (A + B ) 	 $ 1,513,555,147 $ 1,529,554,447 

Less: 
D. 	 Approved ** Nonrecurring Costs 

1 Qualifying Exclusion 0 
2 Nonrecurring Supplemental appropriation 0 0 
3 0 0 
4 0 0 

Total Supplemental &Nonrecurring Costs $ 	 $ 

E. 	 Program Shifts Between County and Board Budgets* 

1 Debt Service 79,537,322 
2 0 0 
3 0 0 

Total Program Shifts 	 $ $ 79,537,322 

F. 	 Other Reconciling Items* 0 0 


G. 	 Net Local Appropriation (C-D-E-F) $ 1,513,555,147 $ $ 1,450,017,125 


* Provide detail separately 

** Allowable to the extent that the Appropriation e~ceeds the minimum Maintenance of Effort Level. 




Note: E. Program Shifts Between County and Board Budget 

The FY 2010 local appropriation for Montgomery County Public Schools included $79,537,322 of 
expenditures for debt service for school construction bonds, shifted from the County budget to the 
Board budget. On November 4, 2009, Attorney General Douglas Gansler ruled that this appropriation 
constituted a program shift that could not be used .to meet local Maintenance of Effort (94 OAG 177). 



Nancy S. Grasmick 
State Superintendent of Schools 

200 West Baltimore Street· Baltimore, MD 21201 • 410-767-0100 • 410-333~442 TTY/TDD 

November 30, 2009 

Tile HOncirable. Isiab Leggett 
Montgomety County Executive 
Executiv~ Office Building 
101 Mollf'Oe Street 
Rockville, MD 20850 

NOTICEiOF NON-COMPLIANCE WITH MAINTENANCE OF EFFORT 

Dear Mr. Leggett: 

On November Z3, 2009, the Superintendent of Montgomery County Public Schools, 01'. Jerry Weast, 
filed a Maintenance ofEffort Certification Statement with the Maryland State Department ofEducation. 
(Attached). Based on the dollar amounts reflected on the certificate, I find that MontgomelY County is 
not in cOllnpliance with its FY 2010 maintenance of effort requiremellt. Specifically, the maillterumce of 
effort level amount for FY 2010 is $1,529,565,6%. Montgomery CountyfaHed to meet tbattarget. Dr. 
Weast has certified that the net local appropdation was $1,450,017,125. 

If the co\,mty disputes this finding ofnoncompliance. it may selld to me within 30 days of the issuance of 
this notice a memorandum setting fOith the basis for disputil1g this finding.. I will refer the matter to the 
State Board ofEdl.1catiou which will make the final determination. 

If a final dflt.enuil1atiQn of non-compliance is made, 1or the State Board will notify the Comp11'otler whQ 
is authot1:zed by statute to suspend payment of"any funds due the county for the current fiscal year, as 
provided under §S.W2•...• to the extent that the State's aid ...exceeds the amount which tbe county 
received in the prior fiscal year." Md Edne. Code Ann. §5-213 . 

. Thank you for your attention to this matter. 

S""""'l,tI . I. 

1 .G~
~
 State uperintendent ofSchools 

ce: 
bee: 

[l)r. jerry Weast 
F..obelt McDollald 
Bt'llCe Martin 
$01mie Kirkland 

rna ryland pu b' icschool s.org 
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