
T&E ITEM 2 
February 25,2013 

Worksession 2 

Committee members may be asked to retain this packet for future reference.
-----' 

MEMORANDUM 

TO: 	 Transportation, Infrastructure, Energy & Environment Committee 

FROM: ~	Michael Faden, Senior Legislative Attorn<:'y. 
Amanda Mihill, Legislative Attorney ~ 

SUBJECT: 	 Worksession 2: Bill 35-12, Trees - Tree Canopy Conservation 

Bill 35-12, Trees - Tree Canopy Conservation, sponsored by the Council President at the 
request of the County Executive, was introduced on November 27,2012. A public hearing was 
held on January 17,2013, along with Bill 41-12 (see selected testimony, ©29-54). The first 
Transportation, Infrastructure, Energy and Environment Committee worksession was held on 
January 28. 

Bill 35-12 would: 
• 	 establish procedures, standards, and requirements to mImmIze the loss and 

disturbance of tree canopy as a result of development; 
• 	 provide for mitigation when tree canopy is lost or disturbed; 
• 	 establish a fund for tree canopy conservation projects, including plantings of 

individual trees, groups of trees, or forests, on private and public property; and 
• 	 generally revise County law regarding tree canopy conservation. 

At the first worksession Executive branch staff presented an overview of Bill 35-12 and 
the issues it raises, and answered Committee members' questions. (See Executive staff 
presentation, ©63-96.) The Committee did not take any further action on this Bill at that 
worksession. 

At this worksession Executive branch staff expect to brief the Committee further on 
discussions they have had with representatives of the Planning Board and various stakeholders 
regarding the following issues: 

1) To what extent should the Parks Department be excluded from the requirements of 
this Bill? How should it apply to the Planning Board's own property? 

2) How much (if any) credit should be allowed for onsite tree protection activities? 
How much (if any) credit should be allowed for onsite tree planting? 

3) What should the amount of the fee be? Council staff asked Executive branch staff to 
provide specific examples of the fee that would apply in typical situations. 



When this packet went to print, Council staff had not received any further information 
from Executive branch staff on these issues or the progress of negotiations with stakeholders. 
We did receive an opinion from the County Attorney (see ©97-101) concluding that, with certain 
clarifying amendments, the proposed fee need not be treated or enacted as an excise tax. 

This packet contains: Circle # 
Bill 35-12 1 

Legislative Request Report 19 

Memo from County Executive 20 

Fiscal and Economic Impact Statement 22 

Selected testimony and correspondence 29 

Executive staff presentation 63 

County Attorney opinion 97 
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Bill No. 35-12 
Concerning: Trees - Tree Canopy 

Conservation 
Revised: 10/25/2012 Draft No. 1 
Introduced: November 27,2012 

Expires: May 27,2014 

Enacted: __________ 

Executive: __________ 

Effective: __________ 

Sunset Date: -,-"N.::::..:on..:..::e,,--~::--____ 

Ch. __, Laws of Mont. Co. ____ 


COUNTY COUNCIL 
FOR MONTGOMERY COUNTY, MARYLAND 

By: Council President at the Request ofthe County Executive 

AN ACT to: 
(1) save, maintain, and establish tree canopy for the benefit of County residents and 

future generations; 
(2) maximize tree canopy retention and establishment; 
(3) establish procedures, standards, and requirements to mmlmlze the loss and 

disturbance of tree canopy as a result of development; 
(4) provide for mitigation when tree canopy is lost or disturbed; 
(5) establish a fund for tree canopy conservation projects, including plantings of 

individual trees, groups of trees, or forests, on private and public property; and 
(6) generally revise County law regarding tree canopy conservation. 

By adding 
Montgomery County Code 
Chapter 55, Tree Canopy Conservation 
Sections 55-1, 55-2, 55-3, 55-4, 55-5, 55-6, 55-7, 55-8, 55-9, 55-10, 55-11, 55-12, 55-l3 and 

55-14. 

Boldface Heading or defined term. 
Underlining Added to existing law by original bill 
[Single boldface brackets] Deletedfrom existing law by original bill. 
QQuble underlining Added by amendment 
[[Double boldface brackets]] Deletedfrom existing law or the bill by amendment. 
* * * Existing law unaffected by bill 

The County Council for Montgomery County, Maryland approves the following 
Act: 
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BILL No. 35-12 

Sec. 1. Chapter 55 is added as follows: 

Article 1. Purpose and General Provisions. 

55-1. Short title. 

This Chapter may be cited as the Montgomery County Tree Canopy 

Conservation Law. 

55-2. Findings and purpose. 

ill 	 Findings. The County Council finds that trees and tree canopy 

constitute important natural resources. Trees filter groundwater, 

reduce surface runoff, help alleviate flooding, and supply necessary 

habitat for wildlife. They cleanse the air, offset the heat island effects 

of urban development, and reduce energy needs. They improve the 

quality of life in communities Qy providing for recreation, 

compatibility between different land uses, and aesthetic appeal. The 

Council finds that tree and tree canopy loss as ~ result of development 

and other land disturbing activities is ~ serious problem in the County. 

® 	 Purpose. The purposes of this Chapter are to: 

ill save, maintain, and establish tree canopy for the benefit of 

County residents and future generations; 

ill maximize tree canopy retention and establishment; 

ill establish procedures, standards, and requirements to minimize 

the loss and disturbance of tree canopy as ~ result of 

development; 

ill provide for mitigation when tree canopy is lost or disturbed; 

and 
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BILL No. 35-12 

25 ill establish f! fund for tree canopy conservation projects, including 

26 plantings of individual trees, groups of trees, or forests, on 

27 private and public property. 

28 55-3. Definitions. 

29 In this Chapter, the following tenns have the meanings indicated: 

30 Critical Root Zone means the minimum area beneath f! tree. The critical 

31 root zone is typically represented Qy ~ concentric circle centering on the tree 

32 trunk with ~ radius equal in feet to 1.5 times the number of inches of the 

33 trunk diameter. 

34 Development plan means ~ plan or an amendment to ~ plan approved under 

35 Division 59-D-1 of Chapter 59. 

36 Director of Environmental Protection means the Director of the 

37 Department of Environrnental Protection or the Director's designee. 

38 Director of Permitting Services means the Director of the Department of 

39 Pennitting Services or the Director's designee. 

40 Forest conservation plan means ~ plan approved under Chapter 22A. 

41 Forest stand delineation means the collection and presentation of data on 

42 the existing vegetation on ~ site proposed for development or land disturbing 

43 activities. 

44 Land disturbing activity means any earth movement or land change which 

45 may result in soil erosion from water or wind or the movement of sediment 

46 into County waters or onto County lands, including tilling, clearing, grading, 

47 excavating, stripping, stockpiling, filling, and related activities, and covering 

48 land with an impenneable material. 

49 Limits of disturbance means a clearly designated area III which land 

50 disturbance is planned to occur. 

o 
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BILL No. 35-12 

51 Limits of tree canopy disturbance means all areas within the limits of 

52 disturbance where tree canopy or forest exists. 

53 Lot means g tract of land, the boundaries of which have been established Qy 

54 subdivision of g larger parcel, and which will not be the subject of further 

55 subdivision, as defined Qy Section 50-1, without an approved forest stand 

56 delineation and forest conservation plan. 

57 Mandatory referral means the required review Qy the Planning Board of 

58 projects or activities to be undertaken Qy government agencies or private and 

59 public utilities under Section 20-302 of the Land Use Article of the 

60 Maryland Code. 

61 Natural resources inventory means g collection and presentation of data on 

62 the existing natural and environmental information on g site and the 

63 surrounding area proposed for development and land disturbing activities. 

64 Person means: 

65 (ill To the extent allowed Qy law, any agency or instrument of the federal 

66 government, the state, any county, municipality, or other political 

67 subdivision of the state, or any of their units; 

68 (hl An individual, receiver, trustee, guardian, executor, administrator, 

69 fiduciary, or representative of any kind; 

70 (£1 Any partnership, firm, common ownership community or other 

71 homeowners' association, public or private corporation, or any of their 

72 affiliates or subsidiaries; or 

73 @ Any other entity. 

74 Planning Board means the Montgomery County Planning Board of the 

75 Maryland-National Capital Park and Planning Commission, or the Planning 

76 Board's designee. 

G 
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77 Planning Director means the Director of the Montgomery County Planning 

78 Department or the Director's designee. 

79 Preliminary plan of subdivision means ~ plan for ~ proposed subdivision 

80 or resubdivision prepared and submitted for approval Qy the Planning Board 

81 under Chapter 50 before preparation of~ subdivision plat. 

82 Project plan means ~ plan or an amendment to ~ plan approved under 

83 Division 59-D-2 of Chapter 59. 

84 Public utility means any water company, sewage disposal company, electric 

85 company, gas company, telephone company, or cable service provider. 

86 Qualified professional means ~ licensed forester, licensed landscape 

87 architect, or other qualified professional who meets all of the requirements 

88 under Section 08.19.06.01A of the Code of Maryland Regulations or any 

89 successor regulation. 

90 Retention means the deliberate holding and protecting of existing trees and 

91 forests on the site. 

92 Sediment control permit means ~ pennit required to be obtained for certain 

93 land disturbing activities under Chapter 19. 

94 Site means any tract, lot, or parcel of land, or combination of tracts, lots, or 

95 parcels of land, under ~ single ownership, or contiguous and under diverse 

96 ownership, where development is perfonned as part of ~ unit, subdivision, or 

97 project. 

98 Site plan means ~ plan or an amendment to ~ plan approved under Division 

99 59-D-3 of Chapter 59. 

100 Special exception means ~ use approved under Article 59-G of Chapter 59. 

101 Subwatershed means the total drainage area contributing runoff to ~ single 

102 point, and generally refers to the 8-digit hydrologic unit codes. 

@ 
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103 Technical Manual means f! detailed guidance document adopted under 


104 Section 55-13 and used to administer this Chapter. 


105 Tree means f! large, woody plant having one or several self-supporting 


106 stems or trunks and numerous branches that can grow to f! height of at least 


107 20 feet at maturity. Tree includes the critical root zone. 


108 Tree canopy means the area of one or many crowns of the trees on f! site 


109 including trees in forested areas. 


110 Tree Canopy Conservation Fund means f! special fund maintained !IT the 


111 County to be used as specified in Section 55-14. 


112 Tree canopy cover means the combined area of the crowns of all trees on the 


113 site, including trees in forested areas. 


114 Tree canopy cover layer means the Geographic Information System (GIS) 


115 layer, or shape file, that contains polygons outlining the aerial extent of tree 


116 canopy in the County or any portion of the County. 


117 55-4. Applicability. 


118 Except as otherwise provided under Section 55-5, this Chapter applies to any 


119 person required !IT law to obtain f! sediment control permit. 


120 55-5. Exemptions. 


121 This Chapter does not ill2P!Y to: 


122 U!) any tree nursery activity performed with an approved Soil Conservation 


123 and Water Quality Plan as defined in Section 19-48; 


124 ® any commercial logging or timber harvesting operation with an 


125 approved exemption from the requirements under Article II of Chapter 


126 22A; 


127 (£} cutting or clearing trees in f! public utility right-of-way for the 


128 construction or modification of electric generation facilities approved 


129 under the Maryland Code Public Utilities Article if: 


(}) 
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130 ill the person cutting or clearing the trees has obtained ~ certificate 

131 of public convenience and necessity required under Sections 7­

132 207 and 7-208 of the Public Utilities Article; and 

133 ill the cutting or clearing of forest or tree canopy is conducted so as 

134 to minimize the loss of both; 

135 @ routine maintenance or emergency repairs of any facility located in 

136 public utility rights-of-way; 

137 W routine or emergency maintenance of an existing stormwater 

138 management facility, including an existing access road, if the person 

139 performing the maintenance has obtained all required permits; 

140 ill any stream restoration project if the person performing the work has 

141 obtained all necessary permits; 

142 (g) the cutting or clearing any tree by an existing airport currently operating 

143 with all applicable permits to comply with applicable provisions of any 

144 federal law or regulation governing the obstruction of navigable 

145 airspace if the Federal Aviation Administration has determined that the 

146 trees create ~ hazard to aviation; 

147 ill cutting or clearing any tree to comply with applicable provisions of any 

148 federal, state, or local law governing the safety of dams; or 

149 ill any non-coal surface mining conducted in accordance with applicable 

150 state law. 

151 Article 2. Tree Canopy Conservation Requirements, Procedures, and 

152 Approvals. 

153 55-6. Tree Canopy =General. 

154 ill} Submissions. A person that is subject to this Chapter must submit to 

155 either the Director of Permitting Services or the Planning Director the 

156 following information on the amount ofdisturbance of tree canopy. 

(j) 
F:\LAW\BILLS\1235 Tree Canopy Conservation Programillilll.Docx 



BILL No. 35-12 

157 ill Any person required Qy law to obtain !! sediment control permit 

158 for land disturbing activity that is not subject to Chapter 22A 

159 must submit !! limits of tree canopy disturbance concurrently with 

160 the sediment control permit application to the Director of 

161 Permitting Services under Section 55-7. 

162 m Any person engaging in activity that is subject to Chapter 22A 

163 must submit !! limits of tree canopy disturbance concurrently with 

164 any other plan required under Chapter 22A to the Planning 

165 Director under Section 55-8. 

166 (hl Timing gf submissions. The person must submit the limits of tree 

167 canopy disturbance for review in conjunction with the review process 

168 for !! sediment control permit, forest conservation plan, development 

169 plan, project plan, preliminary plan of subdivision, site plan, special 

170 exception, or mandatory referral. If!! natural resources inventory/forest 

171 stand delineation is required, the person must include the aerial extent of 

172 the ·tree canopy with the natural resources inventory/forest stand 

173 delineation as specified in Section 22A-l O. 

174 ill Incomplete submissions. The Director of Permitting Services or the 

175 Planning Director must not approve an incomplete submission. 

176 @ Review gf submissions. Each submission required under this Chapter 

177 must be reviewed concurrently with the review of any submission 

178 required under Article 1. of Chapter 19 or Chapter 22A. 

179 W Coordination gf review. The Director of Permitting Services and the 

180 Planning Director may coordinate the review of any information 

181 submitted under subsection ill with other agencies as appropriate. The 

182 . reviews may be performed concurrently, and in accordance with, any 

183 review coordination required under Chapter 19 or Chapter 22A. 

Q 
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184 ill Time frame gf validity. An approved limits of tree canopy disturbance 

185 submission remains valid for: 

186 ill not more than 2 years unless the Planning Director has approved 

187 either ~ final forest conservation plan or preliminary forest 

188 conservation plan that includes the limits of tree canopy 

189 disturbance; 

190 ill not more than 2 years unless ~ sediment control permit has been 

191 issued Qy the Director of Permitting Services and remains valid; 

192 or 

193 ill ~ years if the accuracy of the limits of tree canopy disturbance 

194 has been verified Qy ~ qualified professional. 

195 (g) Issuance gf sediment control permit. The Director of Permitting 

196 Services must not issue ~ sediment control permit to ~ person that is 

197 required to comply with this Article until: 

198 ill the Planning Board or Planning Director, as appropriate, or the 

199 Director of Permitting Services has approved an applicant's 

200 limits ofdisturbance; and 

201 ill the applicant ~ any fee required under this Article. 

202 55-7. Tree Canopy =Submissions to the Director of Permitting Services. 

203 W General. The limits of tree canopy disturbance information submitted to 

204 the Director of Permitting Services must document the extent of the 

205 existing area of tree canopy and the total area of tree canopy to be 

206 disturbed Qy the proposed activity. 

207 {hl Incorporation gf limits gf tree canopy disturbance. The limits of tree 

208 canopy disturbance information for the subject property must be 

209 incorporated in ~ sediment control permit or the site plan submitted for ~ 

210 building permit. 

@ 
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211 if) The limits Q[ tree canopy disturbance. The limits of tree canopy 

212 disturbance information for the subject site must include: 

213 ill ~ map delineating; 

214 (A) the property boundaries; 

215 tID the proposed limits of disturbance including any off-site 

216 areas; 

217 (Q the aerial extent of existing tree canopy cover on the 

218 subject site, !ill to 45 feet beyond the proposed limits of 

219 disturbance; 

220 CD) the intersection of aerial extent of existing tree canopy 

221 cover and the limits of disturbance; and 

222 ill) any additional information specified Qy regulation; and 

223 m ~ table summarizing the square footage of: 

224 ( A) the property; 

225 tID the limits ofdisturbance ofthe proposed activity; 

226 (Q the aerial extent of existing tree canopy cover; 

227 em the limits oftree canopy disturbance; and 

228 ill) any additional information specified Qy regulation. 

229 @ Modification to limits Q[ tree canopy disturbance. The Director of 

230 Permitting Services may approve ~ modification to an approved limits 

231 of tree canopy disturbance if: 

232 ill the modification is consistent with this Chapter, field inspections 

233 or other evaluations reveal minor inadequacies of the plan, and 

234 modifying the plan to remedy the inadequacies will not increase 

235 the amount of tree canopy removed as shown on the final 

236 approved plan; or 

237 ill the action is otherwise required in an emergency. 
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BILL NO. 35-12 

238 ill Qualification gfpreparer. If~ tree canopy cover layer developed .by the 

239 County is available and is used without alteration, ~ professional 

240 engineer, land surveyor, architect, or other person qualified to prepare 

241 erosion and sediment control plans under Chapter 19 is also qualified to 

242 prepare the limits of tree canopy disturbance information under this 

243 Section. Otherwise, the limits of tree canopy disturbance information 

244 must be prepared .by f! qualified professional as defined in Section 

245 08.19.06.01 of the Code of Maryland Regulations or any successor 

246 regulation. 

247 55-8. Tree Canopy =Submission to the Planning Director. 

248 UU General. The limits of tree canopy disturbance information submitted 

249 to the Planning Director must document the extent of existing tree 

250 canopy and the total area of tree canopy to be disturbed .by the proposed 

251 activity. The Planning Director may use the information to identify the 

252 most suitable and practical areas for tree conservation and mitigation. 

253 ® Limits gf tree canopy disturbance. A person that is subject to this 

254 Section must submit the same limits of tree canopy disturbance 

255 information as required under Section 55-7. 

256 ill Incorporation gf the limits gf tree canopy. the natural resources 

257 inventory/forest stand delineation, and forest conservation plan. If an 

258 applicant is required to submit f! natural resources inventory/forest stand 

259 delineation, the extent of tree canopy must be incorporated into that 

260 submission for the same area included in the natural resources 

261 inventory/forest stand delineation. If an applicant is required to submit 

262 f! forest conservation plan, both the extent of tree canopy and the limits 

263 oftree canopy disturbance must be incorporated into that submission for 

264 the same area included in the forest conservation plan. 
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BILL NO. 35-12 

265 @ Modification to limits Q[ tree canopy disturbance. The Planning 

266 Director may approve ~ modification to an approved limits of tree 

267 canopy disturbance that is consistent with this Chapter if: 

268 ill field inspection or other evaluation reveals minor inadequacies of 

269 the plan, and modifying the plan to remedy those inadequacies 

270 will not increase the amount of tree canopy removed as shown on 

271 the final approved plan; or 

272 ill the action is required because of an emergency. 

273 W Submission for special exception. If ~ special exception application is 

274 subject to this Chapter, the applicant must submit to the Planning Board 

275 any information necessary to satisfy the requirements of this Chapter 

276 before the Board of Appeals considers the application for the special 

277 exception. 

278 55-9. Tree Canopy =Fee to Mitigate Disturbance. 

279 {ill Objectives. The primID objective of this Section is the retention of 

280 existing trees. Every reasonable effort should be made to minimize the 

281 cutting or clearing of trees and other woody plants during the 

282 development of ~ subdivision plan, grading and sediment control 

283 activities, and implementation of the forest conservation plan. 

284 (hl Fees paid for mitigation. Mitigation required to compensate for the loss 

285 .Q.L or disturbance llb tree canopy must take the form of fees set Qy 

286 regulation under Method .1. which the applicant lli!Y§ to the Tree 

287 Canopy Conservation Fund. Mitigation fees are based on the square 

288 footage of tree canopy disturbed and, therefore, increase as the amount 

289 of tree canopy disturbance increases. To provide credit for on-site 

290 landscaping, mitigation fees must not be applied to the first .2. percent of 

291 the area of tree canopy disturbed. Canopy identified as part of any 

@ 
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292 forest delineated in an approved natural resources inventory/forest stand 

293 delineation and subject to ~ forest conservation plan is not subject to 

294 mitigation fees under this Chapter. 

295 Article 3. Enforcement and Appeals. 

296 55-10. Inspections and notification. 

297 W Permission to gain access. The Director of Permitting Services or the 

298 Planning Director may enter any property subject to this Chapter to 

299 inspect, review, and enforce. 

300 (hl Plan to be on site; field markings. A £QJ2Y of the approved limits of 

301 tree canopy disturbance must be available on the site for inspection Qy 

302 the Director of Permitting Services or the Planning Director. Field 

303 markings must exist on site before and during installation of all tree 

304 protection measures, sediment and erosion control measures, 

305 construction, or other land disturbing activities. 

306 W Inspections. 

307 ill The Director of Permitting Services must conduct field 

308 inspections concurrently with inspections required for ~ 

309 sediment control permit under Article I of Chapter 12 for any 

310 activity subject to Section 55-7. 

311 ill The Planning Director must conduct field inspections 

312 concurrently with inspections required for ~ forest conservation 

313 plan for any activity subject to Section 55-8. 

314 ill The Director of Permitting Services or the Planning Director 

315 may authorize additional inspections or meetings as necessary 

316 to administer this Chapter. 

317 @ Timing Q[ inspections. The inspections required under this Section 

318 must occur: 
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319 ill after the limits of disturbance have been staked and flagged, but 

320 before any clearing or grading begins; 

321 ill after necessary stress reduction measures for trees and roots 

322 have been completed and the protection measures have been 

323 installed, but before any clearing or grading begins; and 

324 ill after all construction activities are completed, to determine the 

325 level of compliance with the limits of tree canopy disturbance. 

326 ill Scheduling requirements. A person must request an inspection by: 

327 ill the Director of Permitting Services within the time required to 

328 schedule an inspection under Section 19-12; or 

329 ill the Planning Director within the time required to schedule an 

330 inspection under Section 22A-15. 

331 ill Coordination. The Department of Permitting Services and the 

332 Planning Department must coordinate their inspections to avoid 

333 inconsistent activities relating to the limits of tree canopy disturbance. 

334 55-11. Penalties and enforcement. 

335 .cru EnfOrcement authority. The Department of Permitting Services has 

336 enforcement authority for any activity approved under Section 55-7 

337 and the Planning Board has enforcement authority for any activity 

338 approved under Section 55-8. 

339 ill Enforcement action. The Director of Permitting Services or the 

340 Planning Director may issue ~ notice of violation, corrective order, 

341 stop-work order, or civil citation to any person that causes or allows ~ 

342 violation of this Chapter. 

343 W Civil penalty. The maximum civil penalty for any violation of this 

344 Chapter or any regulation adopted under this Chapter is $1,000. Each 

345 day that ~ violation continues is ~ separate offense. 
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346 @ Other remedy. In addition to any other penalty under this Section, the 

347 Planning Board may seek any appropriate relief authorized under 

348 Section 22A-16. 

349 55-12. Administrative enforcement. 

350 W Administrative order. In addition to any other remedy allowed Qy 

351 law, the Planning Director may at any time, including during the 

352 pendency of an enforcement action under Section 55-11, issue an 

353 administrative order requiring the violator to take one or more of the 

354 following actions within the time specified Qy the Planning Director: 

355 ill stop the violation; 

356 ill stabilize the site to comply with ~ forest conservation plan; 

357 ill stop all work at the site; 

358 ill restore or reforest unlawfully cleared areas; 

359 ill submit ~ limits of tree canopy disturbance, forest conservation 

360 plan, or tree save plan for the net tract area; 

361 ® place forested land, reforested land, or land with individual 

362 significant trees under long-term protection Qy ~ conservation 

363 easement, deed restriction, covenant, or other appropriate legal 

364 instrument; or 

365 ill submit ~ written report or plan concerning the violation. 

366 (hl Effectiveness Q[order. An order issued under this Section is effective 

367 when it is served on the violator. 

368 Article 4. Administration 

369 55-13. General. 

370 W Regulations. The County Executive must adopt regulations, including 

371 technical manuals, to administer this Chapter, under Method 2. The 

@ 
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372 regulations must include procedures to amend ~ limits of tree canopy 

373 disturbance. 

374 ru Technical manual. The technical manual must include guidance and 

375 methodologies for: 

376 ill preparing and evaluating maps of the aerial extent of the tree 

377 canopy and the limits of tree canopy disturbance; 

378 ill providing protective measures during and after clearing or 

379 construction, including root pruning techniques and guidance 

380 on removing trees that are or may become hazardous; 

381 ill monitoring and enforcing the limits of disturbance and the 

382 limits of tree canopy disturbance; and 

383 ill other appropriate guidance for program requirements consistent 

384 with this Chapter and applicable regulations. 

385 (£) Administrative fee. The Planning Board and the County Executive 

386 may each, ill: Method J. regulation, establish ~ schedule of fees to 

387 administer this Chapter. 

388 @ Reports. On or before March 1 of each year, the Department of 

389 Permitting Services, the Planning Board, and the Department of 

390 Environmental Protection each must submit an annual report on the 

391 County tree conservation program to the County Council and County 

392 Executive. 

393 ill ComT2.rehensive T2.lan for mitigation. The Department of 

394 Environmental Protection must develop and maintain a 

395 comprehensive County-wide plan to mitigate disturbance to tree 

396 canopy. The Department of Environmental Protection should develop 

397 the plan in consultation with the Planning Department, the 

398 Department of Transportation, the Department of General Services, 

@ 
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399 the Department of Economic Development, the Soil Conservation 

400 District, and other agencies as appropriate. 

401 ill Sediment control permit application. To prevent circumvention of 

402 this Chapter, the Planning Director and the Director of Permitting 

403 Services may require ~ person to submit an application for ~ sediment 

404 control permit enforceable under this Chapter if that person: 

405 ill limits the removal of tree canopy or limits land disturbing or 

406 construction activities to below requirements for ~ sediment 

407 control permit; and 

408 ill later disturbs additional tree canopy or land on the same 

409 property, or Qy any other means, such that in total, ~ sediment 

410 control permit would be required. 

411 55-14. Tree Canopy Conservation Fund. 

412 !ill General. There is ~ County Tree Canopy Conservation Fund. The 

413 Fund must be used in accordance with the adopted County budget and 

414 as provided in this Section. 

415 fhl Mitigation fees paid into the Tree Canopy Conservation Fund. Money 

416 deposited in the Tree Canopy Conservation Fund to fulfill mitigation 

417 requirements must be spent on establishing and enhancing tree 

418 canopy, including costs directly related to site identification, 

419 acquisition, preparation, and other activities that increase tree canopy, 

420 and must not revert to the General Fund. The Fund may also be spent 

421 on permanent conservation of priority forests, including identification 

422 and acquisition of ~ site within the same subwatershed where the 

423 disturbance occurs. 

424 (£} Fines paid into the Tree Canopy Conservation Fund. Any fines 

425 collected for noncompliance with ~ limits of tree canopy disturbance 

@ 
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426 or forest conservation plan related to tree canopy disturbance must be 

427 deposited in f! separate account in the Tree Canopy Conservation 

428 Fund. The Fund may be used to administer this Chapter. 

429 @) Use gfthe Tree Canopy Conservation Fund. 

430 ill Any fees collected for mitigation must be used to: 

431 (A) establish tree canopy; 

432 ill.) enhance existing tree canopy through non-native invasive 

433 and native InVaSIVe specIes management control, 

434 supplemental planting, or f! combination of both; 

435 (Q establish forest; and 

436 (D) acquire protective easements for existing forests or areas 

437 with existing tree canopy that are not currently protected, 

438 including forest mitigation banks approved under Section 

439 22A-13. 

440 ill The canopy established under paragraph (l)(A) should shade 

441 impervious surfaces, manage stormwater runoff, and generally 

442 increase tree canopy coverage. Trees native to the Piedmont area 

443 of the County should be used, if feasible, to meet the mitigation 

444 requirements of this Chapter. 

445 ill The establishment of tree canopy to satisfy the mitigation 

446 requirements of f! project must occur in the subwatershed where 

447 the project is located. Otherwise the tree canopy may be 

448 established anywhere in the County. 

@ 
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DESCRIPTION: 


PROBLEM: 

GOALS AND 
OBJECTIVES: 

COORDINATION: 

FISCAL IMPACT: 

ECONOMIC 
IMPACT: 

EVALUATION: 

EXPERIENCE 
ELSEWHERE: 

SOURCE OF 
INFORMATION: 

APPLICATION 
WITHIN 
MUNICIPALITIES: 

PENALTIES: 

LEGISLA TIVE REQUEST REPORT 

Bill as·12 

Tree Canopy Conservation 


This bill introduces requirements for fees when tree canopy is 
disturbed. Generally, it applies when a sediment control permit is 
required under Chapter 19 of the Montgomery County Code and the 
trees are not subject to Article II of Chapter 22A. The bill requires 
the fees to be used to plant new trees to mitigate for the loss of 
benefits provided by the tree canopy. The new trees will be located 
using a comprehensive approach to enhancing tree canopy across the 
County. 

Currently, the Forest Conservation Law (FCL) does not apply to most 
.. disturbances to individual trees outside of forests during 

development. Also, it does not apply to development activity on lots 
less than approximately one acre. In recent years, a significant 
increase in development activity on small lots that are not subject to 
the FCL has raised awareness of the value of trees to all residents, as 
well as the need to provide communities some compensation for the 
loss of trees when development occurs. 

This bill is designed to provide mitigation for the loss or disturbance 
to tree canopy not currently regulated by the FCL, as well as 
specifying that the fees will be used to plant trees across the county 
using a comprehensive approach that will enhance the existing 
canopy. ' 

Department of Permitting Services, Maryland-National Capital Park 
& Planning Commission, Department of Environmental Protection 

See Fiscal and Economic Impact Statement 

See Fiscal and Economic Impact Statement 

The Forest Conservation Law, Chapter 22A of the Montgomery 
County Code, requires mitigation when forest land andlor champion 
trees, as well as certain other vegetation, are disturbed. 

Stan Edwards, Division Chief, Division of Environmental Policy and 
Compliance, Department of Environmental Protection (7-7748) 

This bill applies to all municipalities if the land disturbing activity 

requires a sediment control pennit under Chapter 19 of the 

Montgomery County Code that is approved and enforced by the 

Department of Pennitting Services. 


Class A 



OFFICE OF THE COUNTY EXECUTIVE 
ROCKVILLE, MARYLAND 20850 

Isiah Leggett 
County Executive MEMORANDUM 

October 25,2012 

TO: 

FROM: 

SUBJECT: Proposed Legislation: Tree Canopy Conservation Program 

I am transmitting for Council introduction a bill that creates a Tree Canopy Conservation 
Program which is intended to protect and enhance the County's valuable tree canopy. ram also 
transmitting a Legislative Request Report, Fiscal Impact Statement, and Economic Impact Statement. 

This bill introduces requirements for fees when tree canopy is disturbed as a result of 
development activity. Generally, the bill applies when a sediment control permit is required under 
Chapter 19 of the Montgomery County Code and the trees are not subject to the County's Forest 
Conservation Law (PCL). The bill requires the fees to be used to plant new trees to mitigate the loss of 
benefits that were provided by the disturbed tree canopy. 

When the FCL was adopted, the majority ofdevelopment in the County was OCCUlTing on 
large, previously undeveloped parcels, much of which was forested. The FCL was intended to provide 
compensation for the loss of forested land through the long-term protection ofundisturbed forest or the 
planting ofnew forests. As the amount of undeveloped land in the County has diminished, the majority 
of development is now occurring on smaller, previously undeveloped "in-fill" properties or as the result 
of redevelopment ofpreviously built-out sites. 'While these parcels contain few forests, they often contain 
significant tree canopy due to the presence of individual trees or clusters of trees not meeting the 
definition of a forest. These trees provide significant benefits to communities, including helping to 
reduce ambient temperatures, clean the air, manage stormwater, and generally increasing the economic 
value ofthe property. However, the majority ofthese trees are not covered under the FeL and, as a 
result, there is no mechanism requiring compensation for the loss of these trees. 

The Tree Canopy Conservation Program would be implemented by the Department of 
Permitting Services or the Montgomery County Planning Department, depending on the nature of the 
development activity. The process has been designed to be as streamlined as possible by incorporating 
tree canopy review into the existing sediment control permitting process or the existing FCL review 
process. The bill outlines the process for detelmining the extent of disturbed tree canopy subject to 
regulation, but the specific fee structure would be set by regulation. 

montgomerycountvmd.gov/311 240-113·3556 TTY 

http:montgomerycountvmd.gov


Roger Berliner 
October 25, 2012 
Page 2 

If you have any questions about this bill, please contact Bob Hoyt, Director of the 
Department of Environmental Protection, at 240-777-7730 or bob.hoyt@,montgomerycountymd.gov. 

Attachments (4) 

c. 	 Bob Hoyt, Director Department ofEnvironmental Protection 
Joe Beach, Director, Finance Department 

....Kathleen Boucher, Assistant ChiefAdministrativeOfticer-· .....·· 

Marc Hansen, County Attorney 

Diane Jones, Director, Department ofPennitting Services 

Jennifer Hughes, Director, Office ofManagement and Budget 


http:bob.hoyt@,montgomerycountymd.gov


ROCKVILLE, MARYLAND 

MEMORANDUM 


September 25, 2012 


TO: Timothy L. Fire~t'e Chief Administrative Officer 

FROM: Jennifer A. Hugh , lrector, Office of Management and Budget 
Joseph F. Beach irector, Department ofFinance 

SUBJECT: Bill XX-12 - Tree Canopy Conservation 

Please find attached the fiscal and economic impact statement for the above-referenced 
legislation. 

JAH:ms 

Attachment 

c: 	 Kathleen Boucher, Assistant Chief Administrative Officer 
Lisa Austin, Offices of the County Executive 
Joy Nurmi, Special Assistant to the County Executive 
Patrick Lacefield, Director, Public Information Office 
Michael Coveyou, Department of Finance 
David Platt, Department ofFinance 
Stan Edwards, Department of Environmental Protection 
Barbara Comfort, Department ofPermitting Services 
Reginald Jetter, Department ofPermitting Services 
Alex Espinosa, Office of Management and Budget 
Amy Wilson, Office of Management and Budget 
Matt Schaeffer, Office ofManagement and Budget 
Naeem Mia, Office of Management and Budget 



Fiscal Impact Statement 

Bill XX~12 - Tree Canopy Conservation 


1. 	 Legislative Summary 
The proposed bill revises County law regarding tree canopy conservation in an effort to 
save, maintain, and establish tree canopy for the benefits of County residents and future 
generations. The bill would maximize tree canopy retention and establishment by 
establishing fees to be assessed when disturbance to the tree canopy occurs; these fees 
would then fund mitigation activities to restore the disturbed tree canopy. 

The Department of Pennitting Services (DPS) and the Maryland National Capital Park and 
,Planning Commission (M-NCPPC) will administer the law; the Department of 
Environmental Protection (DEP) will have oversight of tree canopy restoration activities. 

2. 	 An estimate of changes in County revenues and expenditures regardless of whether 
the revenues or expenditures are assumed in the recommended or approved budget. 
Includes source of information, assumptions, and methodologies used. 
DEP has indicated that new work created as a result of this legislation (tree canopy 
restoration activities) will have costs that will correlate to the amount of received fees. 
While the cost of future work is not known, DEP has asserted that any future costs related 
to tree canopy restoration activities will not exceed collected fees. 

A. M-NCPPC bas estimated a cost of$12.480 annually and a one-time first-year 
expenditure of $3.600 related to planning the tree canopy restoration policies outlined in 
the bill. Some of the specific planning activities related to tree canopy restoration 
conducted by MNCPPC1 include: 

• 	 Development of a planting plan (One-time investment of 20 work hours) 
• 	 Annual Report development (20 work hours) 
• 	 Development ofa Fee Schedule (One-time investment of 40 work hours) 
• 	 Annual adjustment of fee schedules (8 work hours) 
• 	 Plan Review Time (60 forest conservation plans per year @ 3 hours per plan) 

B. DPS has indicated fiscal impacts relating to the inspection and fine assessments of tree 
canopy disturbance ofapproximately $67,118 annually in the following work areas: 
500 additional inspection and assessment projects (S25,752/annually) 

• 	 Permit Technicians (250 work bours): $8,878 
(.5 Hrs each project@Grade 19 midpoint salary 0[$56,828 plus benefits:;! or $35.51lhr) 

• 	 Permit Services Specialists/Plan Reviewers (125 work hours): $6,166 
(.25 Hrs each project @ Grade 26 midpoint salary of$78.929 plus benefits or $49.331hr) 

• 	 Inspectors (250 work hours); S10,708 
(.5 Hrs each project @ Grade 23 midpoint salary of$68,531 plus benefits or S42.83/hr) 

200 additional complaints relating to tree loss (S41,366/annualJy) 
• 	 Permit Technicians (200 work bours): $7,102 

(1 Hr each project @ Grade 19 midpoint salary of $56,828 plus benefits or S35.5J/hr) 

I Cost estimates are based on a rate of $60 per hour. 
'2 Benefit calculation is 30 percent of base pay. 
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• 	 Inspedors (800 work hours): $34,264 
(4 Hrs each project@ Grade 23 midpoint salary of$68,53l plus benefits or $42.831hr) 

Revenues resulting from this legislation will depend on the determination of a rate model 
for tree canopy disturbance fees. The rate model will be established via method 2 
regulation. 

3. 	 Revenue and expenditure estimates covering at least the next 6 fiscal years. 
DEP has indicated that new work created as a result of this legislation (tree canopy 
restoration activities) will have costs that will correlate to the amount of received fees. 
While the cost of future work is not known, DEP has asserted that any future costs related 
to tree canopy restoration activities will not exceed collected fees. 

DPS reports future expenditures ofapproximately $62,118 annually (as explained above). 
The total six-year expenditures for DPS are approximately $402,708. 

M-NCPPC reports armual expenditures of$12,480 with a one-time startup charge of 
$3,600 to implement the planning and implementation plan for the bill (as explained 
above). Total six-year expenditures for M-NCPPC are approximately $78,480. 

Revenues resulting from this legislation will depend on the determination ofa rate model 
for tree canopy disturbance fees. The rate model will be established via method 2 
regulation. 

4. 	 An actuarial analysis through the entire amortization period for each bill that would 
affect retiree pension or group insurance costs. 
Not applicable. This bill does not affect retiree pension or group insurance costs. 

5. 	 Later actions that may affect future revenue and expenditures if the bill authorizes 
future spending. 
The bill authorizes the creation ofa Tree Canopy Conservation Fund that would fund tree 
canopy restoration activities in the future. 

6. 	 An estimate of the staff time needed to implement the bill 
While DEP does not expect the need for additional staff time to implement the bill, future 
staff needs could change depending on the extent of tree canopy restoration activities 
resulting from the bill. 

DPS reports the need for an additional 1,625 work hours annually in different job dasses 
to implement the bill. 

MNCPPC reports the need for an additional 208 hours annually and 60 hours 

to start up the program in the first year of implementation. 


7. 	 An exp1anation of how the addition of new staff responsibilities would affect other 
duties. 
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While DEP does not expect the need for additional staff time to implement the bill, the 
actual impact on staff will depend on the extent of tree canopy restoration activities 
as a result of implementing the bill. 

DPS reports that the bill would impact both the workload of permitting staff and permit 
reviewing staff. Estimates for costs of additional work are provided above. 

M~NCPPC reports that the bill would impact the workload of forest conservation 

planners. Estimates for costs of addition work are provided above. 


8. 	 An estimate of costs when an additional appropriation is needed. 
Not applicable. 

9. 	 A description of any variable that could affect revenue and cost estimates. 
DEP has indicated that costs and revenues relating to tree canopy restoration will be 
dependent on the amount of fees received. The rate model for fees will be established by 
method 2 regulation. 

Article IV, Section 55-13( c) allows for the establishment of a fee for administering the 
program; this fee would be adopted under method 3. An administrative fee has not been 
established but could impact revenue and cost estimates. 

Article III, Section 55-11 (c) establishes a maximum $1,000 civil penalty for violation of 
the proposed legislation. Fines would be deposited into the Tree Canopy Conservation 
Fund and could be used to implement any part of the bill. Estimates of revenue from 
these fines are difficult to predict without knowing the extent of the violations. 

10. Ranges of revenue or expenditures that are uncertain or difficult to project. 
DEP has indicated that costs and revenues relating to tree canopy restoration will be 
dependent on the runowlt of fees received. The rate model for fees will be established by 
method 2 regulation. 

Article IV. Section 55-l3( c) allows for the establishment of a fee for administering the 
program; this fee would be adopted under method 3. An administrative fee has not been 
established but could impact revenue and cost estimates. 

Article III, Section 55-1 I(c) establishes a maximum $1,000 civil pena]ty for violation of 
the proposed legislation. Fines would be deposited into the Tree Canopy Conservation 
Fund and could be used to implement any part ofthe bilL Estimates of revenue from 
these fines are difficult to predict without knowing the extent of the violations. 

11. Ifa bill is likely to have no fiscal impact, why that is tbe case. 
Not applicable. 
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12. Other fiscal impacts or comments. 
This bill creates a Tree Canopy Conservation Fund as the account for fees collected as a 
result of tree canopy disturbance and the source of funds for tree canopy restoration 
projects. DEP would manage this fund. 

13. The following contributed to and concurred with this analysis! 
Stan Edwards, Department of Environmental Protection 

Barbara Comfort, Department of Permitting Services 

ReginaJd Jetter, Department of Permitting Services 

Rose Krasnow, MNCPPC 

Amy Wilson, Office ofManagement and Budget 

Matt Schaeffer, Office of Management and Budget 

Naeem Mia, Office of Management and Budget 
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Economic Impact Statement 
Council Bill XX-12, Tree Canopy Conservation 

Background: 

The purpose of this legislation is to: 1) save, maintain, and establish tree canopy for the benefit 
of County residents and future generations~ 2) maximize tree canopy retention and establishment; 
3) establish procedures, standards, and requirements to minimize the loss and disturbance of tree 
canopy as a result of development; 4) provide for mitigation when tree canopy is lost or 
disturbed; and 5) establish a fund for tree canopy conservation projects, including plantings of 
individual trees, groups of trees, or forests, on private and public property. The proposed 
legislation generally revises County law regarding tree canopy conservation. 

The requirements of this bill are applicable when a sediment control permit is required under 
Chapter 19 of the Montgomery County Code and the trees are not subject to Article II of Chapter 
22A. The bill supplements the Forest Conservation Law (FCL). The PCL does not apply to 
most disturbances to individual tress outside of forests during development, and it does not apply 
to development activity on lots less than approximately one acre. 

1. The sources of information, assumptions, and methodologies used. 

Not applicable 

2. A description of any variable that could affect the economic impact estimates. 

The economic impact of the bill will vary based on a number of factors including the amount of 
acreage that is the subject of the sediment control permit, the area of tree canopy on land covered 
by such a permit, the amount of the fee imposed per square foot of tree canopy disturbed as a 
result of the development activity subject to the permit, and the market conditions at the time of 
development. The cost of development for each property will be affected by the amount of tree 
canopy disturbed times the fee. 

3. The Bill's positive or negative effect, if any on employment, spending, saving, 
investment, incomes, and property values in the County. 

The bill may increase the cost for developing some properties, and those costs may affect the 
gross profit margin to the developers or the price of the property. However, some studies 
indicate that property with trees can have a higher value than property that is cleared of trees. To 
the extent that the proposed legislation encourages developers to retain trees, they may realize a 
higher return than if they clear the site. However, this analysis would vary by property and 
market conditions and would need to factor in the cost of removing trees as well as the impact of 
the cost of the fee. With a specific fee structure it will be possible to estimate these potential 
costs. 
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Economic Impact Statement 

Council Bill XX-12, Tree Canopy Conservation 


4. If a Bill is likely to have no economic impact, why is that the case? 

Not applicable; see item 3. 

5. The following contributed to and concurred with this analysis: David Platt and Mike 
Coveyou, Finance and Stan Edwards, Environmental Protection. 

Date ( I 

2 




Testimony on Behalf of County Executive Isiah Leggett 

Regarding Bill 35-12, Trees - Tree Canopy Conservation 


Robert G. Hoyt, Director 

Department of Environmental Protection 


January 17,2013 

Good evening. My name is Bob Ho:yi. I am the Director of the Department of 

Environmental Protection. Thank you for the opportunity to testify on behalf of the County 

Executive in support ofBi1l35-12. This bill is intended to protect and enhance the County's 

valuable tree canopy. It introduces requirements for fees when tree canopy is disturbed or 

removed as a result ofdevelopment activity. Generally, it applies when a sediment control 

permit is required under County Law and the trees are not subject to mitigation under the 

County's Forest Conservation Law. The bill requires that fee revenues be used to establish new 

trees to mitigate for the loss of the benefits provided by the disturbed tree canopy. 

An increased proportion ofdevelopment is now occurring as smaller "in-fill" 

development or as redevelopment of previously built-out sites. Most of these parcels are not 

subject to mitigation under the Forest Conservation Law because they are too small. Yet they 

often support canopy from individual trees or clusters oftrees. Additionally, significant amounts 

of canopy outside of forests are not regulated on lots even where the Forest Conservation Law 

does apply. The trees associated with this canopy provide numerous. benefits to our community, 

including helping to reduce ambient temperatures, clean the air and water, manage stormwater, 

increase the economic value ofthe property, and generally increase our sense of well-being. Bill 

35-12 creates a regulatory structure to encourage preservation of these trees and require 

mitigation when they are disturbed . 

. Under the bill, the application and review procedures are streamlined and designed to be 

implemented by both the applicant and the agencies without requiring any significant 

expenditures of additional resources. They are incorporated into the existing sediment control 

permitting process or the existing Forest Conservation Law review process. 

Page 1 of2 



The bill would be implemented by the Department of Pennitting Services (DPS) or the 

Montgomery County Planning Department, depending on whether the lot is subject to the Forest 

Conservation Law. If a lot is subject to the Forest Conservation Law, the Planning Department 

will implement the bilL For other properties, DPS will implement the bilL The bill outlines the 

method for calculating the amount of tree canopy disturbed and establishes that the amount of 

the fee will be based on the amount of disturbance and increase as disturbance increases. The 

specific fees would be set by regulation. 

Specific fees are not included in the bill itself because the County Executive felt that the 

discussion should focus on the merits of the "fee in lieu" mitigation approach outlined in the bilL 

The bill requires that the fees be established by Method 3 regulations which do not require 

fonnal approval of CounciL However, this part of the bill reflects an inadvertent drafting error. 

The County Executive's intent is that the fees established under the Tree Canopy Conservation 

Program be established by Method 2 regulations which require affinnative approval by the 

CounciL 

This bill is the product of many years of discussions with a variety of stakeholders. 

Given the range ofviews on the extent to which trees should be afforded regulatory protection­

with some believing no additional regulation is needed and others believing this bill does not go 

far enough - you will hear from a variety of speakers tonight that will offer a number of 

criticisms or suggested changes to the bill. We look forward to exploring each of these issues 

and seeing ifbetter approaches can be agreed upon. Trees contribute significantly to the quality 

oflife in our County, particularly in our residential neighborhoods. It is critical that we establish 

a regulatory framework to protect and enhance this valuable resource for future generations. I 

urge you to support Bill 35-12. 

I would be happy to address any questions the Council may have. 
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MONTGOMERY COUNTY PLANNING BOARD 
THE MARYLAND-NATIONAL CAPITAL PARK AND PLANNING COMMISSION 

OFFICE OF THE CHAIR 

January 17, 2013 

The Honorable Nancy Navarro 

Montgomery County Council 

100 Maryland Avenue 

Rockville, Maryland 20850 


Dear Ms. Navarro: 

The Montgomery County Planning Board reviewed and discussed Montgomery 
County Council Bill 35-12 - Tree Canopy Conservation on January 10, 2013. On January 17, 
2013, the Planning Board held a second discussion on the proposed legislation. The Planning 
Board supports the goal of this bill to preserve tree canopy or provide for the replacement of 
canopy removed by development. However, the Board considers the bill as written seriously 
·flawed. We hope to have the opportunity to work with Council, its staff, and Executive 
Branch agencies to improve the ability of this bill to achieve its objectives. Enclosed is a 
copy of the staff report prepared by Planning staff, which the Council may find useful for 
background infonnation. 

Members of the Planning Board are particularly concerned that Section 55-5 does not 
exempt the Parks Department from the provisions of this bill, which would impose a fee on 
development projects based on the amount of tree canopy within the area of land to be 
disturbed, regardless ofwhether any trees are actually removed or damaged. The bill as 
drafted would impact all park projects that require sediment and erosion control pennits, thus 
adding another layer ofcost and regulatory complexity to a wide variety ofwork on M­
NCPPC parkland including park capital improvement projects, historic resource 
restoration/rehabilitation projects, and environmental restorationihabitat improvement 
projects. By the very nature ofparkland, it is typical for park capital projects to involve 
extensive work under tree canopy, during which significant effort and expense is made to 
avoid damage to the trees. The Department ofParks currently undertakes a wide variety of 
efforts to avoid, minimize, and mitigate the negative effects ofpark projects on native tree 
canopy, with great success. The proposed bill offers no offset credit for tree protection efforts, 
removal ofnon-native and invasive trees, or historic resource restoration. The Planning Board 
requests that all Parks Department projects be exempt from the provisions ofthis bill. 

8787 Georgia Avenue, Silver Spring, Maryland 20910 Phone: 301.495.4605 Fax: 301.495.1320 
www.montgomeryplanningboard.org E-Mail: mcp-chair@mncppc-mc.org 

mailto:mcp-chair@mncppc-mc.org
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Council President Nancy Navarro 
January 17, 2013 
Page 2 

In the Planning Board's view, the proposed bill overreaches in charging for all canopy 
with the limits ofdisturbance on a site. The Board believes that regulated entities should be 
given credit against their canopy fee for protecting individual trees and their critical root 
zones. This would strengthen the incentive to protect trees rather than impacting them, in 
situations where options exist to save trees. The Planning Board further recommends that the 
bill be amended to allow regulated entities some option to reduce mitigation costs by planting 
trees onsite to mitigate for the loss of canopy on the subject site. The best approach to 
achieve this will require further discussion among interested parties. 

The members of the Planning Board are also concerned that the bill does not articulate 
the rate at which the mitigation fee will be set. The fee is proposed to be set by Method 2 
regulation, however, it is unknown if the unit cost will be the same in all cases or if there will 
be a sliding scale that increases as more land under the tree canopy is disturbed, or if the cost 
will be nominal or substantial. The Planning Board recommends that a fee be set before any 
bill is adopted, so the Council and other interested parties have a full understanding ofthe 
ramifications. The Planning Board believes that any mitigation fee should be capped. 

Planning staff highlighted the fact that there are two different enforcement 
mechanisms proposed by the Bill. Certain regulated parties would be subject to 
Administrative Civil Penalties imposed by the Planning Board ofup to $10.50 per square 
foot, whereas others, whose plans are not reviewed by the Planning Board would not be 
subject to the same penalties. The Planning Board does not believe any person that violates 
the proposed law should be subject to an Administrative Civil Penalty. The enforcement 
mechanism should be the same for all plans reviewed under the provisions of this bill. 

We look forward to working with the County Council and County Executive on this 
bill. 

Franyoise M. Carrier 
Chair 

Enclosures 
FMC/MP/jh 
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MONTGOlvlERY COUNTY PLANNING DEPARTlvlENT 
THE MARYLAND-NATIONAL CAPITAL PARK AND PLANNING COMMISSION 

Discussion: Montgomery County Bill 35·12 - Tree Canopy Conservation 

MCPB 
Item No. 
Date: 1~10~13 

Iflf Mark Pfefferle, Chief, Mark.Pfefferle@montgomervplanning.org, 301495-4730 

Completed: 1~~13 

Description 

Montgomery County Bill 35-12 was introduced by the County Council on behalf of the County Executive on 

November 27, 2012. This bill proposes a new requirement on any person that is required to obtain a 

sediment control permit and that removes tree canopy. Persons that remove tree canopy will be required 

to pay a fee to mitigate forthe removal of canopy. The fees collected are to be deposited into the Tree 

Canopy Conservation Fund, which would be authorized by the legislation. The funds will be used for the 

establishment and enhancement of existing tree canopy. The County Council is holding a public hearing on 

January 17, 2013. The public hearing will also be for Montgomery County Bill 41-12 entitled Street and 

Roads- Roadside Trees Protection. Bill 41-12 is not the subject of this staff report and this bill does not 

impact the Planning Department. 

Summary 

Staff recommends the Planning Board support Bill 35-12 with amendments. 

Discussion 

If approved by the Council, Bill 35-12 would supplement the County's Forest Conservation law or Chapter 22A 

of the County code. The County's Forest Conservation Law is modeled after statewide legislation passed in 

1991 that required each county and municipality to develop and implement a forest conservation program. 

The County's Forest Conservation law is primarily focused on the protection and creation of new forest. The 

Forest Conservation law requires any regulated entity to preserve a certain percentage oftheir property in 

forest, or to plant new forest if no forest is currently onsite. If a person is unable to protect, or plant, the 

required percentage of forest onsite there is an offsite planting requirement. Not all projects have forest 

planting requirements. Recently the State and County Forest Conservation laws were amended to provide 

additional findings before trees greaterthan 30 inches diameter could be impacted by development. 

Montgomery County Bill 35-12 is not a State mandated requirement but was initiated by the County Executive 

to "minimize the loss and disturbance oftree canopy as a result of development". 

Bill 35-12 requires any person that is required to obtain a sediment control permit pay a fee to mitigate 

canopy loss when land disturbing activities occurs under the tree canopy. The fee will be paid to the County 
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and deposited into the Tree Canopy Conservation Fund. The fee is to mitigate forthe loss of, or disturbance, 

to tree canopy; however, the mitigation amount is based on the amount of ground disturbance under the tree 

canopy and not based on the actual removal of the tree canopy. The methodology is simple, however not 

always accurate for frequently land is disturbed under tree canopy without any portion of the tree above 

ground-level being impacted. 

The methodology used to calculate the mitigation amount does not give credit to persons that utilize tree 

protection to save trees and thus tree canopy. The methodology does not consider the health of the tree nor 

the tree species. Certain tree species are more susceptible to construction damage than are others; similarly 

trees that are in poor health have difficulty withstanding any additional impacts such as the severing of roots. 

There should be consideration given to the health of a tree, however, the methodology does not require field 

visits but relies on aerial photography superimposed over the proposed limits of disturbance. There is a 

tradeoff between the simplicity of the methodology to identify tree canopy loss and the information and data 

needed to calculate the mitigation. The proposed methodology does not require persons subject to the law to 

have special qualifications to assess the heath of the trees that support the canopy. 

The proposed legislation does not indicate the unit fee amount nor does it discuss if the fee will be set at a flat 

rate or graduated to increase as more land under the tree canopy is disturbed. The legislation does not allow 

persons subject to the law to meet the mitigation requirements other than through payment into the Tree 

Canopy Conservation Fund. 

If approved the legislation will be administered and enforced by the Planning Department and the 

Montgomery County Department of Permitting Services. The Planning Department will be required to 

implement and enforce the provisions of the law for properties that are subject to the forest conservation law. 

This will include all development applications that require Planning Board approval and all properties where a 

Forest Conservation plan, or exemption from submitting a forest conservation plan, is approved by the 

Planning Director. The Department of Permitting Services will administer and enforce the provisions of the 

law on all persons that are required to get a sediment control permit but do not require any approval from the 

Planning Department. This will typica IIy apply to owners of recorded single lots less than 40,000 square feet in 

size. The legislation does not apply to any person that wishes to remove a tree when a sediment control 

permit is not required. Therefore, homeowners will be able to remove a hazardous tree without being subject 

to the legislation. 

Impact to Planning Department 

The additional work for the Planning Department review staff should be minimal for staff already has the 

aerial extent of tree canopy shown on natural resource inventories/forest stand delineations. All forest 

conservation plans and all exemptions from submittinga forest conservation plan show the limit of 

disturbance and the tree canopy therefore the amount of tree canopy impacted, according to the 

methodology, is simple to calculate. 

The inspection staff would continue to ensure approved plans are fully implemented. There should be 

minimal additional work to the enforcement staff to implement this bill. However, the Bill as written provides 

the potential for all enforcement actions to be forwarded to the Planning Director for action (lines 349 
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through 367). This could substantially increase staff's workload. Staff is proposing changes to the Bill that 

keeps the enforcement of the law separate and distinct and prevents violations under the Department of 

Permitting Services' authority from being enforced by Planning staff, or penalties assigned by the Planning 

Board. 

Impact to the Regulated Entities. including the Parks Department 

The tree canopy legislation is a new cost to all persons subject to the legislation. Anyone that is required to 

obtain a sediment control permit will also be required to prepare a plan showing the aerial extent of canopy 

and the proposed limits of disturbance. The intersection between the limits of disturbance and the tree 

canopy will determine the amount of mitigation necessary. The fee associated with the mitigation will be set 

at a later date. The proposed legislation indicates that mitigation fees will not be applied to the first 5 percent 

of the area of tree canopy disturbed' (lines 290 and 291). This is seen as a credit for on~site landscaping (line 

289). However, the legislation does not provide a credit for meaningful tree protection. 

The Parks Department will be subject the legislation each time they are required to obtain a sediment control 

permit. They will need to provide mitigation equal to the intersection between the tree canopy and the limits 

of disturbance. The Parks Department has certified arborists that design tree protection to protect the park 

assets but under the proposed Bill will receive no credit for tree protection. An example of a project that will 

be heavily impacted by this new legislation is Woodside Park. In October 2011 the Planning Board approved a 

forest conservation plan for the Park. The Park contains no forest but is almost completely covered by tree 

canopy. The limit of disturbance that is associated with the forest conservation plan is large and the tree 

protection to be installed is impressive, however, even though many trees will not be removed the 

intersection between the limit of disturbance and tree canopy will require a large amount of mitigation for the 

5 acre park. The legislation does not grandfather previously approved plans and therefore the Parks 

Department will need to pay the required fee. 

Conclusion and Recommendation 

Planning staff recommends the Planning Board support BiII35~12 requesting the following amendments: 

1. 	 Provide an exemption that grandfathers any project that has obtained approval of a forest 

conservation plan or an exemption from submitting a forest conservation plan prior to the effective 

date ofthis legislation. Insert a new section 55~5U) that grants an exemption to the provisions of 

this Bill if IIany person that has obtained approval of a preliminary or final forest conservation plan, 
or an exemption from submitting a forest conservation plan, before the effective date of this 
legislation. " 

2. 	 On line 209 change "site plan" to "building site plan" for site plan is identified in the "definition" 

section on lines 98 and 99 as "a plan or an amendment to a plan approved under Division 59~D~3 or 

Chapter 59". Staff also recommends the term "building site plan" be identified in the section 55-2 as 

"Building Site Permit means a drawing submitted in support ofa building permit application for an 
individual/ot" . 
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3. 	 Identify the mitigation rate in Section 55-9. That is, will the unit fee be the same for each unit 

square foot of tree canopy impacted or will the mitigation unit fee increase as the square footage of 

disturbance increases. 

4. 	 Include a subsection within Section 55-9 that provides mitigation credit to any person that does not 

remove any tree canopy and protects trees during the construction process. 

5. 	 Include a subsection within Section 55-9 that provides mitigation credit to any person that does not 

remove any tree canopy and impacts less than 30% of the critical root zone of a tree that supports 

the tree canopy. 

6. 	 Provide opportunities for persons that have a tree canopy mitigation requirement to meet their 

mitigation by planting new or replacement trees onsite instead of requiring an automatic payment 

into the Tree Canopy Conservation Fund. Base the on-site mitigation on the 20 year canopy of each 

tree species to be planted. 

7. 	 Under the "Penalties and enforcement" section, replace lines 339 to 342 "Enforcement action. The 
Director_of Permitting Services or the Planning Director may issue a notice of violotion, corrective 

action order, stop-work order, or civil citation to ony person that couses or allows a violation of this 
Chapter" with "Civil action: For any activity subject to Chapter 55-7, the County may bring any civil 

action authorized by law under Sections 1-18,1-19, and 1-20 to enforce this Chapter or any 

regulation adopted under it." 
8. 	 Under the "Pena!ties and enforcement" section, replace lines 346 to 349 "Other remedy. In addition 

to any other penalty under this Section the Planning Board may seek any appropriate relief 

authorized under Section 22A-16" with "For any activity subject to Chapter 55-8, the Planning Board 
may bring any enforcement action authorized under Article 11/ of Chapter 22A to enforce this Chapter 

or any regulations adopted under it'. This clarifies that the Planning Board would not be asked to 

assess an administrative civil penalty to violations under the purview of the Department of 

Permitting Services. 

9. 	 Delete the entire section 55-12 "Administrative Enforcement" (lines 349 to 367) for this is already 

addressed in the changes mentioned above. Since the Planning Department's reviews associated 

with the Bill will be incorporated into a forest conservation plan (lines 261 to 264) this section is not 

necessary. 

10. Modify lines 424 to 428 from "Fines paid into the Tree Canopy Conservation Fund. Any fines 
collected for noncompliance with a limit of tree canopy disturbance or forest conservation plan 
related to tree canopy disturbance must be deposited in a separate account in the Tree Canopy 
Conservation Funa' to "Fines collected under the enforcement ofChapter 55-7 to be deposited in a 
separate account in the Tree Canopy Fund. Fines collected under the enforcement ofChapter 55-8 to 

be deposited in the County Forest Conservation Fund." 

Attachment 

1. Montgomery County Bill 35-12: Trees- Tree Canopy Conservation 
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Amended staff recommendations presented to the Planning Board on January 10, 

2013. 

Replace staff recommendations 7 and 8 of the staff report with new 

recommendation #7 below 

55-11. Penalties and enforcement. 

ill Enforcement authority. The Department of Permitting Services has 

enforcement authority for any activity approved under Section 55-7 

and the Planning Board has enforcement authority for any activity 

approved under Section 55-8 . 

.Qi} Civil Enforeement actions. For any activity subject to Chapter 55-7 

or 55-8 t+he Director of Permitting Services or the Planning Director 

may bring any civil action authorized by law under Sections 1-18, 1­

19, and 1-20 to enforce this Chapter or any regulation adopted under it 

except that the maximum civil fine permitted is as stated in 55­

11(c).may issue a notice of violation, corrective order, stop 'NOrk 

order, or civil citation to .ill!Y person that causes or allov/s a violation 

of this Chapter. 

(£) Civil finepenalties. The maximum civil tlnepenalty for any violation 

of this Chapter or any regulations adopted under this Chapter is 

$1,000. Each day that ~ violation continues is ~ separate offense. 

@ Other remedies. In addition to !:illY other penalty under this Section, 

the Planning Board !:!li!Y seek .ill!Y ~priate relief authorized under 

Section 22A: 16. 



alA Testimony 
January 17, 2013 

Bill 35-12 Canopy Tree Bill 
Bill 41-12 Roadside Tree Bill 

Let us take a moment to recognize the process that these bills followed to get to where we are today 
and what that may tell us. Taking the bills one at a time, first, the Roadside Tree Bill: 

Some in the environmental community report trees in the right-of-way, owned by the County, may be 
disturbed, damaged or removed without proper consideration. Council Members Berliner and Eirich 
sought insight from County staff and invited both the environmental community and the building 
community in for discussion. The dialogue continues even to this day. In spite of everyone's best effort, 
however, there remains a disconnect. We cannot agree that a real problem exists. It seems every 
instance brought to our attention of a roadside tree problem involved a utility or the County and not a 
builder. Is there a problem with builders? This is like the famous Groucho Marx line "Who are you going 
to believe, meur your lying eyes?" 

Well our "lying eyes" see the following: 
1. 	 Builders have to obtain a DNR permit to disturb a tree in the Right-of-way that says, on the 

permit, that the applicant must get permission from the owner of the right-of-way to disturb the 
tree, the permit does not grant that right. 

2. 	 If we want to remove a tree, we are required to consult with a licensed tree expert and replace 
trees removed and meet with the State Forester 

3. 	 The right-of-way and the trees are owned by the County 
4. 	 If we need to disturb the right-of-way we have to get a right-of-way permit from the County and 

an Erosion and Sediment Control permit. 
5. 	 If we want to build a house, we have to get a building permit 
6. 	 On the building permit is a check-off that we have complied with the DNR permit. 
7. 	 We are required further to include an affidavit that we comply with the DNR permit. 
8. 	 If a R-O-W permit is required, we meet with the DPS inspector on-site to before we can proceed 
9. 	 DPS inspects the site numerous times to make sure we comply with our permits and before any 

R-O-W bond can be released 

If there are problems of compliance, DPS can identify the problem and seek corrective action before 
they issue a final inspection. 

We are told, through hearsay, that the State believes they do not have the manpower to enforce the 
State law. Our experience tells us otherwise. But if that were true, the County still owns the tree, grants 
the R-O-W permit, grants the Sediment Control Permit, grants the Building Permit, inspects the site, 
grants the final inspection, releases any bonds and issues a U&O permit. And of course we are back to 
the first question, is there really a problem with builders? 

We find the argument that the County should have the right to regulate its trees compelling. If the bill 
only moved the permit from the State to the County; no problem. However, in addition to ADDING a 
new permit process {since they cannot eliminate the State Permit}, this bill adds an application fee, a 
tree removal fee, a tree replacement fee and protection for tree canopy on private property {though I 
understand this clause will be removed}. Easily many thousands of dollars. Instead of the builder having 



responsibility to plant a replacement tree, the County takes over that responsibility. Well we already 
know what are "lying eyes" can see concerning the maintenance and replacement of County street 
trees, and it's not good. So we would have to explain to our buyer why their street tree remains 
unplanted. 

This is a law that serves no appreciable purpose. 

As to the Canopy Bill, we have been working over two years with Conservation Montgomery and DEP to 
consider the best way to preserve and replace canopy within the urbanized parts of the County. This bill 
unfortunately does not reflect any element of agreement with us and I do not think it addressed the 
objectives ofthe environmental community. This bill comes down to a tax on disturbing any canopy 
(not trees, just the ground under the tree canopy) on any lot for any reason with no opportunity to 
mitigate on-site or off-site. You can avoid the disturbance (by not building) or pay the tax. If you have 
no trees on your property, there is no tax. If you have trees on your property, well ... there may be an 
incentive to change that because you will have to pay a fee to work under the canopy, even, by the way, 
ifthe canopy is on your neighbor's property or in the R-O-W. 

Unfortunately, for the homeowner and the builder, there is no real opportunity to avoid the tax since 
most of the disturbance occurs to meet County requirements for 100% storm water storage on-site, 
setback requirements, utility requirements, etc. Fortunately for the County, builders prefer to save 
trees to avoid the cost of removing mature trees, unless they are dangerous and should be removed, 
and homeowners like to plant trees. So even without this bill, the County may be getting more tree 
canopy over the long run. 

If you want to charge a canopy Impact Tax, well let's see if we can agree on an appropriate amount. 
Otherwise, please reject this bill. 

Thank You. 

S. Robert Kaufman 
Director of Government Affairs 
MNCBIA 
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TESTIMONY TO THE "rRANSPORTATION, INFRASTRUCTURE, ENERGY & ENVIRONMENT COMMITTEE, 

MONTGOMERY COUNTY COUNCIL: 


BILL 35-12, TREE CANOPY CONSERVATION (PROGRAM) 

JANUARY 17, 2013 


Good evening. I am Linda Silversmith, Action Vice President and Natural Resources Co-Chair of the 
League of Women Voters of Montgomery County, MD (LWVMq. On behalf of the League, I am 
speaking in favor of this bill establishing a tree canopy conservation program . 

. We note the following concerning existing and proposed county environmental programs: 

• 	 The county wisely commissioned and received from its Sustainability Working Group a County 
Climate Protection Plan in 2009 that result~d in SO to 60 wide-ranging recommendations. 

• 	 Chapter 18A of the county code, Energy-~egulations,is commensurate with the climate 
protection plan but addresses only one area of the plan's recommendations. Many of its other' 
areas need further attention, including trees and forests. 

• 	 The approach in the proposed bill is particularly wise in proposing touse the amount of tree 
canopy':'" rather than the number of trees - as a measure for protection and enhancement of tree 
coverage in urban areas. 

• 	 The proposed bill fills a gap as the county's Forest Conservation Act does not cover groups of 
trees that do not constitute a forest. 

Below are some specifics concerning relevant LWVMC positions: 

- ' 	Nationwide the League of Women Voters speaks up to promote an environment beneficial to life 
through the protection and wise management of natural resources in the public interest. 

- We support special attention to maintaining and improving the environmental quality of urban 
communities. 

-We recognize the special responsibility by each level of government for those lands and resources 
entrusted to them. 

- We join the county administrator in recognizing the mUltiple value of trees for cleaning air and 
water, managing storm water, and ameliorating ambient temperatures. 

League of Women Voters of Montgomery County, Maryland, Inc., 12216 Parklawn Dr., Suite 101, Rockville, MD 20852 . 
TeL: 301-9R4-95R5 * FRX= ~01.9R4-9;Rn * F.m~jJ= Iwvnw(Q)proh:.rom * Wph' mnnt.lwvnlfl.nru 



• 	 Indeed, with the climate change crisis that is now confronting the earth, every positive step we 
can take towards moderating temperatures is important. Fighting climate change is one of the 
highest national priorities of the League. 

Indeed, climate change is probably the most urgent issue facing humankind. Actions taken at any 
level of government can help. 

Thank you for your attention. 
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Thank you for the opportunity to testify on behalf of Conservation Montgomery on this very important 
legislation. 

We support passage Bill 35-12. However, our support is conditional. We urge the Council to 
incorporate amendments that you will receive from Conservation Montgomery and our partners before the Jan. 
28th Transportation & Environment Committee work session. A starting point for our list is at the bottom of my 
testimony. We also ask that you use Planning Board recommendations that will strengthen 35-12 and clarify 
language. My understanding is that the County Executive is willing to accept amendments that will improve 
this bill. That's good news. 

Bill 35·12 is intended to slow the loss of existing canopy and discourage scraping lots down to 
moonscapes on smaller tracts of land that are not covered under the existing Forest Conservation Law (FCL). 
For the past 20 years, we've seen many trees that fall below the 40,000-square foot threshold of the FCL 
disappear. Over the past 20 years, we have also seen changes in development patterns. Development has 
shifted more toward urbanized areas of the county closer to transit centers. It's time for our tree laws to be 
updated to reflect trends in development. 

Opponents of35-12 will tell you that the cost of implementation is too high and that new tree legislation 
will add "more red tape and bureaucracy" to the development review process. Attached to my testimony, please 
find a 1991 letter from members of the building industry. They were protesting the FCL, and complained to 
then-Council President Leggett of costs associated with implementation ofthe FCL, more red tape and 
bureaucracy. Yet today, builders are protesting 35-12 and its companion Bill 41-12 and telling us that the FCL 
works and that we don't need more protection for trees that fall outside of the jurisdiction of that law. 

Opponents of 35-12 will say we have enough trees and they'll point to our almost 50% countywide 
canopy cover - which includes forested land covered by the FCL that our friends in the building industry 
opposed in the early 1990s. But the fact is there are sections of the county at 8% canopy (Montgomery Hills), 
or 11 % (Bethesda central business district), or 13% (Long Branch community). We believe that all residents of 
this county deserve to live within an acceptable level oftree canopy. 

P.O. Box 7292 WWW.ConservationMontgomery.org 
Silver Spring, MD 20907 
240-793-4603 @ConservationMontgomery@live.com 
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Even where there are areas of the county with abundant canopy, it's important to remember that tree 
canopv is never static. It is always changing due to tree loss from many causes. Tree canopy percentages are 
a moving target. We need better laws to manage this valuable resource effectively and conserve trees that fall 
outside of the definition of forests as stated in the FCL. 

This long-awaited tree bill presents Montgomery County with an opportunity to replicate the modest 
success of the existing FCL; we can slow tree loss in the Down County just as the FCL has slowed loss of forest 
land in the Up County. We can no longer afford the cumulative impact oflosing canopy in urbanized sections 
of the county a few trees at a time. 

Respectfully, we submit the following revisions to 35-12 and encourage the Council to include Planning 
Board amendments in the final version of Bill 35-12: 

1. 	 In general, additional mitigation options must be identified in Bill3S-12. We need incentives to save 
healthy mature trees on-site instead of using a :fund to cut and pay as the only option. A good starting 
point is that builders should get mitigation credit and not be required to pay into a :fund when they do not 
disturb tree caiiopy and whenever they take measures to preserve existing trees on a site. This will 
provide more incentive for saving healthy mature trees than offering a cut and pay scenario as the only 
option in an urban canopy law. 

2. 	 Parks need to be exempt from Bi1l3S-12 in the same way that DEP has exempted their own stewardship 
projects. 

3. 	 The mitigation rate in Bill3S-12 is unknown. This needs to be included or discussed prior to passage. 
The regulated community has a right to know what the fee amounts will be. And we ask that a 
significant fee amount be placed on demolition of mature or desirable trees. The fees collected must be 
significant to deter unnecessary removal of healthy trees, and high enough for this new policy to be 
effective -- and taken seriously. 

4. 	 Set a county\\ride canopy goal ofa SO% minimum in all areas of the county. This will ensure that areas 
where the canopy is now as low as 8% (Montgomery Hills) or 13% (Long Branch) have a measurable 
goal for increasing canopy in the future. 

S. 	 Bi1l3S-12 proposes to delegate DPS with a new role in implementation of tree canopy regulations, yet 
DPS is being assigned a role for which they presently have no experience or expertise. There must be an 
ISA-certified arborist within DPS who has the technical knowledge to determine what trees can be saved 
on a plan or should be saved, or what species and size should be replanted to replace canopy that is 
destroyed. Only an ISA-certified arborist and staff can fully implement the legislation and regulations in 
an accompanying technical manual for both tree bills. If an IS A-certified arborist is assigned with 
duties under the provisions in Bill 41-12, perhaps the same professional can also administer provisions 
of the urban canopy legislation. 

6. 	 The maximum civil penalty of$1,000 per day is far too low. In order for provisions ofBill3S-12 to be 
enforced effectively, the penalties should be increased along with setting a substantial cost for 
demolition of mature tree canopy. 

P.O. Box 7292 	 WWW.Conse.rvationMontgomery.org 
Silver Spring, MD 20907 
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The·Honorable Isiah Leggett 

Members of the County Council 

Montgomery County Council 


'.100 Maryland Avenue, 006737 •• .I 

Rockville, Maryland 20849 

Re: Forest Preservation Legislation 

pear President Leggett and Members of the Council: 

Associated Builders & Contractors of ~etropolitan 
Wa.hington would like td co~ment 6n proposed l~gislation 
to protect Montgomery County's trees and fbrests (Bills 
48-91, 4~-911 50 91, Subdivision Regulation 91-3 and 
Zoning Text Amendment 91015). 

Our concerns revolve· around two issues -- the costs 
associated with impleme~ting this legislation and the 
additional red tape and bu~eaucracy required. The 

'estimated price tag including the proposed arborist is in 
excess of $700,000. The bill should"be specific that the 
duties of an arborist will be incorporateq i.nto existing 
staff fUnctions. 

,.' Having the fee in lieu of afforestation or 
reforestation at 30 cents per square foot and the maximum 
administrative civil penalty at $1.20 per'squarefoot 
i~stead of 10 cents and 30 cents respectively is 
,needlessly burdensome given the current depressed state of' 
construction in Montgomery County. The fees and penalties 
outlined in the state bill should be implemented and these 
Ic~n be reviewed in the future if they are not sufficient. 

ABC believes that the requirements under Maryland's 
Forest Conservation Act of 
Montgomery County's trees 
council should proceed on 

While recognizing the 

1991 are sufficient to protect 
and forested areas and that the 
this premise. 

need to preserve our trees and 
forests, we believe such protection must be balanced 
against economic and budgetary realities. 

S~~relY ~YOU~S~I 
~ _~ ~n~,~::::--::z.L1·71--- . 'j/ / ( ;. tf. J..­
Edward G. Marks 
Director of Government 

and public Affairs 
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1.17.13 Testimony Presented By: 
Larry cafritz 
7520 Hampden Lane, Bethesda 

Tree Canopy Bill 35-12 
I have been a resident of Montgomery County my entire life and I have a small business that has been 
renovating and building homes in existing mature neighborhoods here for over 20 years. 

There is no doubt that a well located tree is an amenity and I think we all know the well documented 
benefits that trees serve to the environment. I would go so far as to say that any and all trees are good 
for the environment...even a dead tree is good for the environment, providing habitat and nutrition to 
the earth's creatures. But when mixing trees, homes, human activity and our infrastructure, you have to 
step back and understand the complexities of stress and risk on trees in our neighborhoods, no matter 
how good they might be for the general environment. One could argue that it is more the beauty of 
trees in our neighborhoods that we humans enjoy, as long as we don't have to deal with the expense 
and the risk of hazards. This Bill seems to ignore the latter and assumes all private canopy can be and 
should be saved, and that any homeowner messing with their own trees should be severely punished. 

I would venture to guess that almost your entire constituency in Montgomery County expects and 
appreciates having control over their own private trees at their 0V:'n risk and expense, while at the same 
time, may be upset when a neighbor's attractive tree comes down in a storm or in preparation for a 
major improvement. This would be anyone's normal reaction, but this Bill is the not the way to address 
it, if you think it needs to be addressed at all. 

I am curious .... what is the problem that this Canopy Bill is trying to solve? I am a tree lover and a 
builder, but when these old "at risk" trees no longer can survive the stress we as homeowners put them 
through, with our roads, sidewalks, driveways, fences, homes, water and sewer lines, gas lines, power 
lines, storm water trenches and pits, pesticides, etc., they end up dying and becoming life threatening 
hazards. (See Photos C9 and CI0). 

The complexity is enormous and the risk can be high when a poorly located tree has to compete with 
making major improvements. There is no good reason why a homeowner should be penalized for 
disturbing ground under tree canopy overtheir own private property. Wouldn't it make more sense to 
renew our aging and "at risk" tree population that may have to come down when making major 
improvements, by replacing them with trees for the future? Why charge a deterrent tax on the 
homeowner's tree canopy and discourage making improvements, rather than encourage more tree 
planting on site, after the improvements. Safety around our homes is paramount. How many more 
dangerous trees have to fall before the few supporters of this bill understand this? 

The mechanics of this Canopy Bill are severely flawed and make no sense at all. 
Flaw#l: It charges a canopy tax to a homeowner for actually complying with a perplexing storm water 
management law requiring 100% removal of storm water runoff, existing and new, from hitting the 
streets and storm drains, when doing major improvements (A creation of the State to protect the Bay 
from new home subdivisions, but enforced by the County on major improvements on spot lots in 
existing mature neighborhoods). This forces you to ravage a property under any existing tree canopy in 
order to trench pipes all over your site and excavate large holes to install drywells, raintanks, infiltration 
planting beds and rain gardens from every downspout on your home and from your driveway. (See 
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photos Cl through C8). How ironic that one environmental law has the unintended consequence of 
killing even more homeowner trees than necessary, when making improvements. 
Flaw#2: Whatever canopy tax is received will not even be used for replanting new trees on site, nor is 
there any appreciable credit for a homeowner to do so at their own expense. The County says it will use 
the money to plant trees in some other location within the same watershed, if it can. How does this help 
our neighborhoods under improvement? 
Flaw #3: It charges a tax on disturbed area under canopy, whether you remove a tree or not. 
Flaw#4: It does not even disclose the tax rate, which is essential to know, in order to even discuss this 
Bill. 
Flaw#S: There is no grandfather provision or an effective date for permit applications. How is anyone 
supposed to continue to plan improvements with this hanging over their heads. 

Those people who support this bill may love everyone else's trees as much as I do, especially since we 
get to enjoy them at no expense, risk or consequence, but that does not give them, or anyone, the right 
to force an excessive and punitive tax on a homeowner's private tree loss. There are people that will 
argue that there are ways to work around every tree in existence, however impractical, ignoring safety 
and consequences. 

I encourage you to reject this Bill and, if you really think we need to legislate private trees, write 
something that, instead, encourages planting to renew this natural resource for our future. 

Did you know that a White Oak will grow a canopy of up to 80 feet wide at maturity? That is over 5,000 
square feet of canopy. 
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WEST MONTGOMERY COUNTY CITIZENS ASSOCIATION 

P.O. Box 59335 • Potomac, Maryland 20854 

.Founded 1947 

January 17,2013 - Testimony - County Council Public Hearing on Bi1135-12 Trees - Tree 
Canopy Conservation and Bill 41-12 Streets and Roads, Roadside Tree Protection 

Both .ofthese pieces of legislation are overdue. We've known for a long time that trees 
are not just another pretty face in the landscape. Trees are invaluable to air and water quality. 
They stabilize temperatures, reduce energy costs, contribute to physical and mental health, 
increase property values, and act as an economic stimulus to recreation and tourism. We save 
and replant forest through the FCL but we've not done the same for individual trees or stands of 
trees. It is time to elevate the value we place on trees by giving them and the canopy they provide 
some well earned status. Protective legislation says we care and expect our citizens and 
institutions to do the same. 

BiD 41-12 brings roadside tree protection closer to home. The State has made clear they 
cannot and do not enforce the Md. .Roadside Tree Law. An MOU with them would remove 
duplicatio~ a 2 week turnaround on the permit eliminates excessive waiting and folding this 
requirement into the existing permit to work in the ROW should eliminate concerns about 
another layer ofbureaucracy. We need this law so the County can protect our own assets 
ourselves. 

Bill 35-12 is not as easy to support. Despite assertions by Executive staff that 
stakeholders have been an integral part ofcrafting this bill, many ofus feel our concerns have not 
been heard. This Bill needs work and this hearing is part ofthe process by which we do it rve 
attended both Planning Board agenda items on Bi1135-12 and I'm very encouraged by the 
discussion Executive stitffhad with the Commissioners this morning indicating their willingness 
to entertain some critically needed amendments. Particularly important is the exemption ofParks 
projects as well as allowing additional mitigation options such as credit for· protecting trees and 
credit for replanting shade or significant trees onsite. After all, our goal is to replace canopy 
when and where we are losing it as well as in already depleted neighborhoods such as the 8% left 
in Montgomery Hills. WMCCA support tonight is both preliminary and conditional on 
amendments arrived at during:future discussions. We would welcome being a participant in that· 
process and we'll be joining many ofthe groups testifying for this bill in a unified statement and 
list we'll provide to the Council before the first T &E Committee work session. 

In our Forest Conservation Advisory Committee (FCAC) meetings, we've discussed the 
need to set goals for canopy cover or increasing canopy cover. Montgomery County has already 
done this with our successful recycling program. Set goals for attainment. Meet them and then set 
higher goals. I would note that in Md., the City ofCumberland, despite their aiready robust 
overall canopy of49% has set a goal to increase it by 35 to 55% by the year 2020. They even 
have a Shade Tree Commission. We need goals and a vision for the future. 



, -We stilIliave a:numbet ofunanswered questions. Why are We not counting trees. as part 
ofour County storrnwater management program? Bill 35-12 is designed to take into account our 
County's altered economic condition. It nroooses imolementation "through a desktop evaluation 
and by curbing the cost of additional staff. Can we really properly evaluate the health and 
condition oftrees on any given property withouta more field focused process and site visits? 
What about the mitigation rate? Don't DrODertv owners have a right to know more about what 
they might be expected to pay for disturbing canopy? _ . 

We do need a tree bill. The time has come. Bv Drotecting our tree cover. we can achieve 
the. success we've had with the Forest ConservationLaw(FCL). Because of urbanization and 
redevelopment, we are seeing the loss of canopy in neighborhoods where tree canopy has 
matured. Because ofnast develonmentDractices. we suffer from vast parking lots with no shade 
in sight. -Replenishing and ehhancing our canopywillbe-anongoing:task. The time is now..The 
public wants it. The climatedesperatelyneedsjt and this bill hasthe.potential to be a good seed 
to : start Q!owill!:! more of iL . ..' , '_ 'c " 

" 

,;(­resnectfullv submitted., .. ' 

', .. ',r, ,-

Ginny Bames, Environmental Chair 
ginnvbarnesrmiuno.com - • 
(301) 762-6423 
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Renewing Montgomery Opposes Bill 35-12 Tree Canopy Bill 

I represent Renewing Montgomery. Over the years we have met with 
numerous citizen associations to discuss the issues associated with infill 
development. These meetings have resulted in a collaborative approach 
to homebuilding, allowing the homeowner, builder, and the community 
to understand the issues from the other's perspective. 

It became clear at the meetings that most residents do not understand 
the current regulations. We believe it is essential that any new 
legislation that impacts existing neighborhoods be presented to the 
individual citizen associations to obtain their input before proceeding 
with implementation. 

In our meetings the residents have generally agreed that infill 
development is a positive change for older neighborhoods and the goal 
should be to minimize the disruption to the community when possible by 
making all regulations efficient, consistent, and clear. The sooner the 
home improvements are completed, the better it is for all concerned. 

The following are reasons why Renewing Montgomery opposes Bill 35-12. 
1. 	The County has always allowed the removal of trees on private 

property without any permit or fee requirement. This is a basic 
property right. This Bill will impose significant fees on property 
owners seeking to improve their homes, and will discourage home 
improvements due to the excessive costs. 

2. 	Current common law allows all property owners to remove any 
overhanging limb or root that extends onto their property. This bill 
takes away this basic property right and imposes an unnecessary 
and expensive fee; it is an unnecessary and illegal infringement of 
private property rights. 

3. 	In older neighborhoods the complaint is more often there are too 
many trees - especially during storms. The clearing of trees to 
allow for home improvements helps remove dangerous trees that 
have outgrown the allowable space. This bill will add a significant 
fee to the cost of removing a tree. 

4. 	This bill will discourage home improvements and devalue 

properties with existing trees. 


5. 	This bill will discourage homeowners from planting trees to avoid 
the canopy fee. 

6. 	The trees on private property were planted by the homeowners at 
no cost to the County. Some are weed trees that are undesirable. 
There is no distinction between a dying poplar and a healthy oak 
tree; all are considered valuable canopy - but all trees are not 
equal. Over the years they were maintained by the homeowners. 
Now the County is imposing a fee to remove them; so in exchange 



for providing the canopy, the County is now requiring another fee 
from property owners to improve their property. 

7. 	The fees collected will not replace the trees being removed. The 
fees will be used to plant trees somewhere else in the County. This 
bill does nothing to replace canopy where it is removed. 

8. 	The canopy tax will discourage home improvements that increase 
energy efficiency and improve storm water management. New 
homes raise property values, stabilize neighborhoods, meet the 
needs of today's families, and increase tax revenue. This bill 
misses the big picture as it is focused only on one environmental 
issue, while ignoring all the other benefits of home improvements. 

9. 	This bill will discourage tree removal to accommodate home 
improvements. It will likely cause property owners to not remove 
questionable trees creating an unsafe situation that can cause 
severe property damage or even death. In addition it costs twice as 
much to remove a tree after home improvements are completed. 

10. 	 This bill assumes the entire canopy within the limit of 
disturbance will be removed, which is a false assumption not 
based on any evidence. 

11. 	 This bill does not give a reasonable credit for trees that are 
saved or replanted. It does nothing to encourage the planting of 
new trees - in fact it discourages tree replacement to avoid the 
canopy tax. 

12. 	 Tfthe County is truly concerned about tree canopy this 
should apply to all property owners regardless if they have a 
sediment control permit. If tree canopy is a benefit to all residents, 
than all the residents should share in the cost to either pay a 
canopy fee or replace the trees that are removed. 

13. 	 This bill has not been properly vetted by the numerous 
individual citizen associations who will be severely impacted by 
these new regulations. We suspect that the impetus of this bill is 
from a small vocal minority and that if the Council took the time to 
obtain input from the citizen associations the majority would 
oppose it. Renewing Montgomery would be happy to help 
coordinate and attend these meetings so that a thorough 
evaluation of the impacts could be considered by those it will 
impact. 

Any fee required to remove a tree on private property is a tax that will not 
achieve the goal of replacing canopy, discourages home improvements, is 
contrary to the law, reduces property values, reduces tax revenue, and 
does nothing to revitalize older neighborhoods. 

For these reasons Renewing Montgomery opposes this Bill and supports 
the current law which allows the removal of trees on private property 
,:vithout any permit or fee requirement. 
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MEMORANDUM 

To: 	 Transportation, Infrastructure, Energy & Environment Committee of the Montgomery County 
Council 

Cc: 	 Takoma Park Mayor and City Council; Daryl Braithwaite, Public Works Director, Todd Bolton, 
City Arborist 

From: 	 Susan Silber, City Attorney; Kenneth Sigman, Asst. City Attorney 

Subject: 	 Request for amendments to and statement of SUppOlt for Bill 35-12. 

Date: 	 January 22,2013 

We are writing on behalf of the City of Takoma Park to express the City's support for the policy of 
promoting tree canopy embodied in Bil135-l2 and to request an amendment to the Bill that would exempt from the 
requirements ofthe proposed Montgomery Co unty Tree Canopy Conservation Law acti vitythat is already regulated 
by municipal tree preservation legislation that is at least as stringent as the County Law. 

The City ofTakoma Park has long recognized the environmental, economic, and aesthetic benefits that trees 
provide and has enacted comprehensive legislation that protects existing trees and requires the replacement oflost 
trees. Therefore, the City supports the additional protections to the County's tree canopy afforded by Bi1l35-12. 
However, the City is concemed that Bill 35-12 would undermine the City's well-developed and thorough tree 
preservation scheme unless it is amended to recognize municipal authority on this subject and allow for an 
exemption from the County Tree Canopy Conservation Law for development activity that is already subject to 
comprehensive municipal regulation. 

Takoma Park's Tree Preservation Legislation 

The City ofTakoma Park has been on the leading edge of legislative efforts to protect tree canopy for many 
years. Chapter 12.12, Urban Forest, ofthe Takoma Park Code ("Tree Ordinance"), regulates all activity in the City 
that may have an adverse impact on the viability ofany tree that is at least 2411 in circumference, was planted with 
government funding, or was required to be planted or maintained pursuant to government tree preservation 
regulations. l Under Bill 35-12, only development activity requiring as sediment control permit would be subject 
to the requirements ofthe Tree Preservation Law. However, the City's Tree Ordinance regulates even small-scale 

I Takoma Park, like the County, is restricted regarding the regulation ofthe activity ofVerizon 
and Pepco, although the City has Memoranda of Understanding with both utilities that requires the 
utilities to notify the City of tree work and gives the City Arborist some influence over the activity. 
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activity that could have an adverse impact a protected tree.2 

Under the City's Tree Ordinance, most construction activity within the critical root zone of a protected tree 
requires a Takoma Park Tree Protection Plan Permit. The City Arborist aids property owners and their contractors 
in the development ofa tree protection plan, which must be approved by the City before work can commence. Tree 
protection plans prescribe measures to minimize the impact of the construction activity on existing trees. When 
proposed activity requires the removal of a tree, a Takoma Park Tree Removal Permit is required. 

In developing tree protection plans, the Arborist seeks to minimize the number oftrees that must be removed 
as a result ofa project and protect the most valuable trees. For example, ifthe project involves the construction of 
a new home on a vacant lot, the tree protection plan may mandate changes to the size, shape, and placement ofthe 
house, to facilitate the preservation of existing large, healthy trees. For more minor projects, a tree protection plan 
may simply require the installation of tree protection fencing to prevent the storage ofmaterials or the parking of 
heavy equipment within the critical root zone of a tree. Tree protection plans also mandate additional measures to 
protect remaining trees from the impact of construction. For example, a tree protection plan may require the 
applicant to tunnel under tree roots to lay cable, rather than digging a trench through the roots, refrain from using 
heavy equipment in the critical root zone ofthe tree to prevent soil compaction that may kill the roots, utilize gravel 
or pervious pavers in lieu ofconcrete, and provide follow-up watering and treatment against disease for trees that 
will be stressed by the construction activity. Applicants must replace trees intended to be saved by the tree 
protection plan that die following the acti vity by planting new trees or paying into the City's tree replacement fund 
the cost ofplanting replacement trees. Replacement trees must be nursery stock trees ofspecified species, and the 
nwnber of replacement trees required depends on the size and condition ofthe tree prior to the activity. 

Significant pruning of protected trees also requires a permit, which will not issue for pruning extensive 
enough to halm the tree unless conditions make it absolutely necessary. 

When someone seeks to remove a protected tree in the City of Takoma Park, they must obtain a Tree 
Removal Permit. The City Arborist weighs the reasons for the removal ofthe tree against the benefits of retaining 
the tree in ruling on the permit application. Ifthe permit is granted, the applicant must plant replacement trees on 
site or pay an amount equal to the cost ofthe replacement trees into the City's Tree Replacement Fund. 

Takoma Park's Request for an Exemption 

Takoma Park believes that an exemption fi'om Bill 35-12 for activity in the City would be in the best interest 
of the City, the County, residents, and contractors. As discussed above, the City already provides extensive 
protection for existing trees and promotes the establishment ofadditional tree canopy through its Tree Ordinance. 
The City has honed its Tree OrdinallCe over decades, and has established an independent administrative body to 
review tree permit decisions. The City's tree permit process, which involves site visits and the development of 

2 Under Takoma Park's regulatory scheme, even very minor activity within the critical root zone 
of a protected tree requires the property owner or contractor to first have the City Arborist perform a 
Tree Jmpact Assessment to detemline whether the proposed activity is likely to have an adverse impact 
on one or more protected trees. For example, building a shed or paving or regrading an area of 25 
square feet within the critical root zone of a tree requires a Tree Impact Assessment. If the City 
Arborist detelTIlines that the proposed activity wi 11 not harm the tree( s), the property owner may proceed 
with the project. lfthe Arborist determines that the activity would have a significant adverse impact 
on a tree, then he advises the property owner that a Tree Protection Plan Permit or Tree Removal Pennit 
will be required. 
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individualized tree protection plans by the City Arborist, and a case by case assessment ofwhether the removal of 
a tree is necessary, results in much greater protection to the Takoma Park's tree canopy than Bill 35-12 would 
provide. The Takoma Park Tree Ordinance mandates tree-friendly changes to development plans and recognizes 
and rewards tree preservation measures and on-site tree replacement (through reductions in tree replacement 
requirements and the consideration ofmitigation measures in the granting ofpermits ). Bill 35-12, on the other hand, 
simply imposes a fee based on the area of disturbance of a proposed project. 

The City ofTakoma Park is concerned that subjecting development projects in the City ofTakoma Park to 
the requirements ofBill 35-1 2 and the City's Tree Ordinance would impose unreasonable substantive and procedural 
burdens on developers without providing additional protection to the tree canopy. Under the City's Tree Ordinance, 
developers would be required to apply for City permits, develop a site plan that minimizes canopy removal, develop 
a tree protection plan to protect the trees remaining on or near the site, and replace or pay the cost ofrep lacing the 
trees to be removed. Unless exempted from the County's Tree Canopy Conservation Law, the developer would also 
have to document the existing tree canopy for the site and the proposed area ofdisturbance, and then pay a County 
fee calculated based on the area ofdisturbance, without regard for the tree preservation, protection, and replacement 
measures already mandated by the City of Takoma Park. 

The City is also concerned that the imposition ofthe Montgomery County Tree Canopy Conservation Law 
would discourage compliance with the City'S carefully tailored Tree Ordinance. First, developers may not realize 
that both the City and the County regulate tree removal and replacement, and therefore inadvertently proceed with 
development projects without the necessary Takoma Park permits. Second, the City is concerned that the presence 
oftwo canopy preservation schemes, and their concomitant procedural hurdles and mitigation expenses, may cause 
developers to intentionally disregard the City's Tree Ordinance. 

Our proposed amendment to Bill 35-12, a copy ofwhich is attached, would provide for an exemption from 
the Montgomery County Tree Canopy Conservation Law for any activity in a municipality that has enacted tree 
canopy conservation legislation that is at least as stringent as the County's Law. The Department of Permitting 
Services would be responsible for determining whether a municipal tree canopy conservation ordinance warrants 
an exemption from the County Law. In addition, in recognition ofthe ongoing monitoring ofdevelopment projects 
performed by the Department ofPern1itting Services and the Planning Department and the County's interest in tree 
canopy conservation, the proposed amendment gives both County agencies the authority, at their discretion, to 
enforce municipal tree canopy ordinances applicable to projects under their jurisdiction. 

Conclusion 

For the foregoing reasons, the City ofTakoma Park respectfully requests that Transportation, Infrastructure, 
Energy & Environment Committee recommend that the County Council enact Bill 35-12 as amended by the attached 
proposal. 

F:\TAKOMAVI'REES\Montgomery County Legislalion\2013-01·22 TP COmme!l1S re Bill 35-12.wpd 

3 



Cityof Takoma Park's Proposed Amendments to 

Bill 35-12, Trees - Tree Canopy Conservation 


55~5. Exemptions . 

.. .. .. 

CD 	 any activity in a municipality that has enacted an ordinance for the Preservation. 

maintenance and establishment of tree canopy that the Department has detennined 
is at least as stringent as this Chapter. except that the Department and the 
Planning Board shall have the authQrity. cOncurrent with the municipality's 
authority. to enforce yjQlations QfmunicipaI tree canopy preservation Qrdinances 

relating to activities th~w~U!J.b.j~c..t to this Chapter jf not exempted under 
this..pcrragraph. 

55-11. 	Penalties and enforcement. 

.. .. * 

(b) Enforcement action. The Director of Permitting Services or the Planning Director 

may issue a notice ofviolatiol1• corrective order. stop-work order, or civil citation to any 

person that causes or allows a violation ormis Chapter or a municip<!LtXlt.S! canopy 
preservation ordinance. 

The City afTakoma Park's requested amendments to the Bill are double underlined. 



February 20,2013 

Montgomery County Council 
Transportation, Infrastructure, Energy and Environment Committee 
Attention: Roger Berliner, Chair 

Nancy Floreen 
Hans Riemer 

RE: Bill 35-12, Tree Canopy Conservation 

Dear Mr. Berliner, Committee Members Floreen and Riemer, 

You may recall that I testified at the public hearing on this bill and I attended the subsequent work 
session. I want to make a few points as you continue to deliberate this bill. 

We all agree that our trees are an important and valuable resource and should be protected and preserved. 
However, there has been very little factual justification for the bill, either from the Department of 
Environmental Protection staff or members of the public at large. We know as of 2009 that 50% of the 
county is covered by tree canopy, which is 157,219 acres or 245 square miles. However, a few simple but 
important questions remain unanswered: 

1. How much tree canopy have we lost since 2009? 
2. How much tree canopy have we gained since 2oo9? 
3. What is the Urban Tree Canopy (UTC) goal for the county? 
4. What is the fiscal impact (cost·benefit) of this legislation? 

It is not appropriate for this legislation to proceed until these basic questions are answered since the 
answers will either show ajustification for the bill or show that the bill is unnecessary. 

DEP staff presented a small residential section of West Bethesda that included the redevelopment of 13 
different lots. This was intended to demonstrate that redevelopment or infill development is causing a 
loss oftree canopy throughout the county. However, when the MNCPPC Tree Canopy Explorer tool is 
applied to this area, it calculates tree canopy coverage of55.9%, which is well in excess ofthe county 
average. The larger area presented by DEP, which includes a substantial portion of the Bethesda CBD, 
was also intended to demonstrate a section ofthe county undergoing substantial redevelopment and loss 
of tree canopy. Using the same tool, the canopy coverage is shown to be 47%, also a substantial amount 
of tree canopy for one of the more urbanized areas ofthe county. (See attachments) Based on this 
information alone, I do not see how this bill can be justified. 



I've also included an example of how tree canopy coverage has been added in the county during a time of 
rapid growth, over the last 30 years. This type of tree canopy growth is playing out allover the county in 
other communities that have been developed more recently. The North Farm neighborhood on Montrose 
Road existed in the 1970s' as a land parcel with almost zero tree canopy. yet today this enclave of 
residential homes and open spaces has a tree canopy of54%, illustrating how tree canopy is established 
and preserved without a forest conservation law or tree canopy law. (See attachments) 

With respect to Urban Tree Canopy goals, our neighboring county Fairfax, Virginia currently has 41 % 
tree canopy with a goal to reach 45% by 2037. The District of Columbia has 37.2% tree canopy with a 
goal of40%. Obviously we are well beyond those levels at this point in time. 

In conclusion, it is my hope that you ask the tough questions of staff in order to get all the facts on the 
table. Simply put, you should not enact legislation with only anecdotal evidence as justification for a bill 
that will affect a county of 507 square miles and almost a million people. 

Sincerely, 

eLiDa-
Clark Wagner 
48 year County Resident 
Vice President of Montgomery County, MNCBIA 
Pleasants Development, Inc. 

CC: Council Members Andrews, Ervin, Eirich, Leventhal, Navarro. and Rice 



MNCPPC Tree Canopy Explorer 

55.9 % Tree Canopy Coverage 

In an area where 13 lots were 

Redeveloped per DEP presentation. 

DEP Presentation Slide 



MNCPPC Tree Canopy Explorer 


47 % Tree Canopy Coverage 

In an area that had substantial 

redevelopment per DEP presentation. 

DEP Presentation Slide 
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DONOVAN • FEOLA • BALDERSON &ASSOCIATES, INC. 
LANDSCAPE ARCHITECTURE • SITE PLANNING • FOREST CONSERVATION • RECREATION PLANNING 

ANDREW H. BALDERSON, RLA, PRESIDENT 

TYLER H. BALDERSON, MASTER ARBORIST, VICE-PRESIDENT 

ROB COHEN, RLA, SENIOR lANDSCAPE ARCHITECT 

TOM TROSKO, RLA, SENIOR LANDSCAPE ARCHlnCT 

SHANNON SWANSON, BUSINESS MANAGER 

February 16, 2013 

Ms. Nancy Navarro, President 
Montgomery County Council 
100 Maryland A venue 
Rockville, Maryland 20850 

RE: Montgomery Co. Bill 35-12, Trees - Tree Canopy Conservation 

Dear Ms. Navarro: 

As a licensed landscape architect practicing in Montgomery County for 41 years, I have designed 
and directed projects including: tree preservation, land development, tree planting, and 
reforestation. Additionally, I have testified as an expert witness before the Montgomery County 
Board ofAppeals, the M-NCPPC Planning Board, and the Circuit Court. For thirty years I have 
owned and managed Three Springs Nursery, growing trees at our farm in Laytonsville, 
Maryland. I cannot support the above tree Bill as written, because it will cause an undue hardship 
on small lot property owners, will be extremely difficult for public agencies to administer in a 
fair and reasonable way, and does little to improve the urban forest. 

The name of the Bill, Tree Canopy Conservation, is misleading as this is NOT a Bill ofCanopy 
Tree Conservation, although it is being promoted as such. The definition of a tree as provided 
within the Bill: 

"Tree means a large, woody plant having one or several self-supporting stems or trunks 
and numerous branches that can grow to a height of at least 20 feet at maturity." 

This is neither an accurate nor working definition, as there are many shrubs, both ornamental and 
native that would meet this definition. Rather, "trees" should be clearly classified and defined, 
the largest being the Canopy Trees. A working example of how canopy trees should be defined is 
that of the ordinance of Athens-Clarke County in Georgia which provides a proper definition of 
the sizes & character oftrees. 

Additionally, the required use of aerial photography and GIS for delineating "tree" canopy cover 
can be extremely misleading, particularly for areas as small as 5,000 square feet. An on-site 
inspection and description ofthe tree size, species, and health must be part of this application and 
review process. 

The definition of land disturbing activities provided is vague and needs to be revised, as this is 
the trigger which requires the submission of Tree Canopy Disturbance Plans. Specifically, 
"tilling" and "related activities" must be clarified, as well as other "land disturbance" which may 
or may not impact the health of the "tree". The amount ofthe land disturbance area that triggers 
a review is 5,000 square feet, approximately the size of a regulation basketball court. 

4230 DAMASCUS ROAD • LAYTONSVILLE • MARYLAND • 20882 
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The exact same land disturbance activity requiring a Sediment & Erosion Control Permit and 
"Limits ofTree Canopy Disturbance Plan" must be submitted to one of two different County 
agencies depending upon the size of the lot involved. Projects on lots less than 40,000 square feet 
will be submitted to the Director of Permitting Services (DPS). Projects on lots over 40,000 
square feet will be submitted to the Director of Planning (M-NCPPC). This is a duplication of 
services, staffing, and resources which is an egregious waste of tax dollars andwill reduce the 
effectiveness of existing staff. 

The mitigation fee will be assessed per square foot ofland disturbed under the tree canopy, even 
ifthe "tree" is not removed. Ifthis fee is consistent with M-NCPPC current fees for tree 
mitigation, it will be $1.05 per square foot. The mitigation requirements will not allow the 
applicant the option to plant the trees on their own property (only 5% ofthe fee can be credited 
for on-site landscaping.) The money deposited in the Tree Canopy Conservation Fund will be 
used to establish tree canopy on other sites in the County. 

Under 55-1 I (c) Penalties and enforcement "The maximum civil penalty for any violation of 
this Chapter or any regulation adopted under this Chapter is $1,000. Each day that a violation 
continues is a separate offense." 

Projects most impacted by this Bill with land disturbances of 5,000 square feet or more requiring 
a Sediment Control Permit include: 
a) Residential Landscaping 
b) Additions or Renovations 
c) New Development 
d) Green Space Management for Commercial and Institutional Facilities, including schools and 
campuses 
e) Recreational Facilities - Parks, Playgrounds, Athletic Facilities, Golf Courses, etc. 

Where appropriate, the preservation of existing CANOPY TREES and the planting of new 
canopy and under story trees should be required on those lots which are less than 40,000 square 
feet requiring a Sediment Control Permit. I have attached an appendix with some 
recommendations for your consideration. 

Clearly, to write a successful tree conservation bill, it is necessary throughout the entire process 
to engage licensed professionals who prepare and submit tree conservation plans, as well as 
those who perform tree preservation and tree planting in the urban environment. It is evident that 
this was not done, and the existing legislation, as written, is unworkable. 

Thank you for your consideration of and attention to this matter. 

Sincerely, 

Andrew H. Balderson 
Cc: Editor, Gaithersburg Gazette 

Mimi Kress, Sandy Spring Builders, LLC 
Ken Thompson, President, LCA 

4230 DAMASCUS ROAD • LAYTONSVILLE • MARYLAND • 20882 
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Appendix A: Recommendations to amend Bill 35-12, Trees - Tree Canopy Conservation 

I. For lots less than 40,000 square feet 

a. 	 Incorporate into the Sediment Control Permit the surveyed location, size, species, and 

condition of all trees 55/1 circumference (17 W' DBH) or greater. Submit Tree 

Preservation Plans. Note: this requirement is similar to District of Columbia code for 

Special Tree Removal Permit. 

b. 	 Determine a mitigation ratio for replacement trees based on the total circumference 

inches for trees removed or fatally impacted. 

c. 	 For every 5,000 square feet of land disturbance calculated in the Sediment Control 

Permit, an appropriate number of canopy and under story trees will be planted on-site, 

unless applicant chooses to allocate to the County Tree Fund. 

II. For lots greater than 40,000 square feet 

a. 	 Eliminate any requirement for Tree Canopy Conservation, as this is redundant to the 

existing Forest Conservation law. 

4230 DAMASCUS ROAD • LAYTONSVILLE • MARYLAND • 20882 
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Why is a tree canopy bill needed? 


• 	 Development patterns have been changing 
- Fewer large parcels are left to subdivide 

- More previously built lots are being redeveloped 

• 	 The County is losing canopy during redevelopment, 
particularly in residential neighborhoods 

• 	 Local benefits provided by tree canopy in.clude 
- increased property values 

- increased revenues for businesses 

- cleaner and cooler air and water 

- lower heating and air conditioning bills 

- many social benefits 
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The Forest Conservation Law 


• 	 The Forest Conservation law (FCl) was designed to 
slow the loss of forest at a time when large tracts 
were subdivided into small lots 

• 	 The FCl requires mitigation when forests are lost 
due to development 

• 	 The FCl generally applies to properties over 40,000 
square feet when a sediment control permit is . 
required, or when subdivision activity occurs 

• 	 The FCl applies to large trees (over 24" dbh) outside 
of forests and to all Champion trees 
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Tree Canopy Bill- Guiding Principles 


As requested by the County Executive, the Tree Canopy 
Bill was designed to be: 

- An approach that could be easily understood by the 
regulated community 

- A streamlined process for the development community 

- Something that could be implemented with minimal costs 
to both the applicants and the County 
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When does the Tree Canopy Bill apply? 


• 	 Applies to any activity requiring a sediment control 
permit: 


- New residential or commercial building; 


~ 5,000 square feet or more of ground disturbance; or 


- 100 cubic yards or more of earth movement. 


• 	 The cutting of 5,000 square feet or more of canopy is 
considered ground disturbance 

GJ 




Activities not covered by the Tree Canopy Bill 


• 	 The removal of an individual tree or group of trees 
less than S}ODD square feet in canopy area 

• 	 Any agricultural activity where a sediment control 
permit is not required 

• 	 Routine tree ma'intenance activities of electric 
utilities where a sediment control permit is not 
required 

• 	 Stream restoration and stormwater facility 
maintenance activities with all appropriate permits 
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Who implements the Tree Canopy Bill? 


• 	 The requirements of the bill are implemented during 
existing revie"Y processes: 

- The Montgomery County Planning Department 
implements the bill for all development activities 
subject to the Forest Conservation law (FCl) 

-	 The Department of Permitting Services 
implements the bill for all other applicable 
activities during the Sediment Control Permit 
process 

@ 








OJ 
u 
c 
ro 

..0 
~ 

::J 
+-' 
V).­o 

I.+­o 
+-'.­
E 

:.:J 

@ 




c 
-c ...c 0)0) 
V') :t: u 
ro $ c 

ro.e 
ro .e

0) 0) "­
0) "- :::l 

u... ro +-' 

c >- .-V') 

0) c..C'l u .-a a l+­c +-' a ro ro c 
.e .b.O ro :t: 
"- :t: 

u 
:::l c E 
+-' a 
.~ 
0 ~~ 
I+­a 
+-'.­
E 

:.:J 

@ 




OJ u 
c 
ro 

..c 
L­

::J 
+-' 
.:2 
0 
10+­
0 
+-'.­
E
.­

--I 

C 
'""0 
OJ ..c OJ 
V'l :t: u 
ro $ c 

..c ro 
OJ 

ro ..c 
OJ L­

OJ L­ ::J 
u.. ro +-' 

C >- .:2 
0 c.Cl.­ 0+-' 10+­
ro c 0 
b.O ro :t:.­ U 
:t: 

C 
0 



Limit of Disturbance 

Canopy outside the 
Limit of Disturbance is 
not charged a feel 
even if the tree is 
removed 
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Issue: Mitigation credit for on-site planting 


Proposed Approach 
• Payment of canopy fee satisfies mitigation requirements 
• 	Fees will be used to establish trees close to the disturbance 
• No fee charged for first 5% of canopy within LOD in recognition of 

on-site planting 

Rationale 
• Minimizes cost of administering program 
• Minimizes delays to development process 
• 	Many sites cannot accommodate canopy trees after development 
• Comprehensive planning and economies of scale enable planting that 

addresses community needs 
• 	Without extended maintenance agreements, performance bonds, 

and long-term easements, survival rates of trees significantly lower 

~ 
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Issue: Mitigation credit for on-site planting 


Alternative Approaches 
• Require planting of specified number of trees based on disturbance 
• Require planting to the extent the site allows, and payment of fee for 

balance of mitigation requirement 
• Increase percentage of canopy within LOD not charged a fee 

Issues to Address 
• When is a planting successful? Would maintenance agreements, 

performance bonds, and long-term easements be required? 
• 	What is correct number of trees to plant? Is it based on disturbance, 

lot size, available space, etc.? 
• 	What additional County resources would be needed to implement 

this approach? 
• 	What additional resources would be needed by the applicant? 

~. 

~ 



Issue: Mitigation credit for protected trees 


Proposed Approach 
• Canopy within LOD assumed to be disturbed and is factored into fee 

ca Icu lation 
• Canopy outside of lOD lost due to removal of tree not factored into 

mitigation fee 

Rationale 
• 	Under big tree variance procedures of FCl, any activity within critical 

root zone of a tree is assumed to be disturbance to the tree 
• 	If tree is truly undisturbed, lOD may be adjusted 
• Particularly on small lots, not enough space for adequate tree 

protection measures 
• Minimizes implementation costs for both the County and applicants 
• Minimizes delays to development process 
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Issue: Mitigation credit for protected trees 


Alternative Approaches 
• Provide mitigation credit for all canopy associated with trees subject 

to approved protective measures 
• Provide mitigation credit only on lots above a certain size or for 

certain activities (e.g. park restoration activities) 

Issues to Address 
• 	What protective measures are acceptable? Who sets the standards? 
• 	What lot sizes and activities are suitable for allowing credit for 

protective measures? 
• 	What County resources would be needed to implement this 

approach? 
• 	What additional resources would be needed by the applicant? 
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Issue: Mitigation credit for meeting on-'site 

stormwater management r~quirements 


Proposed Approach 
• Canopy within lOD disturbed as a result of installing stormwater 

management features treated the same as any other canopy 
disturbed 

Rationale 
• Provision of stormwater management part of the development 

process 
• 	Under the FCl, forest lost due to installation of stormwater 

management features treated like all other forest 
• 	Not rational to allow the disturbance of one environmental resource 

in order to address the requirements associated with another 
environmental resource 

@ 




Issue: Mitigation credit for meeting on-site 

stormwater management r~quirements 


Alternative Approaches 
• Provide mitigation credit for all canopy associated with trees 

disturbed as a result of the installation of stormwater management 
measures 

• Provide stormwater credit for trees left undisturbed 

Issues to Address 
• 	What additional County resources would be needed to implement 

this approach? 
• 	What additional resources would be needed by the applicant? 
• State law currently does not allow stormwater credit for trees left 

undisturbed; County cannot provide this credit without state 
approval 
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Issue: Fees for Mitigating Loss of Canopy 


Proposed Approach 
• 	 The fees must increase as disturbance increases 
• 	 Fees are not charged to the first 5% of canopy within the LOD 
• 	 Fees will not revert to the general fund 
.• 	 Uses are specified and limited in the bill to establishing and 

enhancing tree canopy 
• 	 Specific fees are not in the bill (will be set by' Method 2 

Regulations) 

Rationale 
• Focus on the approach to determining mitigation 
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Use of Mitigation Fees 


• The fees "must be spent on establishing and enhancing tree 
canopy" 

• Potential opportunities include: 
- Street trees 
- "Paper" streets 
- Backyard programs 
- Parking lots 
- Community buildings (e.g., places of worship) 
- County facilities (e.g., community centers, libraries) 
- Businesses 
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Issue: Can the 'proposed law be circumvented? 


• The bill includes language to limit circumvention to the degree 
possible (See proposed Chapter 55-13{f)) 

• This is a concern for the existing Forest Conservation Law 

• The cost of removing trees prior to redevelopment to avoid 
the bill is likely to be more expensive than the fees imposed by 
the bill 
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Issue: Does the bill create hazardous trees? 


• Retention of hazardous trees along property lines is currently a 
problem on small lots, as well as those covered by the FCL 

• The bill will increase opportunities to review and address these 
trees during field inspections 

• Guidelines for when to remove trees will be developed in the 
regulations and will likely follow the guidelines currently used 
by the Planning Department 

• There is no financial incentive to remove or leave trees. 
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f\"iarc P. H~msenbtah Leggett 
CmmlyEn;cuiive 	 Counly Attpme:r 

OFFICE OF THE COlJNTY AITORNEY 

MEMORANDUM 

February 19,2013 

TO: 	 MichaelF aden 

Montgomery County Council 


.FROM: Walter Wilson . 
Associate Countvdttomcv . " 

VIA~ MarcP . Hansen 
County Attorney 

RE: 	 Tree Canopy Dist1.irbance Mitigation f.'ces 

QUESTION 

You have requested an opinion from this office concerning the fcc that any person subJect 
to the legislation proposed as BiU 35-12 would be required to pay int() a 'free Canopy 
COIlservation Fund to compensate Jor the loss of, or disturbance to, tree canopy caused by that 
person's land disturbing activities. Specifically. you ask whether this required payment, which 
the legislation refers to as .amitigation fee~ is actually an excise ta.:x or whether .it is in facta 
regulatory lL"e. 

snORT ANSWER 

The tree canppy disturbance mitigatioll fee that vv'ould be imposedllnder Bm 35­
12 is: in the nature ofa regulatory fee because its prirmrry purpose is to minimize the. tree CWlOPY 
disturbance aJ1d loss artributableto construction activity. The feelchllrgeis part ofthe overall 
regulatory scheme to minimize tree canopy los$~ and is intended to defray the costs that the 
County would incur to replace the trees canopy lost through development and other land 
disturbing activities. Vv'e acktl0wledge that this conclusion might not be beyond question. 
Therefore, we suggest that the Bin ~s regulatory intent be strengthened by an amendment that 
would require (to the extent practica1) on-site mitigation in the fornl ofpmtective measures for 
the remaining trees; the payer would in turn be credited based em the degree to which thos~ 
mitigation measures attenuate the on-site tree canopy disturbance. . 

!OI Ivionroc Maryland 20g~O-254{) 
(240) 177-67()O .nD (24(J} 777-.1545 • FAX (240) i71-6705 
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BACKGROUND 

Bil135-12 is designed to maximize the retentio11 oftree· canopy on small lots that are not 
othct\vise subject to County Code Chapter 22A (Forest Conserv81iofl-",·Trces)wben lru.ld 
disturbing activities occur on those lois. It establishesprocedUfcs, standards,and requirements to 
minimiz.e the disturbance or loss of tree canopy as the result ofdevelopment and other land 
disturbing activities, In accordance w~ith Section 55-9 ofthe proposed legislation. the applicant 
for a sedirnent control permit whose planned activities vI/in involve the cutting or clearing of 
trees must mitigate the l'csulting on-site disturbance qr loss of tree canopy by paying into a. 
specialfUl1d. the Tree Canopy Conservation Fund. whose purpose would essentially be to pay for 
the County's off;.site replacement ofthose trees a.~ part ofthcove,rallregulatory 5icheme designed 
to maximize tree·canopy retention !lnd enh~ncement throughout. the County, The amount of the 
"mitigation fee" would be directly tied to the square footage ofon..site tree canopy disturbance. 
Not only would any monies depositerl into the Tree Canopy ConservatiQIl Fund be statutorily 
prohibited from reverting to theO:nmty's General Fund; theymusrbe expendeii exclusively to 
cover Countyctlsts associat(!d with establishing alld enhancing tree canopy, including the 
identification and aC(luisitiou ofsl.litable sites, as. needed, to replace the dis.tnrbed tree. canopy. 

DISCUSSION 

Dis~inguishingbetwe'tm R~gulatory.r:.eesqaq Taxes 

In a nutshell, taxes are compulsory payments imposed by legislative authority on persons 
or property to l"aisemoney forpublic purposes. United States v. lvlaryland, 471 .1', Supp. 1030, 
1036 (D. Md. 1979) (citing United Slates v. LaFranca. 282 U.s. 56g~ 572, 51 S. Ct. 278 (1931». 
There is generally no TI;.quiremcnt that any connection exist between the property orac;tivities 
taxed and the use of the proceeds. Nor is there any mandatory connection between the taxpayer 
burdened and the person (.)f group benefited. Allied American Mut. Fire Ins, Co, l!, 

Commhsioner qlltlotor f,rehlcJes, 219 Md. 607,616. 150 A2d 421 (1959),Unicss dIe legislative 
body enacting the taxes chooses to earmark the payments, tax revenue may be used for any 
govcnuu.enlaI function that the lawrnakers reasonably detcmline is a public purpose. Hugh D. 
Spitzer; Taxes vs, Fees: A Curious CO'1.fusiofl, 38:2 Oouz. L Rev. 335~ 338-39 (2002/03). Th.e 
hasic principle fbltowed by M~lryland courts in distinguishing betweet1 taxes and. fees is that a tax 
isa revenue raising measure enacted under the govemment'staxing power for the ~nefitof the 
general public; whereas a fee, adopted utlder the government's police power, is imp()sed to cover 
the cost ofa government prograt11 or regulatory scheme thatbenentsin a special thepaycr 
ofthe Jee, See Alarylal1dTheafrical Corporation l', Brennan~ 180 Md. 377, 3Rt 24 A,2d 911. 
(1(42). 
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Althtlugh the Marylllnd Court ofAppeals has consistently rec,()gnizeda distinction 
between the imposition of tees as an essential part of a regulatory measure and the imposition of 
a tax for revenue purposes, see, e.g, Campbell v. City ()fA,nn(lpolis~ 289 Md,300~ 304~05~424 
A.2d 738 (198l), it should be noted that the prActical application ofthe 1hat distinction to 
specific legislation is not always us dear-cut as these V'.zidely accepted definitions oftaxes and 
fees might suggest Regardless ofhow a particular charge m.ight be designated in the statute. 
categorizing it correctly requires focusing on the purpose ofthe legislation rather than simply the 
label given to the charge in the text of the statute. Easfern Diversified Prw;ut:rlies. Inc. v. 
Alontgomery Counly. 319Md. 45,53,570 A2d 850 (1 990}, Although the Court of AIJpeals has 
acknowledged that there is no sct rule by which it can always be detennined ill which category a 
particular statute primarily belongs. the Court nOlletheless stated in Eastern Divers(fied 
Properties, Inc, v. Montgamery CGun/y. supra, that.·~fa] regulatory mea.sure may produce 
reilCllUC$ but in such a case the amount must be reasonable Md have some definite relation to the 
purpose ofthe Act." A revenue measure~ on the other hand. may also provide R)f regulation, but 
ifthe raising of revenue is the primary ptu·pose. the amount. of the taxis not su~iect to review by 
thecomis. ld, 

In determining whether revenue generation rather thall regulation IS the main (}~iectivcQf 
a churge designated in legislation as a fcc, Maryland courts tl'tkeintoaccount the amount of the 
charge imposed and whether the statute requires cmnpliance \\lth certain conditions in addition 
to the payment ofthe prescribed sum. This isbecause one characteristic of a regUlatory measure 
is that it generally requires the person subject to the charge to comply with certain conditions 
beyond mere payment of the charge, County Comm Irs qf411('1:1: Arundel Cotmry v. English~ 182 
Md. 514. 520, 35 A.2d 135 (1943). Ifso,the payment iScollsidered to be a fee imposed by virtue 
ofthepoHce power; assuming. ofcourse, thatthe revenue generated by the payment is 
reasonable-,ie,> not more than what is necessary to pay for impJementationand enforeement--­
and and bears "some definite relation" to the purpose of the regulatory scheme, OCfHH1 Ci(V v, 
PumeU~JarvL\~ Ltd, 86 Md. App. 390~ 405..;06, 586 A.2d8] 6 (1991). 

Paxments for Iree Canopy Disturbfillce Mitigat.ignund~r Bj11)5-] 2 

There is nothing in the language of Section 55..9 t)fBiU 35~J2 from which orie can 
automatically infer that revenue generatiQuis the primaryohje.ctive ofthemltigation fce imposed 
under that provision. Minimizing the loss ofexisting tree canopy is the clearly stated objective 
ofthat sC(~ti()n" and all of the plans and submitt'lls required under the legislation along with 
payment of tbe fee are consistent with that stated objective. 

The mitigation iee could be described as a sort of burden oiJ:set charge .in that the charge 
allocates and recovers the cost of handling the n.egative impac..1s on pubJic<resources from those 
who cause them. Yet it differs from the type of deVelopment impact Htee'~that was at issue in 
hastern Divers!fJ(!(l supra. because of its direct conn(.'Ction to, and payment for~ .:it system {):f 

dealing with the the negative public impacts ofthe private activities that Bill 35-12 seeks to 
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regulate. In that regard alone, the mitigation fee can be vie\ved as a tool regulation. 
contast; one ofthe flndings that led the Court of Appeals in Eastern Divers{fied to conclude that 
the County's development itnpact .lfee" was in reality a tax was that the required payment was 
not directly correlated to any demand for roads created by the development being charged. 
Eastern Divers{/ied, 9 Md, at :S L Nor would the revenue generated by tb{~ charge necessarily 
be directed to roads that would benefrtthe development that paid the charge. The Court also 
noted that lllJthing in the language of the impact fee statute suggested that the impactfees were 
charged 011 the hasis ofany service provided that benefited the payer any differently than the 
pubHc generaHy~ or to defray tl1e expensesassodated \vith the development regulatory process. 
ld. at 54-55. Th.c Iuitigation fee imposed Ul1der. Section 55-9(b), however. appears lobe 
suf11ciently eamlarked under Section 55-14 (b) to estab Ush the type oflegal nexus required ttl 
confirm the charge as ~regulatory fee. Not only does tbat section specify how the mitig.atk)u 
fees llaid into the Tree Canopy Conservation Fund must be spent; it aiso prohibits those 
paym.ents from reverting to the General Fund. Thepermissihle expenclitures are directly related 
to the purpose ofBm 35-12 andat-e an essential component of the legislatfon's comprehcn.~ive 
approach to protecting and enhancing the the County's existing tree canopy. 

It should also be noted thatas part ofthat comprehensive approach tbepayet of the fee 
mustalso submit detailed limits oft:ree canopy disturbance information and plans to either the 
Department ofl'emlitting Services or Department ofPlarmingtbr concurrent review with the 
submisskms ttxquired to obtain a sedirhcnt control pennit. In that respect,ilie mitigation fee also 
differs from the impact tax in Eastern Diversijie(~ supra, The same can be said when comparing 
the mitigation fee witb, for example~ the Water Quality Protection Ch(ltge (WQPC)twhose sole 
purptlse is to generute the revenue needed to support the County~s stormwater management and 
water ql1ality prograrmt Similar to the impact tax, the\\lQPC does not require compliance with 
Iiny conditions in particular that go beyond mere payment ofthe charge. 

Finally, although the amount ofthe iee is to be set by regulation. the regulatory 
parameters cont.ained in BiB 35-12, which require that the amount charged be tied to the square 
footage oftree canopy disturbed~ are intended to ensure that a payment does l10tcxcecd thceost 
to the Count}f of rnitigating the loss oftree canopy caused by tl1e payer's 'ru,ld disturbing 
activities, This can also be read as an indication that revenue generation is not the main purpose 
of the obligation to pay mitigation fees when certain land disturbing activities wiIl result in the 
County~51oss offree canopy, The payer also directly benefits by not beingburderted with the 
responsibility of identifying and acquirillga suitable mitigationslteto replace the lostttee 
canopy from the disturbed site. TIle payer issirnply required to defray the costs incurred by the 
County for undertaking those responsibilities based on a pre-detennined formu.la, Of course, the 
regtdatkms will need to bc\vrittenso that they arc e;onsistent ~with the legislative intent that they 
110t excessive when the formula is applied to specific doHar amounts. 

http:formu.la
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CONCLUSION 

For the foregoing reasons, it is our opinion that the charge designated as a ttee canopy 
disturbance mitigation fee is more likely thfID nota regulatory fee. W11Be thist;onclusion might 
not be beyond question, we believe thatthe charge C1.U1 be defended as a regulatory measure 
under the County's police po'>\-'er as·longas the legislative histtlry makL'S.clear the regulatory 
intent ofthe Bill and the amount imposed does not clearly exceed what is l1ecdedto defr'aylhe 
cost to the County ofmitIgating (he loss or disturbance of tree canopy. To accomplish this,lhe 
regulat.ory inteut underlying the charge can be made clearer by amending the Bill in away thllt 
requires the O\\'11cr to provide~ t.o the extent practical, foran-site mitigation ill the Conn of 
protective measures for the remaining trees. The payer would in tum be credited based on the 
degree to which those mitigation measures attenuate the on-site tree canopy disturbance, This 
a change that we \vouldrecommend to replace the currentprovision in the k;gislation that takes 
on-site landscaping into account. but simply (."tcdits the payer for the first 5 percent oftree 
canopy disturbed. 

FinaHy> we not.e that even if a court Were toru!e that the mitigation fee isactimUy a. tax r 

the County's authority to enact it as a tax can be fQund in Section 52-17.of the County Code. 
This would allow the County to cure any defect in imposing this charge usa fee by retroadively 
imp<lsing the charge as a tax. See., e.g., A1(mtg()nu~ryCounty 'If, Water>~' Landingl.,fd, Parlnership~ 
99 Md. App. 1,26.635 A.2d 48 (1994) (citing f]S. v. Heinszen, 206 U.s. 370,27 S.Cc 742 
(1907). Of course,.the effect of imposing this charge usa tax would be that the charge would be 
applicable \\~thin the County"s unmicipaHd:es unless langllJige is added to the legislation that 
explicitly exempts them. 

We trust that this memoranciUI11 has been fully responsive to your inquiry. Please]et us 
know ifwe might be offurther assistance. 

cc: 	 Kathleen Boucher~ Of11ce ofthe County Ex<."Cutivc 
M.ac Spicer, Office of the County Attorney 
Robert Hoyt. Department ofEnvironmentat Protection 
Stan Edwards, Department of Environmental Protection 
Laura Miller, Department ofEnvironmental Protection 
Diane Jones, Department ofPennitting Services 
RickBrush~ Department of Permitting Services 
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