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December 11, 2007
Introduction

MEMORANDUM

TO: County Council

FROM: {/*Amanda Mihill, Legislative Analyst
\X\Q Michael Faden, Senior Legislative Attomey

SUBJECT: Introduction: Bill 37-07, Forest Conservation — Amendments

Bill 37-07, Forest Conservation — Amendments, sponsored by the Council President at
the request of the Planning Board, is scheduled to be introduced on December 11, 2007. A
public hearing is tentatively scheduled for January 22 at 7:30 p.m. ‘

Bill 37-07 would revise the forest conservation law in numerous ways. Councilmember
Elrich expects to offer a further set of amendments (see ©68-98).

This packet contains Circle
Bill 37-07 1
Memo from Planning Board Chair 66
Amendments by Councilmember Eirich 68
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Bill No. 37-07

Concerning: Forest Conservation —
Amendments

Revised: _10/19/07 Draft No._ 2

Introduced: 12/11/07

Expires: June 11, 2009

Enacted:

Executive:

Effective:

Sunset Date: _None

Ch. , Laws of Mont. Co.

COUNTY COUNCIL

FOR MONTGOMERY COUNTY, MARYLAND

By: Council President at the request of the Planning Board

AN ACT to:
(H remove certain exemptions from the Forest Conservation Law;
(2)  require certain people to submit to certain level of reviews when applying to the
Planning Board for certain plans;
(3) establish criteria and requirements for certain levels of review;
4 revise certain retention, afforestation, and reforestation requirements;
(5}  modify the management periods for planted forests;
(6) revise certain financial security requirements;
(7) revise certain inspection requirements,
(8) revise certain appeal procedures;
(9) revise certain variance requirements;
(10)  modify the maintenance period for forest mitigation banks and conservation areas;
(11)  repeal certain provisions relating to the Forest Conservation Advisory Committee;
(12) repeal certain provisions relating to the County Arborist; and
(13)  generally amend the County forest conservation law.,
By amending
Montgomery County Code

Chapter 22A, Forest Conservation
Sections 22A-2 through 22A-13, 22A-15 through 22A-17, 22A-19 through 22A-21,
22A-26, 22A-27, 22A-30, 22A-31

Boldface Heading or defined term.
Underlining Added to existing law by original bill.
[Single boldface brackets] Deleted from existing law by original bill.
inj Added by amendment.
[[Double boldface brackets]] Deleted from existing law or the bill by amendment.
e Existing faw unaffected by bill.

The County Council for Montgomery County, Maryland approves the following Act:
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Sec. 1. Sections 22A-2 through 22A-13, 22A-15 through 22A-1 7, 22A-19
through 22A-21, 22A-26, 22A-27, 22A-30, 22A-31 are amended as follows:
22A-2.

(a)

(b)

Findings and purpose.
Findings. The County Council finds that trees and forest cover

constitute an important natural resource. [Trees filter] Forest filters

groundwater, reduce surface runoff, help alleviate flooding, and
supply necessary habitat for wildlife. [They] Trees cleanse the air,
offset the heat 1sland éffects of urban development, and reduce energy
needs. They improve the quality of life in a community by providing
for recreation, compatibility between different land uses, and aesthetic
appeal. The Council finds that [tree] f@ loss as a result of
development and other land disturbing aéﬁv_ities is a serious problem
in the County.

Purpose. The [purpose] purposes of this Chapter [is] are to:

(1) save, maintain, and plant trees and forested areas for the benefit
of County re51dents and future generations;

(2) establish procedures standards and requirements to minimize
[tree] forest loss as a result of development and to protect trees
and forests during and after construction or other land
disturbing activities; |

(3) maximize forest retention;

(4) establish procedures, standards, and requirements for
afforestation and reforestation of land subject to an application
for development approval or a sediment control permit;

[(4)] (5) establish a fund for future [tree] forest conservation projects,

including afforestation and reforestation; and
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BiLL No. 37-07

[(5)] (6) provide a focused and coordinated approach for County

forest conservation activities.

22A-3. Definitions.

In this Chapter, the following terms have the meanings indicated:

* * ¥*

Afforestation threshold means a specific percentage of a tract which is used

to determine the afforestation requirements.

* * *

Applicant means a person who submits-a natural resource inventory/forest

. stand delineation, forest conservation plan, tree inventory, or tree protection

plan to the Planning Director.

Certified arborist means a person with the technical competence to provide

for or supervise the management and protection of trees and other woody

plants in residential, commercial, and public landscapes. For purposes of

this Chapter, a person can gain technical competence through experience and

- related training provided by a professional organization or a program of

professional education.

Champion tree means the largest tree of its species in the County, [as

designated by the] as identified in the County Forest Conservancy District

[Board] Board’s Champion Tree Register [or its designee].

* * W

Declaration of intent means a signed and notarized statement by a

landowner that the cutting of trees on the landowner's property:

(1) is [for purposes exempted under this Chapter; and] to comply with
Sections 22A-10(b)-(c);

(2) no activity requiring a Forest Conservation Plan will occur on site

within 7 years after the proposed activity is completed: and
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(3) will not circumvent the requirements of this Chapter.

* * *

Environmental Buffer means a wetland, wetland buffer, 100-year floodplain,

and a perennial or intermittent stream and stream buffer. An environmental

buffer may also include a hydraulically connected steep slope and erodible

soils.
[Equestrian Facility: Any building, structure, or land area that is primarily
used for the care, breeding, boarding, rental, riding, sport eventing, or
training of horses or ponies, the teaching of equestrian skills, or competitive
equestrian events. ] |
Forest means a biological community dominated, by trees and other woody
plants (including plant corrimﬁriities,_ the undefstdry, and forest floor)
covering a land area which is 10,000 square feet or greater énd at least 50
feet wide. However, a minor [poftions] portion of a forest stand which
otherwise [meet this deﬁnltlon] gy_a_l_l__ s may be less than 50 feet wide if
[they exhibit] it exhlblts ‘the same character and composition as the overall
stand. Forest includes: _
(1) [areas] any area that [have] has at least 100 live trees per acre with at
least [50 percent] 50% of those trees having a 2 inch or greater
diameter at 4.5 feet above the ground; [and]
(2) any forest [areas] area that [have] has been cut but not cleared[ ]: and

(3) any area where- at least one layer is not present because of site

conditions, pest predation, human impacts, or non-native species.

Forest does not include an orchard.

* % *
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BiLL NO. 37-07

Forest stand delineation means the [evaluation] collection and presentation

of data on the existing vegetation in relation to the natural resources on a site

proposed for development or land disturbing [activities] activity.

& * *

Lot means [for the purpose of this Chapter] a [tract] single unit of land [, the
boundaries of which have been established as a result of a] created by deed
or [previous] subdivision [of a larger parcel, and which will not be the
subject of further subdivision, as defined under Section 50-1, without an

approved forest stand delineation and forest conservation plan].

* * &

Medium-density residential area means an area zoned for a density greater

than 1 dwelling unit per 5 acres and less than or equal to 1 dwelling unit per

40,000 square feet, includingid' gxisting and planned development and

associated infrastructure, such as roads; utilities, and water and sewer

service,

* * *

Natural Resource Inventory means a collection of existing, natural, and

environmental information for a property and the surrounding area.

Net tract area means the total area of a tract, including both forested and
unforested areas, to the nearest 1/10 acre, reduced by road or utility rights-
of-way which are unrelated to and will not be improved as part of the
development application. However, in any agriculture [and] or resource
[areas] area, net tract area is the portion of the total tract for which land use
will be changed or will no longer be used for primarily agricultural
activities. For a linear project, net tract area is the area of a right-of-way
width or the limits of disturbance as shown on the development application,

whichever is greater.
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Person means:
(1)  the federal government, the state, any county, [municipal corporation]

municipality, or other political subdivision of the state, or any of their

units{,];

(2) an individual, receiver, trustee, guardian, executor, admunistrator,
fiduciary, or representative of any kind|,|; or

(3) any partnership, firm, common ownership community or other
homeowners' association, public or private cor;‘)oration1 or any of their
affiliates or subsidiaries], or].

[(4) any other entity. |

o
* * *

Qualified Professional means a person who- meets all applicable

requirements under Code of Maryland Regulations 08.19.06.01.

* * *

Retention means the deliberate holding and protecting of existing forest and

trees {and other piénts] on the site.

+* * *

Stream buffer means a strip of land contiguous with and parallel to the bank

of a perennial or intermittent stream.

Street tree means a tree either in the public right-of-way or immediately

adjacent to a private street or roadway.

* * *

Tree Expert means person who meets all applicable requirements of Title 5,

Subtitle 4 of the Natural Resources Article of the Maryiand Code.

e T e e W L A

* * *
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Tract means [the property subject to a development application or a

sediment control permit, as] one or more adjacent or confronting lots that are

described by deed or record plat.

* * *

Tree |save plan] inventory means [a plan prepared in conjunction with a
development application indicating where trees are to be retained or planted,
including the establishment of conservation areas] a collection of

information that documents the health and structural condition of individual

trees and assesses their suitability for preservation relative to probable

impacts from development or construction.

Tree Protection Plan means a plan indicating where trees must be retained

or planted, including specifications for tree preservation before, during. and

after construction.

* * Co*

22A-4. [Applicability.] Persons Subject to the Forest Conservation Law.

to:]

[Except as otherwise expressly provided.in this Chapter, this Chapter applies

[(aj a person requifed by law to obtain development plan approval,
* diagrammatic plan approval, project plan approval, preliminary plan

. of subdivision approval, or site plan approval;]

[(b) a person required by law to obtain special exception approval or a
sediment control permit on a tract of land 40,000 square feet or larger,
and who is not otherwise required to obtain an approval under

" subsection (a);]

[(c) a person who performs any cutting or clearing, or any other land

disturbing activity that would directly threaten the viability of, any

champion tree, wherever located;]
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[(d) a government entity subject to mandatory referral on a tract of land

40,000 square feet or larger which is not exempt under subsection

22A-5();]

[(e) highway construction not exempt under subsections 22A-5(e) or (p);
and]

[(f) a public utility not exempt under subsections 22A-5(g), (0)(1) and (2),
or (p).]

[Any person who expects to cut, clear, or grade more than 5000 square feet
of forest or any champion tree, and who believes that the cutting, clearing, or
grading is exempt under Section 22A-5, 22A-6, 22A-7; or 22A-8, must notify the
Planning Director in writing before performing any. cutting, clearing, or grading
and seek confirmation from the Directqr__that the cutfiﬁg-, clearing, or grading is in
fact exempt from Article II. Failiﬁg to notify the D'irector' as required by this
Section, or performing any cutting, clearing, or grading before the Director
confirms that an exeﬁlption'aﬁplies, is a violation of this Chapter.]

[The Planning ‘Director‘mqst notify tﬁg Department of Permitting Services if
this Chapter would apply to. any cutting, clearing, or grading of which the

Department would otherwise not be notified. ]

(1) (a) General. Anv person who meets the criteria of this

Section is subject to this Chapter and must submit to either a

Level 1, Level 2, or Level 3 Review.

(b) Level I Review. A person must submit toalevel 1 Review if:

(1) the person is required by law to obtain approval for a

development plan, diagrammatic plan. project plan, preliminary

plan of subdivision, or site plan;

(2) the person is required by law to obtain a sediment control

permit or approval of a special exception on a tract of land
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which is 40,000 square feet or larger, and is not otherwise

required to obtain an approval under subsection (b)(1);

the person proposes to perform any cutting or clearing, or any

other land disturbing activity that would threaten the viability of

any champion tree, wherever located:

the person is subject to mandatory referral or a park facility

plan on a tract of land which is 40,000 square feet or larger and

is not excluded under subsection (g‘] or (d):

the person proposes llghwav constructlon not excluded under
subsection (c) or (d); or |

a public or private utility proposes a cumulative limit of

disturbance of 40,000 square feet or more for all stages of work

in a public right-of-way or utility easement.

Level 2 Review. A person must submit to a Level 2 Review if the

BEIson proposes:

1)

to build. on a single lot which is 40,000 square feet or larger, a

. house, an addition to a house, or an accessory structure (such as

a pool, tem.lis, court, or shed), if the activity does not result in
cutting, clearing, or grading:
(A) more than 40,000 square feet of forest:

(B) any forest in an environmental buffer:

(C) any forest on property located in a special protection area

which must submit a water quality plan;

(D) any specimen or champion tree; or

(E) any tree or forest that is subject to a previously approved

forest conservation plan or tree save plan:
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a minor subdivision under Section 50-35A(a)(2)-(3) involving a

lot line adjustment, conversion of an existing recorded outlot, or

joining 2 or more existing residential Jots into one lot, if:

(A) the only development located on the resulting lot is a

single family dwelling unit or an accessory structure

(such as a pool, tennis court, or shed): and

(B) development does not result in cutting, clearing, or

grading:
(1)  more than 40,000 square feet of forest;

(1)  any forest in an environmental buffer:

(iii) any forest on property located in a special

protection area which must submit a water guality

plan;

(tv) any specimen or champion tree; or

(v) any tree or forest that is subject to the requirements

of a previously approved forest conservation plan

or tree save plan;

a modification to existing non-residential developed property if

less than 5.000 square feet of forest will be cleared: or

a State or County highway construction activity that is subject

to either Section 5-103 of the Natural Resources Article of the

Maryviand Code or Level 1 Review,

(d) Level 3 Review. A person must submit to a Level 3 Review if the

person:

(1)

proposes an agricultural activity that is exempt from:

(A) platting requirements under Section 50-9; and
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(B} a requirement to obtain a sediment control permit under
Section 19-2(¢)(2).
An agricultural support building and related activity is excluded

only if it is built and conducted using best management

practices as defined by the Natural Resources Conservation

Service;

Proposes a tree nursery;

applies for a special exception for an exisﬁng structure and the

proposed use will not result in clearing existing forest or trees:

proposes a commercial ‘logging and timber harvesting

operation, including any harvesting conducted under the forest

conservation and-management p;rgg@ under Section 8-211 of

the Tax-Property Article of the Maryland Code that has

L3

received:

(A) approval from the Counfv Arborist or the Arborist’s

designee that the logging or timber harvesting plan is not

inconsistent with County forest management objectives

and is otherwise appropriate; and

(B) a sediment control permit from the Department of

Permitting Services and posted the required financial

security under Chapter 19. A person who qualifies under

this subsection must provide a copy of each sediment

control permit jssued for commercial logging and timber

harvesting operations to the Planning Director.

proposes a government project reviewed for forest conservation

purposes by the State Department of Natural Resources under

state law;
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(6) conducts routine maintenance of public utility easements and

rights-of-way, and routine maintenance of stormwater

management facilities that are not subject to an existing

conservation easement, except for clearing access roads:

conducts utility or other work required in an emergency;

(@A)
(8) conducts noncoal surface mining mgulated under Title 7 of the

Natural Resources Article of the Maryland Code: or

[2) cuts or clears a public utility right-of-way or land for an electric

generating station licensed under state law if a certificate of

public convenience and nécessity was issued under Section 5-
1603(f) of the Natural Resources Artlcle of the Marvland Code.
22A-5, [Exemptions] Reserved..

[The requirements of Article II do 'nBt-‘ apply to;]
[(A) an actmty conducted on an. ex1st1ng smgle lot of any size that is
required to construct a dwellmg house Or accessory structure (such as
a pool, tennis coutt, or shed) intended for the use of the owner, if the
activity: | |
(1)  does not require a special exception;
(2)  does not result in the cutting, clearing, or grading of:
(A) more than a total of 40,000 square feet of forest;
(B) any forest in a stream buffer,
(C) any forest on property located in a special protection area
which must submit a water quality plan,
(D)  any specimen or champion tree, or
(E) any trees or forest that are subject to a previously

approved forest conservation plan or tree save plan; and
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(3) 1s subject to a declaration of intent filed with the Planning

Director stating that the lot will not be the subjéct of additional

regulated activities under this Chapter within 5 years of the

cutting, clearing, or grading of forest;]

[(b) an agricultural activity that is exempt from both platting requirements

under Section 50-9 and requirements to obtain a sediment control

permit under Section 19-2(c)(2). Agricultural support buildings and

related activities are exempt only if built using best management

practices;]

[(c) a tree nursery;]

[(d) (1) a commercial logging and timber harvesting operation,

including any harvesting conéilcted under the forest

conservation and mariii'gement prograrﬁ"ﬁnder Section 8-211 of

the Tax-Property Article of the Maryland Code that:

(A)

(B)

()

is completed before July 1, 1991, or is completed on or

- after July 1, 1991, and the property on which the cutting

or clearing’ is"‘conducted is not the subject of an
application for development within 5 years after the
sediment control permit has been issued;

has received approval from the County Arborist or
designee that the logging or timber harvesting plan is not
inconsistent with County forest management objectives
and is otherwise appropriate; and

has received a sediment control permit from the
Department of Permitting Services and posted the

required financial security under Chapter 19.
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(2)  The Department of Permitting Services must send the Planning
Director a copy of éll sediment control permits issued for
commercial logging and timber harvesting operations.

(3) The requirements of this subsection apply to commercial
logging and timber harvesting operations on agricultural land;]

a State or County highway construction activity that is subject to

Section 5-103 of the Natural Resources Atticle of the Maryland Code,

or Section 22A-9;] |

a governmental project reviewed for forest conservation purposes by

the State Department of Natural _Resources under the Code of

Maryland Regulations;)

except for the clearing of access roads, routine maintenance of public

utility easements and rights-of-way;}

utility or other work that is of an ell'n'ergc;ncy'= nature;]

noncoal surface mining regulated under Title 7 of the Natural

Resources Article of the Maryland Code;]

a sediment control permit approved before July 1, 1991, or if amended

aﬁér that date at the initiation of the permittee, that does not result in

the cutting of more than 5,000 additional square feet of forest;)

any lot covered by a preliminary plan of subdivision or site plan that

did not receive a sediment control permit before July 1, 1991, and for

which the preliminary plan of subdivision or site plan:

(1)  was approved before July 1, 1984, and has less than 40,000
square feet of forest cover; or

(2) was approved or extended between July 1, 1984 and July 1,
1991, and
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(3)  the construction will not result in the cutting, clearing, or
grading of:
(A) any forest in a stream buffer, or
(B) any forest on property located in a special protection area
which must submit a water quality plan.
A preliminary plan of subdivision or site plan approved before July 1,
1991, that is revised after that date at the initiative of the applicant and
which results in the cutting of mdre than 5,000 additional square feet
of forest is not exempt. Development or redevelopment of a property
which requires resubdivision is not exempt. This subsection does not
apply to a planned unit development subject to subsection (1);] |
any planned unit development for wf{i'ch'f'*a development plan was
approved by the District Council or for which a project plan was
approved by the Planning Board before January 1, 1992, and which
has received site plan approval before July 1, 1992 for the tract.
Howevef;'even if stte plan approval has not been obtained before July
1, 1992, for the tract, the planﬁed unit development is exempt if it is
75% or more complete on January 1, 1992, as measured by the total
acreage subject to the planned unit development that has received site
plan approval. A development plan or project plan amendment
approved after January 1, 1992, is not exempt if it results in the
cutting of more than 5,000 additional square feet of forest;]
a real estate transfer to provide a security, leasehold, or other legal or
equitable interest in a portion of a lot or parcel, if;
(1)  the transfer does not involve a change in land use, or new
development or redevelopment, with associated land disturbing

activities; and
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both the grantor and grantee file a declaration of intent;]

any minor subdivision under Section 50-35A(a)(2)-(3) involving

conversion of an existing recorded outlot created because of

inadequate or unavailable sewerage or water service to a lot or joining

two or more existing residential lots into one lot, if:

(1

)

the only development located on the resulting lot is a single
family dwelling unit or an accessory structure (such as a pool,
tennis court, or shed); and =

development does not re_s.ult.in the éutting, clearing, or grading
of: .

(A) more than a total of 40,000..-$quaré feet of forest,

(B) any forest"ffi'rii?g.;_s_tream buffer’i:
(C) any forest on propérty located in a special protection area
~ which must submit a wéitéfqﬁality plan,

(D) any 'Specimen or champion tree, or

| ,(E) ... any tree or forest that is subject to the requirements of a

" previously approved forest conservation plan or tree save

- pla"r.l;"]‘.‘

The cutting or clearing of public utility rights-of-way or land for

electric generating stations licensed under Section 54A and 54B or
Section 541 of Article 78 of the Maryland Code, if:

(D)

(2)

any required certificates of public convenience and necessity
have been issued in accordance with Section 5-1604(f) of the
Natural Resources Article of the Maryland Code; and

the cutting or clearing of the forest is conducted so as to

minimize the loss of forest.]
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[(p) the construction of a public utility or highway in a utility right-of-way

[(D

[(r)

not exempt under subsection (0), or a highway right-of-way not

exempt under subsection (e), if;

(1)
2)
3)

the right-of-way existed before July 1, 1992;

forest clearing will not exceed a total of 40,000 square feet and

the construction will not result in the cutting, clearing, or

grading of:

(A) any forest in a stream buffer,

(B) any forest on property located in a special protection area
which must submit é water quality plan, |

(C) any specimen or champi.on_.tree, or

(D) any tree or forest that is squect to a previously approved

forest conservation or tree save plan;]

a special exception application if:

()

(2)

(3)

the application is for an existing— structure and the proposed use
will not result in clearing of existing forest or trees;

the application modifies an existing special exception use
which was approved before July 1, 1991, and the revision will
not result in the clearing of more than a total of 5000.additional
square feet of forest or any specimen or champion tree; or

the total disturbance area for the proposed special exception use
will not exceed 10,000 square feet, and clearing will not exceed
a total of 5000 square feet of forest or include any specimen or

champion tree;]

an equestrian facility located in an agricultural zone that is exempt

from platting requirements under Section 50-9, whether or not a

sediment control permit is obtained under Section 19-2. Article II
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does nbt apply to any equestrian support building or related activity
only if the building is built using Best management practices.
However, Section 22A-6(b) applies if any specimen or champion tree
would be cleared. This exemption does not permit any forest or tree
that was preserved under a previously-approved forest conservation
plan or tree save plan to be cut, cleared, or graded unless the
previously-approved plan is amended to allow that activity. This
exemption does not apply if: :

(1) any forest was cleared during an agricuitural activity, as defined
in subsection (b), during the 5 years before any exemption
under this subsection is claimed;

(2) any forest or tree located in a stréa;r; valley buffer would be
cleared; |

(3)  on-site forest retention does not equal at least 25% of the tract
area or all forest existing when the exemption is claimed,
whichever is less; or

(4)  on-site forest retention does ot equal at least 50% of any net
tract area when more than 50% of that tract is existing forest.

A conservation easement is not required for any equestrian facility,

whether or not the exemption in this subsection applies. However,

another type of long-term protection may be required under Section
22A-12(h)(2) if the facility includes any forest retention area. The

Planning Director must monitor any facility that is exémpt under this

subsection to confirm that the applicant and any successor in interest

continue to comply with ail conditions of the exemption;]

(1)  an activity occurring on a tract of land less than 1.5 acres with

no existing forest, or existing specimen or champion tree, and
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the afforestation requirements would not exceed 10,000 square
feet; or

(2)  an activity occurring on a tract less than 1 acre that will not
result in the clearing of more than a total of 30,000 square feet
of existing forest, or any existing specimen or champion tree,
and reforestation requirements would not exceed 10,000 square
feet. Forest in any priority area on-site must be preserved; and]

a modification to existing developed property if:

(1)  no more than 5000 square feet of forest will be cleared;

(2)  the modification does not affect any forest in a stream buffer or
located on property in a special protection area which must
submit a water quality plan; and

(3)  the modification does not require approval of a new subdivision
plan] .,

[Exemptions.-Special provisions] Reserved.
Special transition provision. An activity or development that is
exempted under Section 22A-5, but which requires site plan approval,
is subject to the local law applicable to tree conservation in effect
before July 1, 1992. However, a violation of the requirements of any
tree save plan or similar condition of approval may be enforced using
any remedy provided under this Chapter.]

Tree save plan provision. An activity or development that would be

exempt under Section 22A-5, except that the proposed activity

involves clearing of a specimen or champion tree, requires the
approval of a tree save plan, which may require tree preservation or
mitigation for loss of individual trees. The plan requirements must be

based on the size and character of the trees to be cleared. If trees to be
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cleared are part of an existing scenic buffer between pﬁblic parkland

and a proposed development, trees which are smaller than specimen

size may be included in the plan.|

[Activities or development not exempt under Section 22A-5 --

Special transition provision] Reserved.

An activity or development not exempted under Section 22A-5 and -

which received preliminary plan of subdivision approval, site plan

approval, project pian approval, .or development plan approval,

including any amendments, betweeﬁ July 1, 1991 and July 1, 1992 is

exempt from the requirements of Article I at the time of a subsequent

sediment control permit application it

(1) final plat approval has been obtamed by JuIy 1, 1992; or

(2) a substantively complete apphcatlon for final plat approval
under Section 50-36 has been filed by July 1, 1992. If all other
recjﬁirements are met,: «the Planning Board must consider an
apphcatlon to be substantlvely complete if the Board
determiines that ‘ '

(A) any Tequired approval or permit that has not been
obtained from another governmenta! agency is not
available solely because of the inaction by the other
governmental agency; and

(B) the applicant has used best efforts to obtain the permit or
approval.]

If final plat approval will not be required under subsection (a) of this
Section because the development is on a recorded lot or for other

reasons, the development will be subject to the requirements of this
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Chapter at the time of any subsequent application for a sediment
control permit.] | |
If the Planning Board finds that a development approval between July
1, 1991 and July 1, 1992 was consistent with the retention,
afforestation, or reforestation standards of this Chapter but is not
exempt under this Section, the Board may waive additional
submission requirements at the time of any later sediment control
permit application. However, the Board must not waive the provisions
of Section 22A-12(g) and (h) requiring certain agreements and
financial security.]

An amendment to a sediment control permit approved between July 1,

1991 and July 1, 1992 is subject to the réﬁiiirements of Article II if the

activity is not otherwise e'x.empt and it will result in the cutting of an

additional 5,000 square feet of forest.]

[Utility lines] Reserved.

General. =

(1) Excépt:‘as provided in paragraph (2) of this subsection, this
Section applies to a proposed land disturbing activity requiring
a sediment control permit for the construction, reconstruction,
or replacement of public utility lines (except water and sewer
lines) within a public right-of-way, public utility easement, or a
public utility right-of-way owned by the utility.

(2)  This Section does not apply if a public utility easement will be
located on the property of a development subject to Article II of
this Chapter. Satisfaction of the regulatory requirements of that
Article applicable to activities on the easement is the

responsibility of the owner of the property.]
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[(b) Calculation Rules; Exemption.

(D

2)

(3)

To determine the applicability of this Chapter under Section
22A-4 to proposed activities within a public right-of-way or
publib utility easement, the calculation of land area must be
based on the limits of disturbance as shown on the sediment
control permit.

A public right-of-way, public utility easement, or privately
owned utility right- of-way is considered to be exempt under
Section 22A-5(0) if the proposed'activity and any future stages
of the work on the utility ﬁne will not result in the cumulative
cutting, clearing, or grading of more than 40,000 square feet of
forest or the cutting, clearing, or grading of any specimen or
champion tree, or trees or forestmthat a'ré"subject to a previously
approved férest conservation .br‘tr_ee save plan. Any later stages
of the work must be identified at fhe time of the initial sediment
control permit application.

If the exemption does not apply, afforestation or reforestation
requirements must be calculated using the net tract area
applicable to the entire proposed utility line without regard to
project segments subject to a specific sediment control permit.
The property boundaries of the privately owned utility right-of-
way, public utility easement, or public right-of-way (to the
extent of the utility work) must be used in calculating the area
of the tract. The net tract area should reflect any reduction in
land area that will continue to be used for agricultural

activities.]
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[Any requirement for mitigation for loss of any specimen or champion tree
must be based on the size and character of the tree.]
22A-9. County Highway Projects.
(@) General.
(1)  This [section] Section applies to construction of a highway by
the County as part of an approved Capital Improvements
Program project.
(c)  Reforestation for County highway pfojeéts must meet the standards in
subsections [22A-12(e), (g) and'(h)] 22A-12(c), (f), and (g).

* * g,

Article [II] 2. Natural Resource Inventory/Forest Stand Delineations, [and]

Forest Conservation Plans, Tree Inventories, and Tree Protection Plans,
22A-10. [General] Approvals required.

(a) [Approval] Level 1 approval required: A person who is subject to

[this Article] Level 1 review must submit to the Planning Director a

[forest stand delineation and forest conservation plan] Natural

Resource Inventory/Forest Stand Delineation and Forest Conservation

Plan (for regulatory approval].
[(b) Forest Stand Delineation]

(1)  Natural Resource Inventory/Forest Stand Delineation.

(A) A [forest stand delineation] Natural Resource

Inventory/Forest Stand Delineation must be [used during

the preliminary review process to find the most suitable

and practical areas for tree and forest conservation]

signed by a gqualified professional. A [forest stand

@ FALAWABILLS\0737 Forest Conservatiom\0737 Bill 3.Doc



583
584
585
286
587
588
589
590
591
592
593
594
595
596
597
598
599
600
601
602
603
604
605
606
607
608

BiLL No. 37-07

delineation] Natural Resource Inventory/Forest Stand

Delineatio_n must contain;
(1)  topographic, hydrographic, soils, and geologic
informatign [, and];
(i) qualitative and quantitative information on trees
and forest cover|,]; and
i) other information or requirements specified [in the
regulations] by regy'lation or in the technical

manual.

[(2) A simplified forest stand delineation may replace the forest

stand delineation required by paragraph (1) if:

(A)
(B)

©)

there is no forest on the site;™
no forest on- the 51te would be cut cleared or graded for

the‘proposed use, “and all forest on the site would be

subject to a long:term protective agreement; or

the on-s1te forest i 1s located on a portion of the tract which

s exempt from-this Article, such as areas remaining in

agricultural use as part of a subdivision.]

[(3)] (B) The Planning Director may waive any requirement for

information that is unnecessary for a specific site.

[(4)] (C) An approved [forest stand delineation] Natural

Resource Inventory/Forest Stand Delineation is not valid

after 2 years unless|:] a qualified professional recertifies

the natural resource inventory/forest stand delineation. or

[(A)] a [forest conservation plan] Forest Conservation

Plan [has been] is accepted as complete[; or].
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[(B) the delineation has been recertified by the

preparer.]

L

[(c)] (2) Forest [conservation plan] Conservation Plan.

[(1)] (A) [A forest conservation plan is intended to govern

conservation, maintenance, and any afforestation or

reforestation requirements which apply to the site.] A

[forest conservation plan] Forest Conservation Plan must

be signed by a qualified professional and must contain

information on the extent and characteristics of:

(@

(i)

11i

()
(M'.
(v)

the trees and forested area to be retained or
planted[,]; | "

proposed locations 'foy__ on-site and off-site
reforestation],|;

scheduling|,];

- protective measures|,];

-a binding maintenance agreement effective for at

least [2]'5 years[,];

~-a binding agreement to protect forest conservation

areas, and other ' information or requirements

specified [in the] by [regulations] regulation or

technical manual.

[(2)] (B) A [forest conservation plan may] Forest Conservation

Plan must include protective measures designed to

conserve [significant and mature trees on adjacent

property} trees on the subject tract, or on adjacent

properties, from adverse impacts that may be caused by
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635 the development or land disturbihg activities proposed
636 | for the tract.
637 [(3)] (C) A [forest conservation plan] Forest Conservation Plan
638 may be reviewed in 2 stages with the submission of a
639 preliminary and a final [forest conservation plan] Forest
640 Conservation Plan as specified under Section 22A-11.
641 [(d) Qualifications of preparer. The forest stand delineation and forest
642 conservation plan must be prepared by-':a licensed forester, licensed
643 landscape architect or other qualified professional approved by the
644 Planning Director. In determining if a person is qualified, the person
645 must meet all applicable requiremeﬁts_ under the Code of Maryland
646 Regulations, 08.19.06.01.] e
647 (b) Level 2 approval required. A person who Lsfs'ubiect to Level 2 must
648 submit to the Planning Director a Tree Inventory, Tree Protection
649 Plan, and a Declaration of Intent. '
650 M L reé.[nvent(‘)_r_’v.
651 A A Tree ;fi'lventory r}nust be signed by a certified arborist or
652 | ~ atree expert, and must:
653 (i)  assess. identify, and characterize the tree species;
654 (i)  estimate the height, age, and canopy of each tree:
655 (i) document the diameter of each tree; and
656 (iv) provide any other information or requirement
657 specified by regulation or in the technical manual.
658 (B) The Planning Director may waive any requirement for
659 information that is unnecessary for a specific site.
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An approved Tree Inventory is not valid after 2 years

unless a certified arborist or a tree expert recertifies the

Tree Inventory or a Tree Protection Plan is approved.

(2) Tree Protection Plan

(A)

A Tree Protection Plan must be signed by a certified

arborist and used to protect trees during construction. A

Tree Protection Plan must identify:

(i)  each tree to be retained and removed:

(i) the proposed limit ﬁ disturbance; existing and

proposed utility connections;

(iii) detailed drawings and measures to protect trees:
and"

(iv) any other information or requirement specified by

regulation or in ﬂ1_e trees technical manual.

A Tree Protection Plan must include measures to protect

- trees on adjacent property from adverse impacts caused

by the p‘roposed'development or land disturbing activity.

(3)  Declaration of Intent.

(A)

A Declaration of Intent must verify that the proposed

(B)

activity does not require a Level 1 Review.

Regulated activity must not occur on the area covered by

the Declaration of Intent within 7 years after cutting,

clearing, or grading any forest or tree resource is

complete.

The Planning Board may require a person who does not

file or comply with a Declaration of Intent to:

(i}  submit to a Level 1 review: and
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(ii) pay a penalty fee established by fee schedules

approved by Council resolution per square foot of

forest cut or cleared, not less than the minimum set

by state law.

(¢) Level 3 approval required.

(1)

Q)

A person who is subject to Level 3 must submit to the Planning

Director a Declaration of Intent.

Declaration of Intent.

(A) A Declaration of Intent must verify that the proposed

activity does not require a Level 1 or Level 2 Review,

(B) Regulated activity must not occur on the area covered by

the Declaration of Intent within 7 vears after cutting,

clearing, or'grading forest resources is complete.

(C) .The Planning Board may require a person who does not

file or comply Wi_th a Declaration of Intent to:

- (i) . submit to a Level 1 review; and

(i) pay & penalty fee established by fee schedules

approved by Council resolution per square foot of

forest cut or cleared, not less than the minimum set

by state law;

22A-11. [Application, review, and approval] Review Procedures.
(@a) [General] Level I Review. .

)

Natural Resource Inventory/Forest Stand Delineation. A

person subject to a Level 1 review must submit to the Planning

Director a Natural Resource Inventorv/Forest Stand

Delineation. ~ Within 30 days after receiving the Natural

Resource Inventory/Forest Stand Delineation, the Director must
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notify the person whether the Natural Resource

Inventory/Forest Stand Delineation is complete. An incomplete

application must be denied. If the Director does not act on the

submission within 30 days, the delineation must be treated as

approved. The Director may extend the deadline for an

additional 15 days in extenuating circumstances.

Preliminary Forest Conservation Plan. After a person is

notified that the Natural Resource Ihventorv/Forest Stand

Delineation is approved, a person must submit a preliminary

forest conservation plan to-the Planning Board or Planning

Director, The preliminary Forest Conservation Plan must be

reviewed with any application of -which it is a necessary

component.

Final Forest Conservation Plan. . .

{A) After the preliminary Forest Conservation Plan is

‘approved, a person must submit a final Forest

Conservation Plan concurrently with a site plan, record

plat, '_QL sediment control plan. as applicable. The Plan

must be reviewed with the applicable site plan, record

plat, or sediment control plan.

(B} Within 45 days after receiving the final Forest

Conservation Plan, the Planning Director must notify the

applicant whether the Plan is complete and approved. If

- the applicant is not notified within 45 days, the Plan must

be treated as approved. The Director may extend the

deadline for an additional 15 days in extenuating

— —— | e—— D 2

circumstances.
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(4)  Coordination and Special Provisions.

[(1)] (A) Coordinated with project review. [The forest stand

delineation and forest conservation plan must be
submitted and reviewed in conjunction with the review
process for a development plan, project plan, preliminary
plan of subdivision, site plan, special exception,
mandatory referral, or sediment control permit in
accordance with this Section.] The Planning Director
must coordinate review of the forest conservation plan
with the Director of Environmental Protection, the
Director of Penmttmg Serwces the Washington
Suburba{l Sanitary Cornrms_smn, any other relevant

regulatory [agencies] agency, and [entities that will

__provide] any public [uﬁlitiqs to] utility that will serve the

tfaét, to promote consistency between the objectives of

~. this Chapter and other development requirements. To the

extent pracncable [entities providing] public utilities

should design facilities that will serve a tract in a manner

that avoids identified conservation areas and minimizes
tree loss.

Special exceptions. If a special exception application i

subject to this Chapter, the applicant must submit a Level

1, Level 2, or Level 3 review to the Planning Director

before the Board of Appeals may consider the application

for the special exception. The Board of Appeals must

review the preliminary forest conservation plan along

with the special exception application and must not
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approve a special exception that conflicts with the

preliminary forest conservation plan. A final forest

- conservation plan must be submitted before an applicant

obtains a sediment control permit, or when a preliminary

plan of subdivision or site plan application is filed, if

required.
Sediment control permit. 1f an application for a sediment

control permit is subject to this Chapter, the applicable
permit issuing authority must direct the applicant to the

Planning Directr foi' 2 detérmination If the Planning

Director finds that the sedlment control permit is subject

to this Chapter, the am)llcant must submit to the

applicable level of rev1ew The sediment control permit

1ssu1 ng authority must not approve a sediment control

nemut that conflicts with an approved forest conservation

plan,

((2)] (D) Modification to an approved plan. The Planning

Director may approve modifications to an approved

forest conservation plan that are consistent with this

Chapter if:

[(A)] (1) field inspections or other evaluation reveals
minor inadequacies of the plan and the

modification of the plan in order to remedy such

inadequacies will not negatively affect the final

approved plan; or

[(B)] (ii) each modification is minor and does not impact

any forest in a priority area (such as substituting an
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on-site conservation area for an equal or greater
on-site area of similar character, or substituting a
marginal on-site conservation area for equal or
greater amount of off-site priority area); or

[(C)] (iii) action is otherwise required in an emergency
situation.

‘Any other. modification must be approved by [the agency

that] either the Planning-B_bé_r_q Qi the Planning Director,

whichever approvéd.ﬂié [forest conservation plan] Forest

Conservation Plan.

[(b) Project requiring deveiopment plan pro_lect plan, preliminary plan of

subdivision, or site plan. approval

(1)

(2)

Forest stand delmeatlon "The apphcant must submit to the
Planning Director a forest stand delineation with the application
for a development pian project plan, preliminary plan of
subd1v1s:on or Slte plan, whlchever comes first. Within 30 days
of recelpt the Planmng Director must notify the applicant
whether the forest stand delineation is complete and correct. If
the Planning Director fails to notify the applicant within 30
days, the delineation will be treated as complete and correct.
The Planning Director may require further information or
provide for one extension of this deadline for an additional 15
days for extenuating circumstances.
Forest conservation plan.
(A) Application. Upon notification that the forest stand
delineation is. complete and correct, the applicant must

submit a forest conservation plan to the Planning
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Director. If the development proposal will require more
than 6ne of the approvals subject to this subsection, the
applicant must submit a preliminary forest conservation
plan to the Planning Director in conjunction with the first
approval and a final forest conservation plan in
conjunction with the last approval. If only one approval
subject to this subsection is required, an applicant, with
the approval of thé Planning Board, may submit a
preliminary forest conservation plan at the time of the
development approval and a final forest conservation
plan before issuance of a sediment control permit for the
tract. |

Review. Within 45 days from receipt of a final forest

conservation plan, incliding a plan that is not reviewed

in '2‘,, stages, the Planning Director must notify the
applicant whether the forest conservation plan is
complete and approved for submission to the Plénning
Board as part of the development application. If the
applicant is not notified within 45 days, the plan will be
treated as complete and approved for submission. The
Planning Director may require further information or
provide for one extension of this deadline for an
additional 15 days for extenuating circumstances. In
addition, at the request of the applicant, the Director may
extend this deadline for extenuating circumstances.

Condition of approval. The forest conservation plan will

be reviewed by the Planning Board concufrently with the
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developmernt plan, project plan, preliminary plan of
subdivision or site plan, as appropriate. The forest
conservation plan, as may be amended by the Board,
must be made a condition of any approval of the
development application. For a development plan, a
Planning Board recommendation to the District Council
on the preliminary forest conservation plan must be made
under Section 59-D-1.4.] |

[(¢) Project requiring special exception apprdval.

(1)

(2)

Forest stand delineation. If a special exception proposal is
subject to the requirements of this Chdpter, the applicant must
submit a forest stand delineation to the Planning Director before
the Board of Appealsmay consider the application for the
special exception. The deadlines for reviewing a forest stand
delineation are the same as in paragraph (b)(1) of this Section.

Forest conservatlon plan Upon notification that the forest stand
dehneatlon is complete and correct, the applicant must subrmt a
preliminary forest conservation plan to the Planning Director. |
The Board of Appeals must consider the preliminary forest
conservation plan when approving the special exception
application and must not approve a special exception
application that is in conflict with the preliminary forest
conservation plan. A final forest conservation plan must be
submitted before obtaining a sediment control permit, or at the
time of preliminary plan of subdivision or site plan application,

if required. The deadlines for reviewing a final forest
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conservation plan are the same as in paragraph (d)(2) of this

Section. |

[(d) Project requiring a sediment control permit only.

(D

2)

3)

Forest Stand Delineation. If an application for a sediment
control permit may be subject to the requirements of this
Chapter, the applicable sediment control permit issuing
authority must direct the applicant to the Planning Director for
a determination. If the Plann_i_ng;"tDirectSfﬁnds the sediment
control permit applicationj‘tb be subject to this _Chaptér, the
applicant must submit a forest stand delineation to the Planning
Director for review. The deadlines for reviewing a forest stand
delineation are the same as in paragraph (b)(1) of this Section.
Forest conservation plan Upon notiﬁcéétion that the forest stand
delineation is complete and 6onect, the applicant must submit
to the Pianning Director a forest conservation plan. Within 45
days from receipt of the forest conservation plan, the Planning
Director must notify. the applicant if the forest conservation
plan is complete aﬁd approved. If the applicant is not notified
within 45 days, the plan will be treated as complete and
approved. The Director may require further information or
provide for an extension of this deadline for an additional 15
days for extenuating circumstances. In addition, at the request
of the applicant, the Director may extend this deadline for
extenuating circumstances.

Issuance of sediment control permit. A sediment control permit

must not be issued to a person who must comply with this

Article until:
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(A) a final forest conservation plan, if required, is approved;
and
(B) any financial security instrument required under this

Chapter is provided.]

Project requiring mandatory referral.

(1)

2)

3

Forest stand delineation. A person seeking mandatory referral
for a project that is subject to the requirements of this Chapter
must first submit a forest stand-'delineation to the Planning
Director for review. The deadlines for reviewing a forest stand
delineation are the same as in paragraph (b)(1) of this Section.

Forest conservation plan. Upon notlﬁcatlon that the forest stand
delineation is complete and correct “the apphcant must submit
to the Planning DlI‘CCtOI' a preliminary forest conservation plan.
The Planning Board must conmder the preliminary forest

conservation plan wlhien reviewing the mandatory referral

" apphcatlon _The deadlmes for reviewing the final forest

conservation plan are. the same as in paragraph (d)(2) of this
Section.

Issuance of a sediment control permit. Issuance of a sediment
control permit is subject to the conditions specified in

paragraph (d)(3) of this Section.]

Level 2 Review. A person subject to a Level 2 review must submit to

the Planning Director the Tree Inventory with a Declaration of Intent.

Within 30 days after receiving the Tree Inventory and Declaration of

Intent, the Planning Director must notify the person whether the Tree

Inventory is complete. An incomplete application must be denied. If

the Planning Director fails to act on the submission within 30 days,
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the Tree Inventory will be treated as approved. The Planning Director

circumstances.

Level 3 Review. A person subject to a Level 3 review must submit to

the Planning Director a Declaration of Intent. Within 30 days Afier

receiving the Declaration of Intent, the PlanninghDirector must notify

the person whether the Declaration of Intent is complete. An

incomplete application must be denied. lf the Planning Director fails

to act on the submission within 30 days, the Declaration of Intent will

be treated as approved. The 'Planning Director may extend the

deadline for an additional 15 days for extenuating circumstances.

Retention, afforestation, and reforestation requirements for Level
1 Review.

[Table.] General. The Forest Conservation Plan must, to the

&

maximum extent feasible, retain certain vegetation and specific areas

in an undisturbeéd condition, unless the Planning Board or the

Planning Director finds retention is not feasible without undesirable -

alterations to the proposal. The Forest Conservation Plan must

mitigate for the loss of forest and trees in the following order of

“preference: -

on site reforestation or afforestation:

offsite forest planting within the same watershed:;

LR E

on site non-native and invasive management control with

supplemental planting:

forest mitigation banks;

in-lieu fee; and

B

on site landscaping with an approved plan.
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(b) How to Calculate the Requirements.
(1) Table.

Forest Conservation Threshold and Required Afforestation as a
Percentage of Net Tract Area for Level 1 Reviews
Land Use [Category] Tvpel'| [Forest| |Required)]
Conservation Afforestation
Threshold Threshold
Agricultural and Resource Areas 50% 20%
Medivm Density Residential Areas | [25%)] 30% [20%] 25%
Institutional Development Areas [20%] 25% [15%] 20%
High Density Residential Areas [20%] 25% [15%] 20%
Mixed-use Development Areas - [15”20%1’2']\ [15%] 20%
: | 20-25%_ - -
Planned unit Development Areas - [15'200/?2] [ {15%] 20%
: 120-25%
Commercial and Industrial Areas [15] 20% [15%] 20%

The residential and institutional portions of the tract must meet the [20%] 25%

requirement. All other uses must meet the 20% requirements. [If a planned unit

development was iﬂ}tially- 'approvegl before January 1, 1992, and is between
25% and 75% complete on July 1, .1 992, (as measured by the total acreage
subject to the planned unit development that has received site plan approval),
the forest conservation threshold is calculated at 15 per cent. If the planned unit
development is less than 25% complete, the forest conservation threshold is
calculated using the adjustment shown in the chart.]
[(b) Retention.
(1) The primary objective of the forest conservation plan should be
to retain existing forest and trees and avoid reforestation in

accordance with this Chapter. The forest conservation plan
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must retain certain vegetation and specific areas in an

undisturbed condition unless the Planning Director finds that:

(A)

(B)

©)

(A)

(B)
©)

D)

(E)

F)

the development would make maximum use of any
available planning and zoning options that would result
in the greatest possible forest retention;

reasonable efforts have been made to protect the specific
areas and vegetation listed in the plan; and

the development proposal cannot be reasonably altered.

(2) In general, areas protected under this subsection include:

floodplains, stregfﬁ"‘buffers; steep slopes, and critical
habitats;

contiguous forests; |

rare, threatened, and endangere'd'specigs;

trees connected to an histori_c site;

'champion trees and other éxceptionally large trees; and

~ areas designated as priority save areas in a master plan or

functional plan.]

[(c)] (2) Reforestation. The forest conservation plan must provide for

reforestation as follows:

[(1)] (A) For all existing forest cover measured to the nearest

1/10 acre cleared on the net tract area below the
applicable forest conservation threshold, the area of
forest removed must be reforested at a ratio of 2 acres

planted for every one acre removed.

[(2)] (B) For all existing forest cover measured to the nearest

1/10 acre cleared on the net tract area above the

applicable forest conservation threshold, the area of
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forest removed must be reforested at a ratio of % acre
planted for every one acre removed.

[(3)] (C) Each acre of forest retained on the net tract area above
the applicable forest conservation threshold must be
credited against the total number of acres required to be
reforested.

[(4)] (D) A regulated activity under this Chapter within the net
tract area that occurs w_h_oll? or partly in areas regulated
as nontidal wetlandslrts subject to both the nontidal
wetland regulatory‘ requirements and the requirements of
this Chapter However any area of forest within the net
tract area’ that 1s retamed mcludlng forest in nontidal
wetlands, must be-:counted towards forest conservation
requirements under this Chapter

[(d)] (_)Aﬁ'orestatton

[( 1)] (__) A Slte with less than 20 percent of the net tract area in

'forest cover’ must be afforested in accordance with the
- requ1red afforestation percentages shown on the table in
subsection [(a)] (b)(1) of this Section.

[(2)] (B) Afforestation {should] must be accomplished by the

planting, maintenance, and establishment of forest

cover[. However, if the applicant] unless a person
demonstrates to the satisfaction of the Planning Board or
Planning Director, as the case may be], that afforestation

using forest cover is inappropriate]. Afforestation may

be satisfied by tree cover for a site because of its location

in an urban setting, redevelopment context, high-density
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residential, commercial, industrial, planned unit
development, or institutional area (as defined in Section
22A-3), or similar reason, afforestation requirements may

be satisfied by tree cover.

[(e)] (¢) Standards for reforestation and afforestation.

(1)  Priorities for reforestation and afforestation.

(A)

(B)

[Preferred sequence.] Except as provided [in] by
regulation or in the techﬁ{éal manual or. otherwise in
[paragraph] (1) of this subséction, the preferred sequence
for afforestation and reforestation is [, in general:
enhancement of existing forest through on-site selective
clearing, -supplemental ;ﬁlﬁnt_?ng, or both; on-site

afforestation or:reforestation, incliiding techniques which

_.encourage natural regeneration where feasible;

lahdscaping with an approved plan; and off-site
afforestation or reforestation, including techniques which
éiiébilrage natural regeneration where feasible] identified
in subsection (a).

[Governmental] Government considerations. The
sequence provided in subparagraph (A) of this paragraph
may be modified for a specific project if the applicant
demonstrates to the satisfaction of the Planning Board or
the Plan_ning Director, as the case may be, that a different
sequence is necessary:

(1)  to achieve the objectives of a master or sector plan

or other County land use policies or to take
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advantage of opportunities to consolidate forest
~ conservation efforts;

(i) for public [site] sites acquired or required to be
dedicated before July 1, 1991, to ensure that the
site can be used for its intended purpose without
major design changes; or _

(iii) for educational, recreational, and public safety
facilities, to ensure that public safety is not

compromised.

((C) Public Utility Considerations. The sequence provided in

subparagraph (A) of this paragraph for public utility
projects may be modified to-reflect applicable electrical

or other safety codes, or right-of-way constraints. |

Off-site afforestation and reﬁ;restaribn. In addition to the use

of other ites proposed by an applicant and approved by the

County, off-site afforestation or reforestation may also include:

(A)

(B)

©

Forest mitigation banks designated in advance by the
County.

Protection of existing off-site forest. Acquisition of an
off-site protective easement for existing forested areas
not currently protected is an acceptable mitigation
technique instead of off-site afforestation or reforestation
planting, but the forest cover protected must be 2 times
the afforestation and reforestation requirements.

For sites located in existing population centers, [use of]
street trees [which meet landscape or streetscape goals

identified in an applicable master plan] may be used if
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Planning Board or Planning Director that on-site

afforestation is inappropriate.

Priority areas and plantings. Afforestation and reforestation

should be directed to stream buffer areas, connections between
and additions to forested areas, critical habitat areas,
topographically unstable areas, and land use and road buffers.
The use of native plant materials is preferred. Unless the
Planning Board or Plannihg Director order otherwise, the
required use of natural regeneration under this Chapter
supercedes any prohibition under‘Chapter 58.]

Location requirements. Required reforestation or afforestation
must occur in both the county and_wétershed in which the
project. is located, except that.if it cannot be reasonably
accomi:liéhed in the same county and watershed in which the
project is located, then the reforestation or afforestation may
occur anywhere in either the county or watershed in which the
project is located.]

Deadline for plant installation. The afforestation and
reforestation requirements under this subsection must be
accomplished within one year or 2 growing seasons after a

development project is complete. ]

(d) Planned Unit Developments; Other Staged Development.

Notwithstanding any other provision of this Section, the Planning

Board may allow any afforestation or reforestation requirement for a

planned unit development to be calculated and satisfied within the

total area covered by the development plan or project plan instead of
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the net tract area. Similarly, the Planning Board may allow any

afforestation or reforestation requirement applicable to a staged

development subject to a single preliminary plan of subdivision but

with separate site plan reviews for each stage to be calculated and

satisfied using the total area covered by the prellmmary plan of

subdivision.

[(£)] (e) Special provisions for minimum retention, reforestation and

afforestation.

(D

)

General. Any site devel_oped 1n an agricultural and resource
area, any planned unit development- any site developed under a
cluster or other optlonal method of development in a one-family
re51dent1al zone and any walvef from a zoning requirement for
environmental reasons; must 1nclude a minimum amount of
forest on-site as part of meetmg ‘its total forest conservation

requlrement

44
)

“ Retentton reﬁ)restatzon .and afforestation. Forest retention

should be maXImlzed where possible on each site listed in this
subsection. At a minimum, on-site forest retention, and in some

cases reforestation and afforestation, must be required as

follows:

(A) In an agricultural and - resource area, on-site forest

retention must equal 25% of the net tract area.

(B) In a planned development or a site development using a
cluster or other optional method of development in a one-
family residential. zone, on-site forest retention must
equal the applicable conservation threshold in subsection

(a). This requirement also applies to any site seeking a
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waiver or variance from base zone standards under
Section 59-C-1.393(b), 59-C-1.395, 59-C-1.532, 59-C-
1.621, or 59-C-7.131, if as a condition of the waiver or
variance the Planning Board or County Council must find
that the resulting development is environmentally inore
desirable.

On a site covered by this subsection, if existing forest is
less’ than the minimum reciuired retention, all existing
forest must be retained and on-site afforestation up to the
minimum standard must be provided. If existing forest is
less than the applicabh_e: afforestation threshold in
subsection [(a)] (b), the afforestation threshold is the
minimum on-sité forest requireniér;é.

If a site covered by this subsection is unforested, on-site

afforestation must equal the applicable afforestation

. threszﬁ_pl_d.

1(3)] (E)If the i"Plénﬁ:ing Board or Planning Director, as

appropriate, finds that forest retention required in this
subsection is not possible, the applicant must provide the
maximum possible on-site retention in combination with
on-site reforestation and afforestation, not including

landscaping and street trees.

[(4)] (F) Retention, reforestation, and afforestation must adhere

[(&)] () In lieu fee.

to the priorities and sequence established in subsections

[(b) and (e)] (a) and ().

£
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General. 1If a person satisfactorily demonstrates that the
requirements for reforestation or afforestation on-site or off-site
cannot be reasonably accomplished, the person must contribute
money to the forest conservation fund at a rate specified by the
County Council by law or resolution, but not less than the rate
required under Section 5-1610 of the Natural Resources Article
of the Maryland Code. The requirement to contribute money

must be met before any clearing “o_r grading occurs within [90

days after development project completion] the tract.

Specific development® situations. Except as specxﬁed in

subsection [(f)] (e), the Planmng Board or Planning Director

may allow an applicant to pay. into the County Forest

Conservation Fund instead of providing afforestation|,}or

reforestat:on[ or landscaping] in- the followmg situations:

(A) Afforestation using tree cover. Ifan applicant has shown
that on-site afforestation using forest cover is not
appropﬁaté"undef subsection [(d)(2)] (b)3)B),
applicant may pay the fee instead of using tree cover to
meet any afforestation requirement.

(B) Afforestation or reforestation using [landscaping] tree
cover. An applicant may pay the fee instead of using

credit for [landscaping] tree cover.

* * *

[(h)] (g) Agreements and Long-Term Protection.

Maintenance agreement. A forest conservation plan must
include a [two] 5-year binding agreement for maintenance of

conservation areas, including the watering (as practical),
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feeding, [and ] replanting of areas to be afforested or reforested,

and non-native and invasive management. The [2-year] 5-year

period starts upon satisfactory final inspection of the
conservation measures required under the [forest conservation

plan] Forest Conservation Plan. A staged project may have

more than one agreement.

%* * *

[()] (h) Financial Security.

(D

(3)

(4)

Security required. Except as pfovided in paragraph (8) of this
subsection, an approved financial security instrument must be
required to ensure:

(A) compllance w1th all requlrements of an approved forest
conservatlon p]an including afforestatlon reforestation,
and maintenance; [or]

(B) full payment of funds to be paid instead of afforestation

or reforestation, if required under subsection [(g).] (f); or

(C) compliéince with all requirements of a Tree Protection
Plan.

* * *

When required. The financial security instrument must be

provided prior to any land disturbing activity [, as defined in

Chapter 19, occurring on a section of the tract subject to the

forest conservation plan].

Amount required.

(A) If the financial security is required under [subparagraph]
subsection (1)(A) [of this subsection], the security

instrument must be in an amount equal to;
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vk

the in lieu fee rate; or

the estimated cost of afforestation, reforestation,
and maintenance [applicable to the section of the

tract subject to the land disturbing activity] of

planted areas as well as non-native and invasive
management. |
The instrument must include a provision for adjusting the
amount based on actual costs. The Planning Director
must notify the obligee of .any proposed adjustment and
provide the oppofﬁJ:r'iity for an informal conference.
If the financial securityis required under [subparagraph]
subsection ‘(1)}B) [of thié subsection], the security

instrument must be in an amount equal to the in lien

* . ¥ *
L

Events of forfeiture. The financial security instrument may be

subject to forfeiture on:

(A)

(B)

failure of the obligee to perform the work under the

[forest conservation plan] Forest Conservation Plan in

accordance with the required schedule; or
failure of the obligee to pay a required in lieu fee in a

timely manner.

L * *

Forest mitigation banks.

A person may create a forest mitigation bank from which applicants

may buy credits by afforesting or reforesting an area of land under a

forest mitigation bank plan approved by the Planning Director.
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(b} A person can create a forest mitigation bank by permanently

protecting:

(1)  existing forest;

(2) planting and protecting new forests in unplanted environmental
buffers or in areas cbntiguous to existing and protected forests;
or

(3) acombination of the two.

[(B)] (¢) The area of land where the bank is pld;;ted must be at least 1 acre.

[{c)] (d) A forest mitigation bank must use native plants for afforestation and

reforestation|, unless inappropriate].

[(d)] {(e) A person proposing to create a forest mitigation bank must submit a

plan to the Planning Director, {which must include] that includes:

0y

2

3)

a [2-year] 5-year maintenance agreement which meets the
standards in subsection [22A-12(h)(1)] 22A-12(g)(1);
all information required by subsection [22A-10(c)]

22A-10(b)2) for a [forest conservation plan] Forest

Conservation Plan; and

the draft easement, covenants, or deed restrictions for the area

to be sold to the developer when credits are withdrawn from the
bank. .

[(e)] (1) Forest mitigation banks must be established in accordance with the

priority areas described in subsection [22A-12(e)(3)] 22A-12(b)(2), or

in areas identified in a master plan or functional plan.

[(D)] (g) Credits must not be debited from a forest mitigation bank until all

trees have been planted and accepted by the Planning Director, and

either financial security which meets the standards in subsection

[22A-12(i)] 22A-12(h) has been provided or the Planning Director has
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found that a sufficient number of trees have successfully survived for

[2] 3 years after planting.

[(8)] (h) To debit credits from an approved forest mitigation bank, the

22A-15.
(a)

(b)

(c)

easement, covenants, or deed restrictions which assure that the newly
reforested or afforested area of land remains a forest in perpetuity
must be conveyed to the Planning Board or its assignee and the
applicant must show that credits are available and the applicant has
the right to debit them. The credits must buy an amount of land equal
to the applicant’s off-site reforestation or afforestation requirements
under its approved forest conser—\‘?ﬁtion pleih.

Inspections and notification. |

Permission to gain access. [Authorized representatives of the

Planning Department] Répresentatives authorized by the Planning

Director may enter properties subject 10, this Chapter for the purpose
of inspection, review and enforcement.

Forest Cb‘hservatiqn Plan to be on site; field markings. A copy of the

approved forest conservation plan must be available on the site for

inspection by [auﬂiorized] representatives authorized by the Planning

Director. Field markings must exist on site during installation of all
protective devices, construction, or other land disturbing activities.
Required inspections.

(1) The Planning Department [should] must conduct [at least 3]

field inspections of a site subject to confirm the information

submitted on a Natural resource Inventory/Forest Stand

Delineation.

(2) The Planning Department must conduct field inspections of a

site [tract] subject to an approved [forest conservation plan]

FALAWABILLSI0737 Forest Conservationi0737 Bill 3.00c



1292
1293
1294
1205
1296
1297
1298
1299
1300
1301
1302
1303
1304
1305
1306
1307
1308
1309
1310
1311
1312
1313
1314
1315
1316
1317
1318

[(1)

(2)

3)

BiLL No. 37-07

Forest Conservation Plan[. The inspections should take place]

as follows:

The first inspection should take place before any land
disturbing activities (including cléaring, grading, or stripping)
occurs on the tract to determine if protective measures have
been properly installed and conservation areas clearly marked;
The second inspection should take place following completion
of all land disturbing activities and afforestatipn or reforestation
to determine the level of compliance with the forest
conservation plan; and e |

The third inspection should take place at the end of the
méintenance agreement 2-year time period.]

(A) after the limits ‘of disturbance. have been staked and

flagged, but before any clearing or grading begins:

(B) after necessary stress reduction measures have been

completed and the protection measures have been

installed. but before any clearing or grading begins;

(C) after completion of all construction activities to

determine the level of compliance with the provisions of

the forest conservation plan;

(D) before the start of any required reforestation and

afforestation planting-,

(E) after required reforestation and afforestation planting has

been completed to verify the planting is acceptable and

begin the 5-year maintenance period; and

the level of compliance with the provisions of the
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planting plan and, if appropriate, authorize release of the

financial security.

fa

site subject to a tree protection plan as follows:

(A) after the limits of disturbance have been staked and
flagged. but before any clearing or grading begins:;

(B) after necessary stress reduction measures have been
completed and the m‘oténtion measures have been
installed, but before any clearing or grading begins; and

(C) after completion of all construction activities to

determine the level of compliance with the provisions of

the tree protectlon plan.

Other inspections. The Plannlng [Department] Dlrector may {conduct

other| authorize additional mspectlons ‘or meetings as necessary to

administer this Chapter|, including an mspectlon to confirm a forest

stand delineation].

Required [notifications] ' scheduling of inspections Jor Forest

Conservation and Tree Protection Plans. Persons must notify the

Planning Director 7 days prior to scheduling inspections under

subsection (c).

[(1)

At least 2 working days before starting any land disturbing

activities associated with the forest conservation plan, a person

must notify the Planning Department. The Planning Department

must coordinate its inspections, and any pre-construction

conferences, with the Department of Permitting Services to

avoid inconsistent directives in the field relating to the forest

conservation plan and sediment control activities.
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(2) At least 2 working days before completion of afforestation and
reforestation plantings, a person must notify the Planning
Department so that the Department may schedule the second
inspection specified under paragraph (c)(2) of this Section.]

[Penalties] Violations, penalties, and other remedies.

* L *

Corrective [actions] order. -

[Noncompliance with exemption conditions] Reserved.

Determination of noncompliance. A person who receives an

exemption subject to a declaration of intent or for commercial logging

and timber harvesting operations is in noncompliance if:

(1) within 5 years, an application for- a development or other
approval regulated by this Chapter is submitted for the tract or
lot covered by the exemption; or* k

(2) - the person'otherwise violates this Chapter or the declaration of
intent}

Penalties for noncomplianée. In addition to any other remedies under

this Chapter, the Planning Board may require a person in

‘noncompliance to:

(1) meet the forest conservation threshold as would have been
required;
(2)  pay an administrative civil penalty under Section 22A-16(d) for

the area of forest cut or cleared under the exemption; or
(3) both.

[Notice, hearings, and appeals] Appeals.
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General. Except as provided under subsections (c) and (d) of this

Section, the requirements for notice, public hearing, and
administrative decision-making for the associated development
approval must be followed when reviewing a forest stand delineation
or forest conservation plan.]

Forest conservation plans and variances approved by the Planning

Board or District Council. |

(1) A person aggrieved by the deciai%n of the Planning Board on
the approval, denial, or modiﬁcaﬁon of a forest conservation
plan (including a request for a variance) may file a judicial
appeal of the final administrative action on the development
approval in accordance with Subtltle B of the Maryland Rules
of Procedure and any other law apphcable to the proceeding.

(2) A person aggrieved by the dec1slon of the District Council on
the appr(;‘}al, denial, or modification of a forest conservation
plan (inclu@ing a request for a variance) proposed in
conjunction with a'development plan may file a judicial appeal
of the action. on the development plan in accordance with
Division 59-H-8 ]

Forest stand delineations and forest conservation plans approved by

the Planning Director.

(1) Appeal to Planning Board. Upon receipt of the Planning
Director's written decision on a forest stand delineation or forest
conservation plan, an applicant has 30 days in which to appeal
to the Planning Board.

(2) Hearing; decision. The Planning Board must hold a hearing on

the appeal and inform the applicant in writing of its decision.
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The Board must consider the appeal de novo. For purposes of
judicial review, the decision of the Planning Board constitutes
final agency action.

Appeal. Upon receipt of the Planning Board's decision, an
applicant has 30 days in which to appeal the decision in
accordance with Subtitle B of the: Maryland Rules of

Procedure.]

[(d) Administrative enforcement actions.

(1)

(2)

(3)

Notice. A complaint, order, or other admi.nistrative notice
issued by the Planning Director under this Article must be
served on the alleged violatof\pers'onallly, on the violator's agent
at the activity site, or by certified mail to the violator's last
known address. The notice must identify the alleged violator,
the location of the violation, and the specific facts of the
violéifioh,._and must give the allegéd violator the opportunity for
a hearing before the Planning Board within 10 working days of
recei;ﬁt of the notice. If an administrative action under this
Article can only be taken by the Board, the notice must state the
date on which the action is scheduled to be considered by the
Board. _

Hearing. If an opportunity for a hearing is requested, the matter
must be expeditiously scheduled on a Planning Board agenda
unless the alleged violator consents to-a delay. The filing of a
request for a hearing does not stay an administrative order to
stop work, stabilized a site, or stop a violation.

Decision. The Planning Board must inform the alleged violator

in writing of its decision on an administrative enforcement

@ FALAWABILLS\0737 Forest Conservation0737 Bill 3.Dac



1426
1427
1428
1429
1430
1431
1432
1433
1434
1435
1436
1437
1438
1439
1440
1441
1442
1443
1444
1445
1446
1447
1448
1449
1450
1451
1452

4)

BiLL No. 37-07

action. The Board's decision constifutes final agency action for
purposes of judicial review..

Appeal. Upon receipt of the Planning Board's decision, an
aggrieved person has 30 days in which to appeal the Board's
action in accordance with Subtitle B of the Maryland Rules of

Procedure.]

Natural Resource Inventory/Forest Stand Delineations and Forest

Conservation or Tree Protection Plans.approved by the Planning

Director.

]

Appeal to Planning Board. An applicant has 30 days from the

date of the Planning Director's written decision on a Natural

Resource Inventory/Forest Sté}}iai‘--“__‘tDelineation or Forest

Conservation or Tree Protection Plan to appeal to the Planning

Board.

'Hgé&fih;f,‘-'.;éiecisioﬁ. The Planning Board must hold a de novo

' héarjng. ,;::'I';hc Board must issue a written resolution to the

applicant setting forth its decision. For purposes of judicial

review, the decision of the Planning Board constitutes final

agency action. Applicants may petition for judicial review of

the Planning Board decision in accordance with Maryland
7-200 Rules.

Forest Conservation or Tree Protection Plans and variances

approved by the Planning Board. A person aggrieved by the decision

of the Planning Board on the approval, denial, or modification of a

Forest Conservation or Tree Protection Plan (including a request for a

variance) may file a petition for judicial review of the administrative

agency decision on the development approval in accordance with the
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Maryland Rules of Court and any other law applicable to the
proceeding.

Sec. 22A-21. Variance provisions.

(a)

(d)

Written request. [A person] An applicant may request in writing a
variance from this Chapter or any regulation adopted under it if the
person demonstrates that enforcement would result in unwarranted

hardship to the person. A request for a variance [waives] suspends the

time requirements in Section 22A-11 until the Planning Board has

acted upon the request.

* - * *

Referral to other agencies. Before considering a variance, the
Planning Board must refer a copy of each request to the County
Arborist, Planning [Department] Director; and other appropriate
officials or agencies for a written recgynmendauon before acting on
the request:" Reeommendations must be submitted to the Planning
Board w1thln 30 days from the receipt [by the official or agency] of
the [request] referral or the recommendation [should] must be
presumed to be favorable,

Minimum cntena A variance may onlv be granted if it meets the

provisions of subsection (a) and (b) above. A variance must not be

granted if granting the request:

(1) will confer on the applicant a special privilege that would be
denied to other applicants;

(2)  1s based on conditions or circumstances which are the result of
the actions by the applicant;

(3) arises from a condition relating to land or building use, either

permitted or nonconforming, on a neighboring property; or
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(4) will violate State water quality standards or cause measurable

' degradation in water quality. |

Approval procedures; Conditions. The Planning Board[, or the

District Council on a development plan,] must [make findings] find

that the applicant has met all requirements of this Section before

granting a variance. Appropriate conditions may be imposed to
promote the objectives of this Chapter and protect the public interest.

Notice to State Department of Natural Resources; Right to initiate or

intervene in proceedings.

(1) Notice of a pending variance request must be glven to the
Department of Natural Resources within 15 days of receipt of a
request for a variance. 5

(2) The Department of Natural Resources may initiate or intervene
in an admlmstratlve Judicial or ‘other original proceeding or

appeal in the State concernmg an approval of a variance.

22A-26. [Regulatmns] General

(a)

(b)

|Adoption] Regylaaons': ‘The Planning Board must adopt regulations,
including necessary procedures, to adrﬁinister this Chapter. In
adopting the regulations, the Board must follow the adoption
proeedures for a Method (2) regulation under Section 2A-15 and any
requirements applicable under State law. However, a proposed
regulation of a procedural nature or that would implement changes in
State law or regulation, may be adopted under Method (3) if it is
consistent with this Chapter. The regulations must include procedures
to amend a forest conservation plan and a declaration of intent.

Technical manual. The Planning Director must prepare a technical

manual that must include guidance and methodologies for:
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(1) preparing and evaluating a [forest stand delineation and natural

resource inventory] Natural Resource Inventory/Forest Stand

Delineation;
(2) preparing and evaluating a [forest conservation plan] Forest

Conservation Plan, including priorities for forest retention,

reforestation, and afforestation, and a recommended tree
species list;

(3} preparing and evaluating a Tree fnventog}a'nd Tree Protection

Plan;
[(3)] (4) providing forest or tree protective measures during and after

clearing or construction, includin’g' planting, tree relocation, and

Fon

maintenance;

e
T

[(4)] (5) inspection and monitoring [and enforcement] of site for

compliance  with [forest" ‘conservation plans] Forest

Conservation and Tree Protection Plans; and

(6) other appropriate guidance for program requirements consistent
with this Chapterandthe regulations.

Developrﬁent agreements; Conservation easements. The Planning

Board may in the regulations require developer agreements,

conservation easements, land trusts, covenants, and deed restrictions

as part of an approved forest conservation plan.]

[(d)] (c) Administrative fee. The Planning Board must [charge] establish a

fee [to cover] schedule that at least partially covers the costs of

administering this Chapter|, including review of submittals and field
inspections. The fee schedule must be set by the Planning Board as

part of the development application process. Different fees may be set
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1!,

based on the size of the tract or other relevant factors]. Fee schedules

may be reviewed as needed.

Additional regulations. Notwithstanding any other provision of this
Chapter, the Planning Board may, by regulation adopted under
Method (3), require preapplication submissions for a forest stand
delineation aﬁd allow modified application submissions or procedures

for development projects of a minor scale or public utility projects.]

[(D] (d) Reports. The Planning Board must. niéke all reports on the County

forest conservation program to the General Assembly and State
Department of Natural Resources that are requlred under State law or
regulation. The reports [should be rev_le__wed by the County Arborist
for comment, and cop:i:ésf--of all final féﬁbrts] must be transmitted to

the County Council and County Executlve

[(2)] (e) List of Oj]" Szte Property ﬁ)r Mtttgatton The Planning Director

[(h)

[should] ___1 develop and mamtam a list of properties [that may be]
suitablé™ for offTSLIe mltlgatlont required under [forest conservation

plans] Forest Conservation Plans. [The Planning Director should

develop the list™ 1n coordination with the County Arborist, the
Department of EnVIronmental Protection, the Department of Public
Works and Transportation, the Department of Economic
Devélopment, the Soil Conservation District, and other appropriate
agencies. ]

Sediment Control Permit Applications. The Planning Director and the
Director of the Department of Environmental Protection should
develop administrative procedures to prevent, to the extent possible,

circumvention of this Chapter by a person who obtains a sediment

- control permit for land disturbing activities on less that 40,000 sq. ft.
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of land and who later seeks preliminary plan of subdivision approval
for the same land. These procedures may include requiring an
applicant for a sediment control permit to submit a declaration of

intent enforceable under Section 22A-19.]

Forest conservation fund.

There is a County forest conservation fund. Money deposited into the [fund]

Fund must be used in accordance with the adopted County budget and in

accordance with the following:

(a)

(b)

In lieu fees. Money deposited in the [fofest conservation fund instead

of planting] Forest Conservation. Fund .must be spent on the

reforestation and afforestation for which the money is deposited,
including costs directly related to site “identification, acquisition,
design, and preparation, and must not revert to the [general fund]

General Fund The permanent preservatlon of priority forests,

1nclud1ng 1dent1ﬁcat10n and acquisition of a site, may be substituted
for reforestatlon and afforestation at a rate of 2 acres of forest
preservation for each acre of planting required. Funds remaining after

all reforestation and afforestation requirements are satisfied may be

spent on any other tree conservation activity, including street tree

planting.
Penalties. Money collected for noncompliance with a [forest

conservation plan] Forest Conservation Plan or the associated [2-year]

J-year maintenance agreement must be deposited in a separate

account in the [forest conservation plan] Forest Conservation Plan and

must not revert to the General Fund. Money deposited in this [fund]

Fund may be used to administer this Chapter or any purpose set forth

in the Fund.
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[Article V. County Arborist.]

[22A-30. County Arborist.] Reserved.

[(a) Appointment. The Director of the Department of Environmental

[(b)

[(©)

Protection must appoint a person to serve as County Arborist. The

County Arborist functions within the Department of Environmental

Protection.]

Qualifications. The County Arborist must have relevant experience

and an advanced degree in horticulture, forestry, forest ecology, plant

pathology, landscape architecture, or other related field, or an

equivalent combination of education and experience. The County

Arborist should _be licensed as a tree équt under State law.]

Duties. The County Arborist has the t:dllb_)_wing functions related to

resource management and protection of forest and trees in the County:

(M

(2)

3)

4)
(3)

develop a comprehensive County conservation and
management strategy, including programs designed to promote
afforestatlon and reforestatlon in the County, and the survival
of hlstonc trees and. any endangered tree species;

advise the County Executive and County Council on the
effectiveness of County programs for controlling tree pests and
diseases;

review and approve proposed commercial logging and timber
harvesting operations under Article II;

review variance requests and reports under Article II;

provide laison with citizens and businesses on forest and tree

conservation issues and develop appropriate mechanisms for

public input on conservation strategies; and
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(6) any other duties required by law or assigned by the County

Executive.)

[22A-31. Forest Conservation Advisory Committee] Reserved.

[(@) Definition. In this section “Committee” means the Forest

Conservation Advisory Committee.]

[(b) Established. The County Executive must appoint, subject to

[(c)

confirmation by the County Council, a Forest Conservation Advisory
Committee. ] b |
Composition and terms of membersf
(1) The Committee has 15 ﬁUBlic_membe_rs. The public members
should include: b |
(A) Landscape-qgghitects;

L ,.
vE e, o

(B) Arborists and urban foresters;

(C) Horticulturists and ;Zﬁresenfétives from the nursery
industry;

(D) Persons directly engaged in agriculture;

(E)  Persons directly involved in the building industry;

(F) Members of citizen groups;

(G) Member of environmental an conservation organizations:
and

(H) Representatives of public utility companies.

(2)  The Executive must designate a staff member from each of the
following departments to serve as an ex officio member;
(A) Economic Development;

(B) Environmental Protection; and

(C) Public Works and Transportation.
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The Executive must invite a representative from each of the
following agencies to serve as an ex officio member;

(A) The County Planning Board; and

(B) The Washington Suburban Sanitary Commission.

The term of each member is 3 years and expires on December
31. After an appointment to fill a vacancy before a term

expires, the successor serves the rest of the unexpired term.]

Voting, officers, meetings, and compensation.

(1)

()

3)

- 4)

All members of the Committee are voting members.

Each January, the Executwe may ‘designate a chair and vice-
chair from among the Comniittéé{s puBlic members to serve a
l-year term. If 'thef' qunty Execﬁti\fe-does not designate a chair
or vice-chair by Fel):rﬁary 15, the Committee members must
select a chair and vice-chair. _

The Committee rneets. at the calldof the Chair. The Committee
mustlmeet':":‘z‘ts often as ﬁécessary to perform its duties, but not
less than 9 times a year.

A member must serve without compensation. . However, a
member may request reimbursement for mileage and dependent

care costs at rates established by the County.]

Duties.

(1) .

2)

3)

Advise the Executive, Council, Planning Board, and any other
relevant agency on forestry policy issues;

Propose to the Executive, Council, Planning Board, and any
other relevant agency, proactive forestry policies, laws, and
guidelines;

Recommend a comprehensive approach to urban forestry;
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Advise on a tree inventory;

Review and comment on policies and programs related to
forestry;

Promote and seek funding for a sustained forestry program;
Promote and foster a strong sense of community through urban
forestry; ‘

Communicate with other boards,: agencies, and community
residents about forestry issues; and 3

Promote volunteerism and act as a general information source.

[(d) Annual Report. By October 1 each year, the Committee must submit

to the Executive, Council, Planning Board, and any other relevant

agency, an annual report on its functions, activities, accomplishments,

and plans and objectives.] -

[(e) Advocacy. _The Committee must ﬁbt'engage in any advocacy activity

at the State or federal levels unless that activity is approved by the

Office of Intergqj;érnmental Relations.]

(D Swaff: lThe' Chlef Adniinistrative Officer must provide appropriate
" staffto the Committee.]

Approved:

Michael Knapp, President, County Council Date

Approved:

Isiah Leggett, County Executive Date
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The Honorable Marilyn Praisner
President
s
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MoNTGOMERY COUNTY PLANNING BOARD S
THE MARYLAND-NATIONAL CAPITAL PARK AND PLANNING COMMISSION ,»;?-'

September 28, 2007 _Z /1 Y= i

030866

L)

Montgomery County Council
100 Maryland Avenue g 3
Rockville, Maryland 20850 = =
[ ] ~—
— =5
Re: Planning Board's Recommended Amendments to the Forest Conservation ré:—;'ﬁ‘
Law -~ =ED
= DO
oty — T
Dear President Praisner: _— {;‘3 E:‘
g 5
o~ =<

| am pleased to forward for the Council's consideration the Planning Board's
recommended amendments to the Forest Conservation Law, Chapter 22A of the County
Code. The Planning Board recommended forwarding the amendments to Council on
September 20, 2007. The purpose of the amendments was to clarify and moderately

strengthen the requirements to applicants.

The proposed changes to the law include:

Level 1, 2 and 3 Reviews. There is considerable confusion with “exemptions” in the
existing law. The regulated community and the public incorrectly believe that an “exempt’
property is exempt from Chapter 22A of the code, when they were only exempt from
submitting a forest conservation plan. The proposed amendment removes “exemptions” and
makes applicants subject to either a level 1, 2 or 3 reviews. A level 1 review includes a
natural resource inventory/forest stand delineation and forest conservation plan. The level 2
review has a lesser requirement and would entail a tree inventory and a tree protection plan,
but ho forest conservation plan. Finally, the level 3 review would only require a declaration of

intent.
Thresholds. The amendments forwarded today supports a 5 percent increase in the
conservation threshold and afforestation thresholds for all land use categories except for the
agricultural resource area land use category. The attached document does not support

changes to the land use categories.

Maintenance and Management Agreements. The Planning Board amendment
recommends an increase in the maintenance and management periods for planted forests
from 2 years to 5 years throughout the county. This would make the entire County subject to
the same requirements as currently required for plantings within Special Protection Areas.

8787 Georgia Avenue, Silver Spring, Maryland 20910 Chairman’s Office: 301.495.4605 Fax: 301.495.1320

100% recycled paper

www.MCParkandPlanning.org E-Mail: mcp-chairman@mncppc.org



Financial Security. Since there is a recommended increase in the maintenance and
management period, it is only natural to extend the financial security requirements to the-
same 5 year-year period. This change is included in the amendment.

Enforcement and Violations. Throughout the process, planning staff has indicated
to the Planning Board, the public, and Council staff, that the enforcement and violations
sections in Article Ill of the Forest Conservation law would be consolidated in the
enforcement rules of 50-41 for all M-NCPPC enforcement responsibilities. Staff proposed no
changes to this section with the understanding and with the concurrence of Councilmember
Elrich that modifications/amendments to the enforcement and violations section could occur

in Council in response to the rules adopted under 50-41. The proposed enforcement rules
are forthcoming for discussion.

Effective date or grandfathering. The Planning Board's amendment does not
include an effective date or a grandfathering provision. This is an issue that needs to be
addressed by the Council in their deliberations of the amendments.

Tree Preservation Bill. Prior to planning staff's work on revisions to the forest
conservation law, Council and planning staff and the environmental/community groups
recognized the need for a tree preservation bill. A tree preservation bill should complement
the forest conservation law and cover properties not subject to the forest conservation law or
properties subject to level 2 and 3 reviews. The tree protection bill should be administered by
the Department of Permitting Services. A tree preservation bill is the appropriate tool to
protect smaller parcels of land. For all these reasons, the Planning Board believes that
Chapter 22A should not be revised to reduce the minimum lot size below 40,000 square feet.
More tree protection and compensation can be achieved by a properly structured tree
preservation bill than would be achieved by the forest conservation law.

Thank you for your attention to this matter. | would be delighted to answer any
questions you or any other Council member may have about the proposed amendments.

incerely,
§
[ Lot qpa—
Royce Hanson
Chairman
RH:MP:ss
~ Enclosure
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AMENDMENT
To Bill 37-07

BY COUNCILMEMBER ELRICH

This amendment would:

make certain changes to certain criteria and requirements for certain
level of reviews as proposed in Bill 37-07;

establish a County Forest Conservation Coordinator;

establish forest conservation requirements for County school projects;
allow the Planning Director to waive certain requirements only if the
County Forest Conservation Coordinator concurs with the Planning
Director;

require a tree expert to be licensed to perform duties assigned to a tree
expert by the Forest Conservation Law;

‘ spec1fy that approval of certain documents may be revoked if the

approving authority relied on false or misleading statements in
approving the documents;

lower the threshold level of cutting and clearing required to trigger the
Forest Conservation Law;

amend certain retention, afforestation, and reforestation requirements;
amend certain ratios of forest removed to forest planted;

amend certain forest mitigation requirements and procedures;

amend certain variance requirements;

modify certain Forest Conservation Fund requirements;

establish certain grandfathering criteria;

prohibit the Director of Permitting Services from issuing a building
permit if land was cleared in violation of the forest conservation law:
require certain applicants to notify certain other property owners of
certain proposed actions under the forest conservation law, and
specity the time period for notice to property owners and the Planning
Director;

allow an aggrieved party to file a private civil action to enforce the
forest conservation law;

make clarifying changes to Bill 37-07; and

generally amend the Forest Conservation Law.

1
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Amendment to Bill 37-07

Beginning on page 2, add after line 2:
8-25. Permits.

(a)

(c)

Action on application. The Director must examine or cause to be
examined each application for a building permit or an amendment to a
permit within a reasonable time after the application is filed. If the
application or the plans do not conform to all requirements of this
Chapter, the Director must reject the application in writing and
specify the reasons for rejecting it. If the proposed work conforms to
all requirements of this Chapter and all other applicable laws and
regulations, including Chapter 22A, the Director must issue a permit
for the wbrk as soon as practicable. |

[[Reserved.]] Compliance with Forest Conservation Law. The

Director must not issue a permit for any structure that would be
located on, in, or under land from which any tree or other woody plant
has been cut, cleared, or graded in violation of Chapter 22A for 5
years.

Beginning on page 2, amend lines 14-16 to read:

(b)

Purpose. The purpose of this Chapter is to:
(1) save, maintain, and plant trees and forested areas for the benefit
of County residents and future geherations with the goal of no

forest net loss;

Beginning on page 3, amend lines 32-33 to read:

Afforestation threshold means a specific percentage of a tract which is used

to determine the afforestation requirements.

2
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32
33
34

35
36
37

38
39
40
41
42
43
44
45
46
47

Amendment to Bill 37-07

Agricultural activity means farming activities conducted as part of a
recognized commercial enterprise, including: plowing, tillage, cropping,
installation of best management practices, seeding, cultivating, and
harvesting for production of food and fiber products (except commercial
logging [{and]] or timber harvesting operations), the grazing and raising of
livestock, aquaculture, sod production, and the cultivation of orchard,

nursery, and other products.

Beginning on page 3, add after line 43 and amend lines 44-59 to read:

Champion class tree means the largest tree of its species and all known trees
of the same species within 10% of the point value of the existing Champion

tree.

Champion tree means the largest tree of its species in the County, [as
designated by the] as identified in the [[County Forest Conservancy District
[Board] Board’s Champion Tree Register [or its designee]]] register of

champion tree’s maintained by the County Forest Conservation Coordinator.

* * ¥

Commercial logging [[or timber harvesting]} operation means the cutting
and removing of tree stems from a site for commercial purposes, leaving the
root mass intact.

Declaration of intent means a signed and notarized statement by a

landowner that the cutting of trees on the landowner’s property:

(1) s for purposes [exempted under this Chapter; and] of complying with

Sections 22A-6(b) and (¢):

(2) no additional forest clearing activity {[requiring a Forest Conservation

Plan]] will occur on site within 7 years of the date of completion of

the proposed activity: and

(3)  will not circumvent the requirements of this Chapter.
3
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51
52
53
54
55

56
57
58
59

60
61
62
63

64
65
66
67
68
69
70
71
72
73

Amendment to Bill 37-07

* * *

[[Development project completion means the date or event identified in the
forest conservation plan agreement, but no later than the date on which the
first use-and-occupancy permit is issued for the development (or activity)
subject to the preliminary plan of subdivision or sediment control permit or,
if a use-and-occupancy permit is not required, the date on which the final
building inspection or sediment control inspection (for activities not
involving building) is conducted by the Department of Permitting Services.

A staged development may have more than one completion date.]]

* * o*

Environmental Buffer means a strip of land generally contiguous with and
parallel to any body of water, wetland, wetland buffef, 100-vyear floodplain,

and a perennial or intermittent stream, || and stream buffer. An

environmental buffer may also include a hydraulically connected]] steep

slope and erodible soils.

Beginning on page 4, amend lines 65-78 to read:

Forest means a biological community dominated by trees and other woody
plants (including plant communities, the understory, and forest floor)
covering a land area which is 10,000 square feet or greater and at least 50
feet wide regardless of political or property boundaries. However, minor
portions of a forest stand which otherwise meet this definition may be less
than 50 feet wide if they exhibit the same character and composition as the
overall stand. Forest includes:
(1) areas that have at least 100 live trees per acre with at least 50 percent
of those trees having a 2 inch or greater diameter at 4.5 feet above the
ground; [and]

4
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93
94
95
96
97
98

Amendment to Bill 37-07

(2) forest areas that have been cut but not cleared|.]; and

(3) areas where at least one layer may not be present due to site

conditions, pest predation, human impacts, or non-native species.

Forest does not include an orchard.

* * *

Beginning on page 4, add after line 78 to read:

Forest conservation threshold means the percentage of the net tract area at
which the reforestation ratio requirement changes [[from a ratio of % acre
planted for every one acre removed to a ratio of 2 acres planted for every

one acre removed]].

Beginning on page 5, amend line 83 to read:

Government_Entity means any federal, state, or local organization_which in
addition to having governmental character has sufficient discretion to
distinguish it as separate from the administrative structure of any other

governmental unit,

High-density residential area means an area zoned for densities greater than

[[one]] 10 dwelling [[unit]] units per [{40,000 square feet]] acre, including

both existing and planned development and their associated infrastructure,

such as roads, utilities, and water and sewer service.

* * *

[[/nstitutional development area means land occupied by uses such as
schools, -colleges and universities, military installations, transportation
facilities, utility and sewer projects, government offices and facilities, fire
stations, golf courses, recreation areas, parks, [and] cemeteries, and religious
institutions. [In this Chapter, institutional development does not include a
religious institution which is a permitted use in any zone and would not

require a special exception.]]]

5
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Beginning on page 5, add after line 83 to read:

99 Low density residential means an area zoned for a density greater than |
100 dwelling unit per 5 acres and less than or equal to 1 dwelling unit per acre
101 | including both existing_and_planned - development and their associated
102 infrastructure such as roads, utilities, and water and sewer.

103 L P

Beginning on page 5, amend lines90-94 to read:

104 Medium-density residential area means an area zoned for a density greater
105 than 1 dwelling unit per [[S acres]] acre and less than or equal to [[1]] 10
106 dwelling [[unit]] units per [[40.000 square feet]] acre, including both
107 existing and planned development and their associated infrastructure, such
108 as roads, utilities, and water and sewer service.

109 x . .

Beginning on page 5, amend line 98 to read:

110 Net tract area means the total area of a tract, including both forested and
111 unforested areas, to the nearest 1/10 acre, reduced by any previously
112 approved Forest Conservation Plan, any forest conservation or scenic
113 easement with_a government entity, and any road or utility rights-of-way
114 which are unrelated to and will not be improved as part of the development
115 application. However, in agriculture and resource areas, net tract area is the
116 portion of the total tract for which land use will be changed or will no longer
117 be used for primarily agricultural activities. For a linear project, net tract
118 area is the area of a right-of-way width or the iimits of disturbance as shown
119 on the development application, whichever is greater.
6

FALAWABILLS\0737 Forest Conservation\Elrich Amendments .Doc



120
121
122
123
124
125
126
127
128
129

130
131
132

133
134
135
136
137
138
139

140
141

Amendment to Bill 37-07

Beginning on page 6, amend lines 108-117 to read:

Person means:

M

(2)

(3)

[(4)

the federal government, the state, any county, [[municipal
corporation]] municipality, or other political subdivision of the state,
or any of their units|,];

an individual, receiver, trustee, guardian, executor, administrator,
fiduciary, or representative of any kind|,}; or

any partnership, firm, common ownership community or other
homeowners' association, public or private corporation or any of their
affiliates or subsidiaries|, or].

any other entity. |

Beginning on page 6, add after line 118 to read:

Priority planting area means environmental buffer areas, connections
between and additions to forested areas, critical habitat areas,

topographically unstable areas, and land use and road buffers.
Beginning on page 6, add after line 124 to read: |

Sediment control permit means a permit required to be obtained for certain

land disturbing activities:

(1)  under Chapter 19, Article I;

(2) from the Washington Suburban Sanitary Commission for major
utility construction as defined under regulations of the
Commission; or

(3) from a [[municipal corporation]] municipality.

Beginning on page 6, add aﬁer line 124 and amend lines 125-126 to read:

Specimen tree means a_tree as specified in the Forest Conservation
Regulations.

7
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160
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163
164
165

Amendment to Bill 37-07

[[Stream buffer means a strip of land contiguous with and parallel to the

bank of a perennial or intermittent stream.|]

Beginning on page 6, add after line 129 to read:

Timber harvesting means a tree cutting operation affecting [[one or more
acres]] 10,000 square feet or more of forest or developed woodland within a
one year period [[that disturbs]] or disturbing 5,000 square feet or more of
forest floor. Timber harvesting does not include grubbing and clearing of

root mass.

[[Zree Expert|| Licensed tree expert means person who meets all applicable

requirements under of Title 5. Subtitle 4 of the Natural Resources Article of
the Maryland Code.

Beginning on page 7, add after line 146 to read:

Wetland means an area that is inundated or saturated by surface water or
groundwater at a frequency and duration sufficient to support, and that under
normal _circumstances does support a prevalence of soils exhibiting
characteristics of prolonged inundation and vegetation typically adapted for
life in séturated soil conditions, commonly known as a hydrophytic
vegetation.

Beginning on page 8, amend lines 181-276 to read:

(b) Level I Review. A person must submit to a Level 1 Review if:

(1) the person is required by law to obtain approval for a

development plan, diagrammatic plan, project plan, preliminary

plan of subdivision approval, or site plan;

(2) the person is required by law to obtain a sediment control

permit or approval of a special exception on a tract of land

8
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190

191

Amendment to Bill 37-07

[{40.000]] 10,000 square feet or larger, and is not otherwise

required to obtain an approval under subsection (b)(1);

the person proposes to perform any cutting or clearing, or any

other land disturbing activity that would threaten the viability of

any champion class tree, wherever located:

the person is subiect to mandatory referral or a park facility

plan on a tract of land [[40,000]] 10.000 square feet or larger

[[which is not excluded under subsection (¢) or (d)}};

[[(5) the person proposes highway construction not excluded under

subsections () or (d): and]]

[{{6}]] (5) a public or private utility proposes a cumulative. limit of

disturbance of [[40,000]] 5,000 square feet or more for all

stages of work in a public right-of-way or utility easement][.]];

a person removes any forest in an environmental buffer or any
forest located on a property in a special protection area; and

a_person who proposes an activity that results in the cutting,
clearing, or grading of any trees or forest that are subject to an

approved Forest Conservation Plan or any forest conservation

or scenic easement with a government entity.

Level 2 Review. A person must submit to Level 2 Review if the

PErson proposes:

80)

construction on an existing single lot of [[40.000]] 10,000

square feet or greater in size a dwelling house, an addition to a

house, or an accessory structure (such as a pool, tennis court, or
shed), if the activity does not result in the cutting clearing, or
grading of:

9
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192 (A) more than a total of [[40,000]] 5,000 square feet of
193 forest;
194 [[{B) any forest in an environmental buffer;]]
195 [I(C) any forest on property located in a special protection area
196 which must submit a water quality plan:]]
197 . [[(D)] (B) a person who will be disturbing any specimen or
198 champion tree wherever located; or
199 {I(E)]] (C) any trees or forest that are subject to a previously
200 approved forest conservation plan or tree save plan.
201 (2)  a minor subdivision under Section 50-35A(a)}2)-(3) involving a
202 o lot line adjustment, conversion of an existing recorded outlot, or
203 joining two or more existing residential lots into one lot, if:
204 (A) rhe only development located on the resulting lot is a
205 single family dwelling unit or an accessory structure
206 (such as a pool, tennis court, or shed); and |
207 (B) development does not result in the cutting, clearing, or
208 | grading of: |
209 (i)  more than a total of [[40,000]] 5,000 square feet of
210 forest:
211 [{(i1) any forest in an environmental buffer;|]
212 [[(iii) any forest on property located in a special
213 protection area which must submit a water quality
214 - plany]]
215 [[(iv)]] (i) any specimen or champion tree; or

10

FALAWABILLS\0737 Forest Conservation\Elrich Amendments .Doc @



216
217
218
219
220
221
222
223
224
225
226
227
228
229
230
231
232
233
234
235
236
237
238
239
240

3)

4)

(5)

Amendment to Bill 37-07

([(v)]] (i) any tree or forest that is subject to the

requirements of a previously approved forest

conservation plan or tree save plan;

a modification to existing non-residential developed property if

less than 5,000 square feet of forest will be cleared; [[and]]

a State or County highway construction activity that is subject

to Section 5-103 of the Natural Resources Article of the

Maryland Code, or Level 1 Review][.]],and

a person who proposes an activity that results in the cutting,
clearing, or grading of any trees or forest that are subject to an
approved Forest Conservation Plan or any forest conservation
or scenic easement with a government entity.

(d) Level 3 Review. A person must submit to Level 3 Review if the

peErson.

(1

£ B

proposes an agricultural activity that is exempt from:;

(A) platting requirements under Section 50-9: and

(B) requirements to obtain a sediment control permit under
Section 19-2(c)(2).

Agricultural support buildings and related activities are

excluded only if they are built using best management practices.

as defined by the Natural Resources Conservation Service:

proposes a tree nursery.:

applies for a special exception for an existing structure and the

proposed use will not result in clearing of existing forest or

trees;

11
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Amendment to Bill 37-07

proposes a commercial logging [[and]] or timber harvesting

operation, including any harvesting conducted under the forest

conservation and management program under Section 8-211 of

the Tax-Property Article of the Maryland Code that has

received:

(A} approval from the County [[Arborist or the Arborist’s]]

Fore nservation Coordinator or the Coordinator’

designee that the logging or timber harvesting plan is not

inconsistent with County forest management objectives

and is otherwise appropriate; and

(B) a sediment control permit from the Department of

Permitting Services and posted the required financial

security under Chapter 19. A person who qualifies under

this subsection must provide a copy of all sediment

control permits issued for commercial logging [[and]] or

timber harvesting operations to the Montgomery County

Pianning Department.

proposes a governmental project reviewed for forest
conservation purposes by the State Department of Natural

Resources under the Code of Maryland Regulations;

conducts routine maintenance of public utility easements and

rights-of-way, and routine maintenance of stormwater

management facilities that are not subject to an existing

conservation easement, except.for the clearing of access roads:

conducts utility or other work that is of an emergency nature;

12
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Amendment to Bill 37-07

(8) conducts noncoal surface mining regulated under Title 7 of the

Natural Resources Article of the Maryland Code; [[and]]

(9) cuts or clears public utility rights-of-way or land for electric

generating stations licensed under Section 54A and 54B or

Section 541 of Article 78 of the Maryland Code, if certificates

of public convenience and necessity have been issued under

Section 5-1603(f) of the Natural Resources Article of the
Maryland Codel[.]]

(10) proposes an activity that resuits in the cutting, clearing or
grading of any trees or forest that are subject to an approved

Fores nservation Plan or anv forest conservation or scenic

easement with a government entity.
Beginning on page 23, add after line 564 to read:

(b)  If the forest to be cut or cleared for a County highway project equals
or exceeds [[40,000]] 10,000 square feet, the constructing agency
must reforest a suitable area at the rate of one acre of reforestation for
each acre of forest cleared.

Beginning on page 23, add after line 564 to read:
22A-9A, nty School Projects

(a) General

(13 This Section applies to construction of a school by the County
as part of an approved capital Improvements Program project.

(2) The cgnstruction should minimize forest cutting or clearing and
loss of specimen or champion trees to the extent possible while
balancing other design, construction, and environmental
standards. The constructing agency must make a reasonable

13
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effort to minimize the cutting or clearing of trees and other
woody plants,

(b)y Ifthe forest to be cut or cleared for a County school project equals or
exceeds 10,000 square feet, the constructing agency must reforest a
suitable area at the rate of one acre of reforestation for each acre of
forest cleared.

(c) . Reforestation for County school projects must meet the standards in
subsections 22A- 8(a), (c), and (g).

(d) Any mitigation requirement for loss of specimen or champion trees
must be based on the size and character of the tree.

Beginning on page 24, amend lines 601-602 to read:
[(3)] (B) The Planning Director may waive any requirement for
information that is unnecessary for a specific site if the
County Forest Conservation Coordinator concurs.
Beginning on page 25, amend lines 630-636 to read:

[(2)] (B) A [forest conservation plan] Forest Conservation Plan

[may] must include protective measures designed to

conserve |[significant and mature trees on adjacent

property]| trees on the subject tract, [[or]] and on adjacent
properties, from adverse impacts that may be caused by
the development or land disturbing activities proposed

for the tract.
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Beginning on page 26, amend lines 647-676 to read:

(b

Level 2 approval required. A person who is subject to Level 2 must

submit to the Montgomery County Planning Department a Tree

Inventory, Tree Protection Plan, and a Declaration of Intent.

(1) Tree Inventory.

(_A_). A Tree Inventory must be signed by a certified arborist,

gualified professignal, or a licensed tree expert, and

must:

(1)  assess, identify, and characterize the tree species:

(11) estimate the height, age, and canopy of each tree;

(iii) document the diameter of all trees on a tract; and

(iv) provide other information or requirements

specified by regulation or in the technical manual.

(B) The Planning Director may waive any requirement for

information that is unnecessary for a specific si te if the

County Forest Conservation Coordinator concurs.

(C) An approved Tree Inventory is not valid after 2 vears

unless a certified arborist, qualified professional, or

}=5]

licensed tree expert recertifies the Tree Inventory or

=4

Tree Protection Plan is approved.

(2) Tree Protection Plan

{A) A Tree Protection Plan must be signed by a certified
arborist or qualified professional and used to protect trees

during construction. A Tree Protection Plan must
identify:

(i)  trees to be retained and removed:

15
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(i1} the proposed limit of disturbance; existing and

proposed utility connections:

(iii) detailed drawings and measures to protect trees:
and

(iv) any other information or requirements specified by

regulation or in the trees technical manual.

Beginning on page 27, amend lines 684-690 to read:

(C) The Planning Board may require a person who fails to

file or does not comply with a Declaration of Intent to:

(1)  submit [[for]] to a Level 1 review: [[and]] or

(ii) pay a penalty fee per square foot of forest cut or
cleared [[established by fee schedules approved by

Council resolution per square foot of forest cut or

cleared, but in no case less than the minimum set

by state law]].

Beginning on page 28, amend lines 708-719 to read:
(@) [General] Level I Review.

(1)

Natural Resource Inventory/Forest Stand Delineation. A

person subject to a Level 1 review must submit to the Planning

Director a Natural Resource Inventory/Forest Stand

Delineation. Within 30 days after receiving the Natural

Resource Inventory/Forest Stand Delineation, the Planning

Director must notify the person whether the Natural Resource

Inventory/Forest Stand Delineation is complete and approved.

An incomplete or inaccurate application must be denied. If the

Planning Director fails to act on the submission within 30 days,

16
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the delineation will be treated as approved. The Planning

Director may extend the deadline for an additional 15 days for

extenuating circumstances. Approval may be revoked at any

time during the development review process if false or

misleading information_was relied on the Natural Resource

Inventory/Forest Stand Delineation approval.

Beginning on page 36, amend lines 923-939 to read:
(b) Level 2 Review., |

0]

Tree Inventory. A person subject to a Level 2 review must

submit to the Planning Director the Tree Inventory with a

Declaration of Intent. Within 30 days after receiving the Tree

Inventory and Declaration of Intent, the Planning Director must

notify the person whether the Tree Inventory is complete and

approved. An incomplete or inaccurate application must be

within 30 days, the Tree Inventory will be treated as approved.

The Planning Director may extend the deadline for an

additional 15 days for extenuating circumstances. Approval
may be revoked at any time during the development review

process if false or misleading information was relied upon for
the Tree Inventory approval.

Tree Protection Plan, After a person is notified that the Tree
Inventory is approved, a person must submit a Tree Protection
Plan to the Planning Board or Planning Director. The Tree
Protection Plan must be considered in conjunction with any
application to which it is a necessary component. Within 45
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days after the Planning Director receives the Three Protection
Plan, the Planning Director must nofiy the applicant whether
the Tree Protection Plan is complete an approved. An

incomplete or inaccurate Tree Protection Plan must be denied.
If the applicant is not notified within 45 days, the Plan will be

treated as approved, The Planning Director may extend the

deadline for an additional 15 days for extenuating

circumstances,

Level 3 Review. A person subject to a Level 3 review must submit to

the Planning Director a Declaration of Intent. Within 30 days after

receiving the Declaration of Intent, the Planning Director must notify

the person whether the Declaration of Intent is complete and

approved. An incomplete or inaccurate application must be denied. If

the Planning Director fails to act on the submission within 30 days,

the Declaration of Intent will be treated as approved. The Planning

Director may extend the deadline for an additional 15 days for

—— e———— = o o AL =

extenuating circumstances.

Beginning on page 37, amend lines 942-965 to read:

(2)

[Table.] General. The Forest Conservation Plan must|[[. to the

maximum extent feasible.]] retain certain vegetation and specific

areas in an undisturbed condition, unless the Planning Board or the

Planning Director finds retention is not feasible without undesirabie

alterations to the proposal. The Forest Conservation Plan must

mitigate for the loss of forest and trees in the following order of

preference:

(1) on site reforestation or afforestation;
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(2) offsite forest planting within the same watershed; .
3)

on site non-native and invasive species management control

with supplemental planting;

(4) on site landscaping with an approved plan;
[[(4)]] (5) forest mitigation banks: and

[((3)]] (6) in-lieu fee][; and]].

[1(6) on site landscaping with an approved plan.|]

(b) How to Calculate the Requirements.
(1) Table.

Forest Conservation Threshold and Required Afforestation as a

Percentage of Net Tract Area for Level 1 Reviews

Land Use [Category] Tvpe|'] [Forest] {Required]
Conservation Afforestation
Threshold Threshold
Agricultural and Resource Areas 50% 20%
Low Density Residential Areas 40% 20%
o _ o [25%] 30% 120%] [[25%]]
Medium Density Residential Areas
20%
[[Institutional Development Areas [20%] 25% [15%] 20%]
High Density Residential Areas [20%] 25% [15%)] 20%
_ [15-20%] [15%)] 20%
Mixed-use Development Areas :
: 20-25%
_ [15-20%"] [15%] 20%
Planned unit Development Areas |
20-25%
Commercial and Industrial Areas [15] 20% [15%] 20%
19
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E

Highway Right-of-Ways and School | N/A
Sites”

' The residential and institutional portions of the tract must meet the [20%] 25%

requirement. All other uses must meet the 20% requirements. [If a planned unit

development was imitially approved before January 1, 1992, and is between
25% and 75% complete on July 1, 1992, (as measured by the total acreage
subject to the planned unit development that has received site plan approval),
the forest conservation threshold is calculated at 15 per cent. If the planned unit
development is less than 25% complete, the forest conservation threshold is

calculated using the adjustment shown in the chart.]

4 Highway right-of-way and school site mitigation requirements are specified in

22A-9 and 22A-9A.
Beginning on page 39, amend lines 987-998 to read:
{(c)] (2) Reforestation. The forest conservation plan must provide for
reforestation as follows:
[(1)] (A) For all existing forest cover measured to the nearest
1/10 acre cleared on the net tract area below the
applicable forest conservation threshold, the area of
forest removed must be reforested at a ratio of 2 acres
planted for every one acre removed.
[(2)] (B) For all existing forest cover measured to the nearest
1/10 acre cleared on the net tract area above the
applicable forest conservation threshold, the area of
forest removed must be reforested at a ratio of [[%4]]

acre planted for every one acre removed.
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Beginning on page 40, amend lines 1011-1027 to read:
[(d)] (3) Afforestation.

[(D)] (A) A site with less than 20 percent of the net tract area in
forest cover must be afforested in accordance with the
required afforestation percentages shown on the table in
subsection [(a)] (b)(1) of this Section.

[(2)] (B) Afforestation [should] must be accomplished by the

planting, maintenance, and establishment of forest

cover[. However, if the applicant] unless a person
demonstrates to the satisfaction of the Planning Board or
" Planning Director, as the case may be|, that afforestation

using forest cover is inappropriate]. Afforestation

requirements may be satisfied by tree cover for a site

- because of its location in an urban setting, redevelopment
context, high-density residential, commercial, industrial,
planned unit development, or institutional area (as
defined in Section 22A-3), or similar reason[|,
afforestation requirements may be satisfied by tree

cover]].

Beginning on page 42, amend lines 1063-1073 to read:

(2)

Off-site afforestation and reforestation. In addition to the use

of other sites proposed by an applicant and approved by the

County, off-site afforestation or reforestation may also include:

(A) Forest ‘mitigation banks designated in advance by the
- County.
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(B) Protection of existing off-site forest. Acquisition of an
off-site protective easement for existing forested areas
not currently protected is an acceptable mitigation
technique instead of off-site afforestation or reforestation
planting, but the forest cover protected must be [[2]] 4
times the afforestation and reforestation requirements.

Beginning on page 43, add afier line 1155 and amend line 1156 to read:

(f) Non-native _and__invasive _species _management _control _with

supplemental planting, Ratio of 1 acre planting requirement can be
satisfied by 2 acres of non-native and invasive species management
control with supplemental planting,

[(@)] [KDI] (g) In lieu fee. :
Beginning on page 46, amend lines 1180-1189 to read:

[(W)] [I(=)]] (h) Agreements and Long-Term Protection.

(1) Maintenance agreement. A forest conservation plan must

include a [two] 5-year binding agreement for maintenance of
conservation areas, including the watering [{(as practical)]],
feeding, [and ] replanting of areas to be afforested or reforested,

and non-native and invasive management. The [2-year] 5-vear

period starts upon satisfactory final inspéction of the

conservation measures required under the [forest conservation

plan] Forest Conservation Plan. “A staged project may have
more than on¢ agreement.

Beginning on page 47, amend line 1191 to read:
(D)) [[(h)]] Q) Firancial Security.
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Beginning on page 48, amend lines 1226-1232 to read:
(6) Events of forfeiture. The financial security instrument may be
subjecf to forfeiture on:

(A) failure of the obligee to perform the work under the

[forest conservation plan] Forest Conservation or Tree

Protection Plan in accordance with the required schedule;
or |
(B) failure of the obligee to pay a required in lieu fee in a
timely manner.
Beginning on page 49, amend lines 1238-1274 to read:
(b) A person can creatc a forest mitigation bank by permanently

protecting;
(1) existing forest;
(2) Dplanting and protecting new forests on open land in

[[unplanted]] environmental buffers or in areas contiguous to

existing and protected forests: or

(3) acombination of the two.
[(b)] (c) The area of land where the bank is [[planted]] existing forest must
‘be at least 1 acre.

(d) The area of land where planting in an unplanted environmental buffer

or in areas continguous to existing and protected forests must be at
least 10.000 square feet,
[(©)] [I(d)]] (e} A forest mitigation bank must use native plants for

afforestation and reforestation|, unless inappropriate].
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[(d)} [[(e)]] {f) A person proposing to create a forest mitigation bank must

submit a plan to the Planning Director, [which must include] that

includes:

(1) a [2-year] 5-year maintenance agreement which meets the
standards in subsection [22A-12(h)(1)] 22A-12(g)(1);

(2) all information required by subsection [22A-10(c)]
22A-10(b)X2) for a [forest conservation plan] Forest

Conservation Plan; and

(3) the draft easement, covenants, or deed restrictions for the area
to be sold to the developer when credits are withdrawn from the
bank.

Within 45 days after the Planning Director receives a proposed Forest
Mitigation Bank Plan, the Planning Director must notify the applicant
whether the Forest mitigation Bank Plan is complete and approved.

An_incomplete or inaccurate Forest Mitigation Bank Plan must be
enied. If the applicant is not notified within 45 days, the Plan will be

- treated as approved. The Planning Director may extend the deadline

for an additional 15 days for extenuating circumstances.

[(®)] [I(D]] (h) Forest mitigation banks must be established in accordance

with the prionty areas described in subsection [22A-12(e)(3)] 22A-
12(b)(2), or in areas identified in a master plan or functional plan.

A forest mitigation bank must only be established on land in private
ownership. '

[(D [[(&}] ) Credits must not be debited from a forest mitigation bank

until all trees have been planted and accepted by the Planning

Director, and either financial security which meets the standards in
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subsection [22A-12(i)] 22A-12(h) has been provided or the Planning
Director has found that a sufficient number of trees have successfully

survived for 2] 5 years after planting.

[(2)] [[(h}]} (k) To debit credits from an approved forest mitigation bank, the

easement, covenants, or deed restrictions which assure that the newly
reforested or afforested area’ of land remains a forest in perpetuity
must be conveyed to the Planning Board or its assignee and the
applicant must show that credits are available and the applicant has
the right to debit them. The credits must buy an amount of land equal
to the applicant’s off-site reforestation or afforestation requirements

under its approved forest conservation plan.

Beginning on page 52, add after line 1338 to read:

3]

Any person subject to Level 1, Level 2, or Level 3 approval under this
Chapter must notify the Planning Director and the property owner and
resident of any adjoining or confronting property in writing at least 10
days before performing any cutting, clearing, or grading. Failing to

notify the Planning Director, any property owner, or resident entitled

to this notice as required by this Section is a violation of this Chapter,

Beginning on page 53, add after line 1350 to read:

(a)

(b)

Class A violation. Violation of this Chapter or any regulations adopted
under it is a Class A civil or criminal violation. Notwithstanding
Section 1-19, the maximum civil fine is $1,000. Each day a violation
continues is a separate violation under this Chapter.

Enforcement authority. The Maryland-National Capital Park and

Planning Commission has primary enforcement authority under this

Chapter.  [[Administrative]] The Planning Director may _initiate
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administrative enforcement actions [[are to be initiated by the

Planning Director in accordance with]] under this Article.

(c)  Civil and criminal actions. The Commission may bring any civil or
criminal action that the County may bring under Sections 1-18, 1-19,
and 1-20 to enforce this Chapter or any regulation adopted under it.
The Commission may also bring a civil -action to enforce a forest
conservation plan and any associated agreements and restrictions or to
enforce an administrative order. These remedies are in addition to;

(1)  any remedy that the Commission or County may initiate under
state or County law to enforce the terms of a regulatory
approval which incorporates a forest conservation plan; and

(2) any private civil remedy available under subsection (d).

(d)  Private civil action.

(1)  An aggrieved person may file civil action in_any court with
jurisdiction to enforce this Chapter or any forest conservation
plan, administrative order, or other regulatory approval under it.
An aggrieved person includes any Montgomery County resident
or organization,

{2) In_an action filed under this subsection, the Court may
temporarily or permanently enjoin any violation or imminent
violation of County law, order_any person to correct any
violation of County law, aware damages to any person entitled
to them by law, remand the matter to_the Panning Board of any

necessary action under this Chapter, or order any_other
appropriate remedy.
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{3) In_an action filed under this subsection, an aggrieved person
~ may challenge the factual basis of any order or decision by the
Planning Director or the Planning Board if the person shows
that the order or decision was:
(A) based on materially false, misleading, inaccurate, or
incomplete information; or
(B) taken without proper notice to _anv person who was

entitled to notice under this Chapter.
[[(D]] () Administrative civil penalty.

* * *

[[(e)]].(f) Fund. Money collected under this Section must be deposited into

the [[forést conservation fund]] Forest Conservation Fund.
Beginning on page 56, amend lines 1432-1439 to read:

(a) Natural Resource Inventory/Forest Stand Delineat'ions= Tree

Inventories, and Forest Conservation or Tree Protection Plans

approved by the Planning Director.

(1)  Appeal to Planning Board. An applicant has 30 days from the

date of the Planning Director's written decision on a Natural

Resource Inventory/Forest Stand Delineation, Tree Inventory,

or Forest Conservation or Tree Protection Plan to appeal to the

Planning Board.

Beginning on page 57, add after line 1462 and amend lines 1463-1494 to read:
(¢) Application requirements for public_notice. An applicant for a

variance must post their request for 20 days on the Department of
Permitting Services style permit board according to the Department’s

regulations.
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()] (d) Referral to other agencies. Before considering a variance, the

Planning Board must refer a copy of each request to the County
{|Arborist]] Forest Conservation rdinator, Planning [Department]
Director, and other appropriate officials or agencies for a written
recommendation before acting on the request. Recommendations must
be submitted to the Planning Board within 30 days from the receipt
[by the official or agency] of the [request] referral -or the

recommendation [should] must be presumed to be favorable.

Public Comment. Before considering a variance, the Planning Board
must accept written comment from the public_submitted within 30

days of the posting of the variance request, as required by subsection
(c).

H(DI] () Minimum criteria. A variance may only be granted if it meets the

provisions of subsection (a) and (b) above. A variance must not be

granted if granting the request:

(1)  [will] Will confer on the applicant a special privilege that would
be denied to other applicants;

(2)  [1s]} Is based on conditions or circumstances which are the result
of the actions by the applicant;

(3)  [arises] Arises from a condition relating to land or building use,
either permitted or nonconformjng, on a neighboring property;
or

(4) [will] Will violate State water quality standards or cause

measurable degradation in water quality.

[[(®1] () Approval procedures; Conditions. The Planning Board|, or the

District Council on a development plan,] must [make findings] find
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‘that the applicant has met all requirements of this Section before

granting a variance. Appropriate conditions may be imposed to

promote the objectives of this Chapter and protect the public interest.

[{(D]] (h) Notice to State Department of Natural Resources; Right to initiate

or intervene in proceedings.

(I) Notice of a pending variance request must be given to the
Department of Natural Resources within 15 days of receipt of a
request for a variance.

(2)  The Department of Natural Resources may initiate or intervene
in an administrative, judicial or other original proceeding or

appeal in the State concerning an approval of a variance.

Beginning on page 61, amend lines 1565-1586 to read:

There is a County forest conservation fund. Money deposited into the [fuﬁd]

Fund must be used in accordance with the adopted County budget and in

accordance with the following:

(a)

In lieu fees. Money deposited in the [forest conservation fund] Forest

Conservation Fund [instead of planting] must be spent on the

reforestation and afforestation for which the money is deposited
within 2 years, including costs directly related to site identification,

acquisition, design, and preparation, and must not revert to the

[general fund] General Fund. The permanent preservation of priority
forests, including identification and acquisition of a site, may be
substituted for reforestation and afforestation at a rate of [[2]] 4 acres
of forest preservation for each acre of planting required. Funds
remaining aftér all reforestation and afforestation requirements are

satisfied [[may]] must be spent on any other tree conservation activity,
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including purchase of credits from forest mitigation banks or street
tree planting. '

Penalties. Money collected for noncompliance with a [forest

conservation plan} Forest Conservation Plan, Tree Protection Plan, or

the associated [2-year] 5-vear maintenance agreement must be
deposited in a separate account in the [forest conservation fund]

Forest Conservation Fund and must not revert to the [general fund]

General Fund. Money deposited in this [fund] Fund may be used to

administer this Chapter or any purpose set forth in the fund.

Beginning on page 62, amend line 1588 to read:
[22A-30. County Arborist.] [[Reserved.]]

Beginning on page 63, add after line 1614 to read:

Article 5. County Forest Conservation Coordinator.

22A-30. County Forest Conservation Coordinator.

(a)

()

Appointment. __The Director of Environmental Protection must

esignate an empl of the Department to serve as County Forest

Conservation Coordinator.

ualifications. The County Forest Conservation Coordinator must

have relevant_experience and an advanced degree in horticulture,
forestry, forest ecolo lant pathol landscape architecture, or |
another related field, or an equivalent combination of education and
experience. The County Forest Conservation Coordinator must be
licensed as a tree expert under State law. _

Duties, The County Forest g;onservggiori Coordinator _has the

following functions related to resource management and protection of
forest and trees in the County:
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Develop a comprehensive  County conservation  and

management strategy, including programs designed to promote
afforestation and reforestation in the County and the survival of
historic trees and any endangered tree species;

Advise the Executive and Council on the effectiveness of

County programs to control tree pests and diseases;

eview and approve pr ed commercial logging or timber
harvesting operations under Article 2;
Review variance requests and reports under Article 2;
Identity and prigritize offsite forest planting and forest retention
areas for County projects under this Chapter;
Provide liaison with citizens and businesses on forest and tree
conservation issues and develop appropriate_mechanisms for
public input on conservation strategies; and
Any other duty required by law or assigned by the Executive,

Beginning on page 65, add after line 1683 to read:
Sec, 2. Effective Date. This Act takes effect on_July 1. 2008. Any

Development Plan filed on or before June 30, 2 iS not subject to an

amendment to Chapter 22A made by Section_1,
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