
AGENDA ITEM #3 
November 24, 2009 

Briefing! Action 

MEMORANDUM 

November 20, 2009 

TO: 	 County Council 

FROM: 	 Leslie Rubin, Legislative Analyst J.~ 
Office of Legislative Oversight 

SUBJECT: 	 Briefing/Action on the Office of Legislative Oversight's Report on the County Government's 
Hiring of Persons with Disabilities 

This memorandum summarizes the following: issues raised in Office of Legislative Oversight (OLO) Report 
2008-9, Hiring Persons with Disabilities: A Review o/County Government Practices on which the Council 
will be asked to take action (Part A), Executive Branch responses to Council recommendations (Part B), and 
other Executive Branch actions related to persons with disabilities (Part C). 

Background. 	On June 10,2008, the Council released OLO Report 2008-9. The scope ofOLO's study included: 

• 	 Identifying the common barriers to employment faced by persons with disabilities; 

• 	 Reviewing promising practices implemented by the federal government and other state and local 

governments for employing persons with disabilities in public sector jobs; 


• 	 Researching the legal framework governing the County Government's hiring ofpersons with 

disabilities; and 


• 	 Evaluating the County Government's current policies and practices for hiring persons with disabilities. 

OLO made four recommendations in the report, all of which were endorsed by the MFP Committee and the 
Council. The first three related to Executive Branch practices on the hiring ofpersons with disabilities. The 
fourth recommendation asked the Council to discuss and decide whether to pursue a Charter amendment 
related to the structure of the merit system hiring process. 1 In a September 17, 2008 memorandum, the 
Council asked the Chief Administrative Officer to implement the first three recommendations, and requested 
a progress report back to the MFP Committee in October 2008. 

Since the report's release in June 2008, the MFP Committee has held five worksessions/briefings on the 
report and received several progress reports from the Executive Branch. On Monday, November 23, 2009, 
the Committee is scheduled to decide whether to recommend to the Council pursuing a Charter amendment. 

I In July 2009, the Office of the County Attorney issued an opinion addressing the question ofamending the Charter, at © 1. 
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A. 	COUNCIL OPTIONS BASED ON MFP COMMITTEE RECOMMENDA nONS 

In Report 2008-9, OLO recommended that the Council discuss and decide whether to pursue a Charter 
amendment to enable the County Government to establish a "special hiring authority" for persons with 
disabilities. In a July 2009 memorandum, the Office of the County Attorney concluded that the current Charter 
language governing the merit system would need to be amended for the Council to pass a law establishing a 
special hiring authority.2 The Office of the County Attorney also advised that the Council could amend County 
law to establish a "hiring preference" for persons with disabilities without amending the Charter.3 

On Monday, November 23,2009, the MFP Committee is scheduled to decide whether to recommend to 
the Council pursuing a special hiring authority and/or a hiring preference. This section summarizes 
the options under consideration by the MFP Committee. OLO staff will provide CounciImembers a 
summary of the Committee's recommendations following the Committee meeting. 

• 	 A special hiring authority refers to amending County law (and regulations) to pennit an alternative 
approach for the recruitment, selection, and hiring ofpersons with disabilities into County Government 
merit system positions. 

• 	 A hiring preference could allow a job candidate with a disability who was put into the highest rating 
category after a competitive rating process to receive a hiring preference (appointment to a position) over 
candidates without disabilities (similar to the County Government's Veteran's credit). 

The special hiring authority model most often suggested for the County Government to follow is the federal 
government's "Schedule A" hiring program, which allows federal agencies to directly hire people with 
specific types of disabilities into vacant positions while bypassing many components of the federal 
government's competitive hiring process (analogous to the County's merit system).4 

In the federal government, a hiring manager may hire a Schedule A applicant without advertising the job or 
considering other applicants, and Schedule Ajob applicants can apply for jobs directly to agencies, rather 
than through the federal USA Jobs program. A person appointed under Schedule A must have proofof the 
disability, have a certification ofjob readiness, and must meet all of the required qualifications for a position. 
After two years of satisfactory service in a position, a Schedule A appointment may be noncompetitively 
converted to the competitive service. 

The MFP Committee is reviewing several courses of action. If the Committee supports pursuing a Charter 
amendment, it could recommend that the Council either: (I) refer the issue to the Charter Review 
Commission,5 or (2), directly adopt a resolution proposing an amendment to the Charter.6 Separately, the 
Committee could recommend that the Council establish a hiring preference in County law. 

At the same time, because a special hiring authority and a hiring preference would lead to different results in 
the hiring process, the Committee could recommend that the Council pursue both a special hiring authority 
and a hiring preference. The Committee could also recommend that the Council maintain the status quo and 
not pursue any changes to the Charter, law, or regulations. 

2 7-29-09 Memorandum from Marc Hansen, Deputy County Attorney, to Michael Faden, Council Senior Legislative Attorney 

[hereinafter "7-29-09 OCA Memo"], at © 1. 

3 7-29-09 OCA Memo at p. 7 (©7). 

4 See The ABCs ofSchedule A For the Hiring Manager: How to Hire Using the Schedule A ApPOinting Authority, at © 14. 

5 The Charter Review Commission has the authority to study the issues it chooses and is not required to study or make 

recommendations on all issues referred to it. 

6 See Montgomery County Code § 16-14. Typically, the Council adopts a resolution with proposed amendments to the 

County Charter the July before an election 
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According to Amanda Millill, Council staff to the Charter Review Commission, if the issue is referred to the 
Charter Review Commission, the complexity of the question is likely to hinder the Commission's ability to 
make a recommendation to the Council in time to place recommended Charter language on the November 
20 I0 election ballot. If the Council directly proposes a Charter amendment in the next election cycle, the 
proposal would go to County voters for approval or rejection in the November 2010 election.7 The table 
below describes the options under consideration by the Committee. 

Options for Changing the Merit System Hiring Process for Persons with Disabilities 

The Charter Review Commission could choose to review the issue 
0.0 issue to the Charter Review nla and make a recommendation to the Council about whether to 
!3;>-. Commission amend the Charter, or it could choose not to review the question. 

1 

~'Eo r--------------------r----------r---------------------------------------------~ 
";3 ;9 Hiring of persons with disabilities directly into merit system 
'R 3 Recommend Council positions. A hiring manager could directly hire a person with a 
~ """ 	 Countybr resolution to place Charter Charter disability into a merit system position and bypass the typical merit 

amendment on ballot system hiring process. Candidates would need to possess the 
knowledge, skills, and abilities required for the position. 

Hiring ofpersons with disabilities into merit system positions if 
they are among the highest rated candidates in a normal 

Recommend Council establish a competitive hiring process. A candidate with a disability would 
County Law3 "hiring preference" in law 	 receive a hiring preference over candidates without disabilities if 

the candidate with a disability was put into the highest rating 
category after a competitive rating process. 

Hiring ofpersons with disabilities directly into merit system County
Special Hiring Authority and Hiring 	 positions and hiring ofpersons with disabilities into merit system 4 Charter and
Preference 	 positions if they are among the highest rated candidates in a normal County Law 

competitive hiring process. 

of< Final results of any changes would be based on the details of any system or change ultimately made by the Council. 

Policy Considerations. In Report 2008-9, OLO identified several policy questions for Council consideration: 

• 	 As a matter ofpublic policy, does the Council want to establish the precedent of creating a special 
hiring authority for one particular cohort ofpersons? 

• 	 What sorts of results would the Council expect from implementing a special hiring authority for 
persons with disabilities? 

• 	 Would factors that have led to a decline in federal government hiring ofpersons with disabilities 
similarly hinder the success of a special hiring authority in the County Government? 

7 In July 1994, an Assistant County Attorney drafted Charter language that would allow the Council to establish a special 
hiring authority. For the Council's reference and only as an example, this language stated: 

The Council may establish by legislation a special hiring authority to permit the recruitment, selection, and hiring of 
persons with disabilities in the County work force, with personnel actions based on factors other than merit system 
principles. 

See OLD Report 2008-9, Hiring Persons with Disabilities: A Review ofCounty Government Practices, at Appendix 0-4 
(July 21, 1994 Memo from Steven Gilbert, DCA, to Jane Lawton, Special Assistant to the County Executive, at p. 4). 
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In October 2009, the MFP Committee requested input from the Commission on People with Disabilities 
("Commission") on these issues. The Commission endorses the establishment in the County Government of 
both a special hiring authority and of a hiring preference for persons with disabilities who meet the disability 
criteria for federal government's "Schedule A" program or of the Department of Veteran's Affairs. 

The Commission made several other recommendations regarding the County Government's hiring, tracking, 
and accommodation of persons with disabilities. See the Commission's full letter, at ©32. 

B. 	EXECUTIVE BRANCH ACTION ON PREVIOUS COUNCIL RECOMMENDATIONS 

Three recommendations in Report 2008-9, which were endorsed by the Council, include suggestions to 
improve factors related to the County Government's hiring ofpersons with disabilities. This section 
summarizes steps the Executive Branch has taken to implement these recommendations. 

Overall, the Executive Branch has implemented the vast majority of the Council's recommendations. The 
latest written update from the Executive Branch, dated September 21,2009, is attached at ©35 [hereinafter 
"9-21-09 Adler Memo"]. 

1. 	 Make hiring persons with disabilities a more visible County Government practice. 

The Council recommended raising the visibility ofhiring persons with disabilities across all County 
Government departments. The Council recommended that the CAO: 

• 	 IdentifY a senior County Government staff member to serve as a "champion" for the County 

Government's employment of persons with disabilities; 


• 	 Convene an inter-departmental task force to recommend new strategies for increasing attention across 
all departments and offices to the issues surrounding the hiring ofpersons with disabilities; and 

• 	 Foster a strong public/private partnership between the County Government and private businesses to 
increase the hiring ofpersons with disabilities. 

The table below summarizes the Executive Branch's efforts to respond to this recommendation. 

• Identify a "champion" 
The County Executive appointed the Chief Administrative Officer as a 
champion for employment of persons with disabilities. 

• Convene an inter-departmental task force 
In October 2008, the Office of Human Resources established an 
Interdepartmental Work Group on Hiring of Disabled Persons, which has 
met twice to date. 

Public/private partnership 
OHR is exploring how to implement the State of Maryland's QUEST 
internship program model in the County Government. 
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2. 	 Review the County Government's current merit system hiring practices related to the hiring of 
persons with disabilities. 

The Council recommended reviewing and revising several County Government merit system practices. The 
practices, the Council's recommendations, and the Executive Branch's actions are summarized in the table below. 

In June 2008, the CAO reported that the Office of Ruman Resources 
(ORR) had revised the Selection Guidelines training book and 
incorporated OLO's suggested changes. 

In September 2009, the ORR Director reported completion of The 
Americans with Disabilities Amendment Act, 2008 Reasonable 
Accommodations and Worker's Assistance Countywide Procedures 
Manual, see ©51. Director Adler reported the manual is available upon 
request to ORR and will be posted on ORR's website in the future. 

Information related to payment for reasonable accommodations is included 
in the 2008 Reasonable Accommodations and Worker's Assistance 
Countywide Procedures Manual, ©54. 

Information related to the Worker Assistance Program is included in the 
2008 Reasonable Accommodations and Worker's Assistance Countywide 
Procedures Manual, ©55-56. 

In September 2009, the ORR Director reported that the Department of 
Technology Services (DTS) and the Office ofpublic Information (PIO) 
expect to complete revisions to the County Government's web 
accessibility policy by the end of 2009. DTS reports plans to develop 
computer-based training on use of the County's web accessibility software. 
DTS and the PIO report that "[d]epartments develop, maintain and 
enhance their web pages and are therefore responsible for their web 
content and applications. From a governance perspective, DTS and PIO 
set general web accessibility policies and guidelines but it is up to the 
Departments to implement the policies." See ©41-44. 

Beginning in FYlO, the Office ofRuman Resources began requiring 
managers and supervisors to take the County Government's Americans 
with Disabilities Act: Employment Law training course, ©45. 

Revise guidelines to advise interviewers that 
job applicants' abilities to communicate vary 
and how common assumptions about "good 
communication skills" may disproportionately 
screen out persons with disabilities. 

Providing Reasonable Accommodations 

Establish and widely publicize written 
guidelines outlining all aspects (from 
application to appeal) of the reasonable 
accommodation process. 

Paying for Reasonable Accommodations 

Widely publicize the availability of the central 
fund (in ORR) to pay for reasonable 
accommodations. 

'Worker Assistance Program 

Develop written guidelines for the Worker 
Assistance Program and publicize the program 
to County Government employees and job 
applicants. 

Website Accessibility 

Conduct a review of the County Government's 
website for compliance with the ADA's 
mandate of accessibility for persons with 
disabilities. Develop written guidelines to 
inform departments' efforts to develop 
accessible information and online services. 

Employee Training 

Develop a mandatory training course for 
County Government managers that 
specifically focuses on hiring persons with 
disabilities. The training should address 
common barriers to employment for persons 
with disabilities and how County departments 
can break down those barriers. 
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3. 	 Monitor the progress of the Customized Employment Public Intern Project and request an 

Executive Branch review of Administrative Procedure 1-10. 


The Council requested updates on the County Government's Customized Employment Public Intern Project and 
request a review of Administrative Procedure 1-10. Information on these issues is summarized below. 

Customized Employment Public Intern Project. In FY08, the County Government established an intern 
program to hire persons with disabilities into non-merit County Government jobs. The County Government's 
Customized Employment Public Intern Project provides persons with disabilities part-time, non-merit County 
Government jobs for a maximum time period oftwo years. 

In both FY09 and FYI0, the County Government's approved budget included $100,000 for intern salaries 
and $50,000 for a contractor (TransCen, Inc.) to administer the program. The table below summarizes these 
budgets and the program's actual expenditures. 

Summary of FY09 and FYI0 Funding for Customized Employment Public Intern Project 

Approved Budget 

Actual Expenditures $1l9,220* $45,721 $5,958** $7,475"'''' 

Source: 9-21-09 Adler Memo at p. I (©35) 

"'Reflects additional FICA expenses due to base salary increase from $7.20 to $7.65Ihour based on General Wage Increase allowance 

"''''As of August 31, 2009. 


The table below summarizes the number of intern positions created between FY08 and FYI0. 

Number of Intern Positions, FY08-FYI0 

i .DeP~rtDl~nt~/ 
DPWT 

ORR 3 

DHHS 11 3 

DOCR 

DLC 6 

DTS 1 

MCPS 

Total 16 9 11 
Source: 9-21-09 Adler Memo at p. 3-5 (©37-39) 

In 2009, the National Association ofCounties (NACo) awarded the Department ofHealth and Human 
Services a NACo Achievement Award for the Customized Employment Public Intern Project. The awards 
are given for innovative programs and best practices. 

Administrative Procedure 1-10. Administrative Procedure (AP) 1-10 establishes policies and procedures 
for the County Government to procure services through "training contracts" with agencies "engaged in 
providing employment training services to people with disabilities." In its report, OLO found that the 
Executive Branch's current practices do not strictly adhere to the process outlined in AP 1-10. 
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On December 19, 2008, Assistant Chief Administrative Officer Fariba Kassiri distributed a revised version 
of Administrative Procedure 1-10, Disability Employment Training/Services Contracting, which "establishes 
policies and procedures designed to permit training contracts with agencies engaged in providing 
employment training services to people with disabilities." The Executive Branch revised the procedure "in 
order to match current practice and expand the solicitation process for awarding contracts to agencies that 
provide disability employment training services to the disabled." 

C. 	OTHER EXECUTIVE BRANCH ACTIONS 

1. 	 Amendments to the Americans with Disabilities Act 

In September 2008, Congress passed and President Bush signed into law, the Americans with Disabilities 
Act Amendments Act of 2008 (ADAAA), which amends the Americans with Disabilities Act of 1990 
(ADA). The law went into effect on January 1,2009. The ADAAA clarifies the definition of the term 
"disability" under the ADA - emphasizing a broad interpretation of the term. In October 2008, the 
Executive Branch reported to the MFP Committee efforts that it is taking to ensure that its practices and 
procedures comply with these recent changes to the ADA. 

2. 	 Collection of Disability Data from Job Applicants 

At the MFP Committee's October 5,2009 worksession, OHR Director Adler reported that in an effort to 
compile data, the County Government will begin asking job applicants to disclose whether they have a 
disability, and will do so in a manner that complies with federal law. 

3. 	 Workgroup Reports on Persons with Severe Developmental Disabilities 

In May 2009, a workgroup consisting of County Government staff, advocates, service providers, and families 
released two reports addressing the needs of people with severe developmental disabilities, including autism. 
The workgroup was co-chaired by Jay Kenney, Chief, DHHS' Aging and Disability Services, and Lyda 
Astrove, a community member. 

The workgroup discussed approaches "to address the unmet needs of increasing numbers of people with 
severe developmental disabilities" and was charged with "determin[ing] the extent of the need, defin[ing] the 
people most in need of intensive support, and decid[ing] which needs should have highest priority."g The 
findings and recommendations are set out in two reports: 

• 	 Partnerships for a Positive Future, 2009 Study Results from the Workgroup on the Future for People 
with Severe Developmental Disabilities, including Autism; and 

• 	 Call to Action: Strategic Steps for Real Change. 

Both reports are available on the County Government's website at 
http://www.montgomerycountymd.gov/contentlhhs/ads/PDFs/mcdhhspartnerships.pdf and 
http://www .montgomerycountymd. gov/ contentlhhs/ads/PDF s/mcdhhscalltoaction.pdf 

8 Partnerships for a Positive Future, 2009 Study Results from the Workgroup on the Future for People with Severe 
Developmental Disabilities, including Autism, at p. 5. 
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to the County Council 

©26 
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Hearing/OLO Disability Report 

©35 
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TO: 
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DATE: 

RE: 

OFFICE OF THE COUNTY ATTORNEY 
Leon Rodriguez 
County Attorney 

MEMORANDUM 

Michael Faden, Senior Legislative Attorney 
County Council 

Marc P. Hansen /}1a...,.df!'. )/.~ 
Deputy·County Attorney 

Edward B. Lattner, Chieft(,f!/­
Division of-Human Resources and Appeals 

Anne T. W~dle (l\,tI\Lt -rtV • 
Associate County Attorney 

July 29,2009 

Noncompetitive Hiring of Persons with Disabilities 

The County is considering a recommendation to establish a program to hire persons with 
disabilities on a noncompetitive basis. The County Charter requires that all personnel actions 
taken under the merit system be ''based on demonstrated merit and fitness." Based on the history 
of this Charter provision, we have concluded that the Charter forbids the use of a noncompetitive 
hiring process based on an immutable, non-merit factor such as a disability. Although the 
Charter, forbids the use of a noncompetitive rating process based solely upon an immutable, non­
merit factor such as disability, the County Council could amend the County Code to place a 
person with a disability on a priority eligible list for job applicants, if that person is first placed in 
the highest rating category through a competitive process. 

BACKGROUND 

In June of2008, the Office ofLegislative Oversight issued Report Number 2008~9, 
Hiring Persons with Disabil~ties: A Review ofCounty Government Practices (OLO Report). 
The OLO Report notes that '\a recurring question during the course of conducting the study was, 
'Why doesn't the County Government develop a special hiring authority to hire persons with 
disabilities into merit system jobs?' "OLO Report at 93. The OLO Report continues, "The 
model most often suggested for the County Government to follow is the Federal Government's 

101 Monroe Stn:et, Roclc:vilIe, Maryland 20850-2580 
(240) m-6735 • TID (240) m·2S45. FAX (240) 777-6705. Edward.Lattner@montgomerycountymd.gov 
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Schedule A hiring program, which allows federal agencies to directly hire Ii person with a 
disability into a vacant position on a noncompetitive basis. The County Attorney advises that 
creating this sort ofprogram requires an amendment to the County's Charter." Id. l . 

ANALYSIS 

I. 	 The Charter requires that the County determine an individual's merit and fitness 
through a competitive rating process. 

The Charter requires that all personnel actions under the merit system be based upon 
demonstrated merit and fitness. Specifically, Charter § 401 calls upon the County Council to 
establish by law a merit system for all County employees,2 which "shall provide the means to 
recruit, select, develop, and maintain an effective, non-partisan, and responsive work force with 
personnel actions based on demonstrated merit and fitness" (emphasis added).3 Provisions 
like Charter § 401 are intended to increase the efficiency ofthe public service by abolishing the 
spoils system, providing for appointments on the basis ofmerit and fitness rather than on 
political or personal considerations, assuring tenure, and providing opportunity for 
advancemenl4 

Code § 33-9(a) implements Charter § 401 by providing that "[t]he county's policy shall 
be to take all personnel actions on the basis ofmerit and fitness without regard to political 
affiliation or non-merit factors ... such as sex, marital status, race, religion, national origin, age 
or handicap." 

What did the Charter intend to achieve by employing the phrase "demonstrated merit and 
fitness''15 To be sure, the language ofCharter § 401 is silent with respect to whether competition 

I Schedule A permits, but does not require, a hiring manager to select a Schedule A applicant without 

considering other applicants. ''To be hired 'under Schedule A' an applicant must meet the minimum job 

qualifications, demonstrate job readiness, and provide documentation of 'mental retardation, severe physical 

disabilities, or psychiaCric disabilities.' " OLO Report at 26. Individuals hired pursuant to Schedule A are not 

initially merit system employees, but may noncompetitively become merit system employees after two years of 

satisfactory service. 


2 The charter provides that certain high level employees are outside the merit system. 

3 The Charter provides that even probationary, temporary, and term employees, all ofwhom may be 

exempted from the merit system, must still be recruited, selected, and promoted by the County on the basis of 

demonstrated merit and fitness . 


.. Secretary, Maryland Department ofPersonnel v. Bender, 44 Md. App. 714,411 A.2d 107 (1980), ajJ'd, 
290 Md. 345,430 A.2d 66 (1981). 

, The cardinal rule ofstatutory construction is to ascertain and effectuate the intent of the law. Johnson v. 
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must be employed as part of the process of detennining an individual's "merit and fitness". 
Nevertheless, after reviewing the history of Charter § 401 and how the County has implemented 
the merit system,. we have concluded that the phrase "demonstrated merit and fitness" was 
intended to require open competition as a key component in reaching a determination concerning 
an individual's fitness for a County position. The history ofthe merit system created by the 
Charter, however, also reveals an intent to pennit certain narrow exceptions to the competition 
requirement. But these exceptions were not so broad as to encompass an exemption from 
competition for a class of individuals defined by an immutable characteristic shared by members 
ofthe class, such as the presence of a disability. 

A. 	 The County has historically used a competitive rating process to demonstrate 
merit and fitness in all personnel actions. 

In 1945 the General Assembly established a "civil service" system for the County.6 Prior 
to 1945 the Gounty operated under a "spoils system".7 ill 1948 the County adopted a Charter 
Home Rule fonn ofgovernment under Article XI-A of the Maryland Constitution. The 1948 
Charter reflected the "infonned consensus" to end the "spoils system" by adopting "strict 
personnel practices. "g .. 

The 1948 Charter used general, non-specific language to implement this policy goal of 
creating a civil service system. Article V, Sec. 1, b., merely required the Personnel Board to 
adopt personnel regulations that addressed "minimum qualifications for any such positions, 
methods ofdetermining such qualifications, and methods of selection for any such positions." 

The County's personnel law gave definition to the principles of a civil service system that 
was intended to be created by the 1948 Charter and it did so by requiring the use ofa competitive 
rating process to determine merit and fitness. The personne11aw generally required, subject to 
certain narrow exceptions, an open competitive examination process to determine job 
qualifications ofan individual. The 1950 County Code required the Personnel Board to prepare 
examinations to establish lists ofindividuals eligible to hold a County position. The examination 
was required to be "competitive, free, and open to all persons" subject to the authority ofthe 
Personnel Board to place limitation as to "age. sex, health, physical condition, moral character 
and "performanc.e of the duties" of the position to be filled.9 (Emphasis added) The implication 

Mayor and City COUlICii a/Baltimore City, 387 Md 1 (2005). 

6 1980 Report of the Charter Review Commission, p. 10. 

7 [d. 

B [d. at 11. 


9 1950 County Code, § 150-12 a. 
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of this provision is clear; consideration of an individual's iIDinutable characteristics that were 
unrelated to the ability Df me applicant to perfOnD. the job was not permitted. to . 

The current Ch~:rter was approved by the voters in 1968, and created an Executive' 
Branch ofgovernment headed by an elected County Executive. The 1948 Charter provisions 
regarding the peiSGpnd system were transplanted "virtually intact" into the 1968 Charter.11 The 
County personnel law implementing the 19~8Charter remained largely unchanged from the 
1950 personnel law regarding the requirement to use competitive examinations, except that the 
Code provided, pursuant to the new Charter, that the ChiefAdministrative Officer would 
implement the merit system in place of the Personnel Board. The implication regarding the 
propibition against considering characteristics of an individual unrelated to the potential to 
perform job duties found in the 1950 Code was made, at least in part, explicit in the 1972 Code 
which eXllicitly prohibited discrimination on the basis of"'race, creed, COIOf, or national 
origin."1 . 

The 1972 Code made the County's use ofa competitive rating process even more 
apparent. Section 33-5(1) ofthe 1972 Code provided "for the appointment, advancement and 
retention of employees on the basis ofmerit and fitness to be ascertained in most cases by 
competitive examination without regard to race, religion or political affiliation." Section 33­
10(d) of the 1972 Codeproviaes: "As a general policy, entrance and promotional examinations 
to establish or re-establish a list of eligible applicants or promotional candidateS shall be 
administered on a competitive basis." 

In 1980 the Charter was amended placing more explicit language in the Charter regarding 

the nature of the merit system. This language, which remains in the-current Ch8J.-ter, states, 


The merit system-:;hall provide the means to recruit, seiect, develop) and maintain 
an effective, non-partisan, and responsive work force with personnel actions 
based on demonstrated merit and fitness. 

The current Code and personnel practice implements this Charter language through the 

use of open competition. For example) § 33-5(b)(2) states that ''the recruitment, selection and 

advancement ofmerit system employees shall be on the basis of their relative abilities, 

knowledge and skills, including the full and open consideration 9fqualified applicants for initial 

appointments." 


10 That which necessarily is implied in a law is as a much a part of the law as that which is expressed. 

Stanford v. Maryland Police Training and Correctional Commission, 346 Md 374 (1997). 


II 1980 Report of the Charter Review Commission, p. 11. 

12 1972 County Code § 33-9 (i). 
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Reliance upon a competitive. rating process to demonstrate merit and fitness is reflected 
in current personnel practice. The ORR Director first reviews and evaluates all applications to 
ensure that each applicant is eligtblefori:he announced vacancy, the OHR Director may 
disqua.lL.+y, ,at any point in the hiring process, an applicant who lacks the required minimum 
qualifications for the position. Montgomery County Personnel Regulations § 6-4(b) (eli Oct. 21, 
2008) (''MCPR''); Then, "(t]he OHR Director must establish acompetitive rating process to 
create an eligible list for employment or promotion ...." MCPR § 6-5(a)13 The focus ofthis 
competitive rating process is to determine the relative merit and fitness ofthe candidates. MCPR 
§ 6-5(b )(2) states that the competitive rating process must resuli from a job analysis that 
documents the knowledges, skills, and abilities required to perform essential functions of the 
job" and must "assess the employee's' ability to perform impor"..ant aspects of the job." 

At the conclusion ofthe rating process, whether making an initial appointment or a 

promotion, the ORR director must create an eligible list ofqualified applicants "grouped in 

appropriate rating categories." MCPR § 6-9. The appointing department director must fill a 

vacant position from an eligible list and, "consistent with equal employment opportunity 

policies, the department director may choose any individual from the highest rating category." 

IvfCPR § 7-1(a). 


Where a priority eligible list exists, the appointing authority must co!Q.piy with the 
priority consideration provisions. MCPR § 7-1 (b). A priority eligible list is a list of applicants 
who have priority consideration. MCPR § 1-55. Priority consideration means consideration ofan 
applicant to a vacant position before others are considered. It does not guarantee that the 
candidate will be selected. MCPR § 1-54. 

Given the long and consistent history /.?fthe County merit system's use of competition, 
we conclude that the Cha..rter intended to establish a personnel system that measures "merit and 
fitness" though the crucible of competition open to all applicants without regard to personal 
characteristics unrelated to the performance of the position's duties. There are,oowever, a few, 
narrow exceptions to this general rule. 

B. 	 The County has permitted the use of a noncompetitive rating process only in 
narrow circumstances. 

The County has historically pennitted the use of a noncompetitive rating process only in 

13 The need for a competitive rating process is also reflected in the County's equal employment opportunity 
and affirmative action program. Code § 33-9(a) states that the County's equal employment opportunity and 
affirmative action program must "ensure all persons an equal opportunity to enter and progress in the countY s 
service on the basis of open competition and demonstrated ability. (Emphasis added.) 

s 
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narrow circumstances. Section 15U-IT(t5) of me 1950 Code authorized the Personnel Board14 to 
"give noncompeti:ti.-Y'e~eAaminations to test fitness fer reiTIStatement, transfer, or promotion when 
in t.1w Board's-opinion competitive examinations are impractical or undesirable." And while the 
1972 Code explicitly favored a competitive rating process, ii did allow for noncompetitive 
examinations where a competitive rating proces-s «would not be practical or in the best interest of 
the count-jgovemment and its merit system, (for example only one applicant has applied, 
unskiIled]aborer positions, development and maintenance of a career service,-etc.)." 1972 Code 
§ 33-1O(e). 

Current personnel practice restricts the use ofa noncompetitive rating process to three 
situations: (A) creation ofan eligible list for appointment or promotion to positions involving 
unskilled manual labor and for other classes of work if a competitive process is impractical 
(MCPR § 6-7), (B) promotion of an errIfloyee who-was demoted as a result of a disability or a 
reduction-in-force (MCPR § 27-2(b»,1 and (C) certain priority eligible lists that allow an 
employee to receive priority consideration for another position at or below the grade level of an 
employee's prior position where an employee has lost his or her job due to circumstances beyond 
the employee's control (MCPR § 6-10(a)(1) - (3»). In all cases the employee or applicant must be 
fit for the position sought. 

C. 	 Use of a noncompetitive rating proC'ess-for individuals based upon a non­
merit factor such as disability would violate Charter § 401. 

As seen the Personnel Regulations pennit the use of a noncompetitive rating process in a 
limited number: of circumstances-specific hard-to-fill job classes or current employees (who 
already obtained their jobs through a competitive rating process) demoted through no fault of 
their Ot\T...-. The extensi-e1l-0f a noncompetitive rating process to persons based solely upon an 
immutable non-merit factor such as disability is ifissimilar from the existing uses ofthe 
noncompetitive process permitted under Charter § 401. The use of a noncompetitive rating 
process in that maIiner would require an amendment ofCharter § 401. 

The noncompetitive rating process permitted under MCPR § 6-7 is limited to certain job 
classes, it does not extend to persons based solely upon an immutable non-merit factor such as 
disability. MCPR § 6-7 allows the OHR Director to establish an eligible list for employment or 
promotion on a noncompetitive basis "for positions involving unskilled manual labor and for 
other classes ofwork if a competitive process is impractical." In these cases, all applicants who 

1-4 The Personnel Board was the forerunner of the Merit Board. 

IS These first two situations are addressed in MCPR 6-5(a): ''The ORR Director must establish a 
competitive rating process to create an eligtble list for employment or promotion, wiless the OFlR. Director 
determines that a noncompetitive process is appropriate under Section 6-[7} or 27-2(b} of these Regulations." The 
regulation incorrectly refers to § 6-6. MCPR § 6-7 deals with noncompetitive promotion. 
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met the minimum qualifications are certified to-1he eligible lisL11ri.s noncompetitive rating 
process is used- onlywhere a competitive process is. impracticaLor..( e.g., difficult-to-fill or 
difficult-to-retainjob classes). where further screening or competition among applicants is felt 
unnecessary. For example, this practice has been applied-to jobs that require difficult to ohtain 
degrees or licenses, that have a high turnover rate, or for jcbsth.at have salary requirements that 
are difficult to meet because ofmarket demand andliave very few applicants. The 
noncompetitive rating list contemplated under this 'section does not benefit a discrete class of 
individuals but is intended to facilitate and promote the efficient filling ofpositions to carry out 
the mission of the County. And selection from a noncompetitively rated eligible list is still based 

-on demonstrated merit and fitness. 

Noncompetitive promotion under MCPR § 27-2(b)(2) is limited to current employees, 
individuals who already obtained their jobs through a competitive rating process. This provision 
allows a department director to noncompetitively promote a current employee who was demoted 
as the result of disability or reduction in force, or who was reclassified or reallocated downward, 
if the employee is promoted to a position at the same or a lower grade that the employee 

. previously held, meets the job requirements for the position, passes any required physical 
examination, and applies for the-promotion within five years of demotion, reclassification or 
reallocation. Further, the employee's noncompetitive promotion must be approved by the 
department director, is the prerogative ofmanagement; and denial of a noncompetitive . 
promotion may not be appealed orgrieved. In other words, an employee.can only be 
noncompetitively promoted to a position for which the employee is qualified and which is 
comparable in grade to the position the employee originally acmeved through competition and 
demonstrating merit and fi1ness. 

Lastly, priority consideration through a priority eligible list under MCPR §§ 6-10(a)(1)­
(3) is limited to current employees who already obtained their jobs through a competitive rating 
process but, through no fault of their own, are facing loss-oftheirpositiorr.-These employees 
receive priority consideration for positions at or below the grade level of their previous positions. 
This group is limited to employees who are-unable to perform job functions because ofdisability, 
employees affected by reduction in force, and former employees no longer eligible for temporary 
disability retirement. 

ll. 	 Alternatively, glving disabled individuals in the highest rating category a 
preference, similar to the veteran's credit, would require amendment of the Code 
and Personnel Regulations, but not the Charter. 

Although the County cannot extend the noncompetitive rating process to persons based 
solely upon an immutable non-merit factor such as disability, it can place a person with a 
disability on a priority eli~"ble list for job applicants, if that person is in the highest rating 
category after a competitive rating process. This approach is akin to the veteran's credit provided 

http:jcbsth.at
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by MCPR§§ 6-10(a)(4) & 6-12. However, the veteran's-prefererrce is mandatediJy state~law. To 
provide for giving a disabled preference, thi:s~office believes thatthe~CvllIicil would have to 
amend Code § 33-9, in addition to the personnel regulations. 

The current Code prohibits the placement of a job applicant on apriorityeligtoility list 
based solely on the applicant's membership in a group with an immutable characteristic, e.g., 
race, sex, or disability.16 Code § 33-9{a) provides in pertinent part: . 

The county's policy shall be to take all personnel actions on the basis ofmerit and 
fitness without regard to political affiliation or non-merit factors, and without 
regard to other factors as may be provided. for in chapter 27, "Human Relations 
and Civil Liberties," such as sex, marital status, race, religion, natianal origin, age 
or handicap.l7 

Thus, placement of a job applicant on a priority eligibility list solely on the basis ofdisability 
would violate the County's own equal employment opportunity statute. This section ofthe law 
must be amended to allow the personnel regulatio:ns to provide for priority based upon 
disability. 1& 

No charter amendment is required to place persons with a disability on~priority eliglole 
list because the personnel regulations would still require those persons with a disability to 
compete and demonstrate merit and fitness. Preference statutes such as veteran's acts usually 
contemplate a competitive process and do not deprive the appointing authority ofthe ability to 
judge the relative qualifications of the applicants.19 As noted earlier, a department director is 

16 The availability ofpriority consideration thr-ough-a priority eligible list for current employees who are 
disabied satisfies the County's duty-of reasonable accommodation under the ADA and therefore does not violate § 
33-9(a). See Scott v. Montgomery County, 164 F. Supp. 2d 502,508 (D. Md 2001) (provision in collective 
bargaining agreement policy restricting priority consideration to positions at or below employee's current g:(8de 
meets ADA requirement ofreasonable accommodation). 

11 Code §33-5(b)(6) similarly provides: "All applicants to and employees of the county merit~ sball 
be assured fair treatment without regard to political affiliation or other Don-meritf.aci:ors in all aspects ofpersonnel 
administration." See also MCPR § 5-2(b)(2), which provides that the County must "conduct all employment 
activities in a manner that ensures equal. employment opportunity for all persons without regard to race, color, 
religion, national origin, ancestry. sex, marital status, age, disability, sexual orientation, or genetic status .• .o' 

IS There is no need to amend the County's anti-discrimination law. Recent amendments to the ADA's rules 
of construction clarify that a non-disabled person may not make a. claim of "reverse disability discrimination." 
"Nothing in this chapter shall provide the basis for a claim by an individual without a disability that the individual 
was subject to discrimination because of the individual's lack ofdisability." Pub. Law 110-325, to be codified at 42 
U.S.C. § 12201(g) (eft'. Ian 1,2009). 

19 McQuillin. Mun. Corp. § 12.82 (3rd Ed.) (citations omitted); Cassidy v. Municipal Civil Service 
Commission a/the City o/New Rochelle, 37 N.Y.2d 526 (1975). Laws providing preference to veterans have been 

http:applicants.19
http:handicap.l7
http:disability.16
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allowed to select anycneinthe.bighest rating caregorf,purrua:nt to MCPR § 1-1(a). Where a 

priority eligibility-list exists, the appointing authority must comply with the priority 

consideration provisions. MCPR § 1-1(b). 


As previously discussed, the County has permitted the use ofa noncow..petitive_rating 
process where a competitive process would not be practical so long as the applicant meets the 
mirriInum qualifications for the job?O For example, an eligible list may bec:re.atedj:o fill a 
position that requires unskilled manua1labor without using the competitive rating process; or a 
noncompetitive eligible list may be created for employees who have lost a County job due to 
circumstances beyond the employee's control---e.g. a reduction-in-force. In those situations 
where a noncompetitive process would otherwise be permitted, an individual with a disability 
could be accorded a priority placement preference without having undergone a competitive 
ratL.'1g process. 

A disability preference similar to the veteran's preference triggers an Equal Protection 
analysis because people with dis~bi1ities would be treated differently than other persons. 

m. 	 Since no suspect class is involved, the Connty need only have a rationale basis for a 
law which treats individuals with a disability differently. 

If the Council chooses to pursue a priority eligible list based upon disability preference, 
the resulting legislation would create statutory classifications as to County job applicants and 
employees seeking promotion: those who have a disability and those who do not. The question, 
then, is whether such a statutory distinction violates the right to equal protection, as guaranteed 
by the federal and state constitutions.21 

In reviewing classifications challenged under equaIprotection guarantees, the court 
considers the three standards: (1) strict scrutiny, (2) intermediate scrutiny (also-been referred to 
as "heightened scrutiny"), and (3) rational basis. Jackson v. Dackman, 18I-Md. App. 546, 569, 
956 A.2d 861, 874-15 (2008). 

First, equal protection' analysis requrres strict scrutiny of a legislative 

sustained as constitutional See PersonnetAdm 'r a/Massachusetts v. Feeney, 442 U.S. 256 (1979), Keim)l. United 
States, 177 U.S. 290 (1900). 

20 Sef! Subsection 1. B., above. 

21 Although the Maryland Constitution lacks an express Equal Protection Clause, Maryland courts have 
long held that the state's Due Process Clause embodies the concept of equal protection to the same extent as the 
federal Equal Protection Clause. Because of this, Maryland courts regard federal court equal protection decisioDS as 
"practically direct authorities" with regard to the state. Jackson v. Dackman, 181 Md. App. 546, 569,956 A.2d 861, 
874-75 (2008). 

http:constitutions.21
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classification when the classification impermissibly interferes with the exercise~of 
a fundrunental right or operates to the peculiar disadvantage of a SllSpP'...ct class~ 
Laws which are subject to this demanding review violate the equal protection 
clause unless the State can demonstrate that such laws are necessa.ry to promote a 
compelling governmental interest. 

Second, classifications which have been subjected to abigher degree orscrutiny 
than the traditional and deferential rational basis test, but which have not been 
deemed to involve suspect classes or fundamental rights and thus have not been 
subjected to the strict scrutiny test, are reviewed under intermediate scrutiny. In 
order to be sustained, this type of classification must serve important 
governmental objectives and must be substantially related to achievement of those 
objectives. There is no brightline diagnostic, enunciated by either the Court of 
Appeals or the U.S. Supreme Court, by which a suspect or quasi-suspect class 
may be recognized readily. The Court of Appeals, however, has adopted criteria 
used by the SUpreme Cou..-t in assessing claims of a new suspector: quasi-suspect 
classification. They are as follows: 

(1) whether the group of people disadvantaged by a statute 
display a readily-recognizable, obvious, immutable, or 
distinguishing characteristics that define the group as a discrete 
and insular minority, 

(2) whether the impacted group is saddled with such 
disabilities, or subjected to such a history of purposeful unequal 
treatment, or relegated to such a position ofpolitical powerlessness 
as to command extraordinary protection from the majoritarian 
political process; and 

(3) whether the class of people singled out is subjected to 
unique disabilities on the basis of stereotyped characteristics not 
truly indicative of their abilities to contribute meaningfully to. 
society. 

Third, in most instances when a governmental classification is attacked on equal 
protection grounds, the classification is reviewed under the rational basis test. 
Generally under that test, a court will not overturn the classification unless the 
varying treatment of different groups or persons is so unrelated to the 
achievement of any combination of legitimate purposes that the court can only 
conclude that the governmental actions were irrational. The Supreme Court, in 
applying this test, has been wil!ing to uphold the constitutionality of an enactment 

http:necessa.ry
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when 'any state of facts reasonably maybeeconceived to justify it. 

Jackson v. Dackman, 181 Md. App. at 570-71, 956 A.2d at 875-76 (internal citations and 
quotations omitted; emphasis in original). 

In this case, the two classifications are individuals with a disability seeking appointment 
or promotion with the Count'j and indhd.duals v..i.thout a disability seeking appointment or 
promotion. The Supreme Court has held that the disabled are not a suspect or quasi-suspect class 
entitled to special protection under the Equal Protection Clause. See City ofCleburne v. 
Cleburne Living Ctr. Inc., 473 U.S. 432, 442-47, 105 S. Cl 3249, 87 L. Ed. 2d 313 (1985) 
(concluding that mentally disabled individuals are not a suspect or quasi-suspect class); Browny. 
N. C. Div. ofMotor Vehicles, 166 F. 3d 698, 706 (4th Cir. 1999) (extending Cleburne to all 
disabled individuals). In any event, the legislation to either provide a special hiring authority or a 
disabled preference benefits rather than burdens people with disabilities. 

Looking to the other classification, non-disabled individuals, strict scrutiny would not be 
proper because legislation providing either a special hiring authority or a disabled preference 
would neither: interfere with a fundamental right nor does it operate to the peculiar dis<:dvantage 
of a suspect class. First, the Supreme Court's decisions give no support to the proposition that 
governmental employment is per se a fundamental right. Massachusetts Board ofRetirement v. 
Murgia, 427U.S. 307, 313,96 S. Ct 2562,2566-67,49 L. Ed. 2d 520 (1976). Further, suspect 
classifications are those based on raCe or national origin. United States v. Virginia, 518 U.S. 515, 
532-35, 116 S. Ct. 2264, 135 L. Ed. 2d 735 (1996). Such is not the case here.. 

Intermediate or heigbtened.scrutiny would also not be appropriate because non-disabled 
individuals seeking appointment or promotion in the County are also not a quasi-suspect class. 
The class ofnon-disabled individuals seeking appointment or promotion using-iliecriteria used 
by the Supreme Court and adopted by the Maryland Court ofAppeals in assessing claims of a 
new suspect or quasi-suspect classification, described supra, fails to show that this cIllSsification 
is quasi-suspect. First, this class does not display "readily-recognizable, obvious, immutable, or 
distinguishing characteristics that de:fi..Ue the group as a discrete and insular minority. In fact, this 
class is very diverse as to age, sex, race, national origin and other characteristics. Second, this 
class has been saddled with such disabilities, or subjected to such a history ofpurposeful unequal 
treatment, or relegated to such a position ofpolitical powerlessness as to command extraordinary 
protection. Finally, this class is not subjected to unique disabilities on the basis of stereotyped 
characteristics not truly indicative of their abilities to contribute meaningfully to society. Non­
disabled individuals seeking appoin1ment or promotion in the County are neither a suspect class, 
warranting strict scrutiny, nor a quasi-suspect class, warranting intermediate or heightened 
scrutiny. 

Because strict and intermediate scrutiny are not appropriate in this case, we apply the 
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rational basis standard ofreview. 

Several Supreme Court cases make clear that the Equal Protection Clause is implicated 
when the government makes class-based decisions in the emploY'Illcnt context, treating distinct 
groups of individuals categorically differently, and have applied the rational basis test in each 
case. See, e.g., New York City Transit Authority v. Beazer, 440 U.S. 568, 593, 99 S. CL 1355, 59 
L. Ed. 2d 587 (1979) (upholding city's exclusion ofmethadone users from em.p10:yment under 
rational-basis review); Harrah Indeper.dent School District v. Martin, 440 U.S. 194, 199-201,99 
S. Ct. 1062, 59 L. Ed. 2d 248 (1979) (classification between teachers who had complied with a 
continuing-education requirement and those who had not is rational and does not violate the 
Equal Protection Clause); Massachusetts Board o/Retirement v.Murgia, 427 U.S. 307,314-317, 
96 S. Ct. 2562,49 L. Ed. 2d 520 (1976)(upholding a mandatory retirement age-a classification 
based on age-under rational-basis review). . 

"Legislative classifications are valid unless they bear no rational relationship to the 
State's objectives." Murgia, 427 U.S. 307,314,96 S. Ct. 2562, 49 L. Ed. 2d 520. 
'[W)here rationality is the test, a State "does not violate the Equal Protection Clause merely 
because the classifications made by its laws are imperfect.' Id. (citation omitted). "1ne School 
Board's rule is endowed with a presumption oflegislative validity, and the bI!rden is on 
-respondent to show that there is no rational connection between the Board's action and its 
conceded interest in providing its students with competent, well-trained teachers." Martin, 440 
U.S. at198, 99 S. Ct. 1062,59 L. Ed. 2d 248. 

Under the rational basis standard, legislation either creating a special hiring authority for 
the disabled or providing for a disabledpreference-wa-uld not-be overturned. unless the varying 
treatment of the two groups, disabled and non-disabled, is so unrelated to legitimate 
governmental purposes as to be irrational. In this case, the rational basis for a statute permitting 
different treatment ofthe two groupsjs Montgomery County's interest in fostering a more 
diverse work force by encouraging employment ofpeople with disabilities. Therefore, it is this 
office's opinion that such legislation would not violate equal protection. 

CONCLUSON 

The Charter, Code, and p~sonnel regulations require that the County engage in a 
competitive rating process to determine an individual's merit and fitness for a merit system 
position. Although these laws countenance a noncompetitive rating process in certain limited 
circumstances-specific hard-to-fill job classes or current employees (who already obtained their 
jobs through a competitive rating process) demoted through no fault of their own--those 
circumstances are dissimilar from the program proposed presented here-noncompetitive hiring 
ofan applicant based solely upon the applicant' 8 disability status. But the County could amend 
the Code and personnel regulations to provide for placement on a priority eligible list for a . 



-
-

~.fi.Jke Faden 
July 29, 2009 
Page 13 

person with a disability, ifthat person is in the highest rating category after a-competitive rating 
process (or meets minimum job qualifica..'ions if a noncompetitiveprocess is otherwise 
authorized). 

Cc: 	 Karen Or1ansky, Director, Officer ofLegislative Oversight 
Leslie Rubin, Office ofLegislative Oversight 
Fariba Kassiri, Assistant Chief Administrative Officer 
Kathleen Boucher, Assistant Chief Administrative Officer 
Merit System Protection Board 
Leon Rodriguez, County Attorney 

noncompetitive hiring of disabled person (MPH. EBL2) . 
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One of the most common complaints about 
the federal hiring process is that it takes 
too long. As noted by the Merit Systems 
Protection Board in its report entitled 
Reforming Federal Hiring -- Beyond Faster 
and Cheaper (September 2006), it takes 
an average of 102 days to complete all of 
the steps in the competitive hiring process, 
from making the request, to making the 
appointment. Certainly you, as a federal 
hiring manager or official, do not look 
forward to the prospect of spending three 
months or more trying to fill a position. 
Moreover, we know that excellent potential 
employees are lost because they too do 
not want to wait (or cannot afford to wait) 
months for a hiring decision. So what can 
you do? Use Schedule A! 

Schedule A is an excellent alternative to 
the frustrating and bloated traditional 
hiring process. Moreover, hiring individuals 
with disabil ities furthers several goals. 
Every federal agency strives to be diverse, 
inclusive and provide equal opportunity 
to all. Agencies appreciate that a 
diverse workforce is its greatest asset. 
Further, Congress has mandated that 
the federal government be the model 
employer. Reaching that status means 
federa I agencies need to make 
significant improvement in the area 



of hiring people with disabilities. Meeting 
that goal while also getting positions filled 
quickly makes using Schedule A a WIN-WIN 
proposition! 

Using the Schedule A appointing authority, 
found at 5 CFR § 213.3102(u), qualified 
candidates who meet the Office of Personnel 
Management's (OPM) guidelines can be hired 
non-competitively 

.:. without the typical recruitment 
headachesj 

.:. without posting and publicizing the 
position; and 

.!+ without going through the certificate 
process. 

How? By following the Easy How To Steps 
detailed in the next section. 
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EASY HOW TO STEPS ' 
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Hiring managers should first approach the 
Selective Placement Coordinator (SPC) or 
Disability Program Manager (DPM) in their 
agency (this person might be housed in HR, 
or they may be a part of the EEO office). The 
manager should alert the SPC/DPM of the job 
opening. The manager should also explain 
what competencies the ideal candidate should 
possess, thinking critically about the essential 
functions of the position. 

A skilled SPC/DPM, after consulting his/her 
resources (which should include, but not be 
limited to, all local colleges and universities, 
local Vocational Rehabilitation service providers, 
the Employer Assistance & Recruiting Network 
(EARN), the Department of Labor's Workforce 
Recruitment Program (WRP), the Department 
of Defense's Wounded Warriors program, 
counterparts at other agencies, etc.), will be 
able to come back to the manager with potential 
Schedule A applicants who have already been 
determined to meet the qualifications for the 
position. The number of candidates the manager 
is presented with wi II vary greatly, depend i ng on 
the level of specialty required by the job. 

You, as the hiring official, can now review the 
resumes and references of the applicants, 
conduct interviews, etc., and then make a 
selection. Resume and reference reviews should 
be thorough to accurately assess job readiness. 
If you are not satisfied with any of the Schedule A 
applicants presented to you, you retain the option 
of using the traditional competitive process to 
fill the vacancy. 



• The selection decision, once made, should be 
relayed to the appropriate persons within HR who 
extend offers of employment on behalf of the 
agency. For some agencies, this might be handled 
through the SPC/OPM. 

Once the offer has been accepted, a start date may 
be established to bring the candidate on board. 
This requires coordination with the SPC/OPM andl 
or your servicing HR Specialist to ensure that any 
accommodation needed is in place on your new 
employee's first day. 

That's it! 

Seem easy? It is! Moreover, a skilled SPC/OPM will keep 
a cadre of Schedule A eligible candidates on stand-by 
(this can take the form of a "resume bank" or "Schedule 
A Registry," and should include people with the necessary 
knowledge, skills and abilities needed to succeed in the 
major occupations of the agency), so that they can assist 
busy hiring managers to very quickly fill job openings. No 
more three, six, or nine month waits!! 

The Federal Government - Opportunities for All! 



A. 	 Schedule A is an appointing authority, or hiring 
authority. It is an Excepted Service appointment 
for persons with disabilities. The regulations 
guiding the Excepted Service -- Appointment of 
Persons with Disabilities and Career and Career­
Conditional Appointment are found in the Code of 
Federal Regulations (CFR). The citation is 5 CFR 
§ 213.3102(u). 

A. Agencies should use this hiring authority for a number 
of good reasons: 
$ Individuals with disabilities are an untapped 

source of excellent applicants; 
" No public notice is required. In fact, many of the 

usual HR-related stumbling blocks are avoided, 
which could result in significantly reducing the 
time necessary to hire a well-qualified candidate; 

@ Doing so can support an agency's Career Patterns 
initiative. Technological advances and growing 
emphasis on tele-work may dovetail with the 
needs of many applicants with disabilities; and 

'" Agencies don't have to clear 'surplus employee' 
lists prior to using Schedule A. 

Q. 

A. 	 No! More often than not, providing accommodations 
is simple and usually free! Moreover, you are not 



alone in trying to work through accommodation 
requests. Your agency's SPC/DPM can help you. Your 
agency may also have a person who serves as the 
Reasonable Accommodation Coordinator (RAC), to help 
with accommodation needs. There are also several 
resources outside of your agency which can help, some 
of which are listed herein - just check our Resources 
page! 

And remember, just as we all need assistance at some 
point in the work place, accommodations may be 
needed by an individual with a disability. You want 
all of your employees to be at their best at work, and 
accommodations play a role in reaching that goal. 
Providing accommodations, however, does not have to 
be a difficult, expensive or time consuming process. 

A. 	 It can be. Agencies may self-determine what type of 
placement to make, based on the needs of the position, 
as well as the qualification level of the candidate. A 
hiring agency may make a temporary appointment, 
a time-limited appointment when the duties of the 
position do not require it to be filled on a permanent 
basis, or a permanent appointment. Permanent 
appointments are strongly encouraged,unless there is 
a compelling reason to do otherwise. 

What 

A. 	 Depending on the type of appointment, probationary 
periods typically last up to two years. Schedule A 
candidates should be held to the same performance 



standards as all other employees. Once the employee's 
accommodation needs, if any, have been met, then you 
should expect no more or less from a Schedule A employee 
than you would from any other employee. Once the 
probationary period has been successfully completed, 
employees should be converted to permanent competitive 
status. 



RECRUITMENT J HIRING 

EARN - The Employer Assistance & Recruiting Network (EARN) is a 
free service that connects employers looking for quality employees 
with skilled job candidates. EARN provides recruiting services, as 
well as employer success stories and information on the business 
case for hiring people with disabilities. Further information can be 
found at http://earnworks.com/. 

WRP The Workforce Recruitment Program (WRP) is a recruitment 
and referral program that connects federal sector employers 
nationwide with highly motivated post-secondary students and 
recent graduates with disabilities who are eager to prove their 
abilities in the workplace through summer or permanent jobs. 
Students represent all majors, and range from college freshmen 
to grad uate students and law students. A searchable database is 
available through the WRP website. WRP is ready to help you fill 
your summer or permanent hiring needs! Further information can 
be found at http://wrp.gov. 

For Veterans with Disabilities - There are numerous orga n izations 
and agencies that exist to assist veterans with disabilities find and 
maintain employment The following is a sample of useful resources 
to keep handy: 

.:. The Department of Labor's (DOL) Veterans Employment & 
Training Service http://www.dol.gov/vets/welcome.html 

.:. H ire Heroes http://www.hireheroesusa.orgl 

..:. Wounded Warriors Project 
http://www.woundedwarriorprojectorg 

Advocacy Groups - There are several different advocacy groups that 
also serve as excellent resources for recruiting and hiring individuals 
with disabilities. The following is a sampling of those resources: 

.:. American Association of People with Disabilities 
http://www.aapd-dc.org! 

http:http://www.aapd-dc.org
http://www.woundedwarriorprojectorg
http://www.hireheroesusa.orgl
http://www.dol.gov/vets/welcome.html
http:http://wrp.gov
http:http://earnworks.com


.:. 	 Council of State Administrators of Vocational Rehabilitation 
http://www.rehabnetwork.org/ 

.;. Deaf and Hard of Hearing in Government http://dhhig.org/ 

.;. American Council of the Blind http://www.acb.org/ 

Federal Resources There are numerous federal programs designed to 
meet the needs of people with disabilities in finding employment. The 
following is a non-exhaustive list of programs/resources: 

.:. The Office of Personnel Management's "Disability Site" 

http://www.opm.gov/disability! 


.;. DOL's Office of Disability Employment Policy 

http://www.dol.gov/odep/ 


.:.. 	 Also check out the federal government's one-stop web site for 
people with disabilities, their families, employers, veterans and 
service members, workforce professionals and many others. 
www.Disabilitylnfo.gov 

ACCOMMODATIONS 

CAP - Within the federal government there is a wonderful program 
housed within the Department of Defense. The Computer/Electronic 
Accommodations Program (CAP) provides assistive technology and 
services to people with disabilities throughout the federal government 
FREE OF CHARGE! That means, you, as a hiring manager, can tap 
this resource for help in accommodating an employee with a disability. 
CAP will do the needs assessment, buy the needed technology, train the 
employee on how to use it, and follow up with updates. All you have to 
do is ask! (Note: Before contacting CAP directly yourself, check with 
the SPC/DPM or HR, as they may already have a relationship with CAP.) 
Further information can be found at http://www.tricare.mil/cag/. 

http://www.tricare.mil/cag
http:www.Disabilitylnfo.gov
http://www.dol.gov/odep
http://www.opm.gov/disability
http:http://www.acb.org
http:http://dhhig.org
http:http://www.rehabnetwork.org


JAN - The Job Accommodation Network (JAN) represents the most 
comprehensive resource for job accommodations available, and is 
a terrific and easy-to-use resource. This free consulting service 
includes providing individualized worksite accommodation 
solutions, as well as general information on job accommodations 
and related subjects for employers and people with disabilities. 
Additional information can be found at httQ:llwww.jan.wvu.edu/. 

http:httQ:llwww.jan.wvu.edu
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MEMORANDUM 

September 5, 2008 

TO: 	 County Council 

VIA: 	 Duchy Trachtenberg, Chai~ 
Management and Fiscal Policy Committee 

FROM: 	 Leslie Rubin, Legislative Analyst .iel-­
Jennifer Renkema, Research AssociateJ~ 
Office ofLegislative Oversight 

SUBJECT: 	 Recommendations on OLO Report 2008-9, Hiring Persons with 
Disabilities: A Review ofCounty Government Practices 

On July 28th
, the Management and Fiscal Policy (MFP) Committee held a worksession on 

OLO Report 2008-9, Hiring Persons with Disabilities: A Review o/County Government 
Practices. A copy of the Committee packet is attached. 

Based on review of OLO's report and discussion at the July 28th worksession, the MFP 
Committee recommends the following Council actions: 

1. 	 Ask the Executive to make hiring persons with disabilities a more visible 
County Government priority. 

The Committee recommends that the Council ask the Executive to raise the visibility 
across all County departments/offices on the laws, policies, and practices surrounding the 
County Government's hiring ofpersons with disabilities. 

Specifically, the Committee recommends that the Council ask the Executive to take the 
following steps: 

• 	 Identify a senior County Government staff member to serve as a "champion" for 
the County Government's employment of persons with disabilities; 

• 	 Convene an inter-departmental task force to recommend new strategies for 
increasing attention across all departments and offices to the issue surrounding the 
hiring ofpersons with disabilities; and 

• 	 Foster a strong public/private partnership between the County Government and 
private businesses to increase the hiring of persons with disabilities. 



2. 	 Ask the Executive Branch to review certain County Government merit 
system hiring practices related to hiring persons with disabilities. 

The Committee recommends that the Council ask the Executive Branch to review and 
revise the six practices identified in the table on ©2. The Committee specifically 
emphasized its interest that the Executive Branch conduct a centralized review of the 
County Government's website for compliance with the ADA's mandate that the County 
Government provide persons with disabilities equal access to its program, services, and 
activities and that the Executive Branch develop written guidelines to inform 
departments' efforts to develop accessible website information and online services. 

3. 	 Monitor the progress of the Customized Employment Public Intern Project 
and request an Executive Branch review of Administrative Procedure 1-10. 

The Committee recommends that the Council request an annual update from the CAO on 
the implementation of the Customized Employment Public Intern Project in order to 
monitor the project's progress and results. The Committee also recommends that the 
Council ask the CAO to review Administrative Procedure 1-10 with the desired goal of 
better aligning the written requirements and current practice. 

4. 	 Discuss and decide whether to pursue a Charter amendment related to the 
structure of the merit system hiring process and the creation of a special 
hiring authority with respect to persons with disabilities. 

The Committee did not take a final position on the issue of amending the County Charter 
to allow the creation of a special hiring authority with respect to persons with disabilities. 
Committee Chair Trachtenberg expressed an interest in additional information and further 
dialogue on the issue of amending the Charter. Councilmember Ervin recommended 
referring the issue to the Charter Review Commission. 

Finally, the Committee recommends that the Council convey the above recommendations 
in a letter to the County Executive with a request that Executive Branch representatives 
return in October 2008 to provide the MFP Committee an update on the Executive's 
efforts to implement these recommendations. 

2 




MEMORANDUM 


September 17, 2008 


TO: Tim Firestine, Chief Administrative Officer 

FROM: Mike Knapp, Council president~V 
SUBJECT: County Government's Hiring of Persons with Disabilities 

This memorandum communicates the County Council's recommendations based on the 
Office of Legislative Oversight's review of the Montgomery County Government's 
hiring of persons with disabilities (OLD Report 2008-9). The Council formally approved 
these recommendations on September 9,2008. 

The Council appreciates the efforts that various Executive Branch departments already 
make related to providing accessible employment to persons with disabilities. As you 
know, OLO's report outlined a package ofrecommendations designed to improve the 
procedures and processes that influence the Count Government's hiring of persons with 
disabilities. The written comments you submitted on OLO's report combined with 
Executive Branch staff's participation in the Management and Fiscal Policy Committee's 
July 28, 2008 worksession confirm that the Council and the Executive are in general 
agreement on moving ahead with these recommendations. 

A follow-up MFP Committee worksession on OLO's report is scheduled for October 27, 
2008. To provide a basis for discussion at this worksession, the Council requests that you 
provide a written status report on progress made in implementing these recommendations 
no later than October 20, 2008. 

Recommendation #1: 	 Make hiring persons with disabilities a more visible County 
Government priority. 

In your June 5, 2008 comments on OLD's report, you articulated the Executive Branch's 
shared "desire to enhance job opportunities for persons with disabilities in County 
Government." Discussion between Councilmembers and Executive Branch staff at the July 
28, 2008 Committee worksession resulted in accord on the following recommended steps: 

Office of Legislative Oversight 
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• 	 Identify a senior County Government staff member to serve as a "champion" for 
the County Government's employment of persons with disabilities; 

• 	 Convene an inter-departmental task force to recommend new strategies for 
increasing attention across all departments and offices to the issue surrounding the 
hiring ofpersons with disabilities; and 

• 	 Foster a strong public/private partnership between the County Government and 
private businesses to increase the hiring ofpersons with disabilities. 

Recommendation #2: 	 Review certain County Government merit system 
practices related to hiring persons with disabilities. 

OLO's report identified six County Government practices related to persons with 
disabilities that merit revision, summarized in Attachment A to this memorandum. Your 
June 5th comments expressed agreement with the first five recommended revisions. Your 
comments also committed to exploring the possibility of establishing a training class 
related to hiring persons with disabilities in response to the sixth recommended revision. 

While discussing the OLO report, Councilmembers specifically emphasized interest in 
two areas. First, the Council recommends that the Executive Branch conduct a centralized 
review of the County Government's website for compliance with the ADA's mandate 
that the County Government provide persons with disabilities equal access to its program, 
services, and activities. Second, the Council recommends that the Executive Branch 
develop written guidelines to inform departments' efforts to develop accessible website 
information and online services. Your written comments on OLO's report indicated that 
the Public Information Office and the Department of Technology Services would "work 
together to address this issue." 

Recommendation #3: 	 Monitor the progress of the Customized Employment 
Public Intern Project and review Administrative 
Procedure 1-10. 

The Council looks forward to Executive Branch updates on the implementation of the 
Customized Employment Public Intern Project and on the Executive Branch's review of 
Administrative Procedure 1-10. 

If you have any questions about the Council's recommendations, as outlined in this 
memorandum, please contact Leslie Rubin of the Office of Legislative Oversight (240­
777 -7998). The Council thanks you for your continued commitment to making County 
Government employment accessible to persons with disabilities. 
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cc: 	 Kathleen Boucher, Assistant Chief Administrative Officer 
Joe Adler, Director, Office ofHuman Resources 
Uma Ahluwalia, Director, Department of Health and Human Services 
David Dise, Director, Department ofGeneral Services 
Leon Rodriguez, County Attorney 
Patrick Lacefield, Director, Office ofPublic Information 
Mike Knuppel, Chief Technology Officer 



Attachment A 

Guidelines recommend that interviewers evaluate 
applicants based on hisfher ability to communicate - e.g., 
articulation, mannerisms, gestures, eye contact, and vocal 
inflection - and focus on physical ways to communicate. 

Revise guidelines to advise interviewers that job 
applicants' abilities to communicate vary and 
how common assumptions about "good 
communication skills" may disproportionately 
screen out persons with disabilities. 

,'JfrovidiDg Reasonable AccOmmodations ,',' 

The County does not have any written guidelines related 
to requesting, evaluating, providing, or appealing denial 

. of a reasonable accommodation. 

Establish and widely publicize written guidelines 
outlining all aspects (from application to appeal) 
of the reasonable accommodation process. 

PayiJJg for Reasonable AceorDmodations " , ' , ,,'~ 

The existence of the fund established in the Office of 
Human Resources to helping departments pay for 
reasonable accommodations that cost more than $500 is 
not well publicized. 

Workel' AssistanceProgram 

There are no written guidelines for the Worker Assistance 
Program, which was established in FY06 to provide 
accommodations to employees or job applicants with a 
conditional job offer who are not considered "disabled" 
under the ADA, but who still could benefit from 
assistance. 

Website Accessibility , 

The County has no written standards or guidelines for 
ensuring that the County Government's website is 
accessible for persons with disabilities. 

Employee Training 

While various County trainings address hiring persons 
with disabilities, there is no mandatory training 
specifically dedicated to the topic. 

Widely publicize the availability of the central 
fund (in OHR) to pay for reasonable 
accommodations. 

" / , 

Develop written guidelines for the Worker 
Assistance Program and publicize the program to 
County Government employees and job 
applicants. 

' , ' ' ': 


Conduct a review of the County Government's 
website for compliance with the ADA's mandate 
of accessibility for persons with disabilities. 
Develop written guidelines to inform 
departments' efforts to develop accessible 

• information and online services. 

Develop a mandatory training course for County 
Government managers that specifically focuses 
on hiring persons with disabilities. The training 
should address common barriers to employment 
for persons with disabilities and how County 
departments can break down those barriers. 



COMMISSION ON PEOPLE WITH DISABILITIES 
November 13,2009 

The Honorable Duchy Trachtenberg, Chair 
Management and Fiscal Policy Committee (MFP) 
Montgomery County Council 

The Commission very much appreciates the desire, vision and courage of the Council to address 
the critical issue of unemployment of individuals with disabilities that has been an ongoing problem for 
our County. We are pleased to be able to provide a response to your October 8, 2009 memo to the 
Commission on People with Disabilities requesting input regarding the MFP Committee's consideration 
of: 

1. 	 A hiring preference for persons with disabilities, 
2. 	 A Charter amendment to create a Special Hiring Authority for persons with disabilities, and 
3. 	 Overall comments and recommendations regarding County employment procedures and 


practices. 


Prior to addressing the specifics of these initiatives, it is important for the Council to understand 
why such initiatives are needed. Citizens with disabilities have historically faced severe unemployment, 
under representation and isolation in our County, State and in our Nation. The hiring initiatives before 
you are important, not only as some amendment to merit staffing procedures, but because they remind us 
that society'S barriers in employing people with disabilities to be amongst the most vexing, challenging 
and important civil rights issues of our time. Unlike every other form ofdiscrimination, disability 
discrimination requires us to surmount barriers, that is, to make reasonable accommodations or take other 
actions, like the hiring initiatives today, to help assimilate citizens with disabilities into our society. 

The Commission agrees with the County that initiating the foregoing hiring initiatives and 
flexibilities would not violate the law. Unlike other protected classes such as race, national origin and 
sex, the ADA Amendments Act (ADAAA), which was effective January 1, 2009, does not permit a claim 
of so called "reverse discrimination." Specifically the ADAAA expressly provides that "Nothing in this 
Act shall provide the basis of a claim by an individual without a disability that the individual was subject 
to discrimination because of the individual's lack ofdisability." See Section 501(g) ofthe ADAAA. 

Similarly, the Equal Protection Clause of the 14th Amendment ofthe U.S. Constitution does not 
provide a bar to such initiatives and flexibilities based on an applicant's disability. This is because 
disability is not a suspect or quasi-suspect class and requires only a rational basis for instituting such 
initiatives. See City of Cleburne, Texas, v. Cleburne Living Center, 437 U.S. 432 (1985). The rational 
basis test is not a demanding standard. "The general rule is that legislation is presumed to be valid and 
will be sustained ifthe classification drawn by the statute is rationally related to a legitimate state interest. 
When social or economic legislation is at issue, the Equal Protection Clause allows the States wide 
latitude and the Constitution presumes that even improvident decisions will eventually be rectified by the 
democratic processes." Id. The rational basis for implementing such flexibilities include, but is not 
limited to, the interest in promoting diversity, the poor track record in hiring individuals with severe 
disabilities in the County as well as many ofthe reasons discussed below. 

People with disabilities are disproportionately poor. Their ability to enjoy a quality oflife is 
substantially undermined by the daily financial struggle they face every day. Among all adults in our 
country age 21 +, people with disabilities are almost 3 times more likely to be below the Federal Poverty 
Level (11.4% vs. 3.6%) - The U.S. Census Bureau 2006 American Community Survey. In Montgomery ® 
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County, of the 40,000 individuals with disabilities, 43 % are unemployed and 31 % ofworking age adults 
(ages 18-64) with disabilities report that they are unemployed. 

The presence of individuals with disabilities in the County workplace and other Federal state and 
private sector jobs benefits the society as a whole. Exposure to people with disabilities helps to undue the 
myths, fears and stereotypes that, according to the Supreme Court in Arline v. Nassau County Board of 
Education, 480 U.S, 273 (1987) can be far more limiting than the underlying medical condition itself. 
Providing employment also helps to integrate this often invisible constituency, into the fabric of our 
society. By becoming our co-workers, neighbors and friends, the quality of their lives and the quality of 
our lives improves ... as we grow together as a diverse and enriched society. 

Moreover, "individuals with disabilities are an untapped source of excellent applicants," that can 
make outstanding employees. Accordingly, the Federal Government has special appointing authorities for 
persons with disabilities. To be eligible for these noncompetitive, Schedule A appointments, a person 
must meet the definition for being disabled and have a severe physical, cognitive, or psychiatric disability 
and be able to perform the job. See 5 C.F.R. 213.3102(u). Federal employers may also give a 
noncompetitive temporary appointment ofmore than 60 days (see 5 CFR 316.302(b)(4)) or a term 
appointment (see 5 CFR 316.402(b)(4)) to a veteran: retired from active military service with a disability 
rating of 30 percent or more; or rated by the Department ofVeterans Affairs (VA) within the preceding 
year as having a compensable service-connected disability of 30 percent or more. The person must also 
obtain a certification letter which has historically been from a State Vocational Rehabilitation Office or 
the Department ofVeterans Affairs and eligible for appointment under these special authorities. 

For all the reasons stated above we recommend that the County: 
1. 	 Provide a hiring preference to applicants who are certified as meeting Schedule A criteria by the State 

Division of Rehabilitation Services or that of the Department ofVeterans Affairs as having a 
disability for merit protection jobs and are ranked amongst those within the well qualified category. 

2. 	 Establish a special hiring authority for persons with a disability who are certified as meeting Schedule 
A criteria by the State Division ofRehabilitation Services or that of the Department of Veterans 
Affairs as having a disability and assess job readiness for use in direct hire as an exception to merit 
staffing procedures. This special hiring authority would be used to appoint certified disabled 
applicants as they do for Schedule A hiring exceptions of the Federal government. See 5 C.F.R. 
213.3102(u). Please see recent changes to 5 C.F.R 213 http://74.12S.95.132!search?g=cachc:hyMz4KC­

a W8J:www.chcoc.gov/Transmittals/ Attachments/trans755.pdf+5+CFR+ 213.31 02%28u%29&gd=6&hl=en&ct=clnk&gl=us This 
authority allows agencies to hire individuals with targeted and certified disabilities who are job ready 
directly into available positions for which they are qualified without competition. EEOC's LEAD 
initiative has developed brochures entitled "The ABCs of Schedule A for the Hiring Manager", the 
Human Resources Professional, and the Disability Program Manager. Please see link to these 
brochures at http://www.eeoc.gov/~oc!initiativcsilcadlabcs gf schedule a.cfm See also direct hiring authority to 
appoint veterans with a 30% or more service connected disability as referenced above. 

3. 	 Include on its employment application form a voluntary disability disclosure option. This option 
would be utilized if the applicant wishes to be considered for a disability hiring preference. This 
information would be kept confidential from the hiring manager until the applicant is considered in 
the well qualified category and then only disclosed if a person wanted to be considered for a 
preference. 

4. 	 Track and consider data that is collected from the voluntary disclosure of applicants with disabilities 
when evaluating diversity related pay for performance standards of department heads and managers or 
otherwise when assessing how the County is performing in hiring employees with disabilities. 

5. 	 Include and consider employees with disabilities on interviewer panels in the selection process. 
6. 	 Continue the Customized Employment Internship Program which provides part-time, non-merit 

County Government jobs for a maximum time period of two years, and that the County has the 

http://www.eeoc.gov/~oc!initiativcsilcadlabcs
http://74.12S.95.132!search?g=cachc:hyMz4KC
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autherity te autematically cenvert the applicants te permanent Ceunty jebs nen-cempetitively fer 
which they are qualified. 

7. 	 Centinue the partnership with the Divisien efRehabilitatien Services (DORS) te previde a Quest 
Internship program fer peeple with disabilities whe are clients .of DORS fer either a full time 3 menth 
.or 6 menth training eppertunity with the stipend being previded by DORS. 

8. 	 Require all empleyees and managers receive special training en hiring flexibilities, including the 
direct hire autherity, disability hiring preference, internship projects and reasenable accemmedatien 
process. The Cemmissien applauds the Ceunty's recent efferts te train its managers en their 
reasenable accemmedatien respensibilities, altheugh peri .odic training sheuld be incerperated in the 
future. 

9. 	 Review and revise the Ceunty's Reasenable Accemmedatien Procedures. The Ceunty's reasenable 
accemmedatien regulatiens read mere like fitness fer duty regulatiens than reasenable 
accemmedatien procedures. The Ceunty's Reasenable Accemmedatien Manual is an improvement 
ever the regulatien but requires additienal clarity and there are mere effective precedures, like the 
Equal Empleyment Oppertunity Cemmissien's .own internal precedures that ceuld serve as an 
excellent medel. The Ceunty sheuld alse establish a centralized nen-departmental reasenable 
accemmedatien fund, including sign language interpreting services, te ensure that managers wen't 
deny an accemmedatien fer purely financial reasens. We weuld be happy te talk mere with OHR staff 
te help address my cencerns and the cencerns .of the Cemmissien. 

10. Make its Infermatien Technelegy mere accessible. One .of the great leaders .of the Cemmissien as 
well as the Maryland Disability Cemmunity was the late Dr. Hareld Snider. Mr. Snider, whe had 
visien greater than mest was blind and ceuld net use the Ceunty's web te apply fer a jeb because it 
was inaccessible te him. While the Ceunty has improved in this area it must previde mere attentien 
and staff se it will net be vulnerable te allegatiens .of Title I .of the ADA and vielatiens .of the 
Assistive Technelegy Act... I Accerdingly, the Cemmissien will appeint a Cemmissiener te werk 
with the Ceunty te improve access te its website. 

11. Establish diversity perfermance standards fer department heads and managers that require, censistent 
with the law, that these managers understand and utilize these disability hiring initiatives and 
flexibilities, understand and apply the Ceunty's reasenable accemmedatien procedures and reasenably 
and timely accemmedate empleyees with disabilities, and .otherwise promete a diverse, welceming 
and accessible werk envirenment fer disabled empleyees and citizens. 

It is net eneugh te create these flexibilities and initiatives, and training is net eneugh either. The 
Ceunty leadership must enceurage managers te utilize them. Witheut consistent leadership, the feregeing 
initiatives weuld be .of little value. We thank Jee Adler, Directer, Office ofHuman Reseurces and his 
staff fer their visien .of increasing empleyment eppertunities. We thank the Ceunty Ceuncil fer its cutting 
edge leadership in seeking an Office .of Legislative Oversight review and best practice recemmendatiens 
te improve the empleyment .of peeple with disabilities. On behalf .of the Cemmissien, I want te thank yeu 
fer the eppertunity te provide cemments en .one .of the greatest challenges efpeeple with disabilities. We 
leek ferward te meeting with yeu te further discuss these issues. 

Sincerely, 

I)?tdt/L~~ 
Mark Maxin, Chairman 

I Altheugh sectien 508 efthe Rehabilitatien Act .of 1973 as amended, expressly requires accessible 
infermatien technelegy fer Federal agencies, sectien 508 is incerperated by and threugh Sectien 
103(e)(6) .of the Assistive Technelegy Act .of 1998 (AT Act) and is applicable te the Ceunty and the State 
.of Maryland, see Public laws 100-407 and 103-218. Specifically, the AT Act provides that a state whe is 
a recipient .of federal funds, such as Maryland, "will comply with guidelines established under sectien 508 
.of the Rehabilitatien Act .of 1973." See alse the "centinuing ebligatiens" .of sectien 101(e )(3) .of the AT 
Act. 



OFFICE OF HUMAN RESOURCES 

Isiah Leggett 
County Executive 

MEMORANDUM 

Joseph Adler 
Director 

September 21, 2009 

TO: Leslie Rubin, Legislative Analyst 

FROM: 	 Joseph Adler, Director 
Office of Human Resources 

SUBJECT: 	 Responses for Council 10/5/09 MFP Hearing/OLO Disability Report 

In response to your inquiries, this MEMORANDUM presents responses to the 
questions submitted to assist with the preparation of briefing documents for the October County 
Council MFP work session. 

• 	 Section A presents responses to questions submitted to the Executive Branch on August 
25,2009. 

• 	 Section B presents responses to questions submitted to the Executive Branch on 

September 3, 2009. 


• 	 Attached Appendix presents the documents referenced in this MEMORANDUM. 

Please contact me if you have any questions regarding the information presented. 

SECTION A - August 25, 2009 Questions & Responses 

I. Customized Employment Public Intern Project 
What is the FYlO budget for the Customized Employment Public Intern Project broken down 
by (1) funds for intern salaries and (2) funds for paying the contractor. What are the actual 
FY09 expenditures, broken down in the same way? 

RESPONSE: Chart A 

FISCAL YEAR FY2009 
INTERN 

SALARIES 
FUNDS FOR 

CONTRACTOR 

FY2010 
INTERN FUNDS FOR 

SALARIES CONTRACTOR 

Approved Budget $ 100,000 $ 50,000 $ 100,000 $ 50,000 

Actual 
• Expenditures 

$ 119,220 * $ 45,721 $5,958 
[pending intern 

placements1 

$7,475 
[as of August 31, 

20091 I 

Executive Branch Responses for OLO/ MFP 10/5/09 Briefing Materials 
Page 1 of24 



*Base salary in FY2009 was increasedfrom $7.20Ihr to $7. 65lhr based on General Wage 
Increase allowance. The Intern Salaries expense reflects payment ofFICA expenses for 
Intern Salaries not originally budgeted in the approved FY2009. 

A. The number of individuals hired to date under the Customized Employment Public Intern 
Project? 

RESPONSE: 
• 	 Forty-four (44) individuals have been hired to date under the Customized 

Employment Public Intern Project. 
• 	 See Chart A, B, and C below [pages 3, 4, 5J for listing ofIntern Positions by 

Fiscal Year. 

B. 	Their individual beginning and ending dates of service. 

RESPONSE: 
• 	 See Chart A, B, and C below [pages 3, 4, 5J for listing ofIntern Positions by 

Fiscal Year. 

C. 	 The departments in which they work. 

RESPONSE: 
• 	 See Chart A, B, and C below [pages 3, 4, 5J for listing ofIntern Positions by 

Departments by Fiscal Year. 

D. 	 How many open but unfilled internships have been created? 

RESPONSE: 
• 	 12 Internship positions have been created in FY2010 but are pending to be 

filled contingent on department security checkprocessing requirements 
• 	 See Chart C below {page 5J for pending FY 2010 internship placements in 

County Departments. 

Executive Branch ResponsesJor aLai MFP 1015/09 Briefing Materials 
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CHART A: FISCAL YEAR 2008 


FISCAL YEAR 2008 

POSITION DEPARTMENT STARTDATE I END DATE 
l. Customer service assistant 

Intern reassigned to: 
Office Assistant 

DPWT 

DED ! 

10/1107 

4/30/08 

4/25/08 

2. Data entry assistant OHR 11120/07 4/24/08 

3. Data entry assistant DPWT 10/29/07 612/08 

4. Office assistant OHR 1/08/08 4/24/08 

5. Data entry clerk 
Intern reassigned to: 
Data entry clerk 

DHHS 

DOCR 

2/5/08 5/28/09 

7/06/09 
6. Accounting Assistant 

Intern reassigned to: 
Data Entry Assistant 

DLC 3103108 

6/16/08 

6/13/08 

7. Warehouse Assistant DPWT 6/26/08 9/25/08 
8. Data Entry DHHS 10/22/07 
9. Office assistant DHHS 10/23/07 
10. Office assistant DHHS 10/23/07 
11. Office assistant DHHS 10/24107 
12. Office assistant DHHS 10/24/07 
13. Office assistant DHHS 11114107 
14. Data entry assistant OHR 11/19/07 
15. . File Clerk DHHS 119/08 
16. Materials clerk DHHS 1130/08 
17. File clerk DHHS 2/04/08 
18. Data entry assistant DHHS 2/5108 
19. IT assistant DTS 2/11108 
20. Office Assistant DPWT 2/19/08 
21. Office Assistant DPWT 2125108 
22. Data entry assistant DLC 3/10/08 
23. Office Assistant DLC 3/10/08 
24. Warehouse Assistant DLC 3/25/08 i 

25. Data entry assistant DLC 4/07/08 
26. Data Entry Assistant DLC 5/20108 

Executive Branch Responses for aLai MFP 1015109 Briefing Materials 
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Summary of FY2008 Intern Placements: 
• 26 Interns placed in County Departments 
• 6 Interns ended job placements in FY08; 1 ended placement in FY09. 3 were reassigned. 

Location of Intern Placements 
Health and Human Services (11) Liquor Control (6) 
Public Works & Transportation (5) Office of Human Resources (2) 
Economic Development (1) Technology Services (1) 

CHART B. FISCAL YEAR 2009 

I FISCAL YEAR 2009 

POSITION DEPARTMENT START DATE I END DATE 
1. Warehouse Assistant 

Intern reassigned to: 
Cafeteria Assistant 

DPWT 

MCPS 

· 7115/08 

I 1016/08 

8117/08 

2. Warehouse Assistant DPWT 10/28/08 12/30108 
3. Front Desk Assistant MCPD • 12/8108 12/19/08 
4. File Clerk ORR 711108 
5. Data Entry Assistant DHHS 10/13/08 
6. Front Desk Assistant DHHS lO/27/08 
7. Data Entry Assistant DHHS 11/3/08 
8. Warehouse Assistant DPWT · 3/31109 
9. Office Assistant DPWT 4/10109 

Summary of FY2009 Intern Placements: 
• 9 Interns placed in County Departments 
• 4 Interns ended job placements in FY09. I was reassigned. 
• 	 Location of Intern Placements 

Health and Human Services (3) Police Department (1) 
Public Works & Transportation (4) Office of Human Resources (1) 
Montgomery Public Schools (1 Intern reassignment) 
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CHART C. FISCAL YEAR 2010 


FISCAL YEAR 2010 

NOTE: Positions below are identified as Intern placements for individuals who 
require completion oftheir security check processing approvals 

\ POSITION DEPARTMENT START DATE 

* 
END DATE 

1. Mail Clerk DOCR/MCCF 
2. Front Desk Asst. DOCR 
3. Materials Clerk DOCR 
4 Materials Clerk DOCR 
5 File Clerk DOCR 
6 File Clerk DOCR i 

7 File Clerk DOCR 
8 Medical File Clerk DOCR 
9 Monitoring Assistant DOCR 

10,11,12 
Three (3) Positions for 
Facilities Assistant 

DOCR 

Position 
> Intern workers identified 
for placement pending 
completion of security 
check processing. 

Summary of FY2010 Intern Placements: 
• * 12 Interns pending placements; job placement processing and security clearances 

pending 
• 	 Location for pending Intern Placements 


Corrections and Rehabilitation (12 pending Intern placements) 


II. Inter-Departmental Work Group on Hiring Persons with Disabilities 

5. 	 Before the October 27,2008 MFP work session on this report, the Executive Branch reported 
to OLO that the Office of Human Resources organized an inter-departmental work group of 
the County's six largest departments in response to OLO's recommendations to convene a 
group to recommend new strategies related to hiring persons with disabilities. 

A. Which six departments are members of this work group? Who represents each 

department? 
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RESPONSE: 
• 	 Chief Administrative Officer serves as Chair of the Interdepartmental Work 

Group on Hiring of Disabled Persons 
• 	 The first meeting of the Interdepartmental Work Group was conducted on 

June 17, 2009. The second meeting was held on September 22, 2009. 
• 	 Interdepartmental Work Group participants include the following 


departments. 


Department Meeting Participant 
Tim Firestine, Chair 


ChiefAdministrative Officer - Offices of the County Executive 

Office of Human Resources 


I 

Joe Adler, Director 
• Department of General Services David Dise, Director 

Arthur Wallenstein, Director 
Rehabilitation 

i Department of Transportation 

I Department of Correction and 

Arthur Holmes, Director 

Department of Police 
 Tom Manger, Chief, represented by Capt. 


James Fenner 

Department of Health and Human 
 Vma Ahluwalia, Director 

Services 
 John Kenney, Aging & Disability Services 

Department of Recreation 
 Gabriel Albomoz, Director 

Fire and Rescue Services 
 Richard Bowers, Chief 


Staff Participants 

Office of Human Resources 
 Melissa Davis, Team Manager, Recruitment 

and Selection 
Joe Heiney-Gonzalez, Special Assistant to the 
Director 

Department of Correction and Ivonne Gutierrez-Anglin 

Rehabilitation 


B. 	How many meetings has the work group had? Dates? 

RESPONSE: 
• 	 The Interdepartmental Work Group on Hiring Persons with Disabilities convened 

on: 
o 	 June 17,2009 
o 	 September 22, 2009 

C. 	 What work has the group undertaken to date? 

RESPONSE: 
• 	 Formal establishment ofthe Offices ofthe County Executive Interdepartmental 

Work Group on Hiring ofPersons with Disabilities [referenced as 
Interdepartmental Work Group). 
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• 	 Review ofthe Office ofLegislative Oversight {OLO] report by members ofthe 
Interdepartmental Work Group. {OLO report titled Hiring Persons with 
Disabilities: A Review ofCounty Government Practices] 

• 	 Agreement by members ofthe Interdepartmental Work Group Department Director 
members to partner with TRANSCEN to review county department operations to 
identify positions appropriate for inclusion in the Customized Employment Public 
Internship Program. 

o 	 TRANSCEN staffmember, in consultation with Department personnel, 
conducted preliminary review ofstaffoperations in County Departments to 
identify potential staffpositions that might qualify as opportunities for 
persons with disabilities. 

D. 	 When is the workgroup expected to complete their assignment? 

RESPONSE: 
• 	 In light ofongoing fiscal constraints, the Interdepartmental Work Group will 

review options for supporting and implementing internship placements, job skill 
training and support options available for persons with disabilities. 

• 	 Improvements in county departments will be explored, such as the State of 
Maryland QUESTprogram to determine feasibility ofimplementing the 
QUEST model in Montgomery County Government. 

A. Web Accessibility Issues 

6. 	 Before the October 27,2008 MFP work session on this report, the Executive Branch reported 
to aLa that DTS and the PIa planned several steps to address accessibility of the County 
government's web site. Please provide the status of the following plans: 

A. Explore the use of "user-controlled adjustable size fonts" for possible implementation on 
the current version of the County Website. This practice will enable users to adjust the 
default size on any County website page for easier viewing. 

RESPONSE: 
• 	 While adjustable size fonts are notpart ofthe Section 508 standard, DTS and PIO 

have explored the use ofthese fonts. Based upon the research, DTS and PIO have 
found that this capability is built into web browser software. By simply clicking the 
"zoom" button at the bottom right ofthe browser, users may adjust the font size. 
The default setting is "100%" but this may be increased or decreased as needed. In 
summary, DTS and PIO plan to leverage no-cost, built-in browser functionality 
rather than invest development effort in a customized adjustable size font feature. 

B. 	 Work with the County's Department ofHHS to periodically meet with people with 
disabilities to learn of issues they experience when using the county website. 
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RESPONSE: 
• 	 Schedules permitting, stafffrom DTS and PIO plan to attend the October meeting 

ofthe Commission on People with Disabilities (CPWD) to initiate the outreach 
effort and to begin a dialogue on web accessibility issues 

C. Review and revise, if necessary, the Accessibility policy on the County home page. 

• 	 DTS and PIO are currently re-writing the County's web accessibility policy and 
expect to have it complete by the end of2009. Once a draft is ready, it will be sent 
to HHS, the County Attorney's Office, and other Departments (as needed) for 
review 

D. 	 Increase efforts to educate County web content contributors to the County Accessibility 
policy and methods relative to the Americans with Disabilities Act - section 508 
guidelines. 

RESPONSE: 
• 	 DTS plans to develop a computer-based training (CBT) module on the use ofthe 

County's web accessibility software, Compliance Sheriff. DTS expects to have a 
prototype ofthe CBT available by the end of2009. 

E. 	 Explore the feasibility of securing funding to develop a Section 508 application 

development guide. 


RESPONSE: 
• 	 DTS has requested funding for fIScal year 2011 (FY11) via the future fiscal impact 

(FFI) process to enhance its abilities relative to web accessibility. Absent this 
funding, DTS will be unable to make substantive progress on the development of 
the guide during FY11. 

7. 	 On December 12, 2008, the Directors of DTS and PIO sent a memo to all County 
government department directors, the Technical Operational Management Group, and the 
Web content managers Group. The memo advised all web content contributors to review 
websites "to bring them inline with Section 508 standards" of the Federal Rehabilitation Act 
(which address website accessibility for persons with disabilities). 

A. 	 Have staff in DTS or PIO followed up with other County Government staff to monitor 
County Government web pages' compliance with federal law regarding accessibility of 
websites for persons with disabilities? 

RESPONSE: 
• 	 Departments develop, maintain and enhance their web pages and are therefore 

responsible for their web content and applications. From a governance perspective, 
DTS and PIO set general web accessibility policies and guidelines but it is up to the 
Departments to implement the policies. DTS intends to provide Compliance Sheriff 
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software training and will leverage the software to run scans and develop 
compliance reports for the Departments, but the Departments are accountable for 
remediating any issues. Both DTS and PIO have limited bandwidth to assist 
Departments with remediation efforts. 

• 	 DTS and PIO intend to issue afollow-up memo on web accessibility to Departments 
by the end ofSeptember. This memo will serve as a reminder to web content 
contributors that the County has voluntarily chosen to use the standards in Section 
508 ofthe Vocational Rehabilitation Act of1973 and that responsibility lies with 
each Department for ensuring that their web pages are accessible. Lastly, there is a 
reminder that accessibility testing software and training will be available by the end 
of2009 and that in the interim, online accessibility training is available through 
the Section 508 website. DTS intends to make completion ofthe Compliance 
Sherif/CBT mandatory for all authorized users ofthe County's web content 
management system (WebEditPro), and intends to revoke access for users that fail 
to complete the CBT by the requisite date. 

8. 	 Most County Government web pages have a "Text Version" link at the top of the page that 
will allow users to convert the page to text for use with screen readers (typically used by 
people with limited or no sight). See page 69 and appendix L ofOLO's report for the 
report's discussion of the "Text Version" link: 
http://www.montgomerycountymd.gov /contentlcouncil/olo/reports/pdt/2008-9. pdf 

A recent scan (August 25, 2009) of several County Government web pages revealed that the 
"Text Version" link did not work. Several of these links have not worked since the report 
was released in June 2008. 

Web pages with "Text Version" links that did not work included: ORR's Careers web pages 
(where people get info to apply for all County Government jobs), OHR's Resource Library, 
MCPL's website, the Office of Procurement's web page, the County Government home page 
"Services & Info" link, and the County government home page "I want to ... " link. Most of 
these web pages provide a link to County Government services or resources, including 
applying for County government jobs, use of library resources, and the ability to get 
information about County Government contracts and other issues. 

A. 	Are County Government staff taking any steps to ensure that the "Text Version" link 
works on these specific web sites and pages? 

RESPONSE: 
• 	 DTS and PIO are aware ofthe limitations ofthe text version link. To conclude that 

it does not work is misleading. The text-only link provides County website users the 
ability to convert static text to a text-only version ofthe web page, which may then 
be read by screen reader technology. This innovative, no-cost technology was 
developed in-house by DTS in 2002 without any external support or funding. The 
text conversion is not able to convert applications or on-line forms. This is a 
known deficiency ofthe tooL DTS has not had the resources to develop an 
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enhanced solution but has acquired other tools, such as Browsealoud, to 
supplement the text-only version. The accessibility policy link on the County's 
website (footer area) provides contact information for users who need additional 
assistance. 

B. 	If these pages have features that cannot be converted to a "Text Version", what steps are 
County Government staff taking to make these features accessible? 

RESPONSE: 
• 	 It is important to note that there are several third party commercial offthe shelf 

(COTS) software applications utilized on the County's website. These software 
applications are not developed by DTS or by the Departments. Once such example 
is the software that the County uses on its Careers page. 

• 	 Departments that enter into contracts with third party software providers should 
assure that the software is accessible prior to its deployment on the website. The 
County's IT architecture document, which can be viewed on-line on the County 
Intranet at 
http://porta1.mcgov.org/content/departments intranetidts/stratplan/IT Arch re 
quirements.pdf, includes ADA requirementsfor COTS applications. 

9. 	 The 12-12-08 DTSIPIO Memo also noted that DTS will begin conducting web accessibility 
training in 2009 for County Government web content providers. 

A. 	 How many classes have been conducted? Dates of classes? How many County 

Government employees have taken the class? 


RESPONSE: 
• 	 DTS is still in the process ofconducting training internally for technical staff. 

Rather than conduct classroom training for Departmental users, DTS plans to 
develop a Computer-Based Training (CBT) module to train departmental users on 
the use ofthe accessibility software. Conducting classroom-based training is not 
feasible due to the large number ofweb content contributors across County 
government. There are over 450 authorized users ofthe County's web content 
management system as well as several dozen Departmental application developers 
across County government. 

Other Issues 

10. Before the October 27, 2008 MFP work session on this report, the Executive Branch reported 
to OLO that ORR was "near completion of an Americans with Disabilities Act Procedure 
Manual which addresses all aspects of the reasonable accommodation process from 
application to implementation or appeal." See page 5 of the packet (link to the packet 
above.) 

A. 	What is the status of this manual? If it is complete, where can it be found? 
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RESPONSE: 
• 	 The manual titled The Americans with Disabilities Amendment Act, 2008 

Reasonable Accommodations and Worker's Assistance Countywide Procedures 
Manual was completed in June 2009. 

• 	 The Manual is available at the Office ofHuman Resources and will be posted on 
the department website for wider accessibility to county residents. 

• 	 See Appendix 2 for the copy ofthe Office ofHuman Resources Americans with 
Disabilities Amendment Act, 2008 Reasonable Accommodations and Worker's 
Assistance Countywide Procedures Manual. 

11. What is the status of developing and publicizing guidelines for the Worker Assistance 
Program? If they are complete. where can they be found? 

RESPONSE: 
• 	 The manual noted in item "A" above includes guidelines for the Worker's 

Assistance Program, on page 8 ofthe manual. 
• 	 The Manual is available at the Office ofHuman Resources and will be posted on 

the department website for wider accessibility to county residents. 
• 	 See Appendix 2 for the copy ofthe Office ofHuman Resources Americans with 

Disabilities AmendmentAct, 2008 Reasonable Accommodations and Worker's 
Assistance Countywide Procedures Manual. 

12. In October 2008, the Executive Branch reported to OLO that a mandatory training program 
for County Government managers focused on hiring persons with disabilities "is expected to 
be in place by early 2009." What is the status of developing this training? 

RESPONSE: 
• 	 Mandatory training for County Government managers and supervisors includes a 

course on American's with Disability Act: Employment Law. 
• 	 This mandatory trainingfocuses on the "Title Iportion ofThe Americans with 

Disabilities Act 2008 as Amended (ADM). The Title I "employment portion" of 
the ADM concentrates on specific provisions regarding Reasonable 
Accommodations, Medical Examinations, Interview Techniques and overall 
approaches to diminishing attitudinal and institutional barriers associated with 
myths regarding individuals with disabilities. " 

• 	 The mandatory course schedule is published in the county online Office ofHuman 
Resources as a NEW REQUIREMENT ofMandatory Courses at website 
http://www.montgomerycountymd.gov!contentlohI'/ResourceLibrarylfilesIM>:fNDA 
TORY%20COURSES.pdf 

• 	 The mandatory course schedule is published in the county online Office ofHuman 
Resources Planning [or the Future: FY 10 Training Catalog on page 56. 

• 	 See Attachment 3 ofthe Appendixfor copy ofthe FY 2010 Americans With 
Disabilities Act - Employment Law. 
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SECTION B - September 3, 2009 Questions & Responses 

At the last MFP work session in February 2009, Joe Adler stated that the County Government 
was working to identify merit system positions in the top five County Government departments 
to split in half and fill with persons with disabilities. He indicated that OHR and DHHS had 
added some funding to an existing County Government contract with TRANSCEN so 
TRANSCEN staff could work on this. 

1. 	 What is the status of this endeavor? 

RESPONSE: 
• 	 In FY2009 TRANSCEN conducted a review ofthe five largest departments 

(Police, Health and Human Services, Transportation, General Services andfire 
and Rescue) to identify department positions suitable for purposes ofglobaljob 
carving and sharing potential to increase job opportunities for persons with 
disabilities. 

o 	 Seventeen (17) positions were identified as "entry level" positions which 
crossed county departments and divisions that might be suitable 
positions for individuals with disabilities. The positions are in various 
job title classifications however, the individual job duties vary depending 
upon the department specific job requirements. 

• 	 Based on the July 29, 2009 County Attorney opinion, the County Charter 
requires that all personnel actions under the merit system be "based on 
demonstrated merit and fitness. The Charter forbids the use ofa 
noncompetitive hiring process based on an immutable, non-merit factor such as 
a disability. " 

o See Appendix, Attachment 4, July 29, 2009 MEMO. 
• 	 As referenced in the June 10, 2008 OLO Report 2008-9 Recommendations 

(Chapter X), Montgomery County does not have "a special hiring authority to 
hire persons with disabilities into the merit system." [page 93J 

• 	 The June 10,2008 OLO Report recommended that "the Council explicitly 
discuss and decide whether to pursue a Charter amendment to enable the 
County Government to establish a special hiring authority for persons with 
disabilities." [page 93J 

2. 	 Have any merit system jobs been split for this purpose? If so, which ones and in which 
departments? 

RESPONSE: 

• 	 No. 
• 	 The county fiscal conditions that required Reductions In Force have demanded 

the priority attention ofOffice ofHuman Resources personneL 
• 	 Work completed in consultation with TRANSCENprovides a preliminary 

assessment ofcounty positions that may be appropriate for structuring in a 
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manner that provides opportunities for work experience internships and 
employment opportunities for persons with disabilities. 

• 	 Attention will be given by staffto follow up on the preliminary assessment 
completed by TRANSCEN regarding positions identified as entry-level positions 
in county departments and divisions. • 

3. 	 Have any persons with disabilities been hired as a part of this effort? 

RESPONSE: 

• 	 No. 
• 	 Based on the July 29, 2009 County Attorney opinion, the County Charter 

requires that all personnel actions under the merit system be "based on 
demonstrated merit andfitness. The Charter forbids the use ofa 
noncompetitive hiring process based on an immutable, non-merit factor such as 
a disability." See pages 7 and 8 in the county attorney Memo, Attachment 4 in 
the Appendix. 

4. 	 What was the FY09 funding for this effort? FY I 0 funding? 

RESPONSE: 
• 	 The amount of$10,000 was allocatedfor the FY09 effort 
• 	 Nofunding was allocatedfor FY10. 

APPENDIX 

Reference documents included in the Appendix include the following: 

Attachment 1. [Pages 14-16] 
Office of Human Resources website pages related to persons with disabilities. 

Attachment 2. [Pages 17 - 22} 
Copy of The Americans with Disabilities Amendment Act, 2008 Reasonable 
Accommodations and Worker's Assistance Countywide Procedures Manual 

Attachment 3. [Page 23} 
Office of Human Resources Mandatory Training Schedule for the Americans 
With Disabilities Act - Employment Law. 

Attachment 4. [Page 24] 
July 29, 2009 Memo regarding Noncompetitive Hiring of Persons with 
Disabilities 

cc: 	 Kathleen Boucher, ACAO 
Steven Emanuel, Director, DTS 
Patrick Lacefield, PIO 
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Attachment 1. 
Website Accessibility Issues / Office of Human Resources web pages 

The following documents are posted on the Office of Human Resources Website pages. 

Item 1. 

CAREERS webpage -- see page 14 


Item 2. 

How To Apply webpage - see page 15 


Item 3. 

Reasonable Accommodations - see page 15 


Item 4. 
Internship Frequently Asked Questions - [excerpt only] see page 16. 

Item 1. 
CAREERS webpage 
Source 
http://www.montgomerycountymd.gov/contentiohr/career/splash.asp 

PLEASE NOTE 

Due to current fiscal constraints, the County is under a hiring freeze. Positions listed on the 
career website with a * are only open to current County employees. Applications from other 
candidates for these positions will not be processed. Positions without a * on the career website 
are open and all applicants are encouraged to submit an application. 

The Office of Human Resources does not accept hard copy resumes or application forms. 
Instead, applicants for County pOSitions must apply on-line. First-time users will need to create 
an account and can then apply for jobs and check the status of submitted applications on-line at 
any time. Please see the section below titled "How to Apply" for detailed instructions regarding 
how to use the on-line application system. Public access computers are available in the Office of 
Human Resources and at all County Libraries. Users who lack computer skills or need help with 
the application process should visit the Office of Human Resources or call 240-777-5000 Voice or 
240-717-5126 TTY for assistance. 

Montgomery County Government is an equal opportunity employer, committed to workforce 
diversity. Accordingly, as it relates to employment opportunities, the County will provide 
reasonable accommodations to applicants with disabilities, in accordance with the law. 
Applicants requiring a reasonable accommodation for any part of the application and hiring 
process should contact the Office of Human Resources and request a Human Resources 
Specialist at 240-777-5000 Voice or 240-717-5126 TTY for assistance and guidance. You may also 
request a reasonable accommodation for the selection process via email to 
SpeciaI.Accommodations@montgomerycountymd.gov. Individual determinations on requests 
for reasonable accommodation will be made in accordance with all applicable laws. 

Thank You. 

Joseph Adler, Director 
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Item 2. 
How To Apply. Excerpt of WEBPAGE 
Source: 
http://www.montgomerycountymd.gov/content/ohr/career/leveI4.asp?groupid=N&1 
inkid=How+to+Apply 

How to Apply 

To apply for jobs with Montgomery County, an applicant must use our online application 

system. We no longer accept hard copy paper resumes or resumes submitted via email or 

fax. All applications must be completed online and submitted by the requisition closing 

date. Appended below are instructions on how to apply online. Public access computers 

are available in the Office of Human Resources and at all County Libraries. If you need 

assistance with the online application process, please call the Office of Human Resources 

at 240-777-5000 Voice or 240-777-5126 TTY. 


• Montgomery County Govemment is an equal opportunity employer, committed to workforce 
diversity. Accordingly, as it relates to employment opportunities, the County will provide 
reasonable accommodations to applicants with disabilities, in accordance with the law. Applicants 
requiring a reasonable accommodation for any part of the application and hiring process should 
contact the Office of Human Resources and request a Human Resources Specialist at 240-777­
5000 Voice or 240-777-5126 TTY for assistance and guidance. You may also request a 
reasonable accommodation for the selection process via email to 
SpeciaI.Accommodations@montgomervcountymd.gov. Individual determinations on requests for 
reasonable accommodation will be made in accordance with all applicable laws. 

Item 3. 
Reasonable Accommodations 
Source: 
http://www.montgomerycountymd.gov/content/ohr/careerlleveI4.asp?groupid=N&1 
inkid=Reasonable+Accommodations 

Reasonable 
Accommodations 

The County will provide, upon request, reasonable accommodations to qualified 
applicants and employees with disabilities, unless doing so would cause an undue 
hardship to the agency. A reasonable accommodation is any change in the hiring 
process or work environment or in the way work is performed that results in equal 
employment opportunity for an individual with a qualifying disability . 

• Applying for a job: 

Applicants requiring a reasonable accommodation for any part of the application 
and hiring process should contact the Office of Human Resources and request a 
Human Resources Specialist at 240-777-5000 Voice or 240-777-5126 TTY for 
assistance and guidance. You may also request a reasonable accommodation for 
the selection process via email to 
Special.Accommodations@montgomervcountymd.gov. Individual determinations 
on requests for reasonable accommodation will be made in accordance with all 
applicable laws. 
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Applicants who need assistance with the online application process are welcome to 
come to the Office of Human Resources where staff will be happy to assist you. 
The Office of Human Resources is located at 101 Monroe Street, 7th floor, 
Rockville, Maryland. 

• Interviewing for a job: 

Applicants who need a reasonable accommodation for the interview process should 
request the accommodation from the hiring manager at the time the interview is 
scheduled. However, applicants with disabilities are not required to disclose their 
disability prior to or during an interview. An interviewer may ask questions about 
job qualifications and about how the applicant can perform the essential functions of 
the job. An interviewer is prohibited from asking questions about an applicant's 
disability that are not relevant to the applicant's ability to perform the essential job 
functions of the vacancy at issue . 

• If you are hired: 

Qualified individuals with disabilities may be provided reasonable accommodations, 
upon request, during the period of employment. Individuals who need reasonable 
accommodation are responsible for making their needs known to their supervisors 
or Occupational Medical Services. Reasonable accommodations can apply to the 
duties of the job, and/or where and how job tasks are performed. Examples of 
reasonable accommodations include providing interpreters or readers; modifying 
job duties; restructuring work sites; providing flexible work schedules; and providing 
accessible technology or other WOrkplace adaptive equipment. 

Item 4.. 
Internship Frequently Asked Questions 
Source: 
http://www.montgomervcountvmd.gov/content/ohr/career/leveI4.asp?groupid=I&li 
nkid=lnternship+Frequently+Asked+Questions+%28FAQs%29 

EXCERPT OF WEB PAGE 

Does the County's Internship Program accept individuals with disabilities? 

Yes. The County is an equal opportunity employer. Placement is based on qualifications and 
performance, regardless of your race, color, national origin, gender, religion, age, disability, political 
beliefs, sexual orientation, and marital or family status. If you need accommodation for the application 

. process or the internship assignment, please contact us at 240-777-5000, 240-777-5126(TTY), or email 
, us at SpeciaLAccommodations@montgomerycountymd.gov. 
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Attachment 2: 

The Americans with Disabilities Amendment Act, 2008 Reasonable 
Accommodations and Worker's Assistance Countywide Procedures Manual 

The Americans with Disabilities Amendment Act, 2008 Reasonable 
Accommodations and Worker's Assistance Countywide Procedures Manual 

Introduction: 

The American's with Disabilities Act 1990 and Amendments Act 2008 are federal anti-discrimination statutes 
designed to remove barriers which prevent qualified individuals with disabilities from enjoying the same 
employment opportunities that are available to persons without disabilities. 

Like the Civil Rights Act of 1964 that prohibits discrimination on the bases of race, color, religion, national origin 
and sex, the ADA seeks to ensure access to equal employment opportunities based on merit. It does not guarantee 
equal results, establish quotas, or require preferences favoring individuals with disabilities over those without 
disabilities. 

However, while the Civil Rights Act of 1964 prohibits any consideration of personal characteristics such as race or 
national origin, the ADA necessarily takes a different approach. When an individual's disability creates a barrier to 
employment opportunities, the ADA requires employers to consider whether reasonable accommodation could 
remove the barrier. 

The ADA thus establishes a process in which the employer must assess a disabled individual's ability to perform the 
essential functions of the specific job held or desired. While the ADA focuses on eradicating barriers, the ADA 
does not relieve a disabled employee of applicant from the obligation to perform the essential functions of the job. 
To the contrary, the ADA is intended to enable disabled persons to CQmpete in the workplace based on the same 
performance standards and requirements that employers expect of persons who are not disabled. 

However, where an individual's functional limitation impedes such job performance, an employer must take steps to 
reasonably accommodate, and thus help overcome the particular impediment, unless to do so would impose an 
undue hardship. Such accommodations may be adjustments to the way a job customarily is performed or to the 
work environment itself. 

This process of identitying whether, and to what extent, a reasonable accommodation is required should be flexible, 
and should involve both the employer and the individual with a disability. Of course, the determination of whether 
an individual is qualified for a particular position must necessarily be made on a case-by-case basis. No specific 
form of accommodation is guaranteed for all individuals with a particular disability. Rather, an accommodation 
must be tailored to match the needs of the disabled individual with the requirements of the job's essential functions. 

This case-by-case approach is essential if qualified individuals of varying abilities are to receive equal opportunities 
to compete for an infinitely diverse range ofjobs. 

Purpose: 

The purpose of this manual is to provide information to Montgomery County Government applicants and employees 
in the way of Reasonable Accommodations under Title I (Employment) of the ADA. In addition, this manual's 
purpose is to assist in helping one to distinguish the differences between an applicant and employee covered to 
receive a reasonable accommodation under Federal Law. 
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Lastly, the purpose of this manual is to provide funding information concerning the procurement of reasonable 
accommodations in the workplace. 

Disability under the ADA: 

An individual with a disability under the ADA is a person who has: 

• 	 a physical or mental impairment that substantially limits one or more major life activities; 
• 	 a record of such an impairment; or 
• 	 is regarded as having such an impairment. 

Reasonable Accommodation Defined: 

Reasonable accommodation is a modification or adjustment to a job, the work environment, or the way things are 
usually done that enables a qualified individual with a disability to enjoy an equal employment opportunity. An 
equal employment opportunity means an opportunity to attain the same level of performance or to enjoy equal 
benefits and privileges of employment as are available to an average similarly situated employee without a 
disability. The ADA requires reasonable accommodation in three aspects of employment. 

• 	 to ensure equal opportunity in the application process; 
• 	 to enable a qualified individual with a disability to perform the essential functions of a job; and 
• 	 to enable an employee with a disability to enjoy equal benefits and privileges of employment. 

Examples ofReasonable Accommodation: 

• 	 restructuring a job by reallocating or redistributing marginal job functions; 
• altering when or how essential job function is performed; 

• obtaining or modifying equipment or devices; 

• 	 modifying examinations, training materials or policies; 
• 	 providing qualified readers and interpreters; 
• 	 reassignment to a vacant position; 
• 	 allowing an employee to provide equipment or devices that an employer is not required to provide. 

NOTE: The examples in this manual cannot cover the range of potential accommodations, because every reasonable 
accommodation must be determined on an individual basis. 

Applicant Request for Reasonable Accommodation: 

An applicant can make a request for reasonable accommodations at two (2) junctures; 

1) At such a time when contacted by the Human Resources Recruiter to be informed of 
the opportunity to participate in an interview, considered the pre-employmentjob offer 
phase; and 

2) At the post-conditionaljob offer phase after the position has been offered, during the 
medical examination phase. 

Examples ofpre-employmentjob offer phase 

• 	 An applicant is called for an interview and needs assistance in effectively performing the 
interview by, perhaps, having a sign language interpreter; 

• 	 Or, requesting any written materials to be provided in Braille; 
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• 	 Or, requesting that the interview be in an accessible location. 

Examples o/post-conditional offer phase 

• 	 An applicant indicates during this phase, a request for reasonable accommodation to effectively 
perform the job. 

How an Applicant Makes the Request: 

I) If an applicant desires to make a request for the interview, he or she does this by 
indicating such to the HR Recruiter. The recruiter will contact the County Disability 
Program Manager for assistance. 

2) If an applicant desires to make a request at the post-conditional offer phase, such 
request can be indicated on a Medical History Form or at the completion ofthe 
physical examination. 

At either juncture, a determination will be made as to if the request can be granted, and or denied. 

Employee Request for Reasonable Accommodation: 

An employee may make a request for reasonable accommodation at any point during the course of employment with 
the County. 

How an Employee Makes the Request: 

An employee can make a request for reasonable accommodation through a number of ways: 

1) Verbally indicating the request to their supervisor, 

2) Contacting the County Disability Program Manager, or 

3) Applying for the request through the ADA Reasonable Accommodation Request Form 
via the Office of Human Resources' webpage. 

What happens once the request is made? 

Once the request is made, the individual with the disability is contacted by the Disability Program Manager to 
engage in the "interactive process". The interactive process is the moment in which the employer and individual 
discuss the request and identifies what types of reasonable accommodations may be effective in removing workplace 
barriers of a particular job. 

How are reasonable accommodations identified? 

A review of the individual's particular job classification specification is performed to capture the essential functions. 
The essential functions are then paired with the limitations of the individual's disability. After which, the specific 
request is considered for "reasonableness" between the employer and employee. If the request is "reasonable" and 
effectively removes the workplace barriers, the employee or applicants preferred request is selected. 

If, however, the request is not reasonable and non-effective, the Disability Program Manager determines the type of 
reasonable accommodation to be applied as the accommodation. 

What if the accommodation offered is not what I requested? 
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An accommodation can sometimes not be exactly what an applicant or employee has requested; the law does not 
require the employee to receive the specific request but rather what is effective and reasonable. 

What difference does it make ifmy disability is obvious or not? 

It makes a big difference. An individual with an obvious disability may not be required to show medical 
documentation of their condition; while, an individual with a chronic-non-obvious medical condition will need to 
make their disability known to their employer, through medical documentation if requesting a reasonable 
accommodation. 

Examples ofobvious disabilities: 

• Blindness 
• Deafness 
• Wheelchair Bound 

Examples ofchronic non-obvious disabilities: 

• Diabetes 
• Sickle Cell Disease 
• Cancer 
• Bi-polar disorder 

NOTE: Listed above is only a small representation of the many chronic medical conditions that could potentially 
rise to the level ofan ADA defined disability. 

How are reasonable accommodations implemented? 

Once the appropriate reasonable accommodation has been identified and selected, a recommendation in the form of 
a memorandum from the County Disability Program Manager is sent to the hiring department for implementation. 

Who pays for my reasonable accommodations? 

As you may know, some reasonable accommodations are tactile and others are abstract in nature. Tactile-type 
reasonable accommodations typically have a direct cost associated with them. Meaning. an augmentative or 
adaptive devise like voice-activated software, may have to be purchased before implementation. While, an abstract­
type reasonable accommodation may only have marginal functions-modification associated to them. 

Depending on the type of reasonable accommodation you have, the hiring department pays for up-to the first 
$500.00 of the cost and the County Office of Human Resources pays for the remaining portion. 

The Montgomery County Office of Human Resources has a reasonable accommodations budget of $15,000.00, 
useable for assisting County department with accommodations cost. 

Is there an instance in which I could be denied a reasonable accommodation? 

The ADA requires that if an employer has to deny a reasonable accommodation, that the reason be that providing 
such an accommodation would create Undue Hardship to the employer. 

What constitutes an Undue Hardship? 

An action that requires a significant difficulty or expense in relation to the size of the employer, the resources 

available and the nature of the operation. 
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What is the definition ofan Undue Hardship? 
An Undue Hardship defined by the ADA is an action that is: 

a) unduly costly; 

b) extensive; 

c) substantial; 

d) disruptive; or 

e) that would fundamentally alter the nature or operation of the business. 


Appeals Process for Reasonable Accommodation if denied 

Montgomery County Government allows for an appeals-process through the County Office of Human Resources to 
the OHR Director, and ultimately the County Chief Administrative Officer. 

How do I appeal? 
If you are denied a request for a reasonable accommodation, you may write a letter of appeal to the care of the 
Office of Human Resources Director. 

What should my letter ofappeal include? 
A letter of appeal should include: 

a) the type of reasonable accommodation requested and; b) the rationale for your request. 

What happens after I file an appeal? 
The OHR Director, in consultation with the Disability Program Manager, will discuss and review the elements of 
your request in order to render an equitable decision in the way of fair-balance for both you as an employee and the 
County as the employer. After review and discussion, you will be issued a memorandum from the OHR Director 
indicating a decision to the appeal. 

What ifI want to appeal the OHR Director's decision? 
If you want to appeal the ORR Director's decision, you may write a letter of appeal to the CAO (Chief 
Administrative Officer) of the County. 

What should my letter ofappeal include to the CAO? 
A letter of appeal to the CAO should include: a) the reason you disagree with the OHR Director's decision regarding 
your appeal for reasonable accommodation; b) the type of reasonable accommodation requested; and, C) the 
rationale for your request for a reasonable accommodation. 

The CAO will make a decision on the basis of your appeal and will provide the decision to you in a memorandum 
format. 

NOTE: Decisions from the CAO are final regarding the appeal ofa reasonable accommodation. 

Worker's Assistance Program 

Montgomery County Government provides the Worker's Assistance Program to employees that have medical 
conditions for which do not rise to the level of an ADAA'08 disability. The program seeks to assists employees 
with temporary medical conditions secure assistance in some a way that may aid in adjusting to the work 
environment more effectively. 

Examples of such aid-types could be: 
a) a humidifier 
b) a small fan 
c) a lumbar pillow 
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Because the Worker's Assistance Program is a service offered by the County, with no Federal mandates associated; 
an employee's hosting department maintains full discretion to approve or deny any request under worker's 
assistance. This means, unlike the reasonable accommodation process, an employee may be denied a worker's 
assistance request, without recourse to an appeals process. 

NOTE: Through the Worker's Assistance application form, monitoring is performed to identify if a temporary 
medical condition may potentially rise to the level of an ADAA'08 disability. If such an identification is captured, 
the Disability Program Manager will engage the employee in an interactive process to explore the details of the 
medical conditions long-term indicators. If long-term indicators are determined, the DPM will recommend the track 
or ADAA'08 Reasonable Accommodation. 

Contact Information for questions: 

Ricky L. Wright, M.S., Disability Program Manager 
Office of Human Resources 
Occupational Medical Services 

240~777~S04S 
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Attachment 3 
Office of Human Resources Mandatory Training Schedule for the Americans With 
Disabilities Act - Employment Law. 

The following training course schedule is listed on page 56 of the FY 2010 Planning for the 
Future: FY 10 Training Catalog. County staff can register for the course online. 
Source webpage: 
http://www.montgomervcountvmd.qov/contentlohr/ResourceLibrarv/files/Final%20Catalog.pdf 

AMERICANS WITf;I DiSABILITIES ~elr 
, . - EMPLOYMENT LAW' ~ 'i : 

" "> 1>';

,?__ ~ """" '\~ ~ ""'« ,," "",,~;;1N 

Dates: 

October 22, 2009 - class id II 29587 
November 20, 2009 • class id II 29588 
December 15, 2009 • class id II 29589 
January 26,2010 - class id II 29590 
February 23, 2010 - class id II 29591 
March 25,2010 - class id # 29592 
April 21, 2010 • class id II 29593 
May 25,2010 • class id # 29594 
June 24, 2010 - class id II 29595 

Time: 9:00 a.m. - 12:00 noon 

Length/CEU's: One day course I no CEU's 

Target Audience: All employees 

Instructor: Staff from the Office of Human 
Resources, Occupational Medical Services Team 

Description: 
This course focuses on the Title I portion of The 
Americans with Disabilities Act 2008 as 
Amended (ADM). The Title I 
"employment portion" of the ADM 
concentrates on specific provisions regarding 
Reasonable Accommodations, Medical 
Examinations, Interview Techniques and overall 
approaches to diminishing attitudinal and 
institutional barriers associated with myths 
regarding individuals with disabilities. In this 
course you will learn about Title I and how to 
be more inclusive in the hiring process while 
balancing the needs of this population against 
fair and equitable facilitation in management 
and supervision. 
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AGENDA ITEM #3 
November 24, 2009 

Briefing! Action 
MEMORANDUM 

November 23,2009 

TO: County Council 

FROM: Leslie Rubin, Legislative Analyst ~ 
Office of Legislative Oversight 

SUBJECT: ADDENDUM: Briefing/Action on the Office of Legislative Oversight's Report on the 
County Government's Hiring of Persons with Disabilities 

This memorandum summarizes the Management and Fiscal Policy (MFP) Committee's November 23,2009 
meeting and the Committee's recommendations to the Council. The MFP Committee discussed the 
establishment of (1) a special hiring authority and/or (2) a hiring preference for persons with disabilities in the 
County Government's merit system. The Committee considered the four options summarized in the table below. 

The Committee recommends (3-0) that the Council establish in County law a hiring preference for persons 
with disabilities within the merit system (Option #3). The Committee recommends (2-1) referring to the 
Charter Review Commission the question of whether to amend the Charter to allow the Council to establish a 
special hiring authority for persons with disabilities in the County Government merit system (Option #1). 

Note: Councilmember Trachtenberg supports directly placing language on the November 2010 ballot to 
allow the Council to establish a special hiring authority for persons with disabilities in the merit system. 

Committee members suggest that the Council establish a deadline for receiving input from the Charter 
Review Commission to allow the Council sufficient time to review the issue next summer before the Council 
finalizes decisions about the questions that will appear on the November 2010 ballot. 

Options for Changing the Merit System Hiring Process for Persons with Disabilities 

Requires 

Option Amendment 
 Potential Result* 

to ..• 

, Refer Charter amendment The Charter Review Commission could choose to review the issue 
1 . issue to the Charter Review and make a recommendation to the Council about whether to nla00;::: Commission amend the Charter. or it could choose not to review the question. ·c ~ .... ·cr- ­ ::c: 0 Hiring of persons with disabilities directly into merit system -..c:eu ..... ..... :::s Recommend Council positions. A hiring manager could directly hire a person with a 

County~<: 
$:l.. resolution to place Charter disability into a merit system position and bypass the typical merit 2 

U':J Charteramendment on ballot system hiring process. Candidates would need to possess the 
knowledge, skills, and abilities required for the position . 

. Hiring ofpersons with disabilities into merit system positions if 
they are among the highest rated candidates in a normal 

. Recommend Council establish a competitive hiring process. A candidate with a disability would 
County Law3 receive a hiring preference over candidates without disabilities if 

the candidate with a disability was put into the highest rating 
category after a competitive rating process. 

"b,iring preference" in.law 

c 

Hiring of persons with disabilities directly into merit system !County positions and hiring of persons with disabilities into merit system Special Hiring Authority and Hiring4 Charter and positions if they are among the highest rated candidates in a normal Preference County Law 
competitive hiring process. 

* Fmal results of any changes would be based on the detaIls ofany system or change ultimately made by the Councd. 


