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MEMORANDUM 

December 4,2009 

TO: County Council 

Go 
FROM: Glenn Orlin, Deputy Council Staff Director 

SUBJECT: Action-resolution to approve Dedicated but Unmaintained (DBU) County Roads Policy 

The T &E Committee is taking this up during its December 7 meeting. The Committee's 
recommendation will be reported either in an addendum or at the Council meeting. 

* * * 
I. BACKGROUND 

For decades there have existed scores of local roads that were dedicated to public use but have 
never been accepted for maintenance by the County, usually because these roads do not meet County 
design standards and specifications. They generally have a dirt or gravel surface, no curb and gutter or 
sufficient stormwater management, and lack sidewalks and other appurtenances. Their maintenance and 
improvement have been responsibilities of the private property owners abutting them. 

The Montgomery County Civic Federation (MCCF) highlighted this matter in their survey of 
such "orphan" roads a few years ago, and the Council appropriated funds for the Department of 
Transportation to convene a task force to review the issue and develop a recommended policy. The 
DBU Road Policy Working Group completed its work a year ago and a report was completed last fall. 
The Executive transmitted the report in September, and his cover letter is on ©A. A draft resolution 
adopting the policy is on ©B, and the report-showing changes recommended subsequent to the T &E 
Committee's initial review on October 12-is on ©1-14. The DOT Director's memo to the T&E Chair 
describing these later revisions is on © 15-16, which were made after consultation with the Working 
Group. 

II. SUMMARY OF THE PROPOSED POLICY 

The policy identifies three possible approaches for improvements along a DBU road: (1) "Self 
Build/Self Maintain" - residents would collaborate on funding improvements but the road would remain 
a private road; (2) "Self Build/County Maintain" - residents would collaborate on funding 
improvements to County standards, at which point it would be accepted for maintenance by DOT; or (3) 



"County Build/County Maintain" - residents would fund in equal shares improvements to County 
standards. Most of the proposed policy pertains to the third approach. 

In most ways the proposed policy is modeled on the County's Highway Noise Abatement Policy. 
The initially proposed policy would: 

• 	 require a super-majority of potential beneficiaries to trigger an improvement; 
• 	 require a mandatory additional assessment from affected property owners to fund the 

improvement; 
• 	 require that any needed right-of-way or easements be donated to the County free of charge; if 

any adjacent property owner refuses to donate what is needed, the potential improvement would 
cease to be a candidate project; 

• 	 rank-order projects according to a scoring system that includes several factors that are spelled out 
in detail; 

• 	 have the Council biennially select among the candidate projects in the rank-ordered list to be 
funded in the Capital Improvements Program (CIP); 

• 	 allow potential projects failing to achieve the super-majority to be reconsidered, but only after 
six years has passed; and 

• 	 allow the Council to reconsider an unfunded candidate project in subsequent biennial CIPs, with 
its score updated biennially. 

Candidate projects would be funded by the County-probably General Obligation bonds-but the cost 
of the principal and interest on these bonds would be covered 100% by a 20-year-Iong annual surcharge 
on the Affected Property Owners. 

The initially proposed policy differs in a few significant ways, however: 

• 	 The Affected Property Owners-those eligible to vote for the project and required to pay for it 
are those with property abutting the right-of-way, or wi.th property whose only access is on the 
subject road, even if the property does not abut it. Under the Noise Policy the benefited homes 
that may be required to pay might live a block or two from the wall. 

• 	 The super-majority requirement is 67%, compared to 60% under the Noise Policy. 
• 	 As noted above, all costs are to be borne ultimately by the Affected Property Owners; under the 

Noise Policy, up to $50,000 of the costlbenefited residence is covered by the general taxpayer. 
(A draft update of the Noise Policy, which is anticipated from the Executive shortly, would 
increase this to $lOO,OOO/benefited residence.) 

Peggy Dennis, who conducted MCCF's survey of DBU roads and is a long-time resident on one 
of them, was a member of the Working Group. She has contributed comments on ©17-19. In her 
remarks on the "County Build/County Maintain" option, she raised the concern that DBU improvements 
may be such a low priority that they are not proposed for funding. However, the Council has 
programmed funds for noise walls that also benefit relatively few individuals; there is no reason to 
assume that the same would not be true for residents on DBU roads, especially if they are paying for 
much or all of the cost of the improvements through a surtax. Ms. Dennis proposes that DBU 
improvements be funded through a public/private partnership. 
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III. ISSUES AND COUNCIL STAFF RECOMMENDATIONS 

1. Concurrence. As noted above, the proposed policy would require an affirmative vote of at 
least 67% of Affected Property Owners. (Owners who abstain or do not vote would be counted as 'no' 
votes.) However, Council staff does not see a rationale for not applying the 60% threshold used in the 
Noise Policy. Council stajJrecommends changing the consensus threshold to 60%. DOT now concurs 
with the 60% threshold, but it also recommends that there be two votes: (1) to initiate a study; and (2) to 
proceed with final design and construction of the improvements and acceptance of financial 
responsibility. If a project were not approved in one biennial CIP cycle, another vote must be taken 
prior to the next cycle to assure there is still concurrence with the project and financial responsibility. 
Council staffconcurs with this further revision. 

Changing to 60% would also necessitate adjusting the ranges for the Community Support (CS) 
scoring factor (see ©1O). Council staff recommends changing the factor as follows, retaining a 
maximum score of30: 

% Property Owners in Support CS 

<60% o 

60%10 <67% 5 

67% to <74% 10 

74% to <81% 15 

81% to <88% 20 

88% to <95% 25 

95% to 100% 30 


DOT concurs. 

2. Requirement to dedicate right-of-way. As noted, the Noise Policy requires that all necessary 
land rights for noise walls be donated. Therefore, one property owner could prevent a noise wall by 
refusing to donate land for it. But the County has little choice: it cannot exercise its quick-take authority 
for a noise wall (unless it is part of a general road improvement project), so without the donation a wall 
might be delayed for several years due to a protracted negotiation or court challenge. 

Quick-take can readily be exercised to improve DBU roads, however. Given this fact, why 
should the DBU Policy allow one or more abutting property owners to thwart the will of the super
majority by refusing to donate land? The better course is for the County to acquire right-of-way beyond 
that which is already dedicated-through quick-take if necessary-and include that cost with the overall 
cost of the project. Council staff recommends eliminating the requirement that additional land or 
easements be dedicated free ofcharge, and that land costs be included in the overall cost ofthe project. 
DOT now concurs. 

3. Public subsidy. The proposed policy states that all of a project's cost must be borne by the 
Affected Property Owners. One rationale is that the only beneficiaries are the property owners 
themselves. Another is that since they (or the original owners) acquired their lots at a discounted price 
because the developer did not have to spend a higher cost for a road built to County standards, why 
should the general taxpayer fund the improvement now? 
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There may be some justification for at least a minimal subsidy, however. Residents are not the 
only people using DBU roads; they are also used by visitors and repairmen, and for commercial 
deliveries and emergency response, among other reasons. To the extent that an improvement leads to 
higher residential property values, this would provide a benefit both for the homeowner and the County 
(through higher property tax revenue). This is offset, somewhat, by the marginal increase in operating 
cost due to DOT having to add former DBU roads to its maintenance inventory. Nevertheless, some 
per-household subsidy may be justified. 

Council staff believes that there be a minimal per-household cost that is covered by general 
revenue: well less than the $50,000 currently provided for noise walls (for which the government 
assumes partially responsibility for higher traffic volumes and noise levels which can disrupt the use of 
one's property), but more than $0. 

DOT recommends that general revenue cover the cost of planning, design, and construction 
supervision for a DBU improvement, with a limit that the total contributions from general revenue not 
exceed 10% of the overall cost of the improvement. Council staffconcurs. 

4. Public/private partnership. As reported by the DOT Director, the Working Group had a 
considerable discussion of this approach and recognized it had significant legal and procurement 
challenges, so it is not recommended to be included as an option in the DBU Policy at this time. 

f:\orlin\fy 1 O\fy 1 Ol&e\orphan roads\09I 208cc.doc 
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OFFICE OF THE COUNTY EXECUTIVE 
ROCKVILLE, MARYLAND 20850 

Isiah Leggett 
County Executive 

MEMORANDUM 

TO: Phil Andrews, President a 
V'l 

~Y1DntgoJ:J.ery County Council ) ~ 

~Isi.h Leggett, County Executive -P(FROM: 

SUBJECT: Dedicated but Unmaintained County Roads Policy 

The purpose of this memorandum is to transmit for your review, the draft Dedicated 
but Unmaintained (DBU) County Roads Policy developed by the DBU County Road Policy Working 
Group. 

Montg0mery-County has, 'fur years, recognized the_di-iemma in dealing with County 
'Roads that have been dedkate.d to the public but not constructed according to County standards. 
Therefme, t.l::.ese roads have not been ac.eepted into the County system fOT maintenance. However, 
the County has lacked a consistent policy in responding to resident's requests for improvements or 
routine maintenance toJ:hese DBU County Roads. 

In recognition of this dilemma, funds were appropriated in the Facility Planning 
Roads Capital Improvement Program to develop a policy which would provide for a consistent 
response. The attached draft policy provides guidelines tor County officials responding to requests 
for maintenance.,ofDBU Roads in a consistent manner. It also provides an explanation for residents 
of DBU Roads and options for resolving the DBU Road dilemma along with cIarificationofthe 
limitations of County involvement in addressing their concerns. 

The composition of the DBU County Roaed-P01:icy Working Group is listed on-the 
final-pa:ge.Bfthe policy, and includes representatives from variollS __citiz.en~sgmups that had shown an 
interest in the topic along with representatives from the mare-suburban and rural areas and County 
DepartmentsarulAgerrcies that al-so have an interest in the development of this policy. 

I recommend that the Councif adopt theattacned policy to formalize a consistent 
approach tcr deahngwith t~ese DBU Roads. 

Thank you for your consideration of this matter. 

AH/je 

Attachment 



Resolution No. ________ 
Introduced: October 6, 2009 
Adopted: _________ 

COUNTY COUNCIL 
FOR MONTGOMERY COUNTY, MARYLAND 

By: County Council at Request of County Executive 

SUBJECT: Approval of Policy on Dedicated but Unmaintained County Roads 

Background 

1. 	 Montgomery County has scores of local roads that are dedicated to public use but have 
never been legally accepted for maintenance by the County, usually because these roads 
do not meet County design standards and specifications. As a result, their maintenance 
and improvement have been responsibilities of the private property owners. 

2. 	 The Council appropriated funds in the FY 2008 Capital Budget for the Executive Branch 
to develop a draft policy addressing means to maintain and improve these roads. During 
FY 2008 a working group ofcommunity stakeholders and staffs from the Executive 
Branch and Planning Board developed such a recommended policy. 

3. 	 On September 11,2009 the Executive transmitted a draft policy to the Council. 

4. 	 On October 12,2009 the Transportation, Infrastructure, Energy and Environment (T&E) 
Committee reviewed the draft policy and suggested certain changes for further 
consideration. 

5. 	 On December 3, 2009 the Department ofTransportation transmitted a revised draft policy 
that was reviewed by the T&E Committee on December 7, 2009. 

Action 

The County Council for Montgomery County, Maryland approves the following resolution: 

The attached Policy on Dedicated but Unmaintained County Roads is approved. 

This is a correct copy ofCouncil action. 

Linda M. Lauer, Clerk of the Council 



Dedicated but Unmaintained (DBU) County Roads Policy 

Montgomery County, Maryland 

Introduction 
,'f~ 

This policy was developed to provide for consistent respo~o situations involving 
rights-of-way that are dedicated to public use but that ha".s;;f?e~~k:en legally accepted 
for maintenance by the County for different reasons. Th:jj polk,; xovides guidance for 
County officials in responding to requests from rest$-n~Ior impnt nts to, or 
maintenance of Dedicated But Unmaintained (DBJ'J) Roaos in a consi. anner. The 
policy also provides an explanation to resident§:~DBU Roads, of the op . ies for 
resolvi~g the DBU Road dilemma and the lirri'it:ti~ c3~y involveme"lh 
addressmg the problem,' '" . 

t."!!!.. 
A DBU Road is defined as a roadtfi?t· 

• is dedicated for public use, 	 .I'subdivision, 
• was intended to provide pubfl 	 ately owned properties, 
• 	 was not constructed to County 


the Coun 


'\h'j' 
. t;':~ccessed by DBU Roads are residential, 
mercial properties. This policy does not 

te driveways. 

on to lic use, the County has the right to use, and in 
way on which the DBU Roads lie. However, because the 
County standards, the County has not accepted 

or the DBU Roads. The maintenance responsibility remains 
til the roads are modified to comply with current County 

standards. Typical e County does not repair the road surface or pavement, repair any 
drainage facilities (side ditches or culverts) or provide snow clearing or ice treatment 
services. 

In addition, the County has declined to construct street improvements in accordance 
with County standards unless the homeowners agreed to reimburse the County 
expenditures (as in a Special Assessment). The County's rationale is that the adjoining 
property owners may have benefited by paying a lower purchase price (and lower taxes) 
for their home than they would have if the road were constructed to county standards. In 
addition, it would be unfair to the general public to improve these roads using tax dollars 



when improving these roads would mostly benefit the adjacent property owners and 
would not provide general mobility or relieve congestion for the general public. 

There are situations where the residents improved the roads by paving a formerly dirt 
or gravel (crushed stone) lane, without any engineering and without a permit. In many of 
these cases, the pavement is developing potholes or otherwise failing. There are also 
situations where makeshift stream crossings (bridges or culvert structures) carry the DBU 
Roads across streams. In those cases the environmental impacts associated with such 
structures were likely never analyzed nor permitted and the maintenance of these 
structures, when needed, would be a significant financial burden {(It the property owners 
or the County.,iT"""·,,, 

·7~~£h 
According to a report prepared by the Montgomery'~ tyC:hdc Federation 

(MCCF), the residents ofDBU Roads have varying ol1i s of~'?~' . any, measures 
should be taken to address this issue. AccordingM'" the pub dicated 
unimproved roads can be broken down into th egories: 

• 	 Roads on which residents are contept::wt." the cu~nt conditions ere no 
discontent is expressed. This includes r~~h~e.th.~ MCCF wa§.iunable to 
contact the residents and those on which the:" ts did not respond to a 
questionnaire and MCCF ed that the re were satisfied with the 
current situation. 

• 	 Roads on which residents see r not future 

improvements are desired. 


• 	 Roads on whi ~ority of r 

nciallyan 


'contacted by attorneys representing 
of the existing conditions, but also 

Isting conditions . .,~ 
~t is~~.r:ant to note~;:t~e .' ,report on DBU Roads does not provide a complete 
mventorypfall the DBURoads mMontgomery County. 

~F""::~~, 1;{::~. 

"f'l:{}~;\?;" ~ 

Relevant Port~ifcoJ~ Code 


" 
The constructiol}.of roads within Montgomery County is governed by Chapters 49 

and 50 ofthe Montgomery County Code. In instances where a road is constructed by a 
developer or entity other than the County, Section 50-24 of the County Code requires that 
''the roads, streets, alleys, sidewalks and pedestrian ways, with appurtenant drainage, 
street trees, and other integral facilities, in each new subdivision must be constructed by 

. the subdivider or developer as specified in the road construction code or required by a 
municipality, whichever applies." While this policy considers this language to be 
applicable to DBU Roads, it should be noted that the DBU Roads are not part of "new 
subdivisions." 

http:constructiol}.of
http:r~~h~e.th


abandonment 0 

Section 49-38 of the County Code requires that "any accepted road must conform to 
the standards and specifications of this Chapter and all other applicable laws in force at 
the time ofacceptance." Section 49-39 of the County Code further requires that "until the 
County accepts a road constructed under this Article for maintenance, the permittees, 
their agents, contractors, and sub-contractors and the bond given under this Article 
remain liable for the faithful performance all requirements." For the purposes ofthis 
policy, the Affected Property Owners, as defined below, are considered successors to the 
developer or land owner that created the lots. 

Therefore, under current law, the County cannot accept main!~n,!ffice responsibility 
for a DBU Road until it is brought into conformance with cun:¢PSi'ilruiards and 
specifications. Th: resp.onsibility for causin~ ~ .DBU R~~,t~'lr:form to current . 
standards and specificatIOns and the responsibilIty for m::tW'fen~~~of a DBU Road until 
it ~s ~rought into conformance with cu:rent standard:b~~(f\pecifica~9~s lies with the 
ongmal property owner, developer or Its successot:s;"'~···'\.. • . ~}'h. 

tYy~ '-.;~/'>.~... 
-.!,:::"", ~f~ ~.,t·~:~···--y-'"IApproach t0 mprovements ,~~ti;{" );;;"y" 

For purposes of this policy, an Affected Prope" er is defined as follows: 
",
}/~::;,*:'l 

Affected Property Owner (APOl abutting or having their 
only access provided by a DBa: Affected Property 
Owner." Given that the Affectea, ope ,ers fronting a DBU Road are the 
success~r~ ~o the~~&~al propertY 'I!.:~eroper OJiSr~or ofthe lots, they retain the 
responsibilItyJOl'~g a DBU Raaa to compiY with current standards and 

'fi .., 1\\\ii.,;" ,
speci Icat!· '~ " 

" V 
T~ee appr?.aches eXlstt~:''i-(l~~~provements necessary to bring a DBU 

Road mto c . T . c uae:"'T';;::~~V 

1 e fBuildiS ',. tain:"~~tcenario ultimately results in the DBU Road 
becbm1'nwrivate road. refore;,prior to exercising this option, Affected Property 
Owners nel!l~to. petition forJhe ab~ndonment ofthe right-of-way in favor of a private 
road reservirrg~ ess to aIt}'\ffected Property Owners. Upon receiving a petition for 

.ghtjf-way, the County will consider the request consistent with the 
s'and regulations. ,~t; 

After the road is abandoned, the Affected Property Owners of a DBU Road would 
join to hire an engineer to design improvements to their road including storm water 
management requirements, obtain the requisite permits to construct the road and hire a 
contractor to build the improvements. The County recommends that all Affected Property 
Owners who undertake improvements under the SelfBuildiSelfMaintain scenario enter 
into a written contract that clearly identifies the initial and long term responsibilities and 
financial obligations of each Affected Property Owner, including maintenance of the 
road, pavement repairs, snow and ice removal, drainage and storm water management 
facilities. 



The construction of a private road would not require a right-of-way permit but will 
require all other permits including storm water and sediment & erosion control permits. 
The Department ofPermitting Services will encourage that the road comply with 
geometric and structural criteria for fire and rescue apparatus accessibility. Drainage, 
sediment control and storm water management design are to be consistent with applicable 
regulations. All storm water management requirements shall be met as provided in 
Chapter 19, article II, title "storm water management," Sections 19-20 through 19-35. 

(2) Self Build/County Maintain: 1n this case, the Affected ProP.~rty Owners of a DBU 
Road would join to design, obtain all required permits and co "'''Cfthe road. Once the 
road construction is complete, certified by DPS to have beej:! . accordance with 
County standards and legally accepted by the County by E1'ecutm~,Order, the County 
would then assume maintenance of the road, including th~,stormw~te£ management and 
drainage facilities. In this scenario, the road must c#p~~ith all app!i~ble standards 
and specifications and the acceptance must followlhe process out1inecfm;~hapter 49 of 
the County Code. , ' ,.'f ", \, '~"'~ 

ounty would design and 
apitallrnprovement Program 

e mamtenan th;.road, including the 
e Affec e.;yPfoperty Owners, through 

w.Ould then repay the Total 

" ion t~.!he,g~llI1ty,.~.it:h., ..... 
n oft~ ro'eet bv assuminu the cost of 

rfuhOlWh the CQ.Y,ntv's funding P?rticipation 
CoSt Vnder this scenario, the ,Total Project 
, 'fannin!!. design and construct{(;n'Qfth~-" 

, and easements. Rights-oF-way and 
llae Count consistent with current procedures, laws and 

finitrer.;'a 9tandard right-of-wav width has typicallv alreadv 
ated. so it is 'at additional ri!Zht-of-wa ' needs will be minimal. 

.*\;:~, .~~71 f 

Applications om Affected Property Owners 
~~ 

The Affected "erty
»" 

Owners fund both the "SelfBuild/Self Maintain" and "Self 
Build/County Maintani", scenarios (1) and (2), without financial assistance from the 

" County. The design and construction is subject to the established permitting procedures 
for all construction in the County. Therefore, there is no need to implement an 
application and prioritization process in those instances. However, the "County 
Build/County Maintain" scenario involves the initial use ofCounty funds that must 
compete with other countywide transportation needs. Therefore, it is prudent to establish 
a process by which the residents ofDBU Roads might seek county participation in the 
design and construction of road improvements that are acceptable to the County. 



In order to be considered for scenario (3), County Build/County Maintain, a petition 
signed by at least 6Wo__C?f..th~tg~~~/:\[~~~_~e~l.~<?'p~~g~.~!!>jJ~g~~~~-,?J~l>>-~Hh~__~u_bj~ct_. ___ . 
DBU Road must be submitted to the Director of the Department of Transportation 
(DOT). The petition must acknowledge that there will be a financial obligation to repay 
the County as noted under scenario (3~:trld.s.h~1lIcl.n~te_.an,Y_I?~c.'lla~'p!0l:>I~I11~.'?! 
that need to be addressed in the design and construction ofthe road. 

DOT will then evaluate the application and the subject roadway and proceed with the 
preliminary engineering evaluation of the road as described in the next section. I 

Evaluation and Prioritization of Applications for Scenari~.@j';',>
,;"'\ 

Upon receiving a petition requesting County funded .I,l,r~1irri'u;:~y engineering 
evaluation in accordance with this policy, DOT staffwiUprepareanassessment and 

'\;or '. ,,~,~, 

evaluation of the subject DBU Road, including: .. ;..-c.<;"., '>~!'" 
...;;/' ',.~~\\~ 

a) Background and History: how did th~..su~le5:t DBU\3-oad come i~t£~emg? 
b) Any ~ssues ofpublic safety as noted in the~~ti!~o~t:·':, . lcy' .. 
c) PhYSical parameters: topography (based on fiel~~ey), dramage charactenstlcs, 

environmental features, right-0k,way, utilities, etc.~'" 
d) Easements or rights-of-way"'" 'fany;' 
e) Traffic volumes and pedestri. ',";'0. 

t) Numb.er ,of Affected Propert~ ~~rs a~]i}~~e.~~~~t e subject DBU Road; 
g) DescnptlOn of~5.PJvposed I~prm.t!m?fs. aria:; 'i:/" 
h) Order of Magt1lJ:Ude'C:;f)st Estimate for the Impmvements. 

v '~'< .,;. 

This information I be c-~piled in a re~~~,a copy ofwhich shall be provided to 
each Affected ~:-?perty ~:~k~mal;~~~make ~l>all~~(first__B.~!!()t).()f.all.Affe.cte.d 
Property ~ers etermUlC::'.P0w man.y~~ould support the constructIon of the proposed 
improve,ments a "''''commitment to pay for the cost ofcompleting the 

ifY
impro ts. This 6.Buldi be within a year of the submission ofth~biennial 
ClP'b ~":" In order top~jcipat~irithe next stage of the process, at least 6Q.P'~!C~I)~.~L Deleted: 7 

the Affecte4~~operty Own~s must agree to participate in the program. The results of the 
ballot wouldbe'u.1led in ranking community support as outlined below. 

-:~f:~~" $V 

DOT will the~i~quJfunding for the design and construction of the necessary 
improvements in the~rie'xt biennial CIP budget. The funding request would follow 
established County budgeting processes, and as such is subject to the recommendation of 
the County Executive and approval and appropriation by the County Council. 

financial capacity in a given biennial CIP budget cvcle. For those projects that are not 
funded for design and construction. there may be a significant time lapse betw~en the 

I The requirements for public hearings for authorization ofconstruction and for authorization for 
assessments for construction of roads under §§ 49-53 and 49-54 of the Montgomery County Code are 
applicable under this process. 

mailto:Scenari~.@j


First Ballot and fhe actual funding orthe road construction. In that circumstance, and 
recognizing that there may be tUlTlover in the community and/or changes in tlnancial 
situation of the ,<\POs. DOT will make a Second Ballot,priorto the next budgeT, 
submission to affirm the APOs intent to proceed with the project. This second ballot 
should be within a vear of the submission of the biennial CIP Qudr;::et. AQ:ain, at least 60 
~rcel.!lof the Affected Pr9j)~r:l:j!_9-":~!lers J11ust agree to participate in th.lU1IQ£nm ((!,r the 
project to proceed. 

will rank all applications for which a fonnal 
commitment to pay for the construction cost have been receiv~d.>The,ranking will be 

':::T 

done for these applications at a given time to coincide withqq>~udgetary submissions of 
each biennial period, and in accordance with the following~trocedure.

~', ·4~·:;·'1., 

Factors considered will include: 

a) Commun;ty Support (CS) 1~J;;.~ '., 
This factor has a maximum score 013051t wilf bea'etennined in accordance with 
Table 1. PrioriW~~1J.lse given to DSURoads wh~re a consensus of Affected 
Property O)Yli]!S desire~J:pe necessar~'lmprovements. This will increase the 
likelihood·fliat ~proverii:ents will occU:(:Ur-st on DBU Roads with broad support 
of Affected Pr01~.O~ers'7Jherefox~:applications with a greater percentage 

CfJj" ,,;~y ~<I: •• ~~ ~""'''''t"t~'t,--

ofsuaQ!.1 -..vill receiV¢:.a higfierscQt~·T 

.!j,:;:;~"'- .'h.... ;~~~u?~:~;~~~~ ·>t:ii~~;~.);, • 


b);E>~blic Safety Issues (PSD' ," 
" "';:', d'} 

rti~ factor has a ~~imum';core of25. It will be detennined in accordance with 
Table'i'~p'riority will be given to improving DBU Roads that demonstrate a 
public saf~ need.,/ 

; :<>"" t~,·,r 

c) 

This factor has a maximum score of20. It will be detennined in accordance with 
Table 3. To ensure that limited funding is deployed to benefit the greatest number 
of taxpayers, applications with larger numbers of Affected Property Owners will 
receive a higher score. 



~'9";;" 
,/,

;'-;" 

-'~r 

d) Cost per Affected Property Owner eCIAPO) 

This factor has a maximum score of 15. It will be determined in accordance with 
Table 4. Priority will be given to projects that have lower costs for each Affected 
Property Owner. Therefore, applications with lower costs per Affected Property 
Owner will receive a higher score. 

e) Complexitv o fImplem entation (CI) 

This factor has a maximum score of 10. It will be determined in accordance with 
Table 5. Priority will be given to projects that will be ~e}ls:'c{)'mplex to implement, 
considering such factors as: '0: 

:/'-' '''".
• Environmental sensitivity of the area ,;; '~, 

• Topography , \ . c}" 

• Public control of full right-of-way~l:tall easements.'e]'\, 
• Existence and location ofutilitie~Y~:'>h 

Therefore, projects with fewer compl~1i'~,will r~ive a higher ~2~~~7/ 

"~~~,t~~ r 
DOT will then total the score'foI,each applicatioR.;~'!I'he maximum score for any 

application is 100 points. The total sc o,,:'~ for each DBqJ}g~4 application shall be 
computed as follows: 

TS CS + PSI + NJ\.I?,O + CIAPO l,g'
-;-n A:;~<~-:'

, / "i,··fr, :\ 
All applications $ill be ~ep in the ordeI..ffmost points to least points. 

Applications receMng@entical ~cores will be l!.e,ceive the same ranking (i.e. tied for 

PriOri~).~,;?,;;: ~:1:~:'~I;'~" .~;~"f:~,:~1ll[~i~~~7/" 
Fundmg of Improve...~~ts under:. ScenarIo (3) 

~~~:~~~», ~4~~~_:;~_\ ",,:.\_~£~~~ 
Private funding for the constru!3tion of improvements by Affected Property Owners as 

in either the~Se]f Build/Self:Maint~in scenario or the Self Build/County Maintain scenario 
is beyond th6

3
{op,e ofthis.tc'blicy, 

Under the Coun " uild/County Maintain, scenario (3), the County will initially fund 
improvements if expe&ditures are authorized through the biennial capital budget process. 
Affected Property Owners must repay the County for the Total Pro;ect Costs, as 
preciousl y defined..,less,the County' s f~n(Ii ng ,J.?,artic.lpation.,C::()s~,p<lI"ticipat,iol1!>.y.~h~ .... " ,_ " 
property owner(s) will be assessed on the property tax of each of the subject properties. 
The tax assessment will be for a 20-year period and at the same interest rate as the bond 
rate used for the financing of the subject road improvement project by the County. The 
option of payment in less than 20 years or one upfront lump sum payment will also be 
made available to each property owner who has to participate in the cost of the road 
improvement. The cost participation by the subject property owner(s) shall commence at 
the completion of the construction of the subject road improvement. The County will 



notify the affected property owners within 30 days of such completion, or shortly after 
that. 

This policy recognizes that there could be many alternative ways to allocate costs to 
each Affected Property Owner. Different options were considered and the following 
process was chosen. All Affected Property Owners must pay an equal share of the total 
cost of the improvements, regardless ofroad frontage, property size or value. Each 
Affected Property Owners share shall be calculated on the basis of the 
of the DBU Road and any 
allocated equally between the Affected Property Owners. 

/~"-~>",,~ 

Not all improvements obtaining community approval Il}af~'i implemented in a given 
year due to fiscal constraints. The County Council will ,I!~6ritiz€}\:'hich projects will be 
implemented in a given year, given the budgetary all~ati",ns to the.~U Roads program. 
Funding priority recommendat~ons will be determ~Wff~r'anking the~~idate p:ojects 
based upon the total scores denved from the sum~()f the scores for the fficto~s outlIned 
above, but the County Council will make the J:'iri~determlnation regardinlrWnd"mg 
priorities. Their decisions can not be appealed. '""Yc7:;" ,{t!!;" },*' 

'~~)r ' 
In :he. ev~nt that fund~ng for .the ~p~ovements is not~R.roved by the County. 

Council, It WIll be reconsIdered In the!'! get cycle twa ars later. ResubmItted 
projects will compete with all then-c ~, on an asis, The score 
computation and the cost participation fOl'",eac 'ty must be updated every two 

years. 'F':,'''' '\1\,,"'/ j/> 

Design and constr..c':·i·~\~;t\ \, 
)i/~"if*~~~~~~ :.~:j ~.,.,):" 

The.design~nd constnt~~,i~1>!JtnJ1f~~~nfs under the Self ~uild/SelfMaintain or 
Self BUlld{~~ tam~f,?pano'S"'wour9-proceed under establIshed County 
procedlq'es forpnva cli~!l projects and the applicant(s) would need to obtain 
pla~~?vaIS, permi .~~ neces~~'inspectio? approvals ~om the Departn:ent of 
PermImD,! SerVIces and o!her appr9I)nate agenCIes. The deSIgn and constructIOn of 
improverrietits,under the Cq:fmty Build/County Maintain scenario for any approved 
improvemen"''':" proce~ under established County procedures for Capital 
Improvements . R~ardless of the scenario, the following design standards shall 

j,y 

apply. yr 
;'" 

The design of improvements acceptable for County Maintenance shall be largely 
context sensitive. It is expected that most DBU Roads will be considered tertiary roads. 
For current DBU Roads that meet this description, the typical section may vary from the 
published standards. 

Pavement width considerations are driven mainly by access by emergency vehicles. 
Improvements will be designed with the intent ofachieving a standard pavement width of 
20'. However, there may be conditions where variance to this width may be permitted 
for short segments ofroad on a case by case basis. Such conditions may include a 
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continuous row of existing significant trees along either side ofthe roadway that would 
constrain the pavement width. However, in no case will the pavement be permitted to be 
less than 18' wide, and the proposed pavement width shall not be any less wide than the 
existing traveled way. Also, whenever such a waiver ofwidth is granted there shall be a 
clear zone of20'. For all DBU Roads, the Director of Permitting Services will have the 
authority to approve pavement widths between 18 and 20 feet, after review of the 
applicant's justification for the smaller width and the existence ofa 20 ft. clear zone. A 
list ofall waivers granted under this policy will be prepared by DPS and provided to the 
Director ofDOT and the Chief ofMontgomery County Fire and Rescue Services at the 
end of each year. .;:, 

The minimum pavement thickness shall not deviate frOW'~::um structural 
thickness specified in the County's Road Standards. Th1£krr pa:~·. sections may be 
required depending on soil conditions. #; 'lO{, 

~""Il-",' 
Drainage ofthe street and tributary areas shal1'~e de~igned in accor' 'ce with current 

County, State and Federal standards and reg~a&ns, inclu~g the Mont~~tCounty 
Storm Drain Design Criteria, dated August 1988 -~ .&1'> cl~d periodicaJIf. Drainage 
and Storm Water Management design is subject to Water Management 
Concept Approval and Sediment Er' ntrol P cesses as administered by 
DPS. All applicable Storm Water M I a ply to all 
improvements. Either open section or ceptable, depending on 
the local topography. Drainage easeme . extensions ofdrainage 
structures outside the rigllj;::" ay. Any way or easement shall be 
provided at no cost tollie:'" 

basis and with the specific request of 
idewalk will be included in the total 

will be considered in the same manner as 
project will also be made a part of the total cost of 

••p 

_H"if' 

J~'1>" 1;~,7
County/Community Coo~dination 

~.;:!..~ ~~ 

Prior to t~:~isSi()9'~f applications for this program and upon approval and 
funding by the Ex~ti;<;{e'i'and County Council, the Department will send notification of 
the existence of the W6gram to all known properties that may be eligible for the program. 
The notification will include: 

• 	 Eligibility requirements 
• 	 Explanation of the application and deadlines for the biennial CIP process 
• 	 Explanation of the scoring and rating criteria 
• 	 Explanation of the financial responsibilities of the Affected Property Owners. 
• 	 Other relevant information that may be of assistance to property owners in 

making the decision to apply for the program. 



Additionally, the County will offer at least two public meetings to explain the process 
and to respond to any questions from possible applicants. Then, and only then, the 
process will be opened to the public for official requests. 

In general, the following process will be followed to submit and review an application 
for improvements under this policy. 

I) 	 DOT will establish periodic deadlines for applications into the program, based on 

the biennial budget cycle. 


2) 	 The Affected Property Owners prepare and submit an apBH9.ation requesting 

improvements to a DBU Road. The application must' ·~ure~,. 


i) Petition requesting the improvement ofthe DB noting any 

particular problems or issues that need to be,: e he design and 

construction. of the road "" --'\ •. 


ii) Majority of at least 6$2% oft~e.A~fec:te!'97l?o~rty_O~~7rs·'t~,. 

3) DOT prepares an order of magnItude ,-- lmate for the unprov;~~ents and 


estimated individual responsibility to ectea~operty Owne'i:sI~'/ 

4) DOT prepares and distributes a summa a~8iftlined above. _r 

5) DOT meets with Affected Property Owners t e-..#kw the applicatio'n, conceptual 


improvements, order ofmagru e cost estim funding options according to 

policy. DOT advises the A perty 0 the "order of magnitude" 

cost estimates are very preli change ,ffon final design. 


6) 	 First Ballot - Affected Property . a, cret ballot and one vote 

per Affected Prop~. Owner) iftyto proceed with design and 

construction of .. vements . accep ance of the financial 

responsibili . --assocla~ with the pr Note: for the purposes ofthis policy, 

an Affect "', er not partie . g in the voting is considered a "NO" 

vote. Th' 'ear of the submission of the biennial 

C I P ,bwrget-~"i'" 


7) OOTevaflIat~ eve ops priority rankings ofall applications of those DBU 
N ~ -'"'\'- . 

;!-iS~ds where rri _~~. an 6Q;,~I~!!!_~f.~h.I?_~Jf~ct~_d~~~p.~r:tYg\\,I!~E~.\\'_~~~_tl1~_ ... _... _. __ _ 
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,"" vements anll:~e willmgto pay for the road improvements, in accordance 

w procedur;s'~utline'd above for the "County Build/County Maintain", 

scenaI'lo-(J). iJ 


8) 	 If Affect" pert.YOwners vote not to proceed, or vote to proceed with the 

privately __ ption, DOT's involvement is concluded. 


9) 	 If Affected P}operty Owners vote to proceed with the initial County funded 

option, then DOT prepares a recommendation to the County Executive, who will 

then consider it for transmittal and approval by the County Council in the next 

biennial CIP. 


10) The County Council will then decide which projects to undertake on the basis of 

the available budget. Projects not funded in anyone cycle will be eligible to 

compete in the next biennial CIP cycle. 


1!) Second Ballot - For those projects which were ~onsidered but did not receiv~ ... .{ Formatted: Bullets and Numbering J'-____......._~_.K______ 

funding bv County Council in the prior budget cvcle, Affected Property Owners 

vote a second time (using a secret ballot und one vote pl>:r Affected Property 




Owner) if they want the Count\' to proceed with design and construction of the 
improvements and their acceptance of the financial respoll_sjpilil!eS associated 
with the proiect. This second ballot should be within a \'Car of the submission of 
the biennial budge!-9'.c!5!_,;).gain. for the purposes of this policy. an Affected 
Property Owner not participating in!h~yoting is considered a "NO" vote. 

12) If Affected Propertv Owners vote nor to proceed in the second ballot. or vote to 
Q!:QCeed with the privately funded option. DOrs involvement is concluded_ 

13) Any DBU road, for which the Affected Property Owners reject, for whatever 
reason, participation in the program after the preliminary engineering work, will 
be excluded from applying to the program for six years frqlll the deadline given to 
the Affected Property Owners to obtain a 6~perce!1tn;4j0fiIjJeither the _First 
Ballot or the Second Bailon to proceed with the final e.ngineering and 
construction ofthe road. ~,?\ ".'...'~ -'-~~.;. >:.... 

7 

~. 

Scoring Factor Tables 

psi 
25 
18 
10 
o 

Examples of Public Safety Issues are as follows: 

Critical: 	 - Access by Public Safety Vehicles (Fire Apparatus and/or 
Ambulance) is constrained by physical features ofDBU Road and 
can be improved by reconstruction 



- High accident history with fatality, attributable to road conditions 
- Impending failure of stream crossing structure which provides the 
only access to Affected Property Owners 

Urgent: - Degradation of stream crossing structure 
- High pedestrian activity with possible vehicular conflicts 
- Degradation of stream channel 

Important: - Riding surface failure throughout a majority ofthe roadway 

Table 3. Number of Affected Property Owners (NAPO) 

NAPO is determined from the number of Affected Pro 
subject DBU Road. 

Table 4. Scorin Factors for Cost 

~'= 
~Q 

15 
10 
5 
o 

Table 5 

cmiliiraa~ 	 a 
Very complex o 
Somewhat complex 5 
Simple 10 

Examples ofcomplexity are as follows: 

Very complex: 	 Environmentally sensitive areas such as wetlands, old 
growth forests or champion trees, all requiring lengthy 



• is not maintained by Couii', 

Tertiary Road: A road meant to provide 
75 or fewer dwelling units. 

Abbreviations 
..~ 
-,~5.;~t? 

~~ing factor) 
mg factor) 

permit reviews, complex storm water management 
solutions, requirements for stabilization ofdownstream 
drainage channels and impact to one or more properties that 
require easements 10' wide or greater 

Somewhat complex: 	 Difficult topography, difficult drainage solutions, stream 
crossings or need to obtain construction easements 

Simple: 	 All right-of-way obtained and no environmental difficulties 

Definitions 

Affected Property Owner: an owner of property abutting 
provided by an DBU Road. 

:',. 

DBU Road: A road that: 	 ,~:;';. 

• is dedicated for public use, usually ~~a recorded plat of sub 
• was intended to provide public ac~ >",,-, privately ow 
• was not constructed to County standar .... 
• was never accepted by the County for rna under Executive Order and 
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East-County Regional Services Center Chuck Crisostomo 
Montgomery County Civic Federation Peggy Dennis 



Mid-County Regional Services Center 
M-NCPPC 

Taxpayer's League 
Up-County Regional Services Center 
Western Montgomery County Citizen's Advisory Board 

Technical Advisors 

Helene Rosenheim 
David Paine 
Eileen Basaman 
Alison Dollar 
Marvin Weinman 
Jewru Bandeh 
Steve Baldwin 

Department of Transportation 

Department of Finance 



DEPARTMENT OF TRANSPORTATION 


Isiah Leggett 	 Arthur Holmes, Jr. 
County Executive 	 Director 

MEMORANDUM 

December 3, 2009 

TO: 	 Nancy Floreen, Chair 

Transportation, Infrastructure, Energy and Environment Committee 


FROM: 	 Arthur Holmes, Jr., Director ~'\~I 

Department of Transportation 


SUBJECT: 	 Dedicated but Unmaintained County Roads Policy 

The purpose of this memorandum is to transmit for your review, the revised draft 
Dedicated but Unmaintained CDBU) County Roads Policy. Attached are copies of the revised 
policy in a "clean" version and also in a version showing the track changes. The revisions 
suggested by the T &E Committee have been reviewed by the DBU County Road Policy 
Working Group, and by the County Executive. The revisions made to the policy are as follows: 

Concurrence: The working group felt that the 60 percent thfeshold was sufficient. However, we 
noted that due to the biennial CIP cycle and possible deferral of construction funding, there could 
be several years between the "first ballot" wherein Affected Property Owners determine whether 
or not to proceed with the project, and actual funding of the design and construction. In this 
time, there could be turnover in property owners that could impact the vote. So, the policy as 
revised includes a "second ballot" which should be held within a year of the submission of the 
biennial CIP budget. Again, at least 60 percent of the Affected Property Owners must agree to 
participate in the program for the project to proceed. 

Requirement to dedicate right-of-way: Since, by definition, the right-of-way has presumably 
already been dedicated, there should be few cases in which additional right-of-way will be 
needed. However, there will be easements required, particularly for storm drains and storm 
water management. The revised policy provides that rights-of-way and easements be acquired 
consistent with current procedures, laws and regulations and the cost included in the overall cost 
of the project. 

Public subsidy: It was suggested at the T &E Committee Meeting that property values would 
increase after construction ofa paved road; therefore, tax revenues would increase. However, it 
should be pointed out that the likelihood ofthe County receiving increased property values due 
to the paving of the road would at best be de minimus and would take a long time to be realized. 
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Nancy Floreen, Chair 
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Increased revenues from taxes result from both a history of established sales and the 
reassessment cycle. Any contribution of the road improvements to the land values would be 
difficult to calculate and would again be very small. However, as recommended by the Working 
Group, the policy provides that the County would fund the Planning, Design and Supervision 
(PD&S) portion ofthe project cost, provided however that the County's participation be capped 
at 10 percent of the total project cost. 

Method #4 - PubliclPrivate Partnership - We recognize that the issues this proposal is trying to 
address are twofold: 

a) to use the County's financial resources to assist in funding the project through private 
design and construction, presumably to recognize lower costs than the County can obtain through 
the CIP process, and 

b) use the County's leverage to ensure that all APO's are participating equitably in the 
repayment to the County. 

During the Working Group meeting, there was considerable discussion and 
recognition of significant legal and procurement challenges associated with this approach. 
Therefore the policy has not been revised to address these issues. 

I recommend that the Council adopt the attached revised policy to formalize a 
consistent approach to dealing with the County's DBU Roads. 

Thank you for your consideration in this matter. 

AH:gI 

bcc: Holmes/Tyree 
B. Johnston, DTE 
G. Lescinskiene, DTE 

@ 




Serving the Public Interest Since 1925 

MEMORANDUM 
TO: Glenn Orlin 

FROM: Peggy Dennis, President, Montgomery County Civic Federation 

SUBJECT: Dedicated but Unimproved County Roads Policy 

The Dedicated but Unimproved County Roads Policy (DBUCRP) represents a 
step forward within a system that has not and will not in the future, work. 

The step forward is in the section on "Design and Construction". One major 
impediment to property owners on Dedicated but Unimproved County Roads (DBUCR) 
seeking to have their roads improved in the past was the standards. In the 1960s, DOT 
told property owners that their roads would be improved to "primary" or "secondary" 
standards. The standards for primary and secondary roads were too costly and would 
have required massive clearing in the right-of-way in addition to the actual road 
construction. Many mature trees would have been destroyed adversely affecting the 
environment and essential character of the roads and their neighborhoods. 

Allowing the design of improvements for DBU roads to be "largely context 
sensitive" should result in more modest and environmentally acceptable proposals. 
Designing to "tertiary" standards with "open sections" (instead of curbs, gutters and 
storm drains) will help hold down costs and preserve the character of these old roads and 
their neighborhoods. 

The DBUCRP disappoints by spelling out clearly and concisely the three 
approaches or processes by which the DBUCRs may be improved. This, in effect, rubber 
stamps the status quo as it is now and as it has been since 1950. It does not ask if the 
status quo has worked; and if not, why not. Nor does it suggest the need for a new, 
fourth approach. 

(1) SelfBuildJSelf Maintain. About half the DBUCR property owners have, in 
fact, used this approach successfully to improve their roads. But, they have proceeded 
illegally and under the radar, without petitioning the County for abandonment of the 
right-of-way, and without having the public road formally converted to a private road. 
They have hired contractors and had their roads paved without surveys, engineered 



studies, permits, inspections or written contracts spelling out their "initial and long term 
responsibilities" or "maintenance ... repairs, snow and ice removal, drainage or storm 
water management facilities." They have had their roads paved at very reasonable and 
minimal financial cost to each property owner and with no "red tape" or impediments 
from the County's government. They have done it this way because it is the only 
approach that works. 

Would any property owners on DBUCRs be likely to choose Self BuildiSelf 
Maintain as described in the policy statement? No. Why not? Because this approach is 
too complicated, costly and time-consuming. This approach would result in a private 
road with the property owners bearing all the costs of much larger and more expensive 
construction, all future maintenance costs (see above list) plus perpetual concerns about 
legal liability and higher rates for homeowners insurance. It would represent a net loss 
for property owners. 

(2) Self BuildiCounty Maintain. The County government's willingness to allow 
this approach is new and laudatory, but inherently flawed. It was agreed in the meetings 
of the DBU County Road Policy Working Group that a fundamental requirement was that 
each and every "Affected Property Owner" (APO) benefitting from a road improvement 
project must pay for his/her "fair share" of the cost. In the real world, it is virtually 
impossible for any group of property owners to achieve 100% voluntary financial 
participation. 

1. 	 Every road has one or two residents who either don't want the road improved or 
don't care if the road is improved just so long as they don't have to pay a dime 
towards the work. 

2. 	 Every road has one or several residents who want the road improved and are 
willing to participate financially but who cannot afford to pay all or even a large 
part of their "fair share" during the several years it takes to carry out the process. 

3. 	 Even if 100% of the APOs on a DBVCR agree to undertake a road improvement 
project and believe in good faith that they can each afford to pay their fair share, 
costs are unpredictable and individuals' financial circumstances change. It is not 
possible to make even a rough estimate ofcosts before undertaking such a project. 
This makes it difficult for property owners to commit to paying their "fair share" 
because they have no idea what their share will be. The "Fawsett Road Three" is a 
perfect example. Construction estimates based on the first (and similar 240 foot) 
section of road construction carried out by a developer several years earlier 
looked reasonable and affordable. The price for the required survey work and 
engineered studies was also reasonable, so the preliminaries commenced. One 
year later, with both permits approved and construction bids finally formalized, 
the final construction costs - about $33,000 or $11,000 for each property owner
were known. But the economy had tanked. One property owner could only 
afford $5,000 more. A second had suffered in the stock market and no longer had 
any funds to pay for his share of the constructioI1 With the best faith in the world 
and $14,000 already invested in the preliminaries', this "shovel ready" project 
could not go forward because of the lack of $17,000. 



(3) County Build/County Maintain. This is the approach that property owners 
were told for many years was the only way their roads could be improved. As explained 
above, the method was too destructive of the "streetscape" and old neighborhood 
character, and too costly. High cost will continue to be a major deterrent. An even 
greater obstacle will be the simple fact (pointed out on page 2) that "improving these 
roads would mostly benefit the adjacent [and very small in number] property owners and 
would not provide general mobility or relieve congestion for the general public." For this 
reason, the DBUCRs will always be at the bottom ofDOT's prioritized list of roads 
awaiting CIP improvement and will never rise to the level of importance to be 
recommended for improvement as a CIP project. 

It is an inconvenient and unacknowledged truth that none ofthe three approaches 
outlined in this Policy have worked or ever will work. It is unfortunate that so much time 
and attention was spent in working out (pages 5-7 and 9-12) the details required for the 
Self Build/County Maintain approach. What was really needed was the suggestion that a 
new, fourth approach a private/public partnership - is needed; an approach that will 
require legislation. 


