
Agenda Item #4 
December 8, 2009 

MEMORANDUM 

December 4, 2009 

TO: County Council 

9-iT 
FROM: Sherry Kinikin, Legislative Analyst 

SUBJECT: Resolution to authorize Abandonment Request No. AB719 
Abandonment of sections of Public Alley adjacent to Montgomery County Parking Lot 
No.3, bounded by Fenton Street to the east, Thayer A venue to the north, Mayor Lane to 
the west, and Silver Spring Avenue to the south 
R. Holt Easley's subdivision of Silver Spring 
Proposed Studio Plaza Development 

T &E Committee recommendation (3-0): Approve the abandonment request. 

On June 18, the County Executive requested authority to abandon sections of a public alley 
adjacent to Montgomery County Parking Lot No.3, bounded by Fenton Street to the east, Thayer 
Avenue to the north, Mayor Lane to the west, and Silver Spring A venue to the south. A total of four 
parcels and five owners are affected. The proposed project is a public-private partnership that would 
redevelop the majority of a city block in the Fenton Village area of the Silver Spring CBD, including 
County Parking Lot 3 located at the center of the block. 

The Executive's letter transmitting this request is attached as ©1 and the draft resolution is on 
©2. He is requesting the Council approve this request. The letter notifying the property owners is 
attached on ©8. A letter transmitting the application is on ©9. The Executive Order is on ©24. The 
Hearing Examiner's Report is on ©25. Two maps are attached at ©35 and 36. 

Sec. 49-63. Decision of the Council. 

(a) The Council must consider the record of the proceedings and the report and recommendations of 
the County Executive, including any recommendations of the government agencies and other parties 
listed in Section 49-62(h), and any other relevant and material information the Council receives from 
any person. 
(b) The Council may at any time remand an application to the Executive or the Executive's designee 
to reopen the record or consider new information. 
(c) A right-of-way may be abandoned or closed if the Council by resolution finds that: 



(1) the right-of-way is no longer necessary for present public use or anticipated public use in 
the foreseeable future; or 
(2) the abandonment or closing is necessary to protect the health, safety, and welfare of the 
residents near the right-of-way to be abandoned or closed. In assessing health, safety, and 
welfare issues, the Council may consider: 

(A) 	 any adopted land use plan applicable to the neighborhood; 
(B) safe and efficient pedestrian and vehicular traffic patterns and flows, together with 
alternatives, in the immediate neighborhood, for local and through traffic; and 
(C) changes in fact and circumstances since the original dedication of the right-of­
way. 

(d) A right-of-way which is the sole means of access to any property must not be abandoned or 
closed. 

According to the East Silver Spring Citizen's Association, the proposal to develop Lot 3 was 
entered into without discussion with the community or the building owners, who could have informed 
the County about existing property rights. Building owners are currently using the alley to receive 
supplies for their businesses. Issues related to easements, rights-of-way, and condemnations are all 
subjects of this abandonment. Comments from the East Silver Spring Citizen's Association and 
building owners/customers in Fenton Village are at ©37. A letter from David Brown, the attorney who 
represents certain businesses in Fenton Village, is at ©39. Three deeds are attached at ©73, 74, and 75. 
Another letter from Mr. Brown is attached at ©54, coupled with a letter from June 5, 2009 at ©60. The 
Kalivas property is located at 908 Thayer Avenue. The Gerecht property is located at 903 Silver Spring 
Avenue. 

It is the Hearing Examiner's recommendation to abandon the property, subject to the following 
conditions: 
L The Kalivas Property is provided vehicle access to the southwest comer of the Kalivas building. 
2. 	 The requested abandonment shall not become effective until Parking Lot 3 is conveyed to the 

Petitioner and the record plat(s) for the proposed development are recorded. 
3. 	 The areas of abandonment must be consistent with the proposed project plan and record plat(s). 
4. 	 The abandonment of the alleys does not affect any private property interests, including any 

easements that benefit the properties that adjoin the parking lot. 

According to the Department of Transportation (DOT), accommodations can be made for the 
rear access that the businesses have. Michael L.L.c. has offered the Kalivases a southwest entrance to 
their property. The applicant is also taking part of their property so that they will not be able to use it. 
There will be nothing on the property, but the Kalivases will not be able to use the property because it 
will be blocked by buildings. 

Michael L.L.C. has offered the Gerechts an elevator, rather than the pedestrian bridge which they 
have had since the building opened. Additionally, they will no longer be able to load supplies, in the 
way that they have since the building opened, from the loading dock. According to Michael Gerecht, 
903 Silver Spring Avenue was clearly designed and approved with a main entrance on the 2nd floor, 
immediately adjacent to Lot 3. A pedestrian ramp enables egress and ingress. His father bought the 
building in part because this entrance, in a non-elevator building, enables tenants to easily move 
equipment/materials. The alternative is a long, narrow stairway. 

According to Mr. Brown, the abandonment of Parcels 2, 3, and 5 rights-of-way should not be 
approved because the abandonment would adversely affect his client's easement rights. He states that 
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the intended sequence of events is clear and undisputed: abandonment, transfer of ownership to 
developer; project construction in the right-of-way by the developer; project buildings directly impeding 
access to the easement areas by his clients. Additionally, DOT says that the abandonment of the alleys 
does not affect any private property interests, including any easements that benefit the properties that 
adjoin the parking lot. 

According to Robert Dalrymple, the applicant's attorney, no property will be denied an adequate 
means of ingress and egress as a result of the requested abandonment and the ingress and egress that will 
be established with the Optional Development Method. 

All of the deeds say that a dedicated 16-foot public alleyway running over lots 2 and 3 should be 
maintained. The deed at Liber 2413 Folio 417, ©75, says that "Together with the building and 
improvements thereupon erected, made or being; and all and every, the rights, alleys, ways, waters, 
privileges, appurtenances and advantages to the name belonging or in anywise appertaining." 

Council staff recommends that this application be remanded back to the Department of 
Transportation. It is important that the private alleys or easement rights of the business owners be 
identified and determined whether or not they are private alleys or easement· rights. Additionally, it 
should be determined whether condemnation is needed. 

DOT staff and attorneys will be present to answer any questions about the Executive's request. 

Attachments 

Executive's transmittal letter ©1 
Draft adoption resolution ©2-7 
Public hearing notice ©8 
Application letter ©9-17 
Exhibit E ©18-21 
Exhibit F ©22-23 
Executive Order ©24 
Public Hearing Testimony ©25-34 
General Location Map ©35 
Detailed Location Map ©36 
East Silver Spring Citizen's Association letter ©37-38 
May 12, 2009 David Brown letter ©39-53 
November 2,2009 David Brown letter ©54-59 
June 5, 2009 David Brown letter ©60-74 
Deeds ©73-75 
Letter from C. Robert Dalrymple ©76-81 

F:KinikinlabandonmentslAB719Council 
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Isiah Leggett 
County Executive 

TO: 

FROM: 

SUBJECT: 

OFFICE OF THE COUNTY EXECUTIVE 
ROCKVILLE, MARYLAND 20850 

MEMORANDUM 

October 5, 2009 

Phil Andrews, President 
Montgomery County Council r-2 
Isiah Leggett, County Executive~,;::t 
Office of the County Executive 

DPWT Docket No. AB919, Portions of Public Alleys within 
Parking Lot No.3, Silver Spring, 13th Election District 

For your consideration, attached herewith is a proposed Resolution 
whereby the County Council may approve the abandonment of portions of the public 
alleys within Parking Lot No.3 in Silver Spring. Supporting data are submitted as 
follows: 

1. 	 Council Resolution 

2. 	 Letter requesting the abandonment from Linowes and Blocher on 
behalf its client, Michael LLC, the Applicant 

3. 	 A Public Hearing was held en January 28,2009, as announced by 
Executive Order No. 022-09. 

4. 	 The Hearing Examiner's Report and Recommendation 

5. A location map and tax map for reference 

ILirg 

Attachments 

(j) 
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SlJBJECT: 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

Resolution No: 

Introduced: 

Adopted: _________ 


COUNTY COUNCIL 
FOR MONTGOMERY COUI{T¥, MARYLAL'ID 

By County Council 

DPWT DocketNo. A..B719 
Abandonment - Public Alleys within 
Silver Spring Parking Lot No.3 
Silver Spring, !vfaryi:and 

Background 

By letter dated October 30, 2008, from Linowes and Blocher on behalf of its 
client, Michael LLC., the Applicant, a request was made to the County to 
abandon portions of the alleys within Parking Lot No.3 in Silver Sprillg, 
Maryland. 

A Public Hearing to consider the abandonment proposal was held on January 28, 
2009, by the designee of the County Executive. 

Washington Gas had no objection. 

Washington Suburban Sanitary Commission had no objection. 

PEPCO did not respond within sixty (60) days from receiving notice and 
therefore, concurrence is presumed. 

The Police Department approval conditioned upon Preliminary and Site Plan 
approval by the Montgomery County Planning Board. 

The Montgomery County Planning Board recommended ap-]3r"8¥al with the 
folluwlrrg, condition: . 

The requested abandonment shall become effective simultaneously with the 
recordation of record plate s) for the proposed Development, with the areas of the 
abandonment consistent with the approved Project Plan. At Preliminary Plan, the 
Applicant must satisfactorily demonstrate property ownership over all elements 
included within the plan. The Preliminary Plan must also provide adequate 
vehicular and pedestrian access to the Development and address interim and 
permanent parking needs for independent properties/businesses adjacent to the 
Development. 



8. 	 The Deparunent ofFire and Rescue Services approval conditioned upon Site Plan 
approval by the Montgomery County Planning Board and the Fire Marshall. 

9. 	 The Department ofTransportation recommended approval conditioned upon the 
AppheanteY6taining Montgomery County Pla!]!1jng Board approval 0f the future 
Preliminary aJ1d Site Plans for Studio Plaza No. 9-20070010. 

10. 	 VERlZON did not object. 

11. 	 The County Executive recommends c-pproval of the proposedabafldbiilllent. 

Action 

The County Council for Montgomery County, Maryla..'1d, finds that portions of the 
alleys within Parking Lot No.3 as shown on the attachments are no longer 
necessary for public use, pursuant to Section 49-63 of the Montgomery County 
Code, and approves the abandonment, subject to the following conditions: 

1. 	 The Kalivas property located at 908 Thayer Avenue (property ID No. 1042465) 
must be provided vehicular access to the southwest comer of the building. 

2. 	 The abandonment shall not become effective until Parking Lot No.3 is conveyed 
to the Applicant and the record plates) for the proposed development are recorded. 

3. 	 The areas of abandonment must be consistent wi'"th the approved project plan and 
record plates). 

4. 	 The abandonment of the alleys shall not affect any private property interests, 
including any easements that benefit the properties that adjoin the parking lot. 

5. 	 The Applicants must bear all costs for the preparation and recordation of all 
necessary legal documents and plats. 

6. 	 The County Attorney must record among the Land- Records- 6fMontgomery 
County, Maryland, a copy of this Resolution approving the abandonment ofh~ 
subject area. 

7. 	 Any person aggrieved by the action of the Council for abandonment may appeal 
to the Circuit Court within 30 days after the date such action is taken by Council. 

This is a correct copy of Council Action. 

Linda M. Lauer 
Clerk of the Council 
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. EXIHBITE 

art~ <: ~ fV'~ 

OCTOBER 24, 2008 

DESCRIPTION OF PORTIONS OF 

THE ~A,LLEYS TO BE ABAf..TDO:N'ED IN THE 


Sl.JBDIVISIONS KNOWN AS 

"R. HOLT EASLEY'S SILVER SPRlliG~ 


PLAT BOOK 1 PLAT NO. 54 AND 

"SILVER SPRJNG P A....~" 


PLAT BOOK I PLAT NO. 68 

(13TH

) ELECTION DISTRICT 

MONTGOMERY COUNTY, MARYLAND 


Being part of an unna...-rned alley in the subdivision known as "R. Holt Easley's Silver 
Spring" per plat thereof recorded in Plat Book 1 as Plat Number 54; also being part of the 
alleys created by deeds recorded in Liber 1208 at Folios 505, 507, 509, 511, 5I7, 519, 
521, 527 and 527 all recorded among the Land Records of Montgomery County, 
Maryland and being more particularly described as follows: 

PART 1 
Beginning for the same at a point lying on the souther1y right-of,..way line of the unnamed 
alley lying between Blocks E and F as snovYTI on the aforesaid plat recorded in Plat Book 
1 as Plat Number 54 being 150 feet westerly of the easterly end thereof; thence ~g 
with a portion of said southerly right-of-way line, as now surveyed in the da1:tltn 6tthe 
Maryland Coordinate System (NAD83/91 MD1900) 

1.) 	South 87° 39' 30" W...est, 200.00 feet to a point marking the southwesterly 
corner of said unnamed alley, said point also lying on the easterly line of Lot 
3, Block E as shov.n 011 the aforesaid plat recorded in Plat Book 1 as Plat 
Number 54; thence running with a portion of said easterly line of Lot 3, Block 
E 

2.) 	North 02° 20' 30" West, 20.00 feet to a point marking the northwesterly 
corner of said unnamed alley; thence running with a portion of the northerly 
right-of-way line thereof 

3.) 	North 87° 39' 30" East, 200.00 feet to a point; thence leaving said northerly 
right-of-way line and running so as to cross and include a portion of said alley 

4.) 	South 02° 20' 30" East, 20.00 feet to the point of beginning containing 4,000 
square feet or 0.09186 acres ofland. 

V!KA Incorporated 
20251 Century Boulevard, Suite 400 fill Germantown, MD 20874 ~ (301) 916-4100 ~ Fox (301) 916-2262 

Mclean, VA E;l Germantown, MD 



PART 2 . 
Beginning for the. same at a point lying on tbe southerly right-of-way line of the unnamed 
alley lying between Blocks E and F as shown on the aforesaid plat recorded in Plat Book 
1 as Plat Nrunber 54 being 136 feet \.vesterly of the e,ast."r1y end thereof; thence running 
with a portion of said southerly right-of-way line, as now surveyed in the datum of the 
Maryland Coordinate System (NAD83/91 }v1D1900) 

1.) North 8]0 39' 30" East, 16.00 feet to a point~ thence leaving Salci' southerly 
right-of-way line and running so as to cross and mclude a portien of Lots 6~ 7 
and 8, Block E as shown on the aforesaid plat recorded ill Plat Book 1 as Plat 
Number 54 the following two (2) courses and distances 

2.) South 02° 20' 30" East, 80.00 feet to a point; thence 

3.) South 87° 39' 30" Wes~ 130.00 feet to a point on the westerly line of the 
aforesaid Lot 6, Block E; thence running with a portion of said line . 

4.) North 02° 20' 30" West, 16.00 feet to a point; thence leavL.'1g said westerly 
line of the Lot 6, Block E and running so as to cross and include a portion of 
Lots 6, 7 and 8, Block E as sho\';TI on the aforesaid plat recorded in Plat Book 
1 as Plat Number 54 the following two (2) courses and distances 

5.) North 87° 39' 30" East, 114.00 feet to a point; thence 

6.) North 02° 20' 30" West, 64.00 feet to the point of beginning containing 3,104 
square feet or 0.07126 acres ofland.' 

PARTS 
Beginning for the same at a point lying on the common line of Lots 4 and 5, Block E as 
shown on the aforesaid plat recorded in Plat Book l' as Plat Number 54, being 120.00 feet 
northerly of the southerly end thereof; thence leaving said common line and running so as 

, to cross and include a portion of Lots 2,3 and 4, Block E as shown on the aforesaid plat 
recorded in Plat Book 1 as Plat Number 54, as' now surveyed in the datum of the 
Marfland Coordinate System (NAD83/91 :MD1900) 

1.) South 87° 39' 30" West, 150.00 feet to a point on the easterlY,line of the 
aforesaid Lot 2, Block E; thence running with a portion of said line 

2.) North 02° 20' 30'West, 16.00 feet to a point; thence leaving said easterly line 
of Lot 2 Block E and running so as to cross and include a portion of Lots 2, 3 
and 4, Block E as shown on the aforesaid plat recorded in Plat Book 1 as Plat 
Number 54 



3.) North 87° 39' 3D" East, 150.00 feet to a point on the aforesaid common line of 
Lots 4 and 5, Block E; thence running with a portion of said line 

4.) Sou,fu-02° 20' 30" East, 16.00 feet to the point ofbegiP.ning containing 2,400 
square feet or 0.05510 acres ofland. 

PART 4 
Beginning for the same at a point lying on tlie easterly line of Lot 1, Block as shown 
on tlie aforesaid plat recorded in Plat Book 1 as Plat Number 54, being 6.00 feet southerly 
of the northerly end thereof; t.hence leaving smd common line and ru:nn.ing so as to cross 
and include a portion of Lots 2 and 3, Block E and Lots I and 8, Block F, as shown on 
the" aforesaid plat recorded in Plat Book las Plat Number 54 and a "portio:p of Lot 1, 
Block 0 as shoWn on a plat entitled "Silver Spring Park" recorded in plat Book 1 as Plat 
No. 64 among the aforementioned Land Records, as now surveyed in the datum of the 
Maryland CQordinate System (NAD83J91 :MD1900) 

1.) North 87° 39' 30" East, 150.00 feet to a point on tlie easterly line of tlie 
aforesaid Lot 1, Block F; tlience l1lI1Ding with a portion of said line 

2.) North 02° 20' 30" West, 16.00 feet to a point leaving said easterly line of Lot 
1, Block F ; tlience 

3.) South 87° 39' 30" West, 150.00 feet t~ a point; thence 

4.) South 02° 20' 30" East, 16.00 feet to the point of beginning containing 2,400 
square feet or 0.05510 acres ofland. 

PART 5. 
Beginning for the same at a point lying on the northerly right-of-way line of the unnamed 
alley lying between Blocks E and F as shown on the afores8.id plat recorded in Plat Book 
1 as Plat Number 54 said point marking the end of line three (3) of Part One (1) of thls 
description; thence running wiilia portion of said southerly right-of-way line, as now 
surveyed in the datum of the Maryland Coordinate System (NAD83/911vID1900) 

1.) South 87° 39' 30" West, 16.00 feet to a point; thence leaving said soutlierly 
right-of-way line and running so as to cross and include a portion of Lot 4, 
Block F as shown on tlie aforesaid plat recorded in PIC},t Book 1 as Plat 
Number 54 the following two (2) courses and distances 

2.) North 02° 20' 30" West, 67.00 feet to a point; thence 

http:afores8.id


3.) North 87° 39' 30" East, 16.00 feet to a point on the westerly line of Lot 
Block F, as shown on the aforesaid plat recorded in Plat Book 1 as Plat 
Number 54; fuence running with said westerly line of Lot 5, Block F 

4.) South 02° 20' 30" East, 67.00 feet to fue point of beginning containing 1,072 
square feet or 0.02461 acres of land. 

The undersigned hereby states that the metes and bounds description hereon was prepared 
by myself orunder my direct supervision and that it complies with the :M:iillmam 
Standards ofPractice for Metes and Bounds Descriptions as established h"i Title 9, 
Subtitle 13, Chapter 6, Section 8 of fue Code of Maryland Regulations as enacted and 
3..'nended. 

Date 

K:\l 000·1500\1405,-documents\1405A\survey\legal descriptions\LgIDesc.alleys to be closed.doc 



NOTICE OF PUBLIC HEARING 

CONCERNING MONTGOMERY COUNTY 

ABANDONING THE PUBLIC USE OF 

PUBLIC ALLEY WITHIN PARKING LOT NO.3 

SILVER SPRING 

CASE#AB719 

The designee of the County Executive will conduct a public hearing on 

Wednesday, January 28, 2009, at 1:30 p.m. 
Executive Office Building, Lobby Auditorium 
101 Monroe Street 
Rockville, MD 20850 

The subject Alley is within Montgomery County's Parking Lot No.3 and adjoined by 
property owned by or under contract to the Applicant, Michael L.L.C., (including Parking 
Lot No.3). The abandonment request is associated with development plans for the 
properties owned by or under contract to the Applicant. Please see the attached Tax Map 
and ADC road map for the location of this right-of-way. 

Comments can be made by letter, fax or e-mail to 

Michael Cassedy 
Department of Transportation 
101 Monroe Street, 10th Floor 
Rockville, MD 20850 

Phone 240-777-7254 
Fax 240-777-7259 

E-mail michael.cassedy@montgomerycountymd.gov 

NOTE: Ifyou need services, aids, translators or barriers removed to participate in 
this hearing, please contact Michael Cassedy. 

mailto:michael.cassedy@montgomerycountymd.gov
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LIN·O\f\JES I 2¥k 	,\AND BLOCHER LLP 
ATTORNEYS AT LAW 

October 30, 2008 C. Robert Dalrymple 
301.961.5208 
bdalrymple@linowes-law.com 

Heather Dlhopolsky 
301.961.5270 
hdlhopoisky@!inowes-law.com 

The Honorable Isiah Leggett 
County Executive 
Montgomery County, Maryland V"LA HAlVD DELIVERY 
101 Monroe Street 
Rockville, Maryland 20850 

Re: 	 Michael L.L.C. ("Petitioner"); Petition to Abandon part of the Parking Lot 3 Public Alley 
(the "Parking Lot 3 Public Alley") in the Block Defined by Thayer Avenue, Fenton 
Street, Silver Spring Avenue and Mayor Lane (the "Subject Bl"ock") in the Fenton Village 
District of the Silver Spring Central Business District ("CBD") 

Dear Mr. Leggett: 

On behalf of the Petitioner, and pursuant to Sections 49-62 through 49-63 of the Montgomery 
County Code, 2004, as amended (the "Code"), we hereby request the abandonment of a portion 
of the Parking Lot 3 Public Alley (the "Surplus Parking Lot 3 Public Alley") previously 
established within the Subject Block that will no longer be needed to fulfill a public purpose, as 
further described herein. Section 49-62 of the Code aut..lJ.orizes the closing and abandonment of 
any right-of-way used by LlJe public, includ~ng roads, streets, alleys, and other improvements. As 
furt..her defined and described below, Petitioner is the owner or contract purchaser of several 
properties within the Subject Block that are immediately adjacent to and benefited by the Parking 
Lot 3 Public Alley, including Public Parking Lot No.3 ("Parking Lot 3"), which is owned by 
Montgomery County (the "County") and that will be developed by Petitioner (along with 1 
Petitioner's other land holdings) in public/private partnership with the County pursuant to an J 

executed General Development Agreement (the "GDA") and as a result of a competitive public 
solicitation process conducted by the County (the "RFP"). A substantial portion of the Subject 
Block will thus be redeveloped by Petitioner utilizing the optional method of development in the 
CBD-l zone of the County (the "Optional Method Redevelopment"). As a result of the Optional 
Method Redevelopment and the resulting internal and external vehicular circulation system 
created thereby, the Surplus Parking Lot 3 Public Alley will no longer be needed to fulfill a 
public purpose, and thus abandonment of the Surplus Parking Lot 3 Public Alley is sought (all as 
further described below). 

Parking Lot 3 was acquired by the County by a series of deed instruments in or around the year 
1948. In order to establish a means of internal ingress and''egress to a public street for the 
remainder of each of the individual properties surrounding Parking Lot 3 and acquired by the 

L&B I045522v12l02015.0029 
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County for Parking Lot 3 (the "Perimeter Properties to Parking Lot 3"), the Parking Lot 3 Public 
Alley was created by the same deed instruments by which the County acquired and assembled­
the land for Parking Lot 3 (with the exception that a 20-foot Public Alley running from the 
middle of Parking Lot 3 to Fenton Street was created by plat dedicatiornather than by deed 
instrument). Parking Lot 3 and the Parking Lot 3 Public Alley, intended to provide public 
ingress and egress to all of the Perimeter Properties to Parking Lot 3, are identified on Exhibit 
"A" hereto, with Parking Lot 3 shown in red stripes, the Parking Lot 3 Public Alley created by 
deed instruments shown in orange stripes (with refer:eD.Ce-to the deecLinstruments that acquired 
the respective portion ofParking Lot 3 and also created the respective portion of the ParkingLot 
3 Public Alley indicated on Exhibit "A" by liber/folio reference), and the portion ofthe Parking 
Lot 3 Public Alley created by plat shown in green stripes (with plat reference also indicated by 
plat book and number). 

Current ownership of the Perimeter Properties to Parking Lot 3 that are benefited by the Parking 
Lot 3 Public Alley is identified-on Exhibit "B" as follows: 

• 	 The properties currently owned by Petitioner are shown in red stripes; 

• 	 Parking Lot 3, which is the subject of the GDA and to be owned and developed by 
Petitioner as part of the Optional Method Redevelopment, is shown in orange stripes; 

• 	 The "Benbassat Property", which is under contract for sale to Petitioner and that will be 
part of the Optional Method Redevelopment, is shoViTI in blue boxes (Pt. 8). Collectively, 
the properties currently owned by Petitioner, Parking Lot 3 and the Benbassat Property 
are referred to as the "Petitioner's Property", and 

• 	 The "GranDesign Property" (p. 9), the "Siman Property" (pt. 3); the "Kalivas Property" 
(pI. 4), the "Bloom Prqperty" (P. 10), and the "Katz Property" (Pt. 5) (collectively, the 
"Remaining Properties"), not owned or controlled by Petitioner and not part of the 
Optional tv1ethod Rede..v.eiopment, are shown in green sLripes. 

To reiterate, all of the Petitioner's Property will be redeveloped by Petitioner as part of the 
Optional Method Redevelopment per the GDA; the Rema.i.'ling Proper-..ies are notcth"Tently 
proposed to be included iILthe Optional Method Redevelopment 

The Surplus Parking Lot 3 Public Alley sought to De <:ibandoned by tllis Petition is shown in 
orange stripes on Exhibit "c" hereto, and abandonment is appropriate as this portion of the 
Parking Lot 3 Public Alley is part ofPetitioner's-Property; future ingress and egress to a public 
street (the sole intent for the original creation of the Parking Lot 3 Public Alley) will be 
otherwise established through the Optional Method Redevelopment. The Parking Lot 3 Public 

L&B i045522v12/02015.0029 
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Alley for which abandonment is not sought (the "Parking Lot 3 Public Alley to Remain") is 
shown in blue boxes on Exhibit "C". This Parking Lot 3 Public Alley to Remain continues to be 
necessary in order to provide ingress and egress to a public street for the Remaining Properties 
(sho\vTI in green stripes-on Exhibit "C") in conjunction with the vehicular circulation and ingress 
and egress improvements already existing or being created through the Optional Method 
Redevelopment. 

The proposed Optional Method Redevelopment is conceptually shown on Exhibit "D" hereto, 
with the proposed means of ingress and egress to public streets serving Petitioner's Property and 
the RemaL.Th"1:g Properties as a result of the Optional Method Redevelopment also illustrated. As 
part of the Optional Method Redevelopment, the combination of the Parking Lot 3 Public Alley l 
to Remain (identified by blue boxes on EXhibit "e" and labeled 16'-0" and 20'-0" "Public I, 
Alley," respectively, on Exhibit "D") and a newly created E!iv~!~E.i"ght£f:wa.r established for \ 
public use labeled as "Proposed Private Street" on Exhibit "D", will provide internal ingress and ~ 
egress to public streets for all of the Remaining Properties, thereby preserving the existing rights 
of all of the properties currently provided such ingress and egress via the Parking Lot 3 Public 
Alley. As a result~ the Surplus Parking Lot 3 Public Alley to be abandoned is no longer 
necessary. Of the Remaining Properties: 

I!I The GranDesign Property will continue to be provided ingress and egress by the currently 
improved "16'-0" Alley To Remain" adjoining it to the south and providing access to the 
"Proposed Private Street" (which provides public access to Thayer Avenue to the north 
and Silver Spring A venue to the south); 

• 	 The Siman Property will continue to be provided ingress and egress in exactly the same 
manner as the GranDesign Property described above; 

• 	 The Kalivas Property will be provided ingress and egress in exactly the same manner as 
the GranDesign Property and the Siman Property described above. It should be noted 
that the Kalivas Property is currently served by a second 16'-0" Public Ailey adjacent to 
the Bloom Property and connecting to the "20'-0" Alley To Remain" created by plat and 
providing ingress and egress to Fenton Street. TI-as 16'-0" Public Alley is no longer 
necessary to provide public ingress and egress to the Kalivas Property as the "16'--0" 
Alley To Remain" and the "Proposed Private Street" provide public ingress and egress 
for the Kaiivas Property to Thayer Avenue and Silver Spring Avenue, thereby preserving 
public ingress and egress for the Kalivas Property to two public streets; 

• 	 The Bloom Property will continue to be served by the currently improved "20'-0" Alley 
To Remain" adjoining it to the south and providing public ingress and egress to Fenton 
Street, and 

L&B l045522v12/02015.0029 
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• 	 The Katz Property will be provided public ingress and egress by the "16' -0" Alley To 
Remain" adjoining it to the north and providing access to the "Proposed Private Street" 
and Silver Spring Avenue to the south and Thayer Avenue to the north. It should be 
noted that the "16'-0" Alley To Remain" referenced above has never been improved. 
and/or utilized for ingress and egress to tlleKatZProperty (approximatelye!gIrtfeet of it 
"being in clITVgrass~a.nd'fuerem:-~iiling-a:pproXimately eight feet utilized as part of Parking 
Lot 3). This notwithstanding, Petitioner will improve the "16'-0" Alley To Remain" to 
allow future public ingress/egres-s-to the "Proposed Private Street" and Silver Spring 
A venue and Thayer A venue, as described, thereby improving circulatien .for the Katz 
ITQperty. 

All of the Petitioner's Property will have ingress and egress through the integrated design of the 
Optional Method Redevelopment. All improvements proposed with the Optional Method 
Redevelopment necessary to maintain ingress and egress to all affected properties will be staged 

to ensure contL."'ltllng ingress and egress. I:i.o RrQ.~gy.1Yill bed~!li~8E- ade9.l!ate means 01 , 

~~es.s or egress as a res,ult ~f the requested abandonme~t~ the ingress and egress t.~at wil~.~,e\ 

~hshed with the ORt~onal M~tli2sLRed~lllJcllt The abandonment of the SurpIUSPaiking \ 
Lot 3 Public Alley and the creation of the "Proposed Private Street" for public use will be l 
effectuated through the recordation of a subdivision plat as part of the Optional Method ) 
Redevelopment. 

For all of the reasons described herein, the Surplus Parking Lot 3 Public Alley to be abandoned 
is not necessary for public use. Abandonment will allow for the Optional Method 
Redevelopment as envisioned for Fenton Village and the Subject Block by the Silver Spring 
CBD S-ector Plan and as provided for "vith the GDA. 

Associated with this Petition, also find attached as Exhibit "E" a metes and bounds description of 
·the Surplus Parking Lot 3 PuolTc Alley for which abandonment is hereby sought (the metes and 
bounds description is in five (5) parts and the five (5) parts are also shown on Exhibit "e"). Also 
enclosed please-find. a complete Tist of adjoining and co.nfro.nting property owners, attached 
hereto as Exhibit "F~ a check in the amomrt ofS2,500:.00,-representing the filing fee for the 
proposed abandonment. \.- _ ( ")

~:f! 

We look fonvardto-discussing the requested abandonment in greater detail at the .public hearing, 
and we will be available at that time to answer any questions. In the meantime~ however, if you 
have any questions, or if any additional info.rmation is needed, please do. not hesitate to contact 
us. 
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Very truly yours, 

LINOWES AND BLOCHER LLP 

Heather Dlhopolsky 

Enclosures 

cc: k. Michael S. Cassedy 
Mr. Gregory M. Leek 
Mr. Al R. Roshdieh 
Mr. Stephen Nash 
Mr. Rick Siebert 
Mr. Eliezer H. Benbassat 
Mr. Robert P. Hillerson 
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ENGINEERS I!\iI PLANNERS Ii!I LANDSCAPE ARCHITECTS iI SURVEYORS I!l1 GPS SERVICES 

EXHIBITE 

OCTOBER 24, 2008 

DESCRIPTION OF PORTIONS OF 

THE ALLEYS TO BE ABANDONED IN THE 


SUBDIVISIONS KNOWN AS 

"R. HOLT EASLEY'S SILVER SPRING" 


PLAT BOOK 1 PLAT NO. 54 AND 

"SILVER SP-RING PARK" 


PLAT BOOK 1 PLAT NO. 68 

(131H

) ELECTION DISTRICT 

MONTGOMERYCOUNTY,MARYL~ND 

Being part of an unnamed alley in the subdivision known as <~R. Holt Easley's Silver 

Spring" per plat thereof recorded in Plat Book 1 as Plat Number 54; also being part of the 

alleys created by deeds recorded in Liber 1208 at Folios 505, 507, 509, 511~ 517,519, 

521, 527 and -527 all recorded among the Land Records of Montgomery County, 

Maryland and being more particularly described as follows: 


PARTl 

Beginning fOIthe same at a point lying on the southerly right-of-way line of the unnamed 

alley lying between Blocks E and F as shown on the aforesaid plat recorded in Plat Book 

1 as Plat Number 54 being 150 feet westerly of t.~c easterly end thereof; thence :nmni.ng 

with a portion of said southerly right-of-way line, as now surveyed in the datum of the 

Maryland Coordinate System (NAD83/91 MD1900) 


L) South 87-0- 39' 30" West, 200-.00 feet to a point marking the .southwesterly 
comer of said unnamed alley, said point alsa lying on the easterly line of Lot . 
3, Block E as shown on the aforesaid pIat recorded in Plat Book 1 as Plat 
Number 54; thellceru:n:ning \vith a portion of said easterly line of Lot 3, Block 
E 

2.) North 02° 20' 30" West, 20.00 feet to a point marking the northvvesterly 
comer of said unnamed alley; thence running with a portion of the northerly 
right-of-way line thereof 

3.) North 87° 39' 30" East, 200.00 feet to a point; thence leaving said northerly 
right-of-way line and nmning so as- to cross and indudea portion of said aIley 

4.) South 02° 20' 30" East, 20.00 feet to the point of beginning containing 4,000 
square feet or 0.09186 acres ofland. 

ViKA incorporated ~ 
20251 Century Boulevard, Suite 400 ~ Germantown, MD 20874 ~ (301) 916-4100 (liB Fax (301) 916-22('"' '{g) 

Mclean, VA !ill Germantown, MD 



PART 2 
Beginning for the same at a point lying on the southerly right-of-way line of the unnamed 
alley lying between Blocks E and F as shown on the af0resaid plat recorded in Plat Book 
1 as Plat Number 54 being 136 feet westerly of the easterly end thereof; thence running 
with a portion of said southerly right-of-way line, as now surveyed in the datum of the 
Maryland Coordinate System (NAD83/91 MD1900) 

1.) North 87° 39' 30" East, 16.00 feet to a point; thence leaving s~ld_SQ-ut..qerly 
right-of-way line and running so as to cross and mclude a portion of Lots 6, 7 
and 8, Block E as shown on the aforesaid plat recorded in Plat Book 1 as Plat 
Number 54 the following two (2) courses and distances 

2.) South 02° 20' 30" East, 80.00 feet to a point; thence 

3.) South 87° 39' 30" West, 130.00 feet to a point on the westerly line of the 
aforesaid Lot 6, Block E; thence running with a portion of said line 

-4.) North 02° 20' 30" West, 16.00 feet to a point; thence leaving said westerly 
iine of the Lot 6, Block E and running so as to cross and include a portion of 
Lots 6, 7 and 8, Block E as shown on the aforesaid plat recorded in Plat Book 
1 as Plat Number 54 the following two (2) courses and distances 

5.} North 87° 39' 30" East, 114.00 feet to a point; thence 

6.) North 02° 20' 30" West, 64.00 feet to the point of beginning containing 3,104 
square feet or 0.07126 acres ofland.· 

PART 3 
Beginning for the same at a point lying on the -common line of Lots 4 and 5, Block E as 
shown--on the aforesaid plat recorded -in Plat Book 1 as Plat Number 54., being 120.00 feet 
northerly of the southerly end thereof; thence leaving said common line and running so as 

. to cross and include a portion of Lots 2, 3 and 4, Block E as shown on the aforesaid plat 
recOrded in Plat Book 1 as Plat Number 54, as· now su.rveyed in the datmrr of the 
Maryland Coordinate System (NAD83/91 MD1900) 

1.) 	SolF..b. &7° 39' 30" West, 150.00 feet to a point on the easterly line of the 
aforesaid Lot 2, Block E; thence running with a portion of said line 

2.) North 02° 20' 30'West, 16.00 feet to a point; thence leaving said easterly line 
of Lot 2 Block E and running so- as to cross and include-a portion of Lots 2, 3 
and 4, Block E as shown on the aforesaid plat recorded in Plat Book 1 as Plat 
Number 54 



3.) North 87° 39' 30" East, 150.00 feet to a point on the aforesaid common line of 
Lots 4 and 5, Block E; thence running with a portion of said line 

4.) South 02° 20'-30" East, 16.00 feet to the point of beginning containing 2,400 
square feet or 0.05510 acres ofland. 

PART 4 
Beginning for the same at a point lying oJlthe easterly line of Lot 1, Block E as shown 
on the aforesaid plat recorded in Plat Book 1 as Plat Number 54, being 6.00 feet southerly 
of the northerly end thereof; ii;'en:ce'" lea.ving smd common line and running so as to cross 
and include a IXIFtl-0Uef Lgts 2 and 3, Block E and Lots 1. and 8, Block£~ as shown on 
the aforesaia plat recorded in Plat Book 1 as -P-lat Number 54 and a portion of Lot 1, 
Block 0 as shown on a plat entitled "Silver Spring Park" recorded in Plat Book 1 as Plat 
No. 64 among the aforementioned Land Records, as now surVeyed in the datum of the 
Maryland Coordinate System (NAD83/91 :MD1900) 

1.) North 87° 39' 30" East, 150.00 feet to a point on the easterly line of the 
aforesaid Lotl~ Block F; thence running with a portion of said line 

2.) North 02° 20' 30" West, 16.00 feet to a point leaving said easterly line of Lot 
_1, Block F; tlience 

3.) South 87° 39' 30" West, 150.00 feet to a point; thence 

4.) South 02° 20' 30" East, 16.00 feet to the point of beginning containing 2,400 
square feet or 0.05510 acres ofland. 

PARTS. 
Beginning for the same at a point lying on the nort.herly right-of-way line of the unnamed 
alley lying between Blocks E and.F as shown on the aforesmd plat recorded h.'1 Plat Book 
las Plat Number 54 said point -marking t.'!J.e end of lille three (3) of Pa...-rt One (1) Df this 
description; thence nmning with a portion of said southerly right-of-way line, as now 
surveyed in the datum of the Maryland Coordinate System CNAD83/91 J\1D 1900) 

1.) South 87° 39' 30" West, 16.00 feet to a point; thence leaving said southerly 
right-oI-way line and running so as to cross and include a portion of Lot 4, 
Block F as shown on th~ ::!fnres~id plat recorded in Plat Book 1 as Plat 
Number 54 the following two (2) courses and distances 

2.) North 02° 20' 30" West, 67.00 feet to a point; thence 



3.) 	North 87° J9' 30" Eas~ 16.00 feet to a point on the westerly line of Lot 5, 
Block as sho'WIl on the aforesaid plat recorded in Plat Book 1 as Plat 
Nu...11lber 54; thence running-with said westerly line of Lot 5, Block F 

4.) South 02'0 20' 30" East, 67A)U feet to the point of beginning containing 1,072 
square feet or 0.02461 acres of land. 

The-undersigned hereby states that the metes and bounds description hereon was prepared 
by myself or under my direct supervision andJhat it complies with the Minimum 
Standards ofPractice for Metes and Bounds Descriptions as established in Title 9, 
Subtitle 13, Chapter6, -Section 8 of the Code of Maryland Regulations as enacted-and 
amended. 	 ,\•.\~\~lllIllrllll 

~,"''''''''.::... or MAA';".I.I
,::-'" ,\"fo- < ......~ 

';",,~ ""1A~ 
~ ~, .." -:. 

f '" JAMES A FLEMING a ~:: * . 	 * 
IX:

E:NO. 21237 
-:''''0 

~~ 	 0= 
... ..-:< 	 J>:.i
~~L'. ~ ... 
~'" -r . ~Q~~~ 

-:. '0 ~-:s §­
""-tl 	 J'{AL II \>\~ ..........
' 'T'I ,.. \I/>'\:Date 	 James A Flemtng "'lUi IUll'\ 

Pr()fessional Land Surveyor 
M&ylandNo.21237 
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LIST OF ADJOINING AND CONFRONTING PROPERTY O'YVNERS 

October 23,2008 


Tax Account No. 

13-01041288 

13-02044983 

r 13-01043904 

I 
113-01044010 

I 
I 13-0104J87D 

13-01045663 

13 -01046601 

I 13-D1041324 

13-01041335 

13-01041346 
I 

13-01041357 

13-01042864 

13-01043493 

13-01045218 

13-01045220 

13-011)45231 

13-01047924 

13-02044983 

• 13-01047217 

13-0-1042465 

13-01043312 

13-01046942 

Name Address LotlParcel 
Adjoining Property 

I Fenton Street Development LLC 4412 Walsh St P5 
Chevy Chase,"MD 20815-6008 PTLTS 6 & 7 

Michael LLC clo Robert Paul Hil1erson Mgr. 

I 801 Wayne Ave., Ste. 300 PI 
Silver Spring,"MD 20910-4450 

1Montgomery County EOB 101 -Monroe St. PI 
Rockville,"MD 20850 LT7PTLT1­

I 6, 8, 10 
Ilvluntgomery County EOB 101 Momoe St. PI 

Rockville,"MD 20850 PT3 
PT8 

Montgomery CDun~ • 101 Momoe St. PI 
I Rockville,"MD 20850-2540 PT 2,3,4 

8204 Associates Limited Liability J 8204 Fenton St. 
P9Company . Silver Spring, MD 20910-4509 

Eliezer H. Benbassat, et a1. 905 Silver Spring Ave. 
P8

Silver Spring,"MD 20910 
Michael LLC 801 Wayne Ave., #300 I 

PI
Silver Spring,"MD 20910-4450 IMich~e! LLC 801 Wayne Ave.,#300 

P2
• Silver Spring,"MD 20910-4450 

MichaelLLC 801 Wayne Ave., #300 
P3.

Silver Spring, MD 20910-4450 
Michael LLC 801 Wayne Ave., #300 

P4
Silver Spring,"MD 20910-4450 

MichaelLLC 801 Wayne Ave., #300 
PI

Silver Spring,"MD 20910-4450 
MlchaelLLC 801 Wayne Ave., #300 

P6
Silver Spring,"MD 20910-4450 

MichaelLLC 801 Wayne Ave., #300 P8 
Silver Spring,"MD 20910-4450 PT 1 

MichaelLLC 801 Wayne Ave., #300 PI
. Silver Spring, lYro 20910-4450 

MichaelLLC 801 Wayne Ave., #300 
PI

Silver Spring,"MD 20910-4450 
MichaeiLLC \801 Wayne Ave., #300 

PISilverSpring, MD 20910-4450 
MichaelLLC 801 Wayne Ave.,. #300 

PI
Silver Spring, 1vID 20910-4450 

911 Silver Spring Ave Partnership 4641 Montgomery Ave., #200 
P5

Bethesda,"MD 20814-3428 
i Athena C. Kalivas, et a1. 12.,':t{}1 Overpond Way 1:'3 

Potomac,"MD 20854-3040 P4 
WoolfSiman P.O. B-c;x-2153 

I P3
• Rockville,:MD 20847-2153 

Grandesign Building LLC 912 Thayer Ave. 
9

Silver Spring, 1vID 20910-4570 

Block 

F 

E 

E 
E 
F 
F 

E 

E 

E 

E 

E 

I E 

0 

I E 

0 

F 

0 

E 

E 

E 

! F 

F 

F 

I 

I 
I 

Page 1 of2 
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LIST OF ADJOINING AND CONFRONTING PROPERTY OVVNERS 

October 23,2008 


Address I
Tax Account No. 
 Name LotlParcel 
v
8204 Fenton St13-01045674 
 8204 Associates Lmtd Liab Co 

PIO E
Silver S~rinZ, MD 20910-4509 


13-01046235 
 Fenton Street DevelopmentLLC 4412 Walsh 8t F-
Chevy Chase, MD 20815-6008 


13-01042454 IAthena & Jerry Kalivas 
 12301 Overpond Way 
P4 F

Potomac, MD 20854-3040 

13-01044021 
 Montgomery County EOB 101 Monroe St. 

PI
Rockville, MD 20850 


Homeowners &Civic AssoCiations

IHeather-Dlhopolsky, Esq. 
 301 

. Linowes and Blocher LLP 
 961-5270 


7200.WlsCOI~.Sin A venue 
I Suite 800 

i Bethesda, MD 20814 


Page 2 of2 
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MONTGOMERY COUNTY ~rF\:irQ'l\ 1'01 \\,' 

EXECUTIVE ORDER \~,0U=V lJ 
Offices of the County Executive. 101 Monroe Street • Rockville, Maryland 20850 

Subject: Abandonment- of Public AIley within 
Public Parking Lot No.3, Silver Spring 

Executive Order N 

022-09 

i0rigi'itating Department: 
Transportation 

'\ Department Number 'l Effective Date 
AB 01-09 I 01/27/09 II 

1 	

IAB719 

L 	 Pursuant to §49-62 of the Montgomery County Code (2004) as amended, the County Executive or 
'bis- Designee shall conduct a Public Hearing 

at 1 :30 p.m. on Wednesday January 28,2009 

101 Monroe Street, EOB Lobby Auditorium 

Rockville, Maryland 20850 


to consider an application received from Linowes and Blocher on behalf of its client, Michael 
1.1.C., the Applicant, seeking abandonment of a portion of the Public Alley within Public Parking 
Lot No.3 in Silver Spring. 

2. 	 After the aforesaid Hearing, the Hearing Officer shall report his or her findings and 
recommendations to the County Executive for further consideration as prescribed by County Code. 

Approved as to Form and Legality APPROVED 

Office of the County Attorney 


BY~~~7 
Eric C. Willis / 

Assistant County Attorney Assistant Chief Administrative Officer 


~/12~!o( 

Distribution: 

Department of Transportation 

Department of Finance 


Revised 4/96 



OFFICE OF COUNTY EXECIJTIVE 

EXECUTIVE OFFICE BUILDING 

ROCKVILLE, MARYLAND 20850 


IN THE MATTER OF: 

Petition of Michael LLC * DEPARTMENT OF 
* TRANSPORTATION 

* 
PUBLIC ALLEYS ABANDOr--TMENT * 
W1THIN SILVER SPRING PARKIN-G LOT 3 * PETITION NO. AB719 

* 

BEFORE: Mohammad Siddique, Public Hearing Officer 

PUBLIC HEARING OFFICER'S REPORT AND RECOMMENDATION 

I. Background 

The hearing and public comments in the captioned matter pertain to a petition 
,. 

filed by Michael LLC ("Petitioner"), to abandon portions of public alleys within Silver 

Spring Parking Lot 3 as shown in Exhibit 1, sub Exhibits A-C of the application dated 

October 30, 2008. Parking Lot 3 is owned by Montgomery County ("County") and is 

bordered by Thayer Avenue to the North, Fenton Street to the East, Silver Spring Avenue 

to the South and Mayor Lane to the West. Parking Lot 3 is slliiolliJ.ded by pro.~erties 

owned by the Petitioner, GranDesign Studio, Inc., Woolf Siman, Athena Kalivas, Yuav 

Katz and 8204 Associates LLC. The Petitioner claims to have contracted to acquire 

property PT8 in Block E (the "Benbassat Property"). There are public alleys within 

Parking Lot 3. Abandonment Petition No AB 719 seeks abandonment of portions of·the 

public alleys on the basis that they are no longer necessary for public use under 

Montgomery County Code §§ 49-62 and 49-63. The County-owned Parking Lot 3 will 

1 




be developed by the Petitioner pursuant to an executed General Development Agreement 

(the "GDA") with the County. Petitioner has conceptually proposed a development plan 

utilizing Parking Lot 3 and its surrounding properties. The plan exhibits subrritted with 

the abandonment application indicate that the Petitioner will provide right-of-way alleys 

for ingress and egress to several of the properties. (See Exhibit 1). 

Pursuant to § 49-62(f) of the Montgomery County Code, a public hearing on the 

petition was. held at 1 :30 p ..m. on January 28,2009, in the Lobby Level Auditorium ofine 

Executive Office Building, 101 "Momoe Street in Rockville, Maryland. Notice of 

Hearing was mailed to neighboring property owners and was published in the 

Montgomery County Sentinel newspaper on January 15,2009 and January 22, 2009. 

Testimony was received at the hearing and several exhibits were entered into the record. 

The record was held open for three weeks until 5:00 pm on February 19,2009. 

~t.~dditional comments were received prior to closing of the records. 

The Montgomery County Pianning Board scheduled a final hearing on the 

developmentplans for the Parking Lot 3 on May 28, 2009. Prior to the final hearing, the 

Planning Board requested that the record be reopened to incorporate additional 

comments. The record was reopened and all the p~rf:ies were notified and were asked to 

submit cornments if any. The record was closed on June 5, 2009. In addition to the 

Planning Board's comments, three sets of comments were received and were recorded as 

Exhibits 31 through 34. 

II. Summary of Testimony 

Michael Cassedy of the ~mery County Department of Transportation 

presented the brief background of the development plan and the layout of the alleys 
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proposed to be abandoned. :tvlr. Cassedy explained the process that was followed up to 

the hearing. 

Robert Dalrymple, an attorney with the law firm of Linowes and Blocher, 

presented the testimony on behalf of the Petitioner. Robert briefly explained the 

background of the GDA and the historical background ofParKing Lot 3. Mr. Dalrymple 

also provided the rationale behind the abandonment of the alieys in Lot 3. He 

explained graphically how the GranDesign, Siman, Kalivas and properties wilLbe 

provided ingress and egress to and from the lot area. All the graphics were submitted 

into the record. 

John Kalivas, whose mother, Athena Kalivas, owns the Kalivas Property, spoke 

on her behalf. The property is located at 908 Thayer A venue and backs to Parking Lot 3. 

:tvlr. Kalivas contended that the building tenant has been using the rear of the building for 

loading and u..'1loading supplies and as such a rear access to the south of the building is 

the only access to the public alley. Mr. Kalivas explained that the rear access is denied 

the tenfult will have no choice but to move which will cause a loss of sole income for his 

mother. M...r. Kalivas pointed out that the Petitioner has offered to modifY the building so 

that it can be accessed from the southwest comer on to the public alley and that this 

public alley can be used for loading and unloading. A letter from Bernard Cooney who 

represented the Kalivas family seemed to conl'irm that such a proposition had been 

agreed to by the Petitioner. The letter with attachments is entered into the record as 

Exhibit 17. A-ccording to the Petitioner's plan, thepublic alley to remain will serve the 

Kalivas, Siman and GranDesign properties. ClarifYing further, the Petitioner's counsel 

pointed out during the hearing that the Petitioner will work closely mth Kalivas and 
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clarify the ingress and egress scenarios effectively. Mr. Dalrymple submitted pictures of 

the rear of the Kalivas property where trucks are being loaded or unloaded outside the 

public alley system. The pictures were entered into record as Exhibit 16. The 

Petitioner's counsel said that ingress and egress from the building will be accomplished­

with some retrofit to the building when the project plan is finalized. The Petitioner' 

mentioned that either the owner can retrofit the entrance to the building or the Petitioner 

Cfu'l do it for them. 

Michael Gerecht also testified. Mr. Gerecht is a "partner" with 8204 Associate 

LLC, which owns the property identified as "Pt 9" and "Pt 10." (See Exhibit 1). Mr. 

Gerecht objected to a graphic drawing presented by the Petitioner in which the Gerecht 

property was color coded as the Petitioner's property. Petitioner's counsel explained that 

since the property did not directly abut the alley system no designation was assigned to 

the Gerecht property. Mr. Gerecht pointed out that the County granted his business an 

easement, in 1990, for a pedestrian bridge. Mr. Gerecht insisted that the easement gives 

him the right to access his building via the pedestrian bridge. Mr. Gerecht stated that, 

unlike other properties, the second floor front entrance of his building is connected to 

Parking Lot 3 via the bridge. Mr. Gerecht maintains that the easemeni.can only be 

extinguished witlI his written consent. The copy of the easement has been entered into 

the record as part ofExhibit 10. In support of his claim, Mr. Gerecht submitted a letter 

from his counsel, Lynott, Lynott & Parsons, which was ente!ed into LlJ.e record as Exhibit 

15. The letter states that, in the abscllc~ cfthis access to h1.e building, the business will 

be adyerscly impacted. The building will, allegedly, lose ingress and egress ri-g;.1:ts. 1'-he 

Petitioner's counsel acknowledged the presence of the easement and clarified during the 
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hearing that the Gerecht property will be provided a solution to this issue in the project 

plan. 

Yoav Katz, the owner of the Katz property, stated that he supports the 

development project, but he wants to make sure that he has access to the public alley 

behind the building for ingress and egress to the street surrounding Parking Lot 3. He 

emphasizes that he has never surrendered the-ri-gITtof access to the public alley. The 

project plan presented by the Petitioner has addressed this issue. 

WoolfSiman, an owner of the Sirnan property, submitted comments via 

electronic mail. (See Exhibit 28). Mr. Siman indicated his approval for the abandonment 

and for the Studio Plaza plans with one recommendation: to widen the 16' alley at the 

rear ofhis property. 

Tadeo Grodzki, a "principal" of GranDesign Studio, Inc_, stated that he fully 

supports the abandonment and the Studio Plaza plans and that it will enhance the 

common enjoyment of the area. (See Exhibit 29). However, Mr. Grodzki raised a safety 

issue-arising from the elimination of protection from vehicles striking the GranDesign 

building. GranDesign states that currently there is a sidewalk within the 16' public alley, 

but the Studio Plaza plans call for no side walk. And the alley needs to be widened for 

safe pedestrian and truck traffic. 

East Silver Spring Citizen's Association "ESSeA" has opposed the idea of selling 

Parking Lot 3- stating it will have adverse effect on the businesses on the Fenton Street. 

(See Exhibit 21). It has supported the views expressed by L"lJ.e Kalivases and Mr. Gerecht 

regarding their respective properties. 
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Aprivate citizen, Jane Gorbaty, also opposed the idea of selling Parking Lot 3 and 

its adverse impact on the adjoining businesses. (See Exhibit 19). Ms. Gorbaty pointed 

out that b1.e Petitioner has been usi...rrginti:rnidation to force the surrounding businesses to 

-sign on for his development plans. The Petitioner has denied that he has used coercive 

tactics to get his way. However, this issue is beyond the scope of this hearing. Ms. 

Gorbaty sU'IIPorted the rights of businesses to have access to the public alleys. 

Tn administering the-abllil.donment provisions of Chapter 49, the County 

Executive is required to solicit a response to the abandonment proposal from a variety of 

public agencies, including each public utility authorized by the Public Service 

Commission to provide service within the area and any grantee of a franchise if the 

grantee is authorized to use or install facilities in the right-of-way. Under Montgomery 

County Code 49-62(g), if an agency or other pa..>1:y does not respond within 60 days after 

notice is first published under section 49-62(e), the County Executive must presume that 

the agency or other party does not oppose the proposal. Verizon has notified the county 

that it does not have existing facilities in the PUElEasementlDedication which conflicts 

with this abandonment request. Washington Gas has determined that it has no gas line in 

the area of proposed abandonment. The police department has indicated it has no 

objection: to this abandonment. Washington Suburban Sanitary Commission has stated 

that it does not have any facilities in Parking Lot 3. The Department of Fire and Rescue 

has indicated that it has no objection to the abandonment as long as Planning Board 

app;v-;~s the plan. The Department ofTransportation has recommended the 

abandonment provided Planning Board approves the .future preliminary site plans for the 

Studio Plaza No. 9-20070010. 
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After the reopening of the record, the Katz, Kalivas and Gerecht property owners 

submitted additional testimony through their counsel David W. Brown of the law firm of 

Knopf & Brovm. Mr. Brown's letter is entered into the record as Exhibit 34. Mr. Brown 

challenged Executive Order # 070-09 for its accuracy. The inaccuracy can be taken as a 

typographical error rather than a substantive one. Mr. Brown argued that the County 

Executive did not have the authority to execute the GDA. Mr. Brown failed to note that 

the validity of the GDA is not within the scope of this hearing. Mr. Brown argued that 

his clients have the right to access the alleys behind t.heir respective properties through 

the existing public alley system 'vvithin Parking Lot 3. That claim is also not within the 

scope of this hearing. rvIr. Brov"n did not address whether his clients' claimed rights of 

access can be satisfied ¥,lith the perpetual access system to be provided by the Petitioner. 

Mr. Brown argued that, "an alley created by plat is a dedication, and upon its 

abandonment, title to the property reverts to the owner of the abutting properties from 

whence the dedication arose." Mr. Brown re-emphasized the points already made by 

truee property owners with reference to a similar precedence arising out of court cases. 

Petitioner's cCfLlnsel, Robert Dalrymple, submitted a rebuttal to the argument of 

Mr. Brown maintaining that the Katz, Kalivas and Gerecht property owners' claims are 

irrelevant for the purpose of abandonment of the public alleys. 

The Planning Board has recommended the approval of the project plan and of the 

requested abandonmerrtwith the condition that 

Tne requested abandonment shall become effective simultaneously with 
the recordation of record plat(s) for the proposed Dev-e-ropment, with the 
areas of abandonment consistent with the approved Project plan. At the 
Preliminary Plan, the Applicant must satisfactorily demonstrate property 
ov"nership over all elements included within the plan. The preliminary 
Plan must also provide adequate vehicular and pedestrian access to the 
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Development and address-interim and permanent parking needs for 

independent properties/businesses adjacent to the Development. 


The plans that the Planning Board reviewed were not submitted into the record. 

III. Conclusions and Recommendations 

The abandoUo."'Ilent of rights-of-way is governed by the provisions of Montgomery 

County Code §§~49..62 and 49-63. Section 49-62 permits an application for the 

abandonment of a right-of-way by any person or govern..rnent agency, provides for public 

agency w.'1d utility company review, and requires a public hearing with notice. The 

hearing and notice procedULes have been satisfied, and the public agencies and-utility 

companies have been given an opportunity to review the petition for abandonment as 

described above. 

SectiDn 49-63 allows abandonment ifttle rIght-of-way is not needed for public use 

or if abmrdomnent is necessary to protect the health, safety and welfare of the residents in 

the neighborhood. Secti-on 49-63( d) precludes abandonment of a right-of-way which is 

the sole means of access to any property. 

In assessing-health, safety and welfare issues, the Council may consider 1) any 

adopted land use plan applicable to the neighborhood; 2) the safe and efficient pedestrian 

and vehicular trafilc patterns and flows, together with alternatives, in the immediate 

neighborhooEl., for local and through traffic; and 3) changes in facts and circumstances 

since the original dedication OfLhe right-of-way. 

The Planning Board has strongly supported the abandonment, but added some 

conditions under which the abandonment should be approved. 
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Points raised by individuals or organizations pertaining to the validity of the 

General Development Agreement are beyond the scope of this hearing and cannot be 

entertained. 

In the case of the Kalivas property, the Kalivaseshave configured the rear of the 

building to accept deliveries from the parking lot in general which extends beyond 

16-foot public alley at the rear of the property. The Kalivas property does not have any 

exit from the property onto the pllblic alley southwest of the property which also serves 

the Siman and GraIillesign properties. Any unobstructed and un-challenged use of the 

parking lot by the Kalivases for loading and unloading of trucks for several years is not a 

ground for permanency of access. And Chapter 31 of the County Code prohibits the 

loading or unloading of commercial vehicles in County parking lots and restricts the 

and type ofvellicles that may enter a Courrty parking lot. However, the Petitioner has 

approached the Kalivases to help them re-configure the building for loading and 

unloading from the southwest comer of the building to the remaining alley. 

The Gerecht property benefits from an easement for a pedestrian bridge. The 

Gerecht property does not abut the alleywayrthata:re proposed to be abandoned and the 

pedestrian bridge easement does not grant Mr. Gerecht access to those alleyways. 

Therefore, Mr. Gerecht's testimony and evidence has no bearing on the abandonment 

and may be addressed in a different 

Tadeo Grodzki, of GranDesign Studio, Inc., has indicated that there is an existing 

side walk which must remain for pedestrian safety. The issue-of pedestrian safety and the 

preservation of any sidewalk within the remaining public alley are beyond the scope of 

this abandonment hearing. 
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Based on a thorough review of the testimony and evidence of record, I [md that 

the alleys requested for abandonment are no longer necessary for public use. It is 

therefore recommended that the abamlonment be granted;;subject to the following 

conditions: 

1. 	 The Kali vas property is provided vehicle access to the southwest comer of 

the Kalivas building. 

2. 	 The requested abando!Lrnent~shall not become effective until Parking Lot 3 

is conveyed to the Petitioner and the record plates) for the proposed 

development are recorded. 

3. 	 The areas of abandonment must be consistent with the approved project 

plan and the record plates). 

4. 	 The abandonment of the alleys does not affect any private property 

interests, including any easements that benefit the properties that adjoin the 

parking lot. 

Respectfully submitted, 

Date: 	 August 26, 2009 

Mohanmlad Sidcfiqr...re 
Public Hearing Officer 

The Public Hearing Officer's Recommendation for Abandonment Petition AB 719 has 
been reviewed and is approved. 
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051.568
September 24, 20009 

TO~ Montgomery County Council. 
FROl\1: East Silver Spring Citizen's Association, 

.. Building Owners/CustoIIferslBusiness Owners in Fenton Village 

RE: 	 Upcoming Council Vote·on Abandonment of Public Alleys. 

In Parking Lot 3· in Downtown Silver Spring . 


c: ~\r "- <:. I t- \ t:. \ 
REQUESTED ACTION: ~~~-:-:-:...~;'::=",:",__ 

Werespectfully ask the Council to consider our concerns outlined in this Jetter and attached 
.. documents, aild vote NO on the proposed abandonment of public al1eys in Parking Lot 3. 

BAC:KGROUND 
The County Parking District severai yearsago put out an RFP to develop Parking Lot 3 in 

Silver Spring, a surface lot purchased by theCoimty in the late1940'sfromsl.l1Toundfilg building 
owners, exclusively with the intent .of maintaining a parking lot for use by customers and tenants of 
those buildings. The purchase deeds c1eady state that future access was guaranteed and to (,,;nsure 
this, specific property rights Were created for building owners. .' . 

The proposal to develop Lot 3 was entered int() withoutdiscussion with the communi tv nor 
building owners, who could have informed the County about existing property rights. Furthermore, 
no research wasdone by the County, which would readily have brought ou~ property rights to light. 
Instead, the County invested significant time and money in closing a deal with a developer; who: . 

. apparently discovered those property rights only upon executing a title search, Is that the way' . 

. business should be handled in Montgomery County? 


Though MNCPPCrecently' approved a project plan for tliesiteand does reference issues of 
building access, their approving resolution clearly states that easement and abandonment isslles are 
beyo]l~d their purview-:::---abandonments are a Council issue and easements. a legal issue. 

We, the residents,busines$,and property owners on the attached petition and others beseech 
the Council not to approve this. abandonment. As Councilnlember Eplin herself informed us some 
months ago, she is well aware the area is now blighted largely due to the developer's deliberate 

. demolition ofsurrounding properties, well before such demolition was necessary, and furthermore, 
by eliminating businesses he has dealt a significant blow to parking revenues in Lot 3-a Lot that 
was once routinely full but now routinely has ample space! 

Abandoning access vital to other businesses, especially at this difficult economic time, 
rewards a developer (especially one known by business, government and residents for his difficult 
behavior over the years) who takes actions adversely affecting the economic health of the area and 
'would continue doing so by tearing down recently occupied buildings long before they need to be. 



A decision by the County to abandon alleys that are not unused public alleys but ones 
granted by deed to property owners in return for selling theirland to the County for use specifically 
as a parkin~with the proviso they would always have unhindered access to their buildings, 
would show Montgomery County as willing to favor a single private entity's financial well-being 
over property rights the County granted to others. Is that the desired message? 

Lot 3 is sorely needed by the small, aJidheavily minority merchants bfFenton Street 

Village. It is also essential for access to sUITOlmding buildings--.access they have had, . 

unencumbered for 50 years, regardless ofwhat County officials have said about loading arid 

unloading rigJJ.ts. In reading tbe deeds,jt was clearly the intent ofthe County to l:my the land from 

the . 0wners with the provision that access be maintained, and said access for commercial 

buildings would clearly mean loading and unloading via the parking lot. 


. . 

Furthen110re, 4~is proj~ct is contingent on replacing safesurface parking with a fully 
underground, unstaffed lot. A Silver Spring police spokesperson has publicly stated opposition to 
this garage on the grounds it presents significant crime concerns and does not comply with what is 
known as crime prevention through environmental design, and they pointed out that the developer 

. was not willing to even meet with t~emto discuss their concerns: . 

This garage, according to Park and Planning and Police public testimony, 'Noldd be the 
ONLY fi.111y underground only, unstaffed public parking lot in the County--in an area already beset 
with safety concerns. A member ofthe Park & PlanningBoard bluntly inforn1ed t11edeveloper at a 

. recent hearmg that SHE WGuid not park underground after 4 in the afternoon!: Yet the County 
Parking Division ~nd the developer are, intent on doing (lway with this safe public park~ng solely to 
enable a single private developer to profit ~t the expense of the community's public safety and the 
well being of small and minority business owners~ . 

Before the Council votes on thisab~donment, we, the me~chants, building owners, and 
residents ofFenton Village urge the Council to look atwhat you are voting on. There are ways this 
area could be developed without sacrificing the rights ofthe people in the interest of one developer. 
We would be bappy to speak with you. Note the 700 sign!'ltures on the hastily circulated petition. 

Attomey David Brown clearly articulated in his memo to Park and Planning why the 
proposed abandonment/project rim counter to what Montgomery County residents might expect of 
good local govemment. We urge you toread ills lI'..emo thoroughly, and to weigh our points. We 
would be more than h~.ppy to testify or answer further questions. 
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I.A.W 0F"FICE5 01'" 

KNOPF & B:a.OWN 
P"AX; (30111045-16103 

401 !AST .JEFFERSON STR£ET 

SUITE 206 

ROCKVILLE, MARYLAND 20850 ~JTrA'S OIFUr.CT DIAL. 

DAVID W. BROWN tlOI) 5415-6100 13011 S4"H!HOS 

MEMORANDUM 

Via Email 

Eha.hisel-mceoy@mnc,[!Rc-mc.org 


TO: 	 Elza Hisel-McCoy, Assoc. AlA. LEED-AP 

Senior Planner 

Development Review Division 

MNCPPC-MC 


FROM: 	 David W. Brown 

DATE: 	 May 12, 2009 

SUBJECT: 	 Analysis ofEasements on Studio Plaza, Project PIan 920070010 

This Memorandum is addressed to the Project Plan 920070010 Application 
("Application")~ where the Applicant, Michael, LLC r~Applicant"), proposes to construct 
the Studio Plaza Project rrif'roject") on property in the block bounded by Silver Spring 
Avenue, Fenian Street, Thayer Avenue and Mayor Lane ("Subject Property"). It is 
s'I.!bmir-..ed on behalf of three property owners in that block, as follows: 

1. 	 911 Silver Spring-Avenue Partnership 
4641 Montgomery Avenue #200 
Bethesda. MD 20814-3428 

Owner ofPart of Lot 5, Block E; 
Liber 8041, Folio 671 

2. 	 8204 Associates, LLC 

8204 Fenton Street 

Silver Spring MD 20910 


Owner of Part of Lot 9, Part of Lot 10, BlockE 
Liber 14707, Folio 370 
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3. 	 Athena C. and Dimitra Kalivas 

12301 Ovexpond Way 

Potomac, MD 20854-3040 


O"WD.ers ofPart of Lot 3, Part ofLot 4; Block F 
Liber 26890, Folio 294 

I will refer to these individuals and entities hereafter collectively as the "Property 
Owners." 

Tbe General Development Agreement and Ab311domeilt Pl:-oceeding AB-719 

Under the General Development Agreement ("GDA"). Michael. LLC 
("MichaeF') is to acquire Parking Lot #3 from the County and associated alleys in fee 
simple absolute, "subject to covenants, conditions, restrictions, easements and rights-of­
way of record as ofthe Effective Date," GOA, S.(a), which is October 24. 2008. GDA 1 
34 & p. 29. Actual 'transfer of title is to take place on the Settlement Date, which is 
supposed to be within 3 years of October 24,2008. GOA 12.(a)(i), ,. 3.(a)(i). 

The County has committed, in its capacity as a land owner, to join with Michael 
in a request for abandonment of the alleys. GDA 1 2.(a)(ii). The consummation of the 
deal is subject to a finding by the County Executive that Lot #3 and the alleys are "to no 
longer be necessary for public use.. /' GDA ,. lO.(b)(i). Michael is the petitioner in 
Abandonment Proceeding AB-719, filed by Michael on October 30~ 2008. It seeks 
abandonment ofpart, but not all of the public alleys located adjacent to Parking Lot #3. 
The request identifies five parcels. four of which are public alleys created by deed. and 
the :fifth an alley created by plat. A copy ofa Michael diagram filed in AB-719 depicting 
the five parcels, and identh~ing them as Parcels 1-5, is attached. 

As detailed below, the issue of ROW abandonment for public use is a distinct 
matter from extinguishment of private easements in the Subject Property. To date, this 
distinction has been do"WD.played or ignored by the Applicant, resulting in the impression 
before the Board that the only property rights at issue in relation to the Subject Property 
are the public property rights implicated in. AB·719. In some cases, there is no 
meaningful distinction because Michael is the fee owner of the land subject to an 
easement. Rnd when ownership ofan easement and the land burdened by an easement are 
in one and the same entity, the easement is extinguished by operation of law. That is, 
however, most certainly Dot the ease with respect to my clients. 

In order that the Board may understand the complete picture, I first describe the 
impact of the abandonment and the GDA in the case of the two ROW parcels where the 
Property Owners are Dot directly impacted, Le., Parcels 1 and 4. 

PareelI: This Parcel is the western (approximately 60%) part of the 20' public 
alley that extends into Lot #3 from Fenton Street It was created by Plat 54 when this 
area of Silver Spring was :first subdivided in 1904. An alley created by plat is a 
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dedication. and Upon its abandonment, title to the property reverts to the owner of the 
abutting properties from whence the dedication arose. South Easton Neighborhood 
Ass'n, Inc. v. Town of Easton, MarylinY, 387 Md. 468. 876 A.2d 58, 74 n.17 (2005). 'In 
this case. the ablltting properties are owned by the County, so the County would be free 
to sell Parcel 1 upon abandonment, assuming compliance ",itb. statutory prerequisites fer 
sale. 

Parcel 4: This Parcel consists of approximately 213 of the westernmost part of 
the 16' public alley running along the north side of Parking Lot #3 into and through the 
entryway to Parking Lot #3 from Thayer Avenue, which entryway was acq',lir:d by deed 
by the County in 1948. (The eastern 1/3 of this alley was created separately, by a 
November 1948 deed, and is not part of the abandonment proceeding (Liber 1208. Folio 
513).] 

There are three deeds relating to the creation of Parcel 4. The eastern 113 of 
parcel 4 was acquired by the County in two March 1948 deeds that themselves created no 
public or private ~..sement rights (Liber 1140. Folios 206, 207). The rest of Parcel 4 was 
acquired by the ComIty for $5000 in a November 1948 deed (Liber 1208, Folio 519).1 
This deed created a ROW over all of Parcel 4. This ROW was established on the land 
conveyed to the County in all three deeds, for the benefit of the grantor in the November 
1948 deed and the public, in wording essentially identical to that employed in creating 
the public ROW ofwhich Parcels 2 and 3 are part, as described below. 

In contrast to the situation involving the Property Owners. as discussed below, in 
the case of Parcel 4 the successors to the grantors who hold easement rights in Parcel 4 
are only two: the County and Michael, LLC. If the public ROW in Parcel 4 is 
abandoned, fee simple title to Parcel 4 will revert to the successor to the original. grantor. 
which will be M:ic...~ael. LLC, either directly (as owner of Lot 1. Block 0 and Lot 8, Block 
F) Or indirectly (as contract purchaser of all other property held by the gra.tltor in the 
November 1948 deed creating the easement, i.e .• the County), The legal doctrine known 
as "merger" will extinguish the easement when the sale to Michael, LLC is 
consummated. 

The Easement Held By 911 Silver Spring Avenue Partnership 

Next to be considered are AB-7l9 Parcels 2 &. 3. These Parcels comprise most 
but not all of an alley created by deed in 1948. The missing piece is a segment in the 
middle that is about one-eighth of the length of the entire alley. There is no indication 
from the GDA that there was to be any missing piece in the sale ofthis alley to Michael~ 
and its exclusion from AB-719 is without any legally coherent explanation or 
justification. It appears to be based solely on the fact that the abutting property to the 
south., part of lot 4 in Block E, Plat 54, is not owned or controlled by Michael or the 
County, but rather by 911 Silver Spring Avenue Partnership ('''911 SSA',), as detailed 
below. As will also be detailed, however, the property rights relative to Parcels 2 &. 3 are 

I The purchase price is eviClen.t from documental)' stamps OJ') the deed, as ~plain.ed in greater 
detail below in connection with deeds creating the Propeny Owner's easements. 
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not limited such that owners of abutting property such as 911 SSA have rights to use of 
only the portions of Parcels 2 & 3 immediately abutting them. Hence, it is logical and 
proper to consider the public alley as a whole, i.e., Parcels 2 & 3 together with the part of . 
the alley abutting the 911 SSA property. 

The deeds creating the alley were all executed between November 6th and 16th~ 
1948. All were recorded 'Within one minute of each other on November 26l 1948 in deed 
book 1208. All ate essentially identically worded, except for the necessarny slightly 
different descriptions of the property conveyed. In each case, the rear portion of a lot 
fronting on Silver Spring Avenue was conveyed to the Board of County Conuni.ssioDerS 
for Montgomery County, with a 10-),6"..1" option to repurchase at the sales price if the 
purchaser "'shall cease to use the said land for a parking lot, or a parking building." In 
each case, the consideration paid can be determined from the documentary stamps, placed 
on the deeds at the rate of $1.10 per $1000 of consideration at that tinte (according to 
SDAT officials in the Montgomery County office). Consideration to Block E lot owners 
was as follows: lot 8 - $2500; lots 4-7 - $3500; lot 3 - $4500; and lot 2- $5000. [The 
stamps have "X's" through them because a sale to the County was exempt from payment 
of any transfer tax. The stamps nevertheless reveal the amount of consideration paid by 
the County.] 

Most i.rn:portantly, in each case, all conveyances were, in addition to money, "in 
consideration of .•. the agreement ofth.e party of the second part herein [the County] to 
dedicate, pave and maintain a sixteen foot (16') public alleyway [across the back of all 
Seven of the lots as depicted by Michael in the abanqonment application Exhibit A1 with 
a perpetual right in the seUers, their heirs and assigns, ~o use said alleyway at all times as 
a means of ingress and egress to and from that portion of [the lot associated with each 
deedJ retained by the parties of the first part ... " In each case, the land on which the 
alleyway is to be maintained is part of the land conveyed by the deed The alleyway 
begins at the 20' alley created by plat 54 and ends at the west end oflot 2, block: E. 

The contemporaneous execution and simultaneous recording ofthese deeds, all in 
essentially identical form. and language make clear that what was intended was for each 
of the sellers to have a perpetual easement along the :rear of their retained properties, to 
and from the platted alleyway, the easement being on the property sold to the County. 
Collectively, these deeds created an easement by expreSs reservation. MilIer v. 
Kirkpatrick, 377 Md. 335, 833 A.2d 536. 544 (2003X"An express easement by 
reservation arises when a property owner conveys part of his property to another, but 
includes language in the conveyance reserving the right to use some part of the 
transfexred land as aright-of~way."). 

This situation is the obverse of the usual ROW abandonment situation. The 
typical context is where a platted street or alley is never finished and the abutting 
landowners petition for abandonment which, if granted. results in an unencumbered title 
vesting in the abutting landowners. South Easton, supra. More precisely, what happens 
is that once the public has abandoned the ROW, the ovmers ofthe abutting land have title 
to the land because they never surrendered their fee simple interest in the dedicated land 
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in the first place; they only granted the public an easement. M-NCPPC v_ McCaw. 246 
Mel 662, 675, 229 A.2d 584, 591 (1967). Here, instead of the County holding an 
easement and a privatepart"f holding a reversiona:r:y fee interest in the ROW, we have the 
County holding the reversionary fee interest and private parties holding an easement 
jointly with the public. 

This fundamentally dirTerent situation produces a fundamentally different 
outcome upon abandonment of the public. ROW. The County Council can perhaps 
detennine, due to planned alternative means of ingress and egress, th!:lt the ROW is no 
longer needed for public use. But such a determination does not imd n'1atters, because it 
does not extinguish the easements held by the grantors of those 1948 deeds and their 
successors in interest. Such easements could be extinguished by the doctrine ofmerger if 
all of the benefitted property (in property law tenns, the t'dominant estate") were under 
common ownership with the all of the burdened property (the "servient estate"). Orfanos 
Contractors, Inc. v. Schaefer. 85 Md. App. 123, 132-33. 582 A.2d 547, 550 (1990); O. 
Komgold, Private Land Use Arrangements: Easements. Real Covenants md Equitable 
Servitudes § 6.11 (2d ed. 2004). But here. even after consw-nmation of the GDA, there 
will be no merger, as the lot adjacent to the portion of the ROW excluded from the 
abandonment case, Le.• the 911 SSA lot, will not be under common ownerShip with the 
owner ofthe other lots with easement rights in the ROW. i.e.~ Michael. 

In short, while the abandonment proceeding could result in tennination of public 
access to the ROW. it cannot terminate the easement tights of the successor to the grantor 
who executed the 1948 deed as owner of Part of Lot 4 (Liber 1208, folios 517·18), i.e., 
911 SSA. 911 SSA would still have the right to use of either the entire ROW, or at least 
that portion ofit from. the west end ofits lot to its terminus at the 201 alley created by Plat 
54. 911 SSA could relinquish that right upon sale or exchange for alternative access, but 
it is not required to enter into any such arrangement Indeed" neither the County nor 
Michael has offered 911 SSA compensation for its easement or requested that 911 SSA 
deed over that interest to them, suggesting that a sub rosa taking of its easement with no 
compensation appears to be contemplated. 

. There are other ways in which an easement can be e~tinguished, but none of them 
have any immediate applicability to this situation. For example, upon a proper finding of 
pu.blic purpose, the County could seize the easement by the exercise of the power of 
eminent domain. under Art. 25A, § 5(B). Md. Code Ann. As noted above, no such effort 
has been initiated in 911 SSA's case. It is also far from obvious that the Studio Plaza 
Project would qualify as a public purpose to legitimize the taking of 911 SSA' s easement 
even if it were attempted. First" the private nature of the enterprise suggests that it is 
certainly arguable that condemnation to facilitate such private development is not a 
public purpose. See Mayor and City COunml of Baltimore v. Chertkof, 293 Md. 32,441 
A.2d. 1044, 1051 (1982)("Where the predominant purpose or effect of a particular 
condemnation action has been to benefit private interests, we have said that the taking is 
not for a public use."). Second. long ago, Maryland established that government could 
not condemn "a portion of a public alley for the purpose of selling it to . . . a private 
owner of land adjoining the alley." Prince George's County v. CollinSton Crossroads. 
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Inc., 275 Md. 171,339 A.2d 278~ 287 «1 975Xrefetring to VanWitsen v. Gutma.D, 79 Md. 
405, 411-12, 29 A. 608, 610 (1894)). Third, although the controversial Supreme Court 
case ofKe1o v. New London. 545 U.S. 469,478 (2005) held that a public purpose could 
be found in a comprehensive urban redevelopment plan. that ruling is of little help to 
Studio Plaza. which is an isolated development, not part of a comprehensive plar_ Since 
Kelo, the Maryland Court of Appeals bas analyzed Kelo in depth and concluded that 
"while economic development may be a public purpose. it must be carried out pursuant to 
a comprehensive plan.'· Mayor and City Council of Baltimore City v. Valsamaki. 397 
Md. 222.916 A.2d 324,356 (2007). Moreover, consistent vvith the Chertkof case, Kela 
held that a taking would not be permitted <lmder the mere pretext of a public use, when 
its actual purpose was to bestow a private benefit.:~ 545 U. S. at 477-78. 

There remains only the question of the uses which the CountylMichael can make 
of the property on which 911 SSA's easement lies. In Marylan~ the rule is unequivocal: 
'Toe subservient tenement [the CountylMichael] may not obstruct the use of the 
easement" Miller v. Kirkpatrick, sUp!]!, 833 A. 2d at 544. The current Project design is 
to construct a building in part directly on the 911 SSA easement land, thereby completely 
obstructing the ROW. Absent an act of condemnation, the County cannot force 911 SSA 
to accept a different ROW than the one defined in the deed executed. by its predecessor in 
title in 1948. 911 SSA is entitled to the unobstructed use of that ROW. not some other 
one. 

Equally clear is the fact that 911 SSA has not legally abandoned its right to the 
easement by non-use since the time of creation in 1948. The deeds executed at that time 
make clear that land was being sold to the County for construction of a surface parking 
lot or a ''parking building.'" In the event of parking garage construction, the 16' wide 
paved easement prescribed in the deeds would be needed around the outside ofthe garage 
to maintain access to the platted aIley. In the .event of a surface parking lot, the easement 
would be superfluous. at least for the time the surface lot is in operation, as anyone 
parking in the lot could freely access buildings adjacent to the lot. Indeed, the very 
eventuality that would trigger the need to pave tho easement is now under contemplation, 
apparently for the first time since the parking lot was created six decades agp: 
conversion of the parking lot into a below ground parking garage/above-ground building, 
an event necessitating completion, not extinguishment of the easement. There is no 
evidence of an intent to abandon the easement, and lInen-use alone is insufficient to show 
an intent to abandoll_- .. " Chevy Chase Land Co. v. United States. 355 Md. 1l0, 733 
A.2d 105S. 1081-82 (1999). 

The Easement Held by Athena and DimJtra Kal:ivas 

The ROW identified in AB~719 as Parcel 5 is a second 16' public alley with its 
terminus On the 20' alley created by Plat 54. This alley was created by deed 
simultaneously with the creation of the alley of which Parcels 2 & 3 are a p~ in a two­
minute recordation period on November 26. 1948 in book 1208-in this case, pages 511­
12. The grantors, Preston T. and Louise E. White, owned the eastern halfofLot 3 and all 
of Lot 4 in Block F. and by this deed sold the County the rear 67' of their land. The 
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consideration paid to the Whites was $4500. The rest of the White property was at that 
time developed with a building operating as a restaurant. The property was sold to the 
Kalivas family and certain Kalivas partners who no longer are part owners (Liber 2303, 
Folio 545); the KaIivases (Mrs. Athena KaIivas and her daughter. Dimitra) are today the 
sole owners. 

In essentially the same marmer as was employed to create the public ROW for the 
other 16' publjc alley off the 20' platted alley, and with the same legal effect, the Parcel S 
alley was created by the Whites' November 1948 grantor deed, in favor of the DubHe and 
the grantor. The ROW is, as in the other contemporaneously created alley, e~blished in 
land t~at was part ofthe conveyance, making this a deed creating an easement by express 
reservation. Miller v. Kirkpatrick, ~ This is further confitrned by the location of the 
easement in relation to the development of the WbJte property at the time. The easement 
runs from the platted alley all the way up the right-hand side of the property deeded to the 
County, to a point close to the rear wall of the Whites' restaurant. Plainly, it was 
intended that this easement would be for off*street loading/unloading for the Whites' 
business. Exactly like the deeds for the other alleyway off the platted alley, this deed 
requires the County "to dedicate, pave and maintain a sixteen foot (16') public 
alleyway ... n Hence, not only the Whites, but also the public, would be free to use this 
alleyway, although in its configuration, it is clear that it would be of more utility to the 
Whites than any general member ofthe public that might be coming to use the parking lot 
that was contemplated. Also, using the same wording as in the other deeds, the Whites 
had a right of repurchase at the conveyance price during the follow.ng ten years if the 
County "shall cease to use the said land for a parking lot, or a parking building." 

Given these facts, the same legal conclusions as are drawn above about the other 
16' public alley off the 20' platted alley are applicable to Parcel 5. As explained, the 
Kalivases have an easement by express reservation, and this is Ii permanent property 
rii--ht. The Project would not just infringe upon it; it would effectively extinguish the 
easement, as the plan calls for construction of a building in part on the easement land. 
Further, the Kalivas' easement cannot be extinguished by an abandonment proceeding; 
all that ean be extinguished is the public's right of access to ParcelS. Nor can the 
Kalivases be required to sell their easement rights to the Applicant or exchange their 
easement rights for some assertedly equivalent access, whether devised by the Applicant 
or the County, because they have a right to non-interference with tbis easement. What 
the Applicant proposes is an e:K:change of one easement right for another, which, .absent a 
condemnation proceeding, neither it nor the County can force the Kalivases to accept 

With regard to any claim that the Applicant might make that the easement has 
been lost due to nonNuse, two responsive points are in order. First. as with 911 SSA, 
there has been no abandonment from non-use because no parking building adjacent to the 
easement was erected; rather, the Kalivas building is readily accessible from the surface 
parking lot, just as is the 911 SSA building. Second, in a decision perhaps lost to history> 
decades ago when the County first began operating the parking lot, it chose not to fill it 
with parking spaces to the limit of the designated parking lot area. In particular, the area 
immediately adjacent to the Kalivas building is not devoted to parking; it is devoted to a 
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travel lane fl.-om surface streets to the actual parking area. Not only did this decision 
facilitate access to the Kalivas building generally, the travel lane is wide enough to 
permit commercial. trucks to unload supplies into the Kalivas building while still 
providing ample room for other vehicles to move around the truck to or from parking 
spaces in the lot. nus off-street loading situation. obviously conducive to the free flow 
of traffic on Thayer A venue (on which the Kalivas bu.ilding fronts and where trucks 
wou.ld otherwise be obliged to" unload to the businesses there), has been in open and 
continuous operation for approximately 60 years, ifnot longer. 

The Applicant h.as repeatedly proclaimed that unloading a conunercial vehicle in 
a parkill!;; lot violates County law, but the cited prohibition, § 31-29(aX10), by its express 
terms is subject to waiver by the County. Even if there has been no express written 
waiver, the County cannot seriously claim, after six decades of acquiescence in the open, 
transparent practice, that it has a legitimate concern over the off-street unloading ofgoods 
for the businesses in the Kalivas building~ considering that the activity does not disrupt 
operation of the parking lot. In addition, the County Council has not even preScribed a 
fine for this activity. See COMCOR 31.33.01, Council Resolution 16-821 (eft: Jan. 25, 
2009). Were the County to suddenly get agitated about off-street commercial vehicle 
unloading to the Kalivas building, it would raise the specter of a constitutional equal. 
protection violation in the form of selective prosecution, even if there were a fme 
established. for the "offense." A sudden shift in enforcement policy would suggest that 
the motivation for enforcement is not compliance with the law, but rather the improper 
use. the power of government to achieve an ulterior motive--in this case disciplining a 
property ovmer seen to be in the way of advancement of the County's perceived 
entrepreneurial interest in the Silver Spring Parking Lot District. See United States v. 
Armstrong, 517 U.S. 456,465 (1996); In re Laurence T .• 285 Md. 621, 403 A.2d 1256 
(1979). 

Effect of Abandoment Approval on the 911 SSA and Kaliva! Easements 

The abandonment request is predicated on the claim. that the public will no longer 
need the various ROW's at issue, given the plans for Studio Plaza to replace the existing 
surface County parking lot with an equa1~sized underground County ~ lot, 
complete with adequate m.eans of ingress and egress. The County is not "frO:l;CD. in time" 
when it comes to holding and maintaining ROWs, so it is well within the purview of the 
County Council to assess whether an existing ROW~ even if in public use, is no longer 
needed for public use in light of either changed circumstances that alter or alleviate that 
need, or an expectation ofchanged circumstances that will have that effect. Montgomery 
County Code § 49-63 (c). 

In this ease, the abandonment applicant, Michael, has sought to justify ROW 
abandonment in the context of the decision to convert the existing surface parking lot into 
a subwsurface lot integrated with the Studio Plaza Project However, the Studio Plaza 
Project C3lUlot go forward, at least on the basis of current plans, which appear to simply 
assume that the easements held by 911 SSA and the Kalivas family 'Will be extinguished. 
That assumption is unwarranted, and unless and until those property rights are protected 
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from the planned development or dealt with lawfully, there would appear to be no 
rationale for the Council to conclude that the ROW's are no longer necessary for public 
use due to changed circumstances. Whether the Council could approve the abandonment 
subject to satisfaction in the future of a condition. such as Planning Board approval of the 
Project, is open to serious question. Some of the rationales that underlie the prohibition 
on conditional zoning would seem equally applicable in this context. See MontgomerY .. 
County v. National Capital Realty Com., 267 Md. 364, 297 A2d 675 (1972). . 

The Easement Held By 8204 Associates LLC 

Much of the analysis set forth above for ROW parcels has similar applicability to 
the 8204 Associates LLC Property ("8204 Property"). :Mike Gerecht is the Publisher for 
CD Publications, with a nominal address of 8204 Fenton Street His building's principal 
business entrance is from Lot #3, in the southeastern portion of the Lot This entrance is 
connected to Lot #3 via a ''pedestrian bridge," a concrete walkway that spa.."lS the 
irregular gap between Lot #3 and the 8204 Property. This "bridge" is believed to have 
been in place since the early 1960's, when the two separate buildings comprising the 
8204 Property were built (one in 1959 and the other in 1962). Today, the two buildings 
function as one, a condition that has existed since not long after the Gerecht family 
acquired them in 1989. 

At the time of the Gerecht acquisition, the 8204 Property was (and remains) 
subject to a common driveway agreement between the owner of those parts of lots 8 & 9 
in Block E that had not been sold to the COtmty for the parking lot. Liber 2879, folio ' 
218. The driveway is 12' wide. with 6' coming fronl each lot, for the length of the two 
lots, to/from Silver Spring Avenue. It appears that this easement would be unimpaired by 
the Projec~ which will include redevelopment ofthe rest of lot 8. 

Subsequent to the Gerecht acquisition, tvvo additional easements were entered 
into, both between the County and the Gerechts' business. One allowed the Gerechts to 
construct a "trash container alcove" on a 6' x 13' strip of land. part of the parking lot, 
adjacent to the common driveway for lots 8/9. Liber 9658, folio 93. Based on that 
easement. such an alcove was constructed around 1991, and it has remained functional 
ever since. This easement is apparently not at risk in the Project. 2 

It is the other easement that is of concern to the Gerecht family. Upon their 
acquisition ofthe 8204 Property. the Gerechts sought to pennanently protect the principal 
access to the building on lot 9 from. the parking lot via the long-standing pedestrian 

:z. At least one variation on the Project shown to the Gerecbts envisioned closing this easement On 

The parking lot, to be replaced with a similarly si.zed easement on lot 8, further south along the 
joint driveway. Ifthat is not the current pIan, then this easement is unimpaired by the Project. If 
the exchange is contemplated, however, it would be a ma.ttet ofconsent between the parties, 
absent a condemnation proceeding. The Gerechts do not intend to consent to such an exchange in 
the absence of a consensus resolution ofthe loss ofthe pedestrian bridge easement, discussed 
next 
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bridge. As a result, 8204 Associates LP (the predecessor entity to 8204 Associates LtC) 
entered into an "Easement and Maintenance Agreement" with the County. recorded on 
May 18, 1990. Liber 9322, folio 513. A copy of this Easement is in the record of this 
case. The Easement recounts that the pedestrian bridge ''was designed and erected as an 
integral entrance to the 903 Silver Spii..ng Building [the building on lot 9] and maintained 
without interruption, problem or challenge until the present." The Easement granted 
8204 Associates LP "an easement and right-of-way for the pedestrian bridge . _ . together 
with the rights and privileges pertinent to its proper use and benefit by 8204 Associates, 
its successors and assigns until such time as the building to which the pedestrian bridge is 
an integral entrance no longer exists." In exchange for 8204 Associates' agreement to 
maintain the bridge in proper condition, as well as $1 ullllion in liability insurance in 
con:nection with any personal injury or property damage claim associated with the bridge, 
the County promised that it "will not interfere with the reasonable use and enjoyment of 
said easement and right of way without 8204 Associates' written consent." 

At the time the easement was approved, a County official visited the property 
with Ash Oerecht, the owner of 8204 Associates LP. At that time, in addition to the 
pedestrian bridge, there were also glass double doors, at a right angle to the entry door 
and overlooking a two~foot drop off with no steps into the parking lot area. These doors 
had been located and installed for ramping materials directly to/from the bUilding landing 
to Lot #3. The County employee who visited the site asked Mr. Gerecht about proof of 
inSllIallce, but no questions about loadinglunloading via either set of doors. At times in 
the 20 years since, 8204 Associates LP sought and received DOT pemrlssion to bag 
meters in front of the pedestrian. bridge/double glass doors so that trucks could 
loadlunload. and those double doors are still used for that purpose. In a.11 that time, no 
County employee bas raised any questions about the plainly visible and open 
loading/unloading activity in the parking lot adjacent to the 8204 Building. 

In the same vem, for several years the Silver Spring farmers market was relocated 
in this section of the parking lot. Ga:ty Stith. Silver Spring Redevelopment Office. sought 
out the approval of Mike Oerecht to ensure that this activity would not interfere with CD 
Publi{:ations' business. The farmers market operated without objection from. Mr. 
Gerecht, as it was during weekend hours that did not impact his business. Ofcourse, the 
market was a typical operation where CQrnmercial trucks would load/unload produce for 
sale from. stalls or tables. 

Not long after executing this easement, and in reliance on its continued existence, 
the Oerechts took steps to integrate their two adjacent buildings into one and made the 
upper~level entrance from the pedestrian bridge the principal entrance to the combined 
building. With the pedestrian bridge opening onto a public surface parking lot at the 
same level as the bridge. there was ample area for business visitors to enter or exit the 
premises to parked cars or vehicles in the lot, including commercial vehicles there for 
loading/unloading purposes. This operational situation began almost immediately upon 
the relocation of the Gerechts' business to 8204 Fenton in 1989~ (after nearly 30 years 
elsewhere in Silver Spring and other locations), and has continued in the two decades 
since. This "reasonable use and e~oyment" has included visitor use of the parking lot on 
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a continuous basis, including commercial vehicle loading/unloading, utilizing the 
pedestrian bridge to make the building entrance there the principal entrance for the 
business for all purposes_ The Gerechts sought legally enforceable protection of this 
precise outcome via the easement. 

From 1989 lmtil very recently, there has never been any complaint or claim by the 
easement grantor. Montgomery County, that 8204 Associates has improperly been 
exercising its rights under the easement. or exceeded what constitu.tes its "reasonable use 
and enjoyment." On April 3, 2009, however, DOT Director Holmes sent Rose Krasnow, 
Chief of Development Review, a letter expressing the view that 'ihe eas.eInent nnplies 
pedestrian access only and would not allow loading from Lot 3." In fact, however, all 
loading and unloading that has taken place has been in the fOIDl of "pedestrian. access." 
Objects are e.arried into or removed from the premises by persons on foot, sometinles 
using and sometimes not USing devices such as hand trucks. There is, in effect, no access 
other than pedestrian access, and Ii pedestrian navigating a hand truck to deliver supplies 
to the business is not something other than a pedestrian. Such activity is well within the 
contemplation of the natural and ordinary use of a "pedestrian bridge" over the gap 
between a parking lot and a business entrance. 

The only possible issue of improper use of the pedestrian bridge is really a 
question of vehicular use of the parking lot as the en.t:ryway to the bridge by persons 
parking in the lot and then crossing the bridge on foot. Mr. Holmes' lettex- echoes the 
Applicant in noting that § 31-29(a)(10), Montgomety County Code, prohibits 
unloading/unloading of commercial vehicles on a County parking lot. That is a wholly 
separate question from whether someone crossing the pedestrian bridge to enter the 8204 
Building with a delivery of goods is a pedestrian under the terms ofthe easement. In any 
case, as detailed above in connection with the Kalivas easement, a sudden County interest 
in enforcing this provision against the Gerechts is inconsistent with long-standing County 
acquiescence in its disregard. Indeed. Ash Gerecht, who signed the pedestrian· bridge 
easement for 8204 Associates, LP, has had dealings with the County over the years 
leading to his reasonable belief that the County :fully understood, both at the time of its 
ex"Ccution of the-easement and thereafter, that the pedestrian bridge was intended to serve 
as the "stepping stonen to the main entrance to his business, not just for business visitors, 
but also for loading/unloading of commercial vehicles in connection with his publishing 
business. Further, 8204 Associates, LP has invested substantial sums in the operation of 
CD Publications at this site in the expectation that it could continue to use the pedestrian 
bridge as it did when it first commenced use. The County must be viewed as equitably 
estopped from reversing course now on 8204 Associates, LP's loading/unloading activity. 
See Heartwood 88, Inc. v. Montgomery County, 156 Md App. 333. 846 A.2d 1096, 1117 
(2004) (equitable estoppel applies against the County when its actions or inactions "cause 
a prejudicial change in the conduct oithe other" party.). 

Reinforcing this conclusion is the reliance the Gerecht family placed on the 
ongoing use ofthe front entrance to the 8204 Associates building when they purchased it. 
The current configuration of the building did not originate with or after the Gerechts 
purchase of it. Well before that time, the building was built, with County approval, 
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fronting on the parking lot after the parking lot had already been constructed. The 
building's parking lot entrance, which was designed as a main entrance, is level with the 
parlcing lot and is on the common property line with the parking lot. The entry there is to 
the second floor of the building. and there is no entrance to the second floor on Silver 
Spring Avenue. The pedestrian bridge was built with County approval at the same time as 
the building. Absent the pedestrian bridge, there would have been no way to get out of 
the building on to the parldng lo~ due to the slope next to the building. and., hence, no 
utility of the entire second floor absent major internal renova.tions. 

The Project contemplates effective ex:ti.nguishment of the pedestrian bridge 
easement by converting the sutface parking lot essential to the utility ofthe easement into 
a building, and actually physically occupying the easement space with the building. 
Considering the impact on its business that loss of the pedestrian bridge would cause, 
8204 Associates has no intention of surrendering its easement rights to the Applicant, and 
is therefore opposed to the Project. As v.ith the 911 SSA and Kalivas easements, 8204 
Associates cannot be required to sell its pedestxian bridge easement rights to the 
Applicant or exchange their easement rights for some assertedly equivalent access, 
whether devised by the Applican.t or the County. because they have a right to nonw 

interference with this easement. What the Applicant has proposed is an exchange of one 
easement right for another, which, absent a condemnation proceeding, neither it nor the 
County can force 8204 Associates to a~opt. 

Conclusion 

All of my clients, 911 SSA, the Kalivases and 8204 Associates, have permanent 
easement rights in the Subject Property. The Project proposes not a mere infringement 
on those perpetual property rights, but rather effective eradication of them. This cannot 
be done without their consent, which. for the most part, has not even been sought, much 
less obtained. Abandoment proceeding AB-719 changes none ofthls; it only deals wit.ll. 
the general public's right ofaccess to the same areas. 
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DAVID W. BROWN (301) 545-6100 (3011545-6105 

November 2,2009 

Committee Chair Nancy Floreen 
and Members of the Committee 


Transportation, Infrastructure, Energy & Environment Committee 

Montgomery County Council 

100 Maryland Ave, 6th Floor 

Rockville, MD 20850 


Re: Abandonment Request No. AB-719 
Abandonment of sections of Public Alley adjacent to Montgomery 

County Parking Lot No.3, bounded by Fenton Street to the east, 
Thayer Avenue to the north, Mayor Lane to the west, and Silver 
Spring Avenue to the South 

R. Holt Easley's subdivision of Silver Spring 
Proposed Studio Plaza Development 

Dear Committee Chair Floreen and Members of the Committee: 

I write on behalf of three property owners to urge the Committee to recommend 
that the Council deny the above-referenced abandonment request, for the several 
independent reasons set forth below. 

My clients are businesses/property owners adjacent to the public alleys sought to 
be abandoned. They are (1) 911 Silver Spring Avenue Partnership, which owns a 
medical office building in the affected block; (2) 8204 Associates, LLC, which operates a 
publishing business in the block; and (3) Athena C. and Dimitra Kalivas, who own a 
building leased as a specialty foods market in the block. Their ownership details are set 
forth in my June 5, 2009 letter that is in the record as Exhibit 34 (referenced in the 
Hearing Officer's Report and Recommendation at p.7) ("'Brown Letter"). All of these 
businesses have been in operation for many years, if not decades, in the block where 
Michael LLC wishes to build the Studio Plaza Project on land inclusive of the referenced 
public alleys ("Project"). 

What is proposed for abandonment in AB-719 are five public alley parcels, 
identified as Parcels 1-5 in the attached diagram that is part of the record. By this letter, 
no objection is raised to abandonment of Parcel 4 or a portion of Parcel 1. As detailed 
below, however, part of Parcell and all of Parcel 5 are in active and necessary public 
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use, precluding abandonment. As for Parcels 2 and 3 (as well as 5), abandonment would 
violate the necessary and proper recommendation (#4) that "abandonment of the 
alleys ... not affect any private property interests, including any easements that benefit the 
properties that adjoin the parking lot." Public Hearing Officer's Report and 
Recommendation 10 (Aug. 26, 2009) ("Report"). 

I. PARCELS 1 AND 5 ARE IN ACTIVE AND ~'ECESSARY PUBLIC USE 

Here are the unrebutted facts in the record concerning current public use of 
Parcels 1 and 5: 

Currently the Kalivases, or their tenants, use Parcel 5 daily 
as a means of ingress and egress to a vacant area of their 
property which is used to house their trash dumpster as well 
as a place to park anywhere from 3-5 cars. The Kalivases 
and their tenants are very much a part of the public, and, 
indeed, perhaps the part of the public most interested in 
continued active use of Parcel 5. This continued use also 
makes clear that the Applicant has proposed abandonment 
of more of Parcel 1 than is appropriate. The easternmost 
16' of Parcell is simply that portion of the 20' platted alley 
off Fenton Street that is immediately adjacent to Parcel 5. 
Without maintaining the length of the 20' alley at least as 
far as the western boundary of Parcel 5, Parcel 5 would 
simply be isolated from all ROW's, negating the current 
existing access from Parcel 5 to Fenton Street. Hence, the 
proposed abandonment of Parcel 1 should be reduced by a 
small square of 320 sq. ft. (16' x 20') to permit continued 
access by the Kalivases to Parcel 5 via the unabandoned 
portion of the 20' platted alley. 

Brown Letter 8-9 (emphasis in original). 

The Report ignores this use and focuses exclusively on the Kalivases' use of the 
parking lot as a place for unloading of trucks delivering goods to the specialty market, 
which the Report concludes "is not a ground for permanency of access." Report at 9. 
Putting our disagreement about the validity of this use aside, there can be no doubt that 
abandonment of Parcel 5 and the easternmost 16' of Parcell would block pre-existing 
and active public access to the property where cars are regularly parked. Accordingly, a 
finding that these Parcels are "no longer necessary for present public use or anticipated 
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public use in the foreseeable future," Montgomery County Code §49-63(c)(1), IS 

unwarranted. 1 

II. ABANDONMENT 	 OF PARCELS 2, 3 AND 5 WOULD ADVERSELY 
AFFECT EASEMENTS THAT BENEFIT PROPERTIES THAT ADJOIN 
PARKING LOT 3. 

The abandonments are inextricably linked to Michael LLC's proposal to build the 
Studio Plaza Project in and around Parking Lot #3 in the Silver Spring Parking District. 
Indeed, much of the rationale for the abandonments is that under Michael LLC' s General 
Development Agreement with the County ("GDA"), title to the abandoned Parcels will 
be transferred from the County to Michael LLC, in which event Michael LLC, as fee 
owner, will build the Project, under, on and over the abandoned rights-of-way. 

My clients' easement rights in the Parcels 2, 3 and 5 rights-of-way are explained 
in detail in the Brown Letter (at 3-10) and will not be repeated here. The Report neither 
accepts nor rejects our analysis, and instead recommends as Condition No.4 of approval 
that the abandonments not affect any easements found to exist in favor of adjoining 
properties, including my clients. Report at 10. 

The abandonments of Parcels 2; 3 and 5 should not be approved because, without 
question, these abandonments would adversely affect my clients' easement rights. The 
intended sequence of events is clear and undisputed: abandonment; transfer of ownership 
to developer; Project construction in the right-of-way by the developer; Project buildings 
directly impeding access to the easement areas by my clients. 

Counsel for Michael LLC have disputed the validity of my clients' easement 
rights. We regard this contrary assessment as completely lacking any factual or legal 
merit. It is not necessary, however, for the Council to delve into, let alone resolve, this 
legal dispute. It is sufficient to note that (a) granting the abandonments is a key step to 
Michael LLC's fee ownership of those rights-of-way under it the GDA, and (b) given 
Michael LLC's rejection of my clients' easement claims, abandonment effectively forces 
my clients to underwrite the substantial legal expense of legal action to protect their 
easement rights from infringement. Abandonment will necessarily have a substantial 
adverse affect on my clients' property interests even if, as we fully expect, those rights 
are ultimately vindicated in court. The Council should not put its thumb on the scales of 
justice by taking precipitous action to approve these abandonments, given the unresolved 
conflicting property rights claims. 

1 No attempt has been made in the Report to justify the abandonments under §49-63( c )(2) ? 
(health, safety and welfare). Q.5BI 
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This outcome is in keeping with the Planning Board's approach to approval of 
any Preliminary Plan for Studio Plaza, the next step to final Planning Board approval of a 
site plan that would trigger the construction process. As stated in Chairman Hanson's 
June 2, 2009 letter, "[a]t Preliminary Plan, the Applicant must satisfactorily demonstrate 
property ownership over all elements included within the plan." This was a condition of 
Project Plan approval, imposed in lieu of requiring Michael LLC to demonstrate 
unimpaired ownership of the land subject to Plan approval at the Project Plan stage. The 
Council should take the same approach with respect to AB-719, and not approve the 
abandonments unless and until it is demonstrated that Parking Lot #3 ownership is not 
limited by easements. 

III.THE COUNTY EXECUTIVE'S APPROVAL OF AB-719 IS LEGALLY 

DEFICIENT AND SHOULD NOT BE APPROVED 


The Report, dated August 26, 2009, was reviewed and approved by the County 
Executive on September 14, 2009. Before the issuance of the Report, the Executive had 
issued Executive Order 070-09, finding that Parking Lot #3 was no longer "needed for 
public use in light of its replacement by the underground parking garage provided for in 
the [GDA]." The Order is unclear whether the Executive made this finding acting in a 
governmental or a proprietary capacity. Montgomery County v. Marvland-Washington 
Metropolitan District, 202 Md. 293, 96 A.2d 353, 357 (1953) ("a county may hold 
property in either oftwo capacities, one being governmental and the other proprietary."). 

That the order was issued by the Executive as an entrepreneurial decision is 
reinforced by the terms of GDA referenced in the finding, which expressly provides that 
the County entered into it "in its capacity as a property owner and not in its capacity as a 
governing body." GDA Opening Paragraph. The circumstances of the deal confirm this. 
Parking Lot #3 is part of the Silver Spring Parking Lot District. That District, like other 
parking lot districts, keeps separate account of funds received from parking and is 
intended to be not only self-sustaining, but also to produce excess funds for use in other 
contexts. Montgomery County Code §60-16. For all that appears, the GDA's proposed 
switch of Parking Lot #3 from a surface lot to a subsurface lot under the Project was 
simply a business decision calculated to enhance the financial return for the Silver Spring 
Parking Lot District. 

If there were no other property rights affected by this parking-lot-switch 
arrangement, it might well be viewed as a purely entrepreneurial transaction, one for 
which Maryland does not require any express statutory authorization for disposal of 
public property. Montgomery County, supra. Here neither the Executive Order nor the 
Executive's approval of the Report states that the Executive's findings were made by him 
acting in a governmental capacity. But Parking Lot #3 was acquired with public funds at. 
and put into public use, which means Parking Lot #3 "constitute[s] a holding in public ~_ 



Committee Chair Nancy Floreen 
and Members of the Committee 

Transportation, Infrastructure, Energy & Environment Committee 
November 2, 2009 
Page 5 

trust." Id. Under Art. 25A, §5(B), Ann. Code of Md., the property cannot be disposed of 
unless it is no longer needed for public use. Hence it is far from clear that Parking Lot #3 
could be sold by the County in its entrepreneurial capacity even if no other property 
rights were affected. 

Here, other property rights are implicated in the sale of Parking Lot #3 to Michael 
LLC. It is also clear that unless my clients' easement rights are abrogated, they will 
adversely impact Michael LLC's intended use of the property. Under these 
circumstances, although AB-719 is not itself a sale of Parking Lot #3, AB-719 is 
inextricably intertwined with the sale to Michael LLC. 

The Report misinterprets our concern as a challenge to the validity of the GDA. 
Report 7. It is not. My clients question the absence of an appropriate finding by the 
Executive approving AB-719 clearly acting in his governmental capacity. It is not 
enough for him to act in his capacity as an entrepreneurial player in the business of paid 
parking in Silver Spring. 

Further, this omission is not one that can or should be "cured" by a Council 
finding on AB-719. The Council is entitled to, and should insist on, an explanation from 
the Executive as to why it is in the public interest to tum Parking Lot #3 from surface to 
subterranean, and, in the process (a) approve the abandonment of public alleys in public 
use, and (b) become the unwitting agent provocateur who sets in motion a burdensome 
chain of private litigation over land and property rights where the status quo before now 
has been over 60 years of peaceful coexistence. 
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June 5, 2009 

Mr. Michael Cassedy 
Montgomery County Department of Transportation 
101 Monroe Street, 10th Floor 
Rockville, Maryland 20850 

Re: 	 Abandonment Request No. AB~719 

Z,;;a !'t.! FAX: (301l 545-61",-,> - '~r 1.1 i 
;';J'E-I1,I~J[4 Sfit8'w~f't0(.F5jOWN .COM 
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Abandonment of sections of Public Alley adjacent to Montgomery 
County Parking Lot No.3, bounded by Fenton Street to the east, 
Thayer Avenue To the north, l\IJayor Lane to the west, and Silver 
Spring Avenue to the South 

R. Holt Easley's subdivision of Silver Spring 
Proposed Studio Plaza Development 

Dear Mr. Cassedy: 

This letter is filed in accordance with the decision to reopen the record in the 
above-referenced abandonment proceeding until June 5, 2009 to receive additional 
written information from any party of interest. I represent three property owners in the 
same block as Parking Lot #3, where certain public alleys were created by plat or deed 
and are the subject of this proceeding. My clients, and their fee simple ownership 
interests in the block, are as follows: 

1. 	 911 Silver Spring Avenue Partnership, c/o 
Y oav Katz, General Partner 
4641 Montgomery Avenue #200 
Bethesda, MD 20814~3428 

Owner of Part of Lot 5, Block E 
Liber 8041, Folio 671 

2. 	 8204 Associates, LLC, c/o 

Michael Gerecht, Partner 

8204 Fenton Street 

Silver Spring MD 20910 


Owner ofPart of Lot 9, Part of Lo(10, Block E 
Liber 14707, Folio 370 
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3. 	 Athena C. and Dimitra Kalivas 

12301 Overpond Way 

Potomac, MD 20854-3040 


Owners of Part of Lot 3, Part of Lot 4, Block F 
Liber 26890, Folio 294 

The record in this case contains submissions by two of my clients: the Kalivas 
family (Hearing Exhibits 9 & 29) and Mr. Gerecht (Hearing Exhibits 10 & 15).' These 
submissions and any testimony by my clients at the hearing occurred prior to the 
commencement of my representation of them. This letter supplements rather than 
withdraws any prior testimony or submission, except that to the extent there is any 
inconsistency between prior submissions and this one, please regard this letter as 
controlling. My clients have numerous procedural and substantive concerns regarding 
the proposed abandonments. Unless the context clearly indicates otherwise, please 
regard all matters raised below as having been raised by all my clients. 

Procedural Concerns 

1. Incorrect Executive Order. On March 19,2009, County Executive Order 
070-09 went into effect. HE_.l. It found Parking Lot #3 "to no longer be needed for 
public use in light of its replacement by the underground parking garage provided for in 
the [GDA]." The "ACTION" part of the Order mistakenly orders the sale of "Bethesda 
Parking Lot No.3." This is erroneous, requiring correction of the Order 

2. Missing Public Interest Finding. Apart from the substantive error in 
Executive Order 070';09, there is no clear resolution of what capacity the Executive acted 
in when he issued the Order. The required property disposition finding is a broad public 
interest finding, not one limited to the County's entrepreneurial interest in the subject 
property, which is in and part of the Silver Spring Parking Lot District. That District, like 
other parking lot districts, keeps separate account of funds received from parking and is 
intended to not only be self-sustaining, but also to produce excess funds for use in other 
contexts. Montgomery County Code § 60-16. In short, the County Executive, in issuing 
Executive Order 070-09, was obliged to carefully distinguish between acting in his 
governing capacity to effectuate the broad public interest, and merely acting in the 
entrepreneurial interests of the Silver Spring Parking Lot District. The GDA expressly 
provides that the County entered into it "in its capacity as a property owner and not in its 
capacity as a governing body ... " HE 11, GDA Opening Paragraph. Given that Executive 

, Hearing Exhibits in AB-719 will be given the designation "HE" below. The number for 
this Exhibit being currently unknown, exhibits to this letter will be given the consecutive ~ 
denomination 1, HE__.2, HE etc. @; 
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Order 070-09 does not specify that the Executive acted in any capacity beyond that of a 
property owner and party to the GOA, it is defective and incomplete, in that it lacks a 
clear finding that the contemplated property disposition is in the public interest, rather 
than just the County's entrepreneurial interest. Since justification for abandonment of 
public alleys within the subject property is entirely predicated on the sale and 
redevelopment of the subject property, the absence of the requisite public interest finding 
for that sale vitiates the proffered justification for any and all proposed abandonments. 

Private Easements in the Public Alleys 

Previously undisclosed in this proceeding, but critical to its proper resolution, is 
the fact that the five parcels proposed for abandonment by the Applicant (as Parcels 1-5), 
are public rights-of-way ("ROWs") that happen to be fully or partially coextensive with 
private easement ROWs. As to each of the five Parcels, what happens to the underlying 
land upon abandonment of the public ROW depends on who the owner of the adjacent 
property is. 

Parcell: This Parcel is the western (approximately 60%) part of the 20' public 
alley that extends into Lot #3 from Fenton Street. It was created by Plat 54 when this 
area of Silver Spring was first subdivided in 1904. HE _.2. An alley created by' plat is 
a dedication"-~d upon its ab1!.l1donment, title to the property r~erts t9 th.E.~r of th~ 

, abutting properties from whence the dedication arose. South Easton Neighbornood 
Ass'n, Inc.v. Town orEaston, Marylana, :rgTMa~876 A.2d 58, 74 n.17 (2005). In 
this case, the abutting properties are owned by the County, so the County would be free 
to sell Parcel 1 upon abandonment, assuming compliance with statutory prerequisites for 
sale. 

With the exception of the easternmost 16' of Parcell, my clients do not have a 
stake in this particular proposed abandonment. The issue concerning the 16' segment of 
this Parcel is discussed below in connection with adjacent 16' wide Parcel 5 and the 
Kalivas property. 

Parcel 4: This Parcel consists of approximately 2/3 of the westernmost part of 
the 16' public alley running along the north side of Parking Lot #3 into and through the 
entryway to Parking Lot #3 from Thayer Avenue, which entryway was acquired by deed 
by the County in 1948. [The eastern 113 of this alley was created separately, by a 
November 1948 deed, and is not part of the abandonment proceeding (Liber 1208, Folio 
513). ] 

There are three deeds relating to the creation of Parcel 4. The eastern 1/3 of 
parcel 4 was acquired by the County in two March 1948 deeds that themselves created no 
public or private easement rights (Liber 1140, Folios 206, 207). The rest of Parcel 4 was 
acquired by the County in a November 1948 deed (Liber 1208, Folio 519). This deed 
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created a ROW over all of Parcel 4. This ROW was established on the land conveyed to 
the County in all three deeds, for the benefit of the grantor in the November 1948 deed 
and the public, in wording essentially identical to that employed in creating the public 
ROW of which Parcels 2 and 3 are part, as described below. 

In contrast to the situation involving my clients, as discussed below, in the case of 
Parcel 4 the successors to the grantors who hold easement rights in Parcel 4 are only two: 
the County and Michael, LLC. If the public ROW in Parcel 4 is abandoned, fee simple 
title to Parcel 4 will revert to the successor to the original grantor, which will be Michael, 
LLC, either directly (as owner of Lot 1, Block 0 and Lot 8, Block F) or indirectly (as 
contract purchaser of all other property held by the grantor in the November 1948 deed 
creating the easement, i.e., the County). The legal doctrine known as "merger" will 
extinguish the easement when the sale to Michael, LLC is consummated. 

Parcels 2 & 3 - The 911 Silver Spring Avenue Partnership Easement: 

Parcels 2 & 3 comprise most but not all of an alley created by deed in 1948. The 
missing piece is a segment in the middle that is about one-eighth of the length of the 
entire alley. There is no indication from the GDA that there was to be any missing piece 
in the sale of this alley to Michael, and its exclusion from AB-719 to date has been 
without any legally coherent explanation or justification from the Applicant. It appears to 
be based solelYJ,?n the fact that the abutting property to the south, part of lot 4 in Block 
Plat 54,is not oJ;Vnedor-coniroTIea-by-'Mlchaerortfie-Count~:-but 'rather "1)57 91 rsiIver 
Spring Avenue P artnershi p - (,,9Tf-S'SAf 'y;'"as·'d-etailed-b€row.-- As-wlrfa-iso-Fe-detailed, 
however, the property rights relative to Parcels 2 & 3 are not limited such that owners of 
abutting property such as 911 SSA have rights to use of only the portions of Parcels 2 & 
3 immediately abutting them. Hence, in looking at the impact of abandonment of Parcels 
2 & 3, it is logical and proper to consider the public alley as a whole, i.e., Parcels 2 & 3 
together with the part of the alley abutting the 911 SSA property. 

The deeds creating the alley were all executed between November 6th and 16th
, 

1948. All were recorded within one minute of each other on November 26, 1948 in deed 
book 1208.2 All are essentially identically worded, except for the necessarily slightly 
different descriptions of the property conveyed. In each case, the rear portion of a lot 
fronting on Silver Spring Avenue was conveyed to the Board of County Commissioners 
for Montgomery County, with a 10-year option to repurchase at the sales price if the 
purchaser "shall cease to use the said land for a parking lot, or a parking building." HE 
__.3, a copy of the deed from the predecessor in title to 911 SSA, which can be found 
at Liber 1208, folio 517-18. In each case, the consideration paid can be determined from 

2 In liber 1208 of the County Land Records, the following pages relate to the indicated block E@1l 
lots: lot 2 521-22; lot 3 -- 509-10; lot 4 505-06; lot 5 517-18; lot 6 - 527-28; lot 7 507-08; (p J 
and lot8 - 529-30. 
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the documentary stamps, placed on the deeds at the rate of $1.10 per $1000 of 'J 

consideration at that time (according to SDAT officials in the Montgomery Count.y{ 
office). Consideration to Block E lot owners was as follows: lot 8 - $2500; lots 4-7 - ~ 
$3500; lot 3 - $4500; and lot $5000.3 

Most importantly, in each case, all conveyances were, in addition to money, "in 
consideration of.. . the agreement of the party of the second part herein [the County] to 
dedicate, pave and maintain a sixteen foot (16') public alleyway [across the back of all 
seven of the lots as depicted by Michael in the abandonment application Exhibit A] with 
a perpetual right in the sellers, their heirs and assigns, to use said alleyway at all times as 
a means of ingress and egress to and from that portiori of [the lot associated with each 
deed] retained by the parties of the first part ... " HE In each case, the land on 
which the alleyway is to be maintained is part of the land conveyed by the deed. The 
alleyway begins at the 20' alley created by plat 54 and ends at the west end oflot 2, block 
E. 

The contemporaneous execution and simultaneous recording of these deeds, all in 
essentially identical form and language make clear that what was intended was for each 
of the sellers to have a perpetual easement along the rear of their retained properties, to 
and from the platted alleyway, the easement being on the property sold to the County. 
Collectively, these deeds created an easement by express reservation. Miller v. 
Kirkpatrick, 377 Md. 335, 833 A.2d 536, 544 (2003)("An express easement by 
reservation arises when a property owner conveys part of his prope!!J. to another, but 
.1ocluaeSlanguage m the conveyance--reserving-ilie- rig,ht-"~o'-ui~~~?gi,~r~rt_§[1fie 
transferred land as a right-of-wai~---

•. . 
~-'----. 

----~-.---

This situation is the obverse of the usual ROW abandonment situation. The 
typical context is where a platted street or alley is never finished and the abutting 
landowners petition for abandonment which, if granted, results in an unencumbered title , 
vesting in the abutting landowners. South Easton, supra. More precisely, what happens 'i\ 
is that once the public has abandoned the ROW, the owners of the abutting land have title 
to the land because they never surrendered their fee simple interest in the dedicated land I 
in the first place; they only granted the public an easement. M-NCPPC v. McCaw, 246 I 
Md. 662, 675, 229 A.2d 584, 591 (1967). Here, instead of the County holding an 
easement and a private party holding a reversionary fee interest in the ROW, we have the 
County holding the reversionary fee interest and private parties holding an easement 
jointly with the public. 

3 The stamps have "X's" through them because a sale to the County was exempt from @ 
payment of any transfer tax. The stamps nevertheless reveal the amount of consideration '6 '-I 
paid by the County. 
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This fundamentally different situation produces a fundamentally different 
outcome upon abandonment of the public ROW. It is within the purview of the County 
Council to determine, due to planned alternative means of ingress and egress, whether the 
ROW is no longer needed for public use. But such a determination does not end matters, 
because it does not extinguish the easements held by the grantors of those 1948 deeds and 
their successors in interest. Such easements could be extinguished by the doctrine of 
merger if all of the benefitted property (in property law terms, the "dominant estate") 
were under common ownership with the all of the burdened property (the "servient 
estate"). Orfanos Contractors, Inc. v. Schaefer, 85 Md. App. 123, 132-33,582 A.2d 547, 
550 (1990); G. Korngold, Private Land Use Arrangements: Easements, Real Covenants 
and Equitable Servitudes § 6.11 (2d ed. 2004). But here, even after consummation of the 
GDA, there will be no merger, as the lot adjacent to the portion of the ROW excluded 
from the abandonment case, i.e., the 2l.LSSA lot, will not be under common ownership 
with the owner ofthe other lots with easement rights in the ROW, i.e.:.1J;11c~. .- -- -~--~-~--------.--,--.--.--.....-., "-~~",,,-~,-------

In short, while the abandonment proceeding could result in termination of PUbliC)~ 
access to the ROW, it cannot terminate the easement rights of the successor to the grantor 
who executed the 1948 deed as owner of Part of Lot 4 (Liber 1208, folios 517-18), i.e., I ~ 
911 SSA. 911 SSA would still have the right to use of either the entire ROW, or at least 
that portion of it from the west end of its lot to its terminus at the 20' alley created by Plat \. 
54. 911 SSA could relinquish that right upon sale or exchange for alternative access, but 
it is not required to enter into any such arrangement. Under Maryland law, an owner of 
private property is not obliged to surrender or exchange its existing property rights, even 1 

under circumstances where the applicant would be expected to complain that the 
easement holder's refusal would subject the burdened property to "great injury" and 
provide the easement holder "comparatively little benefit." Columbia Hills Corp. v. 
Merchantile-Safe Deposit and Trust Co., 2jl Md. 379, 190 A.2d 635, 638 (1963). 
Columbia Hills teaches that the government has no power to take or modify an express 
easement except through the power of eminent domain, which, quite obviously is not a 
possible outcome of this abandonmenf proceeomg, in which the only relevant issue is 
whether there is continuing need for public, not private, use. . 

When the issue of the 911 SSA easement arose in the course of the Planning 
Board consideration of the Project Plan for Parking Lot #3, the Applicant claimed that 
911 SSA had abandoned it. .911 SSA strongly disalireed., The deeds executed at the time 
of easerfient creation make clear that land was being sold to the County for construction 
of a surface parking lot or a "parking building." HE __.3. In the event of parking 
garage construction, the 16' wide paved easement prescribed in the deeds would be 
needed around the outside of the garage to maintain access to the platted alley. In the 
event of a surface parking lot, the easement would be superfluous, at least for the time the 
surface lot is in operation, as anyone parking in the l()t could freely access buildings 
adjacent to the lot. Indeed, the very eventuality that would trigger the need to pave the ~ 
easement is now under contemplation, apparently for the first time since the parking lot ~ 



Mr. Michael Cassedy 
Montgomery County Department ofTransportation 
June 5, 2009 
Page 7 

was created six decades ago: conversion of the parking lot into a below ground parking 
garage/above-ground building, an event necessitating completion, not extinguishment of 
the easement. There is no evidence of an intent to abandon the easement, and "non-use 
alone is insufficient to show an intent to abandon .... " Chevv Chase Land Co. v. United 
States, 355 Md. 110,733 A.2d 1055,1081-82(1999). 

Presented with competing legal claims by 911 SSA and the Applicant, the 
Planning Board concluded at its May 28, 2009 hearing that it was not going to involve 
itself in the issue other than to make clear that in addressing both the abandonment and 
project plan matters before it, nothing it said or did was to be construed as any sort of 
response on the merits in favor or either side on the easement claims. 

. If, as 911 SSA claims, the easement has not been abandoned, this fact has 
significant repercussions for the advisability of abandonment of Parcels 2 & 3 (or those 
Parcels plus the small excluded strip behind the 911 SSA property). The rationale for 
abandonment is that the 16' public ROW it encompasses, with an exit into the 20' platted 
ROW that comes into the property from Fenton Street, will no longer be needed when the 
Studio Plaza project is built. There will instead be different means of ingress and ingress 
for the public. In Maryland, what is planned is unequivocally precluded: "The 
subservient tenement [the County/Michael] may not obstruct the use of the easement." 
Miller v. Kirkpatrick, supra, 833 A 2d at 544. The current Studio Plaza design is to 
construct a building in part directly on the 911 SSA easement land, thereby completely 
obstructing the ROW. Absent an act of condemnation, the County cannot force 911 SSA 
to accept a different RO W than the one defined in the deed executed by its predecessor in 
title in 1948. 911 SSA is entitled to the unobstructed use of that ROW, not some other 
one. The record in this case contams nO"aesign arourld" solution that would leave the 
9ITSSA easement intact and replace the pu5TicaIley WIth aa.rrferent means-of ingress 
'and egress to/from the sU5Ject property. Absent such a solutfo.!1t-there -fsSTiilply no" 
Justificiation for a' finding 'that the ltOWTsnoTongeril"Cededfor pJblicpillPos-e;-'-~-
'-- ......_---""..-----....--....... - ... ------""'...........-. 


Parcel 5 -The Easement Held by Athena and Dimitra Kalivas 

The ROW identified in AB-719 as Parcel 5 is a second 16' public alley with its 
terminus on the 20' alley created by Plat 54. This alley was created by deed 
simultaneously with the creation of the alley of which Parcels 2 & 3 are a part, in a two­
minute recordation period on November 26, 1948 in book 1208 - in this case, pages 511­
12. HE _.4. The grantors, Preston T. and Louise E. White, owned the eastern half of 
Lot 3 and all of Lot 4 in Block F, and by this deed sold the County the rear 67' of their 
land. The consideration paid to the Whites was $4500. The rest of the White property 
was at that time developed with a building operating as a restaurant. The property was 
sold to the Kalivas family and certain Kalivas partners who no longer are part owners 
(Liber 2303, Folio 545); the Kalivases (Mrs. Athena Kalivas and her daughter, Dimitra) 
are today the sole owners. @ 
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In essentially the same manner as was employed to create the public ROW for the 
other 16' public alley off the 20' platted alley, and with the same legal effect, the ParcelS 
alley was created by the Whites' November 1948 grantor deed, in favor of the public and 
the grantor. The ROW is, as in the other contemporaneously created alley, established in 
land that was part of the conveyance, making this a deed creating an easement by express 
reservation. Miller v. Kirkpatrick, supra. This is further confirmed by the location of the 
easement in relation to the development of the White property at the time. The easement 
runs from the platted alley all the way up the right-hand side of the property deeded to the 
County, to a point close to the rear wall of the Whites' restaurant. Plainly, it was 
intended that this easement would be for off-street loading/unloading for the Whites' 
business. Exactly like the deeds for the other alleyway off the platted alley, this deed 
requires the County "to dedicate, pave and maintain a sixteen foot (16') public 
alleyway ... " Hence, not only the Whites, but also the public, would be free to use this 
alleyway, although in its configuration, it is clear that it would be of more utility to the 
Whites than any general member of the public that might be coming to use the parking lot 
that was contemplated. Also, using the same wording as in the other deeds, the Whites 
had a right of repurchase at the conveyance price during the following ten yearsrfllie 
~County "shaH cease to use the said land for a parking lot, or a parking 13ulId.liig:r-----'­

.........~~ 


Given these facts, the same legal conclusions as are drawn above about the other 1? 
16' public alley off the 20' platted alley are applicable to ParcelS. As explained, the 
Kalivases have an easement by express reservation, and this is a permanent property 
right. The Project would not just infringe upon it; it would effectively extinguish the 
easement, as the. plan calls for construction o.f a ~uilding in part on the easement l~nd. \ ' 
Further, the Kahvas' easement cannot be extmgUIshed by an abandonment proceedmg; 
all that can be extinguished is the public's right of access to ParcelS. Nor can the 
Kalivases be required to sell their easement rights to the Applicant or exchange their 
easement rights for some assertedly equivalent access, whether devised by the Applicant \. 
or the County, because they have a right to non-interference with this easement. What 
the Applicant proposes is an exchange of one easement right for another, which, absent a 
condemnation proceeding, neither it nor the County can force the Kalivases to accept. 

The Applieant claimed before the Planning Board that the Kalivases do not have a 

private easement; only the public was granted use of ParcelS. The Ka1ivases disagree, 

but even if the Applicant were correct, it would only reinforce the conclusion that public 

access to ParcelS is still very much needed. Currently the Kaliveses, or their tenants, use 

ParcelS daily as a means of ingress and egress to a vacant area oftheir property which is 

used to house their trash dumpster as well as a place to park anywhere from 3-5 cars. 

TheXalivases and their tenants are very much a part of the public, and, indeed, perhaps 

the part of the public most interested in continued active_use of ParcelS. This continued 

use also makes clear that the Applicant has proposed a.bandonment of more of Parcel 1 

than is appropriate. The easternmost 16' of Parcel 1 is simply that portion of the 20' 
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platted alley off Fenton Street that is immediately adjacent to Parcel 5. Without 
maintaining the length of the 20' alley at least as far as the western boundary of Parcel 5, 
Parcel 5 would simply be isolated from all ROW's, negating the current existing access jl 
from Parcel 5 to Fenton Street. Hence, the proposed abandonment of Parcell should be 
reduced by a small square of 320 sq. ft. (16' x 20') to pennit continued access by the 
Kalivases to Parcel 5 via the unabandoned portion of the 20' platted alley. 

With regard to any claim that the Applicant might make that the easement has 

been lost due to non-use, three responses are in order. First, the easement is in active use 

on a day-to-day basis, as detailed above. Second, as with 911 SSA, .as to 

loadingltmloading use, there has been no abandonment from non-use because no parking 

building adjacent to the easement was erected; rather, the Kalivas building is readily 

accessible from the surface parking lot, just as is the 911 SSA building. Third, in a 

decision perhaps lost to history, decades ago when the County first began operating II 

Parking Lot #3, it chose not to fill it with parking spaces to the limit of the designated \l 

parking lot area. In particular, the area immediately adjacent to the Kalivas building is I 


not devoted to parking; it is devoted to a travel lane from surface streets to the actual 1\ 

parking area. Not only did this decision facilitate access to the Kalivas building 

generally, the travel lane is wide enough to permit commercial trucks to unload suppliesl~ 


into the Kalivas building while still providing ample room for other vehicles to move,! 

around the truck to or from parking spaces in the lot This off-street loading situation,l-\ 

obviously conducive to the free flow of traffic on Thayer Avenue (on which the Kalivas \1 

building fronts and where trucks would otherwise be obliged to unload to the businesses .1 


there), has been in open and continuous operation for approximately 60 years, if not \ 

longer. 


The Applicant has repeatedly proclaimed that unloading a commercial vehicle in \ 
a parking lot violates County law, but the cited prohibition, § 31-29(a)(10), by its express 
tenns is subject to waiver by the County. Even if there has been no express written 
waiver, the County cannot seriously claim, after six decades of acquiescence in'the open, \"f. 
transparent practice, that it has a legitimate concern over the off-street unloading of goods 
for the businesses in the Kalivas building, considering that the activity does not disrupt 
operation of the parking lot In addition, the County Council has not even prescribed a 
fine for this activity. See COMCOR 31.33.01, Council Resolution 16-821 (eff. Jan. 25, 
2009). Were the County to suddenly get agitated about off-street commercial vehicle 
unloading to the Kalivas building, it would raise the specter of a constitutional equal 
protection violation in the fonn of selective prosecution, even if there were a fine 

esta6ITshed for the "offense." A sudden shift in enforcement policy would suggest that (' 
the motivation for enforcement is not compliance with the law, but rather the improper S 
use the power of government to achieve an ulterior motive - in this case disciplining a 1 
property owner seen to be in the way of advancement of the County's perceived 
entrepreneurial interest in the Silver Spring Parking Lo{District See United States v.1 
Armstrong, 517 U.S. 456, 465 (1996); In re Laurence T., 285 Md. 621, 403 A.2d 12561 

http:31.33.01
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(1979). Alternatively, the County must be viewed as equitably estopped from reversing 
course now on the loading/unloading activity by the Kalivases, whose building has been 
configured with a loading/unloading door in the rear to match the current mode of 
loading/unloading that regularly takes place. See Heartwood 88, Inc. v. Montgomery 
County, 156 Md. App. 333, 846 A.2d 1096,1117 (2004) (equitable estoppel applies 
against the County when its actions or inactions "cause a prejudicial change in the 
conduct of the other" party.). 

Easement on the Gerecht Property 

HE 10 is a January 23,2009 email to Mr. Cassedy from Michael Gerecht, Partner 
of 8204 Associates, LLC. Mr. Gerecht identifies and discusses a "pedestrian bridge" 
easement over a portion of Parking Lot #3 that is used by employees of and visitors, 
including delivery persons, to his business, CD Publications, located in a building on the 
same block as the Studio Plaza project. 

As Mr. Gerecht makes clear, his easement with the County is not proposed for 
abandoIiiiienrrn this proceedin , ~.Yt it is imJ2eriled by the proposed abandonments. More 
specl lca ly, tea andonment of Parcel 2 ::,::ould l!lake ,Eossible the construction of ~t 
portion of me SfilaloPtliZa project proposed to be immediately adjacent to the Geredit 
lJimtling's mam entrance, resWhng in a :'~ria:ge to~e~e.:." If Parcel '2 is not' 
abanuoned, tfien if, along WIth the existing 20' platted ROW to which it connects, would 
preserve an existing vehicular ROW to the Gerecht's pedestrian bridge, particularly in 
light of Planning Board action on the Studio Plaza Project Plan on May 28, 2009. In the 
Board's action of approval, it became clear the Board will insist on an adequate setback 
of the Studio Plaza construction from the Gerecht building, as well as adequate m~f 
~llie Gerecht builamg, iiICluuing delIveries. Hence, 8204 Associates, as a very 
'ffiucliaIrectedrnemt5efOrffie jml3Tic,lJelle'Veslliere is a strong need for continued public 
use ofParcel 2, precluding the requisite finding needed for abandonment. 

Planning Board Recommendation 

On June 2, 2009 Royce Hanson, Chairman of the Planning Board, sent in a letter 
for the record in this case. The letter states that the Board had approved the abandonment 
request, subject to a specified condition. The Board's recommendation, therefore, is not 
an unqualified endorsement of the proposed abandonments. 

In particular, the Board's condition expressed concern that the applicant 
ultimately be able to "satisfactorily demonstrate property ownership over all elements 
within the plan." In light of the discussion at the hearing on this matter before the Board 
on May 28, 2009, this is a clear reference to the easement problems identified above, all 
of which were raised with the Board at that hearing. ­
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The Board's conditional approval also highlights the issue of vehicular and 
pedestrian access to my clients' properties in the event of abandonment. As detailed 
above, the abandonments of Parcels 1, 2, and 5, as currently proposed, would impair such 
access to my clients' properties. They should be denied. 

Sincerely yours, 

~//
David W. Brown 

lenclosures 



MONTGOMERY COUNTY 
EXECUTIVE ORDER. 
Offices of the County Executive. 101 Monroe Street. Rockville, Maryland 20850 

Subject 
Sale of Publlc Parking Lot # 3 to Michael, LLC 

Executive Order No. 

070-09 
Subject Suffix 

! 

Originating Department 
Department of Transportation 

Department Number Effective Date 

3/19/09 

BACKGROUND 

1. 	 Public Parking Lot No.3 is located in the 8200 block ofFen ton Street in the Silver Spring Parking 
Lot District. The property is made up ofapproximately 81,293 square feet and contains 152 public 
parking spaces. 

2. 	 On October 6, 2008 the County entered into a General Development Agreement with Michael, LLC., 
which provides for the sale of the County property, in return for, inter alia, (i) construction of a new 
152 space cOunty owned parking garage (of equal or greater value than the fair market value of Lot 
3) and certain covenants on the development of the property. The covenants include a minimum 
residential development with required Moderately Priced Dwelling Units, Work Force Housing 
Units and the construction of a stipulated minimum number ofprivate parking spaces. The 
development includes the County property and a number ofproperties in ~e same block assembled 
by Michael, LLC. 

3. 	 The sale ofthe County property has been advertised and has gone through mandatory referral to the 
Maryland-National Capital Park and Planning Commission. 

4. 	 In accord with the provisions ofArticle 2Sa, Section 5(B) ofthe Maryland Code Lot 3 has been 
detennined to no longer be needed for public use in light of its replacement by the underground 
parking garage provided for in the General Development Agreement. 

5. 	 Parking Lot 3 is further inexpedient and unprofitable for use in connection with the Parking Lot 
District in light of its replacement by the undergroWld parking garage provided for in the General 
Development Agreement. 

ACTION 

It is hereby ordered that Bethesda Parking Lot No.3 be sold to Michael, LLC under the terms ofthe 
General Development Agreement between the parties. 

pproved as to Fonn and Legality by 
he Office of the County Attorney APPROVED 

#~11·· 

Isiah Leggett @ 
County Executive 

•...J • .1. 

7 7 

Revised 4/04 
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G.,O. L. BosweU and Joa.nne T. Dixon, Joint tenants 
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lli1utnsttb,. Ihllt til C(lll~{'!""(itlim t', the '1<1'/1 at Tn< Do/urnr 4HA 111)('1/. and 1If1hutMe 
~"1/l<idl'rolions the l!I1idpou-ty (iu) pi th .. /(r~t part dl) (mI) (!Tl'tllt ami CO",lIt11 ~llt" th~ 'Pm'l'/I (i(,8) ()f 

IA~ trmmd 1mrt ill Jee ,'timplflilk _ • IlU Ilia! fW"'fHIrty 

6itllate hi MontgOl'llel'Y Cmmtl/. sru/,. of MII1"/llulId det-:I"IOcd al: 
,\ll Ql Ult numbere<i,ji'our (4) and the ~id:j!lCl!nt ox' East h«lf of Lot nambered Three (3) in Block 
leth'!red "F" in thf' subdivts10n known as "R, HOLT EASl..l!!yt a SILVER SPRING SUBDIVISION" 
J!l" per Flat recorded 1n Plat Book I, Plut No. 5<4. 11m.('~li too Lalld Reu;rde of lIlo,rltgomery 
COtmty. Maryland. SAVING AND EXCEPTING THEimFROM l:lOWEVER tile followIng described 
land which was conveyed hy Preston Isaac White' and LouIse A, White', his Wife t'O the Board of 
CommiSlril)niln~ for MontgQrneryCoonty, by deed dated November 18i. 1..948 atld recorded in Libel' 
1:m8. (oUo 511. among tbeatoresaid l.t.Uld Records h:! consideration aHhe County agreeing to 
dedicate, p;l\Y(~ and mai.nt~in a 16 foot pabUc aUfCYWIlY, with the EClat edg@of said alteyy..-tlY bejng 
tlw t::ast boundary line of Lot 4, Block F, runtting paranel with llaid East boundary line of Lot 4, 
!'flock F, retaint'd by grantors1.Conveys; South 81 rltet by fuli Widtb of tnt: East! of Lot nu mbe re d 
l'hrelt' (3) tn Bi(I(!k 1etter~d "F ; "R, IL Eaate1S Sill/e~ Spring Subdlvl$ion". Plat Book 1. Ptiat No. 
54; eontz.ining 1,675 sqllare feet, more or leu. SQu,th 51 feet by tuUwidth of Lot numbered Four 
(4) in Block lettered HF" oCsaid H!tbdivieion and containing 3, lISQ !lq,ull.r~ fe4!t,more: or tes"" 

Ttl h ..we andio hold unto Jeraslmoll KatlV&tI as to an undivided '$/a interest, and unto Jam",!; 
f/I;'(:"c.f'\lr;,l1I" (\.<;1 h' an t1l1divtd",d3fSlnt!)t'!)I!t. andl,mio WilUaro .MargeUs IlstQan undividedl!" 
jnt'~t'Ni\, 

Uillurtqrr with llu tmildhIOf11>d imjWQ'f1i'Jnffllll thtl'I!'l/PI."" nutul, mude or hti;,g; ijj</a nil cnd 
J<IJ"~'l1. til.· ri.{lhtrr, flU"'1I!'. ll'Cil~. lr1ltltt9, prii'il~fJ"~' "I'P'/"''''furn..>" fwd (Ut!l1171tlJilClj t<J tlU! !WIW<! ,,,..limping 
Ifr HI 011 !IWI,.. (!PPCri".I1IUliI, 

.Aui'! thk ~id /lOr/II (ic's) ,,' til. 11"$1 }Jart rM'~II(1fit (oj tktlt ,the,}' .. wi!! n'4rrunt 

"I'.,d"lly thi' JJ1'IJjle"/}J lu;reb/l OC1/.vl'yt,J; and l/tat t.lley'. rem /u.:n~lfte 6t4d.. ""'tll,,. 
(j-',Yfll'(,/ICU of 1!IfU/. la,ui ~If mUl/'bf 1'e'lui,ile. 

lIitltfHl1' their 



LINOWESI 
AND BLOCHER LLP 

ATTORNEYS AT LAW 

November 17,2009 C. Robert Dalrymple 
301.961.5208 
bdalrymple@linowes-law.com 

Heather Dlhopolsky 
301.961.5270 
hdlhopolsky@linowes-Iaw.com 

VIA HAND DELIVERY 
The Honorable Nancy Floreen, Councilmember 
Chair, Transportation, Infrastructure, Energy & Environment Committee 
Montgomery County Council 
100 Maryland Avenue, Sixth Floor 
Rockville, Maryland 20850 

Re: 	 Abandonment Petition No. AB719: Public Alley, Parking Lot 3 (the "Abandonment 
Petition") for the Studio Plaza Project in Fenton Village, Silver Spring (the "Property")­
Submission ofMemorandum in Response to 1112/09 David W. Brown Memorandum, 
"Proposed Studio Plaza Development" 

Dear Councilmember Floreen: 

On behalf of Michael, L.L.C. (the "Applicant") and in response to David W. Brown's 
Memorandum dated November 2, 2009 entitled "Proposed Studio Plaza Development," we 
hereby submit this Memorandum. The Abandonment Petition is a necessary process to allow for 
redevelopment of Public Parking Lot #3 and the Applicant's surrounding properties in the 
Fenton Village Overlay Zone of Silver Spring with a pUblic/private mixed-use development 
including a new underground Public Parking Garage and private street connection through the 
project between Thayer Avenue and Silver Spring A venue (the "Project"), all as envisioned in 
the Approved and Adopted Silver Spring CBD Sector Plan (the "Sector Plan"). This 
Memorandum is in addition to the written materials previously submitted by the Applicant for 
this and the other processes in pursuit of the Project, namely Project Plan Application No. 
920070010 (the "Project Plan"), Abandonment Petition No. AB719 (the "Abandonment 
Petition"), and Mandatory Referral Application No. MR09-713 (the "Mandatory Referral"), all 
of which are incorporated herein by administrative reference. This Memorandum also 
supplements written and oral testimony provided before, during, and after the January 28, 2009 
County Executive's Hearing Officer (the "Hearing Officer") hearing on the Abandonment 
Petition, February 12,2009 Planning Board hearing on the Abandonment Petition, and May 28, 
2009 Planning Board hearing on the Project Plan, Abandonment Petition, and Mandatory 
Referral, also incorporated herein by administrative reference. 

In short, the Project is dependent upon the approval of the Abandonment Petition, and the public 
ingress and egress intended to be provided by the public rights-of-way for which abandonment is 
sought will be maintained and/or improved upon by the Project following abandonment. As the 

L&B 1254902.3102015.0029 @ 
7200 Wisconsin Avenue I Suite 800 I Bethesda, MD 20814·4842 I 301.654.0504 I 301.654.2801 Fax I www.linowes-Iaw.com 
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Hearing Officer's (and Planning Board's) recommendation for approval of the Abandonment 
Petition is conditioned upon a subsequent final approval of the Project (preliminary plan and site 
plan approvals remain necessary), including resolving all issues pertaining to ingress and egress 
to the general public and to all properties impacted by the Abandonment Petition (final approval 
to be evidenced by a record plat of subdivision), the framework for addressing all issues raised 
by Mr. Brown is in place. Mr. Brown does not raise any new factual or legal issues with his 
latest Memorandum, and Mr. Brown's "clients" are protected by the simple fact that the 
abandonment will not be made effective until a record plat is approved following preliminary 
plan and site plan review of Studio Plaza, during which processes all of the relevant issues raised 
by Mr. Brown are to be addressed. 

In his November 2nd Memorandum, Mr. Brown purports to represent three owners of property 
located nearby the Project, and states that approval of the Abandonment Petition will "have a 
substantial adverse affect [sic]" on his clients' property interests. As can be seen from this 
Memorandum and the attached materials, this is an incorrect assertion by Mr. Brown for several 
reasons. Even assuming that Mr. Brown actually represents the three clients he claims to and 
that each of the three clients is actually affected by the proposed abandonment (the first of which 
is suspect and the second of which is incorrect as explained below), his concerns are unwarranted 
and have already been addressed by both the Planning Board recommendation and the Hearing 
Officer's Report and Recommendation on the Abandonment Petition. Thus, provided the 
County Council approves the recommendations on the Abandonment Petition provided by the 
Planning Board and Hearing Officer, Mr. Brown's concerns are more than accommodated by the 
procedures delineated by those recommendations. 

On May 28,2009, the Planning Board unanimously approved the Project Plan and Mandatory 
Referral and unanimously recommended to the County Council approval of the Abandonment 
Petition, with the abandonment to become effective upon recordation of the record plat for the 
Project. [Copies of the Planning Board's resolution on the Project Plan and recommendation on 
the Abandonment Petition are attached hereto as Exhibit "A" and Exhibit "B", respectively. In 
addition, for background reference and so that the County Council can further familiarize itself 
with the Project if desired, we have attached a copy of the Applicant's powerpoint presentation 
given at the Planning Board hearing on May 28th as Exhibit "C". J . The Planning Board found 
that the Abandonment Petition satisfies the findings required to be made for approval of an 
abandonment provided that at the time of preliminary plan the Applicant demonstrates property 
ownership over all elements included within the Project, that the preliminary plan provides 
adequate vehicular and pedestrian access to the Project, and that the preliminary plan addresses 
interim and permanent parking needs for independent properties and businesses adjacent to the 
Project. Because these issues will be addressed at the preliminary plan stage (and the manners in 
which the issues will be addressed are outlined and framed for resolution by the approved Project 
Plan), the Planning Board recommended that the abandonment should not become effective until 
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recordation of the record plat for the Project (which cannot occur until both a preliminary plan 
and site plan have been approved). A record plat can only be recorded ifthe Planning Board 
approves a site plan for the Project, and a site plan will only be approved if issues relative to the 
adjacent properties are satisfied (see Project Plan conditions of approval #2c, 2d, and 2e). The 
Planning Board's discussions on the Project Plan and their ultimate decision reflected this 
rationale, and appropriately set the framework and schedule for these additional processes to 
occur in an orderly fashion. Additionally, the Planning Board determined that Mr. Brown's 
assertions as to retained private easements had no bearing on the matters before them and should 
be resolved privately through other means if pursued. Nevertheless, in order to protect and 
provide adequate access to adjacent properties, the Planning Board made clear in its decisions 
that abandonment of the alleys will only occur upon recordation of the record plat after the above 
access and ownership concerns are satisfactorily addressed. l 

Similarly, the Hearing Officer found that the abandonment satisfies the findings required to be 
made for approval, provided the abandonment not become effective until Parking Lot #3 has 
been conveyed to the Applicant and the record plat has been recorded, again ensuring that any 
outstanding issues of access and ownership are resolved prior to abandonment of the public 
alleys. [A copy of the Hearing Officer's Report and Recommendation is attached hereto as 
Exhibit "E".] Thus, both the Planning Board's and Hearing Officer's recommendations provide 
more than ample safeguards for adjacent and nearby property owners and render Mr. Brown's 
concerns unwarranted. We urge the Transportation, Infrastructure, Energy and Environment 
Corhmittee (the "T&E Committee") to recommend approval of the Abandonment Petition, with 
the condition that the abandonment shall only take effect upon approval of the record plat for the 
Project. 

While Mr. Brown simply reiterates claims and assertions already made in earlier submissions 
already part of the public records for the Project Plan, Abandonment Petition, and Mandatory 
Referral, we will again briefly summarize the Applicant's refutation ofMr. Brown's claims, 
including the lack of existence of any private easement rights retained by his clients (please see 
the Applicant's letter dated May 27, 2009 to Planning Staff, included in the record of the 
Abandonment Petition, which details extensively the lack of private rights of Mr. Brown's 
clients), and further reasons for which Mr. Brown's purported clients do not have any further 
legal interests in the proceedings on the Abandonment Petition. 

1 The applicable period for any interested party to request judicial review of the Project Plan approval has 
expired without any such timely request. Mr. Brown did request that the Planning Board reconsider its 
approval ofthe Project Plan, and on November 5, 2009 the Planning Board had this reconsideration 
request before it and denied the request (a copy of the Planning Board Legal Staff's memorandum on this 
reconsideration request is attached hereto as Exhibit "D"). As such, the Project Plan is deemed a final 
approval by law. 
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911 Silver Spring A venue Property (the "Katz Property") 

As to the Katz Property, the owner of this property (Mr. Katz) has indicated to the Applicant on 
numerous occasions that Mr. Brown does not represent him. This notwithstanding, the Hearing 
Officer's Report and Recommendation recognizes that Mr. Katz supports the Project and that the 
Project Plan addresses Mr. Katz' desire to ensure that he has access to the public alley behind his 
building for ingress and egress to the street surrounding the Project (see Hearing Officer's Report 
and Recommendation, p. 5). Subsequently, by letter dated May 22, 2009, Mr. Katz indicated his 
desire for the Planning Board to approve the Project Plan, including the access alley being 
provided by the Applicant to the rear of Mr. Katz' property? As well, during the Planning 
Board's public hearing on the Project Plan, Mr. Katz again reiterated his support of the Project 
and approval of the Abandonment Petition provided the means of ingress and egress to the Katz 
Property is implemented as shown on the Project Plan as approved by the Planning Board. As a 
result, approval of the Abandonment Petition will have no effect on Mr. Katz' property interests 
as his interests are fully accommodated through the Project Plan approval (see Project Plan 
condition of approval #2e). 

8204 Associates LLC Property (the "Gerecht Property") 

As to the Gerecht Property and as previously detailed in the Applicant's May 2th letter to 
Planning Staff, this property is not situated adjacent to any of the alleys proposed to be 
abandoned and has never had direct legal access to any of these alleys (see Hearing Officer's 
Report and Recommendation, p. 9). Notwithstanding the Gerecht Property having no legal 
interest in the subject public rights-of-way, Mr. Brown asserts that the owner ofthe Gerecht 
Property has legal rights to continued use ofPublic Parking Lot #3 and that approval of the 
Abandonment Petition would infringe on these rights. As found by all other review agencies, the 
Gerecht Property does not have any legal right to use of Public Parking Lot #3 in the first place 
(as also concluded by the Montgomery County Department of Transportation in response to Ms. 
Rose Krasnow referenced in the Staff Report for the Project Plan, a copy of which is attached 
hereto as Exhibit "F"), and the Hearing Officer correctly found that Mr. Gerecht's testimony and 
evidence has no bearing on the Abandonment Petition (see Hearing Officer's Report and 
Recommendation, p. 9). Nevertheless, any issues relative to the continued viability of uses of 
the Gerecht Property, including means of ingress and egress and provision of loading, unloading, 
and service, were well-documented and identified during the Planning Board's review of the 

2 The relevant portion of Mr. Katz' May 220d letter states, "We would like the public alley at the back of 
911 Silver Spring Ave. to remain as a private street with direct access to Silver Spring Ave. and Thayer 
Ave. for pedestrian traffic." The requested access is provided on the approved Project Plan, with a 
pedestrian connection from the back of the Katz Property directly to the new north-south street through 
the Project. 
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Project Plan, and the Planning Board established in the Project Plan resolution the framework for 
resolution of these issues at the time of site plan review (see Proj ect Plan condition of approval 
#2d). Mr. Gerecht has no legal interest in the proceedings on the Abandonment Petition, and the 
Planning Board has delineated an appropriate procedure by which any other concerns relating to 
the development of Studio Plaza resulting from the approval of the Abandonment Petition will be 
timely addressed. 

908 Thaver A venue (the "Kalivas Propertv") 

As previously detailed in the Applicant's May 2ih letter to Planning Staff, no private right to use 
of the public alley adjacent to the Kalivas Property (identified as Parcel 5 on the exhibit to Mr. 
Brown's Memorandum and in the public record) was retained in the deed that transferred this 
land to the County, and thus the Kalivas Property has no private right to this public alley. Again, 
however, any issues relative to the Kalivas Property stemming from the Abandonment Petition or 
the development of Studio Plaza were well-documented and identified during the Planning 
Board's review of the Project Plan, and the Planning Board established in the Project Plan 
resolution the framework for resolution of these issues at the time of site plan review (see Project 
Plan condition of approval #2c). 

As such, all issues and/or concerns repeated by Mr. Brown on behalf of his purported clients 
again in this latest Memorandum are preserved for resolution by the condition that the 
abandonments become effective only upon record plat approval for Studio Plaza (including 
Public Parking Lot #3) as recommended by the County Executive, Hearing Officer, and Planning 
Board. 

Finally, Mr. Brown again erroneously argues that the sale of Public Parking Lot #3 to the 
Applicant pursuant to the General Development Agreement entered into between the Applicant 
and the Montgomery County Department of Transportation on October 24,2008, is somehow 
legally deficient First, the Council's consideration of the Abandonment Petition is not the legal 
forum for resolution of this issue. Second, the County Attorney's Office has evaluated this legal 
contention and has determined it to be of no merit (as also found by the Hearing Officer's Report 
and Recommendation). Last, Mr. Brown's contention is wrong. The County Executive has 
acted properly in pursuing the sale or other disposition of the property as provided for by law, 
including Section 60-2(b) of the Montgomery County Code (as to property in a parking lot 
district). 

In conclusion, as the Planning Board and Hearing Officer recommended, the T &E Committee 
should recommend approval of and the County Council should approve the Abandonment 
Petition, conditioned upon approval of the record plat. This will set into motion the various other 
processes and protections afforded the adjacent properties while enabling the Applicant to 
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proceed with this Project that has been recognized by Planning Staff as "a significant 
contribution to the rebuilding ofFenton Village." Approval of the Abandonment Petition will 
allow the vision of the Sector Plan for Fenton Village to be realized, will allow the next phase of 
the revitalization of the Silver Spring CBD to occur, and is in the best interests of the general 
public. 

Please let us know if you have any further questions or concerns, and please do not hesitate to 
contact us if additional information is necessary prior to the T &E Committee's consideration of 
the Abandonment Petition. 

Sincerely, 

LINO\VES AND BLOCHER LLP 

j)aJf}~ I t1 0 

C. Robert Dalrymple 

0wJA Offiy-
Heather Dlhopolsky 

Enclosures 

cc: 	 Councilmember Roger Berliner 
Councilmember George Leventhal 
Council President Phil Andrews 
Dr. Glenn Orlin, Council Staff Deputy Director 
Ms. Sherry Kinikin, Legislative Analyst 
Mr. Robert Hillerson 
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