
AGENDA ITEM 10 
March 16,2010 

Action 

MEMORANDUM 

TO: County Council 

FROM: ~ Michael Faden, Senior Legislative Attorney 

SUBJECT: Action: Bill 12-09, Ethics - Ex Parte Communications 

Management and Fiscal Policy Committee recommendation: enact with 
amendments (2-0-1, Committee chair Trachtenberg abstaining). 

Bill 12-09, Ethics - Ex Parte Communications, sponsored by Councilmembers Floreen, 
Ervin, and Leventhal, Council Vice-President Berliner, and Council President Andrews, was 
introduced on March 31, 2009. A public hearing was held on April 28, at which the only 
speakers, both of whom opposed various elements of the Bill, were former Councilmember 
Esther Gelman and land use attorney William Kominers (see their testimony, ©8-13 and 19-21). 

A Management and Fiscal Policy (MFP) Committee worksession was held on July 27 at 
which the two Committee members present (Councilmember Navarro was absent) discussed 
the issues listed in the staff memo but took no action. A second MFP Committee worksession 
was held on February 24, at which the Committee majority recommended enactment of the Bill 
with 2 amendments. Committee chair Trachtenberg abstained from that vote and directed 
Council staff to seek further input from those, particularly the attorneys, who had previously 
commented on this Bill. For their responses, see ©34-41. 

Summary 

Bill 12-09 would further define which communications are allowed when a decision must 
be made on the basis of a hearing record. It would apply to on-the-record proceedings before 
the Council, the Hearing Examiners, and other County government quasi-judicial bodies. These 
quasi-judicial proceedings include rezonings (local map amendments) and development plan 
amendments before the Council and other quasi-judicial proceedings before County boards and 
commissions, such as the Board of Appeals and the Commission on Common Ownership 
Communities. It would not apply directly to the Planning Board, but would govern County 
officials' and employees' conduct regarding on-the-record proceedings before the Planning 
Board and other non-County quasi-judicial agencies. 

Specifically, Bill 12-09 would amend the current ex parte law to: 
• 	 apply the ex parte restrictions to "reasonably foreseeable" proceedings - Le. an 

interested party can't talk to a decision-maker today about a zoning application they 
expect to file next month (see ©2, lines 8-16); 



• 	 curtail off-the-record cornmunications to and from a decision-maker's staff as well as 
the decision-maker, except for non-substantive procedural issues, and preclude a 
decision-maker or their staff from independently investigating any fact in a hearing 
record (see ©2, lines 17-25); and 

• 	 treat advice from other government agencies (e.g. the Planning Board on a matter 
before the Council) the same as communications from the public, rather than the same 
as communications from the decision-maker's staff (which can be off-the-record) (see 
©2-3, lines 26-28; ©3, lines 36-43). 

IssueslCommittee recommendations 

Overview In reviewing the following issues, Council staff concurs with the County 
League of Women Voters (see ©18) that the legislative goal should be to "come up with an 
appropriate balance" between the "two important principles" of transparency (putting 
communications on the record so that all participants in an on-the-record proceeding can see 
them) and accessibility (not unduly "restricting the ability of citizens to communicate in formal 
and informal settings about issues of concern" with their elected representatives). We would go 
a step further and advise Councilmembers that, in an on-the-record proceeding, the right of 
the parties to be fully informed should take priority because the ultimate fairness of the 
proceeding depends on it. 

1) Anticipatory communications Bill 12-09 would clarify that a communication about 
"a future on-the-record proceeding which is reasonably foreseeable" is covered by the Ethics 
law's restrictions on ex parte communications. This has been a recurring problem when, for 
example, an applicant for a zoning change attempts to skirt the law by seeking a meeting with a 
Councilmember before the zoning application is filed. Council staff has consistently advised 
Councilmembers that the current ex parte law would apply to that kind of anticipatory 
communication. Bill 12-09 (see ©2, lines 8-16) would simply codify the existing practice. As the 
County Attorney's Office noted, "this proposed amendment would not make any 
substantive change to the ethics law." 

Several commenters, including prominent land use attorneys, former Council member 
and Planning Board member Esther Gelman, and the County chapter of the American Civil 
Liberties Union (ACLU) (see comments, ©8-16, 19-29), argued that this amendment could 
potentially, if not actually, restrict residents' First Amendment rights to petition their elected 
officials. Some of this criticism, in staff's view, is inapplicable because it fails to distinguish 
between legislative actions generally and the small number of on-the-record quasi-judicial 
proceedings, such as rezonings, where communications can be restricted without running afoul 
of the First Amendment because the ex parte law applies. 1 In addition, everyone should 
remember that this provision doesn't actually restrict communication at all; it simply 
requires either the sender or recipient of the communication to place it on the record of 
the quasi-judicial proceeding, once the proceeding starts. 

However, some critics also emphasized that, in their view, this restriction could be 
interpreted to extend to any topic which might eventually be involved in an on-the-record 
proceeding, such as elements of a master plan that could later become the subject of a 

1See the pithy summary of the First Amendment's applicability to this situation by law professor/State 
Senator Raskin on ©1S. 
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rezoning.2 Council staff does not think the restriction on ex parte comments would extend that 
far, but to make that interpretation clear the Committee recommended the added language 
proposed in Option 3 below. 

Options On this issue, the Council could: 

1) 	 Keep the law effectively as it is by deleting the new language on ©2, lines 8-9. This 
would let the law be interpreted as it previously had been, leaving room for 
case-by-case analysis. 

2) 	 Clarify that restrictions on ex parte communications only begin when an 
application is filed or an on-the-record proceeding is otherwise initiated. In 
staff's view, this would significantly narrow the current law. This can be done by 
replacing lines 8-9 with: after an application is filed or a proceeding is otherwise 
initiated. 

3) 	 Retain lines 8-9 and further define when an on-the-record proceeding is 
"reasonably foreseeable". To do this, as the County Attorney's Office suggested 
(see memo, ©30-31), the Committee inserted the following clarifying language: 

A future proceeding is reasonably foreseeable if an interested party: 
!8l 	 has engaged an attorney. expert, planner. architect. or other consultant to 

perform work on a specific matter that would be subject to a future on-the­
record proceeding: or 

LID 	 has ta~en any other action to prepare to file an application or other 
document on a specific matter that would be subject to a future on-the­
record proceeding. 

By speCifying which activities would make a proceeding "reasonably foreseeable", in 
staff's view, this option provides the most effective deterrent to current methods of 
evading the ex parte rule. For a broadly similar provision in the federal 
Administrative Procedures Act, see footnote 1 in the County Attorney memo on ©29. 

4) 	 Specify when the ex parte restrictions triggered by an on-the-record 
proceeding begin to apply. One alternative, suggested by land use attorney 
Robert Brewer (see ©25), is to answer the "how far in advance" question by 
identifying a pre-filing time, e.g. 30 or 45 days before an application is filed, that 
would function like a "cooling off period", when ex parte communications about a 
case to be filed would be prohibited and those already received would have to be 
inserted in the record. This would oblige Councilmembers, for example, to write 
down and submit to the Hearing Examiner any communication they received about a 
zoning application in the 30 or 45 days before it was filed. This option can be 
inserted by replacing lines 8-9 with: starting 45 days before an application is filed or a 
proceeding is otherwise initiated. 

Committee recommendation: adopt Option 3. 

2Master plans themselves are not on-the-record proceedings. The distinction between a master plan and 
the follow-up rezoning by sectional map amendment, which is an on-the-record decision, is well­
established, although it can be dicey in practice. If, as Planning Board Chair Royce Hanson asserts (see 
his email, ©34-35), sectional map amendments are not quasi-judicial proceedings, then the distinction 
between a master plan and the follow-up rezoning through sectional map amendment is irrelevant and 
the "reasonably foreseeable" restriction does not apply. 
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Further clarification Since the Committee recommended Option 3, Planning Board 
Chair Hanson and several land use attorneys have criticized this language as potentially 
extending too far before the quasi-judicial proceeding is initiated. While Council staff believes 
that, because of the nature of the issue, no "bright line" test is feasible, we agree that some 
further clarification - specifically a closer link in time -- could better communicate the 
amendment's intent. Council staff recommendation: on ©2, lines 13 and 16, replace a future 
with an imminent. 

2) Contact with direct advisers Bill 12-09 (see ©2, lines 18-19) specifies that "any 
public employee who directly advises a decision-maker" is subject to the same restrictions on 
receipt of ex parte communications as the decision-maker - that is, an adviser (such as a 
member of a Council member's personal staff) must not "initiate or participate in any 
communication outside the record" on any matter that must be decided on-the-record. 

This amendment would expand the scope of the "cone of silence" to include direct 
advisers, such as staff to Councilmembers.3 Under the current law as Council staff interprets it, 
a party can talk with a Councilmember's staff about a pending case, but that staff member must 
not convey the substance of that talk to the Council member. This distinction is difficult to 
enforce or to justify to the parties and the public.4 The Bill would still allow the decision-maker's 
own staff and attorney to privately advise the decision-maker off the record (see ©3, lines 36­
43), but limits that authority to staff of the decision-maker's agency rather than any County or 
other government agency (see lines 42-43). 5 It also exempts purely procedural discussions 
(e.g. when to schedule a hearing) from the ban on ex parte communications (see ©3, lines 44­
45). 

At the first worksession, MFP Committee members questioned who would qualify as an 
employee who directly advises the decision-maker - for example, would all members of a 
Councilmember's staff qualify, or only the chief of staff? Although this questions would need to 
be answered on a case-by-case basis, we would expect the term to cover any employee in a 
direct line of communication with the decision-maker. For most agencies, who is covered would 
be easily apparent. In a Council member's office, that could include each staff member since 
hierarchical chains-of-command are not usually employed, but ultimately each office would 
deSignate on a day-to-day level who is handling these issues; anyone no so designated could 
screen messages and limit who sees any that pertain to an on-the-record proceeding. 

Committee recommendation: treat ex parte communications sent to advisers to a 
decision-maker the same as communications directly to the decision-maker. 

SAs the County Attorney's memo noted in fn. 2 on ©31, the federal APA has a roughly similar scope 
provision. 
4The ethics law generally regulates government employees, rather than members of the public. Neither 
this Bill nor the current law make it a violation for the sender to send the improper communication, 
although the federal law apparently does. The County Attorney's memo on ©32 suggested such an 
amendment, as did former Councilmember Gelman (see ©8, 13), and also noted that another part of the 
current ethics law (the prohibition against influencing a public employee to violate the ethics law) might 
apply to the sender. Council staff does not recommend broadening the scope of any part of the ethics 
law to include non-employees without further study. 
sAs discussed below in Issue 4, this amendment would limit the ability of Planning Board members and 
staff, or the People's Counsel, to privately communicate with Councilmembers about rezonings or other 
on-the-record proceedings, but does not apply to off-the-record matters such as master plans or zoning 
text amendments. 
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3) Independent investigation Bill 12-09 (see ©2, lines 23-25) would prohibit a 
decision-maker or the decision-maker's staff from conducting an independent investigation of 
any fact in a hearing record. This kind of investigation would most likely take the form of a site 
visit. Council staff believes that this amendment would clarify but not change the current law. 
The ACLU (see ©16) argued that this amendment could restrict Councilmembers from 
observing traffic or talking to trail users. That would be accurate -- and appropriate -- in an on­
the-record proceeding because the parties to that proceeding could not cross-examine the 
Councilmember after the record is closed. But for most legislative issues, which are not part of 
an on-the-record proceeding, this restriction is simply irrelevant. 

Land use attorney Steve Robins (see ©26) objected that this amendment would restrict 
Councilmembers' "ability to independently investigate any fact in a hearing", such as to "go out 
and look at the area, property, intersection, etc. in question." That is precisely the purpose of an 
on-the-record proceeding: to limit the facts before the decision-maker to those which each party 
has had a chance to review and contest. Mr. Robins would no doubt strenuously object if his 
adversary in a zoning hearing invited one or more Councilmembers out for a private site visit. 

Committee recommendation: restrict independent off-the-record investigations of facts 
in the record. 

4) Off-record advice from other government agencies Bill 12-09 (see ©2-3, lines 26­
28; ©3, lines 36-43) would limit the advisors who are allowed to give off-the-record advice to a 
decision-maker to those who are employed by the decision-maker's own agency. The primary 
effect of this amendment, in the context of proceedings before the Council, would be to curtail 
the ability of Planning Board members and staff, or the People's Counsel, to privately· 
communicate with Council members about a rezoning or other quasi-judicial proceeding, but not 
about purely legislative matters such as master plans or zoning text amendments. 

Former Councilmember and Planning Board member Esther Gelman and current Board 
Chair Royce Hanson argued that the Board is the Council's staff, and the Council should use 
them like staff. The counterargument is that the Planning Board and its staff are a (more or 
less) independent body and should have to present their facts and arguments in public like other 
parties and agencies, just as the Board does when it appears before the Hearing Examiner. 

The County Attorney's memo on ©31-32 noted some potential difficulties with this 
provision when an attorney serves first as advisor to a decision-maker and then may represent 
the County in litigation which arises from the same case. However, we think the exception for 
advice rendered by the decision-maker's attorney on ©3, lines 38-40, would cover this situation. 
The County Attorney memo also noted that experts from another County department could be 
precluded from offering off-the-record technical advice to a hearing officer in, for example, a 
road construction case. However, we think that kind of advice should have to be on-the-record 
so all parties can hear and cross-examine it. 

Committee recommendation: limit off-the-record advice to staff of the decision-maker's 
own agency. 

5) Conforming amendment Council staff drafted a technical amendment (see ©3-5, 
lines 48-104) requested by the County Attorney (see ©30) to conform the ex parte provisions of 
the County Administrative Procedures Act to the Ethics law as this Bill would amend it. 

5 




Committee recommendation: adopt this conforming amendment. 
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Bill 12-09 with Committee amendments 1 


Public testimony and comments 


Land use attorney testimony and comments 


Legislative Request Report 6 

Fiscal Impact Statement 7 


Esther Gelman 8 

Montgomery County Chapter, ACLU 16 

Margaret Chasson 17 

League of Women Voters 18 


William Kominers 19 

Stanley Abrams 22 

Robert Brewer 24 

Steven Robins 26 

Timothy Dugan et al 28 


County Attorney memo 30 

Post-Committee comments 34 


F:\LAw\BILLS\0912 Ethics - Ex PartelAction Memo.Doc 

6 




Bill No. 12-09 
Concerning: Ethics Ex Parte 

Communications 
Revised: 3-3-10 Draft 4 
Introduced: March 31, 2009 
Expires: October 1, 2010 
Enacted: __________ 
Executive: _________ 
Effective: _______~-_ 
Sunset Date: -!..!.No::::..:n.;.::e:....-______ 
Ch. __, Laws of Mont. Co. ___ 

COUNTY COUNCIL 
FOR MONTGOMERY COUNTY, MARYLAND 

By: Councilmembers Floreen, Ervin, and Leventhal; 

Council Vice-President Berliner, and Council President Andrews 


AN ACT to: 
(I) further define which communications are allowed when a decision must be made on the 

basis ofa record; and 
(2) generally amend the County law regarding communications to decision-makers. 

By amending 
Montgomery County Code 
Chapter 19A, Ethics 
Section 19A-15 

Chapter 2A. Administrative Procedures Act 

Section 2A-8 


Boldface Heading or defined term. 
Underlining Added to existing law by original bill. 
[Single boldface brackets] Deletedfrom existing law by original bill. 
Double underlining Added by amendment. 
[[Double boldface brackets]] Deleted from existing law or the bill by amendment. 
* * * Existing law unaffected by hill. 

The County Council for Montgomery County, Maryland approves the following Act: 
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BILL No. 12-09 

Sec. 1. Section 19A-15 is amended as follows: 

2 19A-15. Disclosure of confidential information; ex parte communications. 

3 * * * 
4 (b) ill A public employee decision-maker must not consider any [ex 

parte or private] communication made outside of the record 

6 regarding any matter that must be decided on the basis of a 

7 record.:! [after giving interested parties an opportunity for a 

8 hearing] including any matter that would be subject to £! future 

9 on-the-record proceeding which is reasonably foreseeable. A 

future proceeding is reasonably foreseeable if an interested party: 

11 (A) has engaged an attorney, expert, planner. architect, or other 

12 consultant to perform work on a specific matter that would 

13 be subject to a future on-the-record proceeding; or 

14 (Bl has taken any other action to prepare to file an application 

or other document on a specific matter that would be 

16 subject to a future on-the-record proceeding. 

17 rn Except as otherwise expressly authorized Qy law, any public 

18 employee decision maker, and any public employee who directly 

19 advises £! decision maker, must not: 

(A) initiate or participate in any communication outside the 

21 record with any person regarding £! matter that must be 

22 decided on the basis of£! record; or 

23 ill) conduct an independent investigation of any fact in or 

24 related to £! record of £! matter that is before or will come 

before the decision-maker. 

26 ill The recipient of any communication made outside the record, 

27 including advice rendered Qy officials or staff of another 

(i). F:\LAW\BJLLS\0912 Ethics Ex Parte\BiIl4.Doc 



BILL No. 12-09 

28 government agency, must [incorporate any ex parte or private] 

29 promptly enter that communication in the record. If the 

30 communication was oral, the recipient must write down the 

31 substance of the communication and enter it into the record. The 

32 decision-making body may consider [ex parte or private 

33 communications] any communication made outside of the record 

34 if all parties are given [an appropriate] ~ reasonable opportunity 

35 to respond. 

36 ill This subsection does not [apply to] restrict ~ communication that 

37 consists solely of: 

38 [(1)] CA) advice rendered to ~ decision-maker by an attorney [for 

39 the County] employed or retained Qy the decision-maker's 

40 agency; 

41 [(2)] an advice rendered to ~ decision-maker by appropriate 

42 officials or staff of [County or other government agencies] 

43 the decision-maker's agency; 

44 © ~ procedural question that does not involve the substance 

45 of facts in ~ record; and 

46 [(3)] CD) discussions between members of a decision-making 

47 body. 

48 Sec. 2. Section 2A-8 is amended as follows: 

49 2A-8. Hearings. 

50 * * * 
51 (b) Official record. 

52 (I) The hearing authority must prepare, maintain and supervise the 

53 custody of an official record in each case. The record must 

54 include testimony, exhibits and verbatim transcript, if any, 
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80 

81 

submitted during the hearing and at other times the record is open 

to receive evidence. Documentary evidence may be received in 

the form of copies, excerpts, photographic reproductions or by 

incorporation by reference. The hearing authority must make the 

official record available for inspection to all affected persons 

before any hearing. 

(2) 	 [[a. This paragraph applies to any ex parte or private 

communication, written or oral, received by a member of a 

hearing authority if: 

(i) 	 the communication relates to a contested matter 

before the hearing authoritY; 

(ii) 	 all appellate rights regarding the contested matter 

have not been exhausted; and 

(iii) 	 the hearing authority is required by law to make a 

decision on the matter based on the record before it. 

b. This paragraph does not apply to: 

(i) 	 legal or technical advice rendered by government 

agency staff or an attorney for the County at the 

request ofthe hearing authority; 

(ii) 	 any communication about the status or procedure of 

a pending matter or; 

(iii) 	 any communication between members of the 

hearing authority. 

c. 	 Ifa member ofa hearing authority receives an oral ex parte 

or private communication, that member must reduce the 

substance of the communication to writing within a 

reasonable time after receipt of the communication. 
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BILL No. 12-09 

82 d. If a final administrative decision has not been made prior 

83 to receipt of the ex parte or private conversation, the 

84 hearing authority must send a written notice to all parties 

85 that discloses the contents of the communication and states 

86 whether the hearing authority will consider the 

87 communication as a basis for its decision under 

88 subparagraph e.]] 

89 [[e.]] Section 19A-lS(b) awlies to any ex parte or private 

90 communic~tions received by a member ofa hearing 

91 authority. The hearing authority must include the ex parte 

92 or private communication in the record and may: 

93 (i) consider the communication as a basis for its 

94 decision after giving all parties an opportunity to 

95 respond to the communication; or 

96 (ii) decide the matter if the hearing authority expressly 

97 finds that it has not considered the communication 

98 as a basis for its decision. 

99 [[f.]] The substance of an ex parte or private communication 

100 received after a final administrative decision and before 

101 appellate rights have been exhausted must be maintained 

102 in the case file and, in [[the event of]] any remand, treated 

103 [[in accordance with all other provisions of]] as required 

104 ro: this paragraph. 

105 * * * 
106 Approved: 

107 

108 Nancy Floreen, President, County Council Date 
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LEGISLATIVE REQUEST REPORT 

Bill 12-09 
Ethics Ex Parte Communications 

DESCRIPTION: 	 Bill 12-09 would further defme which communications are allowed when a 
decision must be made on the basis of a hearing record. Specifically, it 
would restrict communications to and from a decision-maker's staff as well 
as the decision-maker, except for non-substantive procedural issues. It 
applies the ex parte restrictions to "reasonably foreseeable" proceedings -
Le. someone can't talk to a decision-maker today about a zoning application 
they expect to file next month. And it treats advice from other government 
agencies (e.g. the Planning Board on a matter before the Council) the same 
as communications from the public, rather than the same as the decision­
maker's staff (which can be off-the-record). 

PROBLEM: 	 Under current County law, communications about pending quasi-judicial 
proceedings before the proceeding begins are not expressly precluded, and 
communications to and from a decision-maker's staff may be conducted 
off-the-record. 

GOALS AND 
OBJECTIVES: Further clarify which communications to decision-makers are permissible 

when a pending decision must be made on the basis of a hearing record. 

COORDINATION: 	 Office of Zoning and Administrative Hearings, Board of Appeals, other 
quasi-judicial Boards and Commissions, Council staff 

FISCAL IMPACT: 	 Minimal 

ECONOMIC 
IMPACT: Minimal 

EVALUATION: 	 To be researched 

EXPERIENCE 
ELSEWHERE: To be researched 

SOURCE OF Michael Faden, Senior Legislative Attorney, 240-777-7905 
INFORMATION: 

APPLICATION 
WITHIN 
MUNICIPALITIES: Applies only to County government proceedings. 

PENALTIES: 	 Not applicable 
F:\LAW\BILLS\0912 Ethics - Ex Parte\LRR.Doc 
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041739 
OFFICE OF MANAGEMENT AND BUDGET 

lsiah Leggett 	 Joseph F. Beach 
County Executive 	 Director 

MEMORANDUM 


April 17, 2009 


TO: Phil Andrews, Council pres~ . 

FROM: Joseph F. Beach, Director, u~~anagement and Budget 

SUBJECT: Council Bill 12-09, Ethics - Ex Parte Communications 

The purpose ofthis memorandum is to transmit a fiscal impact statement to the Council on 
the subject: legislation. 

LEGISLATION SUMMARY 

The proposed legislation further defmes which communications are allowed when a 
decision must be made on the basis of a hearing record. 

FISCAL AND ECONOMIC SUMMARY 

The proposed legislation has no fiscal or economic impact. 

The following contributed to and concurred with this analysis: Mike Coveyou and David 
Platt, Department of Finance, and Brady Goldsmith, Office ofManagement and Budget. 

jfb:brg 

c: 	 Kathleen Boucher, Assistant Chief Administrative Officer 
Dee Gonzalez, Offices of the County Executive 
Mike Coveyou, Department of Finance 
David Platt, Department ofFinance 
Brady Goldsmith, Office ofManagement and Budget 

Office of the Director 

101 Monroe Street, 14th Floor' Rockville, Maryland 20850 • 240-777-2800 
www.montgomerycountymd.gov 

http:www.montgomerycountymd.gov


ESTHER P. GELMAN 
7904 Tumcrest Drive ... Potomac, MD 20854 


301-299-4490 

fax 301-299-5775 


Mr. Chairman and Members of the Council: 

Although I tried to remain informed about various aspects of the County Government, I 

have not formally testified for many years -- I requested the Council to restore $17,000 

to Mobile Med's budget many years ago. 


However, this Bill has raised a number of alarms in my mind. 


I understand the impetus for the Bill - an atty who has practiced for many years badgered 

staff. 


This Bill will not eliminate the problem, but may accentuate it. 


May I suggest 2 remedies: 

1 your staff should have a list of filed cases. They must not be shy in stating that the 

speaker is breaking the law and will be reported. 


2 Reported to whom? There are no teeth in either the existing law or this proposed 

one. 

I suggest that an atty be reported to the Ethics Committee of the Bar Association as well 

as to the County Ethics Commission. 


A too-persistent citizen should also be reported to the Ethics Commission. (I have 
heard citizens say that the law applies only to developers.) 

My other concern is that the Bill treats the Planning Commission as an outside force. It is 
your Planning Commission. You make the appointments. You prepare the Work 
Agenda. I know because I caused this revolution when appointed to the Commission in 
1970. 

This current Commission is finest in years so do not ignore them. 

And finally, the very idea of forbidding speech on the basis of a "probable" filing is an 
affront to the First Amendment. I have checked with Constitutional Scholars who assure 
me this Bill could not withstand a court test. 

I was urged to call on the ACLU - but I defer to your better judgment without all the 
publicity that would result from the entrance of the ACLU. 



0 42 ..... ·........ ".... 
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ESTHER P. ~lf,LMAN 


7904 Turncrest Drive ... Potomac, 1vID20854 

301-299-4490 


..r·:::fax 301-299-5775 

May 1,2009 
Dear Chairman Andrews and Councilmembers: 

I thank you for the opportUllity tv testify yesterday on Bill 12-09. 

The more I tbjnk about it, and the more I consult constitutional scholars, I conclude that 
the Bill is inherently unreasonable. For example, if citizens cannot speak to you, how can 
you attend a Civic Association or a Chamber meeting where these potential land use 
matters can come up? You all will have to withdraw from society and live as monks or 
be in violation of the spirit of this BilL 

And how can you raise money? Must you ask each donor if he has a «potential" interest 
in land use? How can you ask for endorsements from various groups in the COlL.'1ty? 

Vihat led me to think of these extremes was the conversation in the hall after Bill 
Kominers and I testified, Members of your staff informed us that the "Councilmembers 
are like members of the Supreme Court when dealing wit.~ zOI'ing," That is not onlv a 
stretch; it is absurd.! 

In all my years on the Council, I never had a black robe, no one ever called me "Your 

a COllstitutional Scll01ar has written in response to readul£ Bill i o'verrv 

1y ,;_",'! n-,,: ll'nu'''''c=-'ll''e''-al--l''' "a'T"e ",,- .. hjh;';on 0" CD·e"'''-'' -,';f'n el''''c· .. -i ol~r~lc~a's n·..,·l".,,, __ ,.
UIULi.U <U1.U '-' '1!,J ~ .1. rJ,.v v !::."U !y.1V.!..J...!.u.i.L.l ~.!. 1.1. V.., ""' ....... u. \.')I'.u.1. v leu ~ J. ~.U..-,Ut.L\;C..:J a 


Se\lere crLill 011 political expression that is inconsisteill \vidl tIle First i\J.llendll1ellt~s 
protection of ii:ee speech cmci the ri!P-~t to petition govemment for redre::;s of 

narrov,,-Iy tailored ban on ex parte contacts about the--subject mailer of a lonnal 
proceeding before aiegisiative body acting ill a quasi-judicial capacity can likely 
withstand scrutiny. But a SWeephTJ.g ban on lilly conL.'TIUlTIcation with an elected official 
on a matter that is I'~OL out may become, the matter of a proceeding is far too stii1ing for 
our system of lree speech and legislative democracy. 

Since tllese Stail'"melllbers are me only persons vliill \VllOlTI you may durin!! the 
time oC'probable" l1ling and the end ofthe process, your inloIDlation will cerlainly lack 
balanCe. l~ovv it beCOIlles clear why the PlanrIing COlT.unission is also f-orbiddell to SDerit~ 



Do you really believe that you are the first members of the Council, since the Charter 
was adopted, that cannot live with the ex parte rule beginning at time of a filing? Is there 
any case in which Councilmembers were charged with not sticking to the record? 

I have more faith in all ofyou, your ethics, and the-process which took so many years 
and so much effort. We are a model for the nation. 

Please read case studies in Addendum enclosed. 

Sincerely yours, 

Esther P. Gelman 
County Council 1974-86 

Esther Ge1.rnan 
7904 Turncrest Drive . 
Potomac, :MD 20854 

Esther P. Gelman 

Enclosure 



ADDENDill1 - E. Gelman 
Let me share an important example ofwhy the Council would be making a 
serious mistake in making it illegal for contact with Council members in 
advance ofa filing. 

Several years ago, the Howard Hughes Medical Institute asked me to help 
them with aplarmed expansion of their campus at Connecticut Avenue and 
Jones Bridge Road. In order for that expansion to proceed, HI-nvU required 
assurance that the Government would approve some changes in the law. 

Their Board was not wi1ling to spend the estimated $350-400,000 for a site 

.:. 
DIan before the County agreed to basic changes . 

"-"':>' ~ 

HHI\lIT already possessed an alternate property in Northenl Virginia and the 

Institute's chief counsel favored an immediate move to that nronertv because 


..I, ~ .,.. 

he was certain that 1'vfontgomery County's complicated approvai process 
would not yield a favorable result. A shift to Northern Virginia by Hl-!lvrr 
would have deait a serious blow to l\!fontgomerv County's asnirations to be 

'-- ... ".' ...... 

The Institute's management aliowed me to try to persuade the County 
Executive and the County Council to make changes in the law necessary to 
pen-oit BHiYIT to expand the campus at its existing location in l'v1ontgomery 
Counci1. One change Vias in the definition of a national headquarters: 
Hh'lvII reauired the change from 500 emD10vees to 350 . 

.;.,. -' -- .,.' 

'-IVe arranged for the County Executive, County CounciL Planning 
Commissioners and staff to visit HH-MT for a breakfast where a presentation 
of its Dlans and an explanation of whv some orovisions of the law would .:..- .... ""-<,. 

need to be changed before WriM! could go forw·ard. That presentation 
saved the day for Hh"1vfI and for l'v1ontgomery County as welL 

The Executive Branch and the Councii definitely understood how much of 
an intellectual and scientific asset BHrv11 is and how central. in conjunction 
with NlR, the Institute is to Montgomery County's pians to become an 
unequaied eenter ofbio-medical research and production. 

@ 



The legal changes required were not all that significant but they were 
necessary for fI1Th!II. Understanding the issues, the County Executive and 
the County Council unanimously agreed to do what was required to keep 
illIl\1I's headquarters and staff at its Montgomery County location. Without 
the pre-plan presentation and the assurances that were received as a result, 
I-IHMI would now be headquartered in Northern Virginia. 

The County Council would-be doing itself and ~v1ontgoilleri County a 
serious disservice if it forbids pre-plan conversations on cOluplex projects. 
Developers of major projects need to know in advance whether the Council 
is generally -- not specifically -- in favor ofwhat is being planned or 
generally opposed. Even if the Council is generally in favor, the developer 
needs to identify potential obstacles and make his plans accordingly. If the 
Council is generally opposed, the developer is likely to conclude that there is 
little point to going forward with the project. 

In the case of Johns Hopkins development at Belward Farms, every serving 
member and candidate was briefed on pians because rumors were flying as 
soon as the owner passed away. Without these briefings, there would have 
been a lack of clarity in answers at forums and meeting--opjy rumors. 

Although that is not its purpose, Bill 12-09 would prevent members of the 
Council from receiving information essential to Smart Growth in 
lviontgomery County. The notion that the County Council, like 
the Supreme Court of the United States, should be unapproachable on 
matters that may eventually come before it for decision is incoTI"ect as well . 
as inappropriate. 

Esther P. Gelman 
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Brogden, Karen 

From: Andrews' Office, Councilmember 

Sent: Tuesday, July 21, 2009 12:21 PM 

To: Montgomery County Council 

Subject: FW: Bill 12-09-Please distribute to all members of the Council 

050379 
-----Original Message----­
From: Esther Gelman [mailto:esthergelman@verizon.net] 
Sent: Tuesday, July 21, 2009 10:35 AM 
To: Andrews' Office, Councilmember 
Subject: Bill 12-09--Please distribute to all members of the Council 

After thinking about this Bill for several weeks, let me sum up what I think will solve the problem of "intruders" into 
ex parte period. 

1 Put a Penalty Clause into current law: Send letter of admonishment to intruder with copies to Bar Association's 
Ethics Commission and to County Ethics Commission. 

2 Instruct all Council staff on how to counter those who would discuss the matter. Instruct staff to say politely, but 
firmly, '" will not relay any of this conversation to the Councilmember. The matter is covered by the ex parte rule. 
Please discuss this no further." 

Problem solved! 
Esther Gelman 
EstherGelman@verizon.net 

7/2112009 
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Guthrie, Lynn 

From: Andrews' Office, Councilmember 

Sent: Friday, May 08, 2009 9:18 AM 

To: Montgomery County Council 

Subject: FW: Bill 12-09 and the First AmE:I-ldment. 042276 

-----Origln2! Message----­
From: Mike IViage [mailto:magem65@hotmaH.comJ 
Sent: Thursday! t·1ay 07, 2.009 7:58 PM 
To: Trachtenberg's Officel Councilmember; Floreen's Office, Councilmember; Knapp's Office, Councilmember; 
Andrews' Office! Councilmember; Berliner's Office, Councilmember; Leventhal's Office, Councilmember; Ervin's 
Office! Councilmember; Eirich's Office! Councilmember; Praisner's Office! Councilmember 
Cc: Susan Go-ering; esthergelman@verizon.net; raskin@wcLamerican.edu 
Subject: Bill 12.-09 and the First Amendment. 

May 7, 2009 

Dear Council members, 

Please pardon this flex parte" communication. 

We have received this letter from former council member 

Esther Gelman, who together with Senator Jamie Raskin raise serious civil liberties questions. We 

would appreCiate hearing your take on these issues before your final action on bill 12-09. 


Sincerely, 


Mike Mage, Co-Chair 

Montgomery County Chapter, ACLU 

301-402-5537 W 

301-229-0470 H 

240-899-3312 C 


.. ", 

-.-~---~-~-

From: EstherGelman@verizon.net 
To: goering@aclu-md.org; magem65@hotmail.com 
CC: raskin@wcl.american.edu 
SUb3ect: Bill 12-09 before the Mont. Co. Council 
Date: Thu, 7 May 2009 17:24:48 -0400 

Gentlemen: Art Spitzer sent you the material I had sent to him. 

In short, there is a Bill before the Mont. Co. Council that prohibits contact with elected officials if there will be a 
"probable" filing. We have never had a problem before starting the ex parte silence AFTER the filing. How does 
a citizen know when the probability begins? 

One atty. violated the rules - so my suggestion is to add a penalty to current law. Instead, the Council's bill 
blankets the county with a clear violation of citizens' First Amendment rights. 

If you can weigh in, it would count for so very much. the sooner the better. 

My phone no. is 301-299-4490 

5/8/2009 

mailto:raskin@wcl.american.edu
mailto:magem65@hotmail.com
mailto:goering@aclu-md.org
mailto:EstherGelman@verizon.net
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From: "JlUllin REtskin" <raskin@wcL~erican.edu> 
To: "esther gelman" <EstherGch,,''''''@vemcon.net> 

.... ---_..- Sent: ThursdaY;~'PiiJ:BQ~2009 8:27 .Ac\r1 
Subject: Language for statement 

> An overly broad and indecipherably vague propibition on speech with 
> elected officials produces a severe chill on political expression that is 
> inconsistent with the First Amendment's protection of free speech and the 
> right to petition government for a redress of grievances. 
> A narrowly tailored ban on ex parte cuntacts about the subject matter of a 
> formal proceeding before a legislative body acting in a quasi-judicial 
> capacity can likely withstand scrutiny. But a sweeping ban on any 
> communication with an elected official on a matter that is not, but may 
> become, the matter of a proceeding is far too stilling for our system of 
> free speech and legislative democracy. 

Windows Live™: Keep your life in sync. Check it out. 

._-------_._----- -----.-.---­

5/8/2009 
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Marin, Sandra 

From: Mike Mage [magem65@hotmail.com] 

Sent: Friday, June OS, 2009 3:28 PM 

To: Montgomery County Council 

Subject: Please add this email to the hearing record for bill 12-09 by COB today. 

05 June 2009 

Comments submitted for the hearing record for bill 12-09. 

Bill 12-09 could benefit from some tightening up. 

Comments of Mike Mage, Co-Chair, 
Montgomery County Chapter, ACLU 

Montgomery County Council Bill 12-09 serves an important interest - the preservation of the integrity of quasi­
judicial proceedings and the quasi-judicial decision making process. But it must also be protective of First 
Amendment Rights. 

The First Amendment clearly protects the right to lobby legislators and administrators. See e.g. California Motor 
Transport Co. v. Trucking Unlimited, 404 U.S. 508, 510 (1972). The right to lobby or petition, moreover, 
"extends to all departments of the Government." Id. at 612. In a representative democracy, the branches of 
government act on behalf of the people and, to a very large extent, the whole concept of representation depends 
upon the ability of the people to make their wishes known to their representatives. Eastern Railroad Conference 
v. Noerr Motor Freight, 365 U.S. 127, 137 (1961). 

Where, as here, the regulation constitutes a significant interference with the public's right to petition the 

government, the regulation must survive strict scrutiny. Fair Political Practices Com v. Superior Court, 25 Cal. 3d 

33, 48-49 (1979). That is, the reqUirements may be upheld only if the state demonstrates sufficiently important 

interests and the statute "is closely tailored to effectuate only those interest[s]." Zablocki v. Redhail, 434 U.S. 

374, 388 (1978); Buckley v. Valeo, 424 U.S. 1, 25 (1976). 


The current draft of the bill is worded too broadly to survive constitutional scrutiny. One problem is in section 
(b)(l). The phrase "reasonably foreseeable" is too vague. Another problem is in section (b)(2). The section 
prohibits any decision-maker or any public employee who advises him/her from communicating with any person 
regarding a matter that must be decided on the basis of a record. The bill's failure to accurately define what 
specific issues it refers to creates the potential for an unnecessarily broad and sweeping implementation. A third 
problem is the vagueness of "independent investigation" in (b)(2)(6). Does that mean, for example, that council 
members may not observe traffic on Jones Bridge Road, or talk to users of the Capital Crescent Trail, ortalk to 
constituents at "town hall meetings" because topics may come up that may need decisions on the basis of a 
record at some time in the future? 

I strongly recommend improving the bill by removing the phrase "reasonably foreseeable", by limiting the bill's 
application to those issues that are listed in the bill by name and by reference to statute, and by stating explicitly 
the point in time or in the process, when an issue becomes one that must be decided on the basis of a record. 

Sincerely, 

Mike Mage, Co-Chair 
Montgomery County MD Chapter, ACLU 
301-402-5537 W 
301-229-0470 H 
240-899-3312 C 

Windows Live™ SkyDrive™: Get 25 GB of free online storage. Get it on your BlackBerry or iPhone. 

6/512009 
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Guthrie, Lynn 

From: Andrews' Office, Councilmember 


Sent: Monday, May 04,20099:51 AM 


To: Montgomery County Council 04211.2 
Subject: FW: Bill 12-09 

-~---Original Message----­
From: MChasson@aol.com [mailto:MChasson@aol.com] 
Sent: Sunday, May 03, 20092:11 PM 
To: Andrews' Office, Councilmember 
Subject: Bill 12-09 

To Montgomery County Council 
From: Margaret Chasson 
Re: Bill 12-09 

As a citizen who cares about local government, I am appalled that members of the County Council whom I 
respect should introduce legislation such as Bill 12-09. Communication with interested parties is a part of the 
interaction of citizens with their governing bodies. To restrict the public from discussing issues with elected 
officials and relevant staff on any issue that may become a matter to be decided on record is far too restrictive. 
I urge you to reconsider the scope of this legislation. We citizens of Montgomery County value the right to free 
speech and the ability to petition government for redress of grievances. 

Margaret Chasson 

The Average US Credit Score is 692. See Yours in Just 2 Easy ~teps! 

5/4/2009 
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Marin, Sandra 

From: Andrews' Office, Councilmember 

Sent: Wednesday, May 20, 2009 3:39 PM 

To: Montgomery County CouncH 

Subject: FW: Bill Number 12-09 

-----Original tv1essage---­
From: LWV of Montgomery County, t·1D [mailto:lwvmc@erols.com] 
Sent: Wednesday, May 20,20093:37 PM 
To: Berliner's Office, Councllmember; Knapp's Office, Councilmember; An(lrews' Office, Councilmember; Ervin's Office, 
Councilmember; Floreen's Office, Councilmember; Leventhal's Office, CouncilF.:2mber; Eirich's Office, Councilmember; 
Trachtenberg's Office, Councilmember 
Subject: Bill Number 12-09 

To: Members of the Montgomery County Council 
From: Diane Hibino, President 
Re: Bill Number 12-09 

Since its founding, the League of Women Voters has worked to promote an open governmental system that is 
representative, accountable and responsive. We believe that democratic government depends upon informed and 
active participation by citizens in all levels of government. We further believe that governmental bodies must 
protect the citizen's right to know through adequate notice of proposed action, holding open meetings and making 
public records accessible. 

While we can agree with the principle that all ex parte communication with public officials should be put "on the 
record" when a decision must be made on the basis of a record, we are concerned that Bill Number 12-09 may go 
too far in restricting the ability of citizens to communicate in formal and informal settings about issues of concern. 

We hope that you will be able to come up with an appropriate balance between these two important principles. 
We will continue to monitor the progress ofBill 12-09. Thank you for your attention to our concerns. 

The League ofWomen Voters of Montgomery County, MD, Inc. 
12216 Parklawn Dr., Suite 101 
Rockville, MD 20852-1710 
Tel: 301-984-9585 Fax: 301-984-9586 
1wvmc@erols.com www.lwvmd.orgimont 

5/2112009 
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Tel 301 654 7800 Holland & Knight LLP Holland Knight 
Fax 301 656 3978 3 Bethesda Metro Center. Suite 800 

Bethesda. MD 20814-6337 

www.hklaw.com 

Bill No. 12-09 
Testimony of William Kominers 

(April 28, 2009) 
; , 

Good Afternoon President Andrews and Members of the Council. My name is 
William Kominers, an attorney in Bethesda, Maryland. I am here today testifying as an 
individual on Bill No. 12-09. 

When I, read this Bill, I felt a little bit of "if it's not broken, don't fix if'. I am not 
certain which ills -- that are not already understood by everyone -- this Bill means to 
correct. However, I do have some concerns about the interpretation of the requirements 
of the Bill and some uncertainties as to how the Bill will operate. 

1. "Reasonably Foreseeable". The most critical Issue is the concept of 
"reasonably foreseeable" in Lines 8-9 of the BilL 

The Bill restricts communications with decision-makers, such as all of you, on any 
matter that is subject to a future on-the-record proceeding, if that proceeding "is 
reasonably foreseeable." I just don't know when that time occurs. So I do not know 
when I can talk to you and when I cannot. The Bill gives no guidance about how far in 
advance is long enough to not be "reasonably foreseeable." I believe that this is a risk, 
and that you do yourselves and the public a disservice with vague restrictions on 
communications before an application is actually filed. 

At present, limiting ex parte contacts based upon whether or not an actual 
application has been flied, provides a very clear, bright line for whether a conversation is 
allowed or prohibited. Bill No. 12-09 blurs that line into invisibility. In theory, the 
moment someone inquires about use of a property that could require rezoning, such an 
application could be considered "reasonably foreseeable." This seems to be an overly 
broad restriction that is fraught with retrospective subjective analysis. At that point, in 
theory, I would know too much, so I cannot discuss the matter with you. The result is 
that if I know anything, I can't speak with you. I can only speak with you if I know 
nothing. Probably not the most productive. 

I confess, I have met with Councilmembers before filing a new rezoning 
application. I got a sense of whether the proposal made sense, whether it seemed 
beneficial, and how it related to the Master Plan. I got your suggestions of particular 
community groups for outreach. As written, this provision would preclude speaking to 
you on these issues and even speaking to your Staff members. 

http:www.hklaw.com


This new restriction not only has problems for me, but also for you. 

A. If a prospective applicant holds a meeting with a community group or 
leaders before filing an application, Bill No. 12-09 would suggest that even Council Staff 
cannot attend. For an applicant to meet with a community on a prospective rezoning, and 
to have done enough work to make the discussion meaningful for the community, an 
application i~ certainly "reasonably foreseeable." 

B. The restrictions of Bill No. 12-09 would apply to everyone, and in both 
directions. This means that citizens or community groups cannot contact 
Councilmembers or Staff, and vice versa, in advance of a filing. Unfortunately, neither 
the Council and its Staff, nor the community know when something is sufficiently 
"reasonably foreseeable" that it cannot be discussed. This uncertainty seems to place 
you, your Staff, and community members, citizens, and applicants all at risk of 
inadvertent violation. 

In summary, there is no ready understanding of how much in advance of a filing 
something is considered "reasonably foreseeable" so as to preclude discussion. Right 
now, the bright line of "filed or not filed" is clear. Bill No. 12-09 renders the boundary 
between permissible and impennissible communication very elusive. 

2. Intra-Government Communication. 

A. Lines 19 21. The restriction on communication by officials or Staff of 
another government agency seems more limiting than necessary. This language suggests 
that the Council and Council Staff could not contact the Planning Board Staff. Likewise, 
the Board of Appeals Staff could not contact the Planning Board Staff. Is this the degree 
of limitation that you intend with this legislation? 

For example, how will this Bill affect the People's Counsel? Could Bill No. 12-09 
restrict the ability of the People's Counsel to discuss matters with Staff of the Council, 
Planning Board, Board of Appeals, or Executive? 

Is the Staff of the Board of Appeals or the People's Counsel to be treated as "a 
public employee who directly advises a decision-maker"? If so, does this affect the 
ability of the public to interact with the People's Counselor Board of Appeals Staff on 
any pending matter that has to be decided on the Record? 

2 



B. Lines 31 - 33. This portion of the Bill exempts communication between a 
decision-maker and an "attorney employed or retained by the decision maker1s agency". 
How narrowly does "agency" get defmed for this purpose? 

This provision seems able to restrict the Council's contact with the County 
Attorney's Office -- as compared to the Council's legislative counsel. A similar 
restriction could be placed on counsel for the Planning Board. ,Clearly, the County 
Attorney is employed by the Executive Branch, and counsel to the Planning Board by the 
Board, different "agencies," but neither by the Council. 

3. Independent Investigations. Lines 1'6 -18. This section precludes a 
decision-maker or employee from conducting independent investigations. 

This clearly will restrict the ability of Councilmembers and your Staff to go out 
and look at the areas/intersections/strefulls/etc. in question. One could even argue, 
although I believe it is a stretch, that this could mean that decision-makers or Staff could 
not use knowledge or information that they already possess. Such information clearly 
comes from understandings or information that is outside of the Record. Currently, that 
issue operates under a "rule of reason" -- the Councilmembers cannot go out and make a 
site inspection in a rezoning case, but at the same time, no Councilmember need close his 
or her eyes as they drive through an intersection that is affected by a pending application, 
or feel compelled to strike the information from your memory banks, in making a 
decision. 

4. Summary. Based upon the foregoing questions and uncertamtIes, I 
recom..rnend that you either reject the Bill entirely or defer it substantially and allow a 
group of those who normally participate in on-the-record proceedings to work with your 
legislative counsel to develop clarifications to the ex parte communication rules that will 
be clear and effective, but not overbroad. 

Thank you for your consideration of these thoughts. I will be happy to answer any 
questions. 

# 6274411 v2 

3 



ABRAMS & WEST,P.C. 

KENNETH' R. \-VEST 

ATTORNEYS AT LAW 

STANLEY D. ABRAMS SUITE 760N JA.\.fES L. PARSONS, JR 
KEITH J. ROSA 

4550 MONTGOMERY AVENUE 
OFCOUKSEL 

PRACTICING IN MARYLAND AJ>.1) 
D1STRlCT OF COLUMBlA 

BETHESDA, MARYLAND 20814-3304 
(301) 951-1550 WRITER', DIRECT NUMBER 
FAX (l01) 951·1543 (301) 951·1540 

EMAIL "sabrarns@awsdlaw.com .. 

May 6,2009 

Hon. Phil Andrews, President 
Montgomery County Council 
County Council Office Building, 6th Fl. 
100 Maryland Avenue 
Rockville, Maryland 20850 

RE: 	 Bill No: 12-09 
Ethic - Ex Parte Communications 

Dear President Andrews & Members of the County Council: 

I have recently reviewed this proposed Bill No. 12-09 and find the proposed 
requirements vague and fraught with unintended consequences. As a land use practitioner 
in this County for almost forty (40) years including nine (9) years as a zoning hearing 
examiner, I have not found these draconian measures necessary or warranted, Ex parte 
communications with decision makers or hearing examiners involving quasi judicial 
proceedings are now prohibited involving substantive matters - Period! Ifa letter or petition 
came in after the record closed, it was either returned with a letter of explanation as to ex 
parte communication rules or held in a separate file by a staff member. Council members 
and members of the Board of Appeals and Planning Board advised persons seeking to 
communicate orally with those decision makers they could not talk about a pending matter 
and their staffs were instructed accordingly with respect to screening calls or requests for 
meetings and correspondence. 

The Bill prohibits communications made outside the record involving any matter that 
would be subject "to a future on-the-record proceeding which is reasonably foreseeable." 
When is such a subject "reasonably foreseeable"? Are people prohibited from testifYing or 
council members receiving testimony or letters at a master plan hearing or worksession 
because master plans are "reasonably foreseeable" as traditionally being implemented by 
sectional map amendments which are on the record proceedings? 

Would companies seeking to relocate to the County be precluded from discussing or 
addressing such a move even with staff if a rezoning were required? Would Council 



members have to determine in advance what matters were prohibited when meeting with 
civic groups or private citizens in a community meeting or when running for office and 
attending fund raisers? 

This Bill would also seem to limit advice which you and your staff can receive from 
the Planning Board staff. If this is so, aren't the exercise of your planning functions 
unnecessarily impacted? 

This legislation can turn into a lawyers relief act, with appeals and challenges to 
decisions on the basis that a "decision-maker" failed to include in the record an ex parte 
communication or failed to give a reasonable opportunity to all parties to respond because 
the matter should have been "reasonably foreseeable." What a field day the press and media 
could have because the decision maker guessed wrong as to whether the subjed malter oftne 
ex parte communication should be "reasonably foreseeable" and would end up as part of a 
future on-the-record proceeding. Good luck. 

This Bill is unnecessary and creates more problems than what it seeks to resolve. It 
should be voted down. 

Sincere y, 

SDA:dw 

cc: 	 County Council Members 
Michael Faden, Esq. 

-2­
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ATTGRNfYS ROBERT G. BREWER,JR. 

RGBREWER@lERCHEARLY.COM 

May 19,2009 

Hon. PJ;ilip .A.ndrews, President 
0425Z~Members of the Montgomery County Council 

100 Maryland Avenue, 6th floor 
Rockville, Maryland 20850 

Re: Bi1112-09: Ex Parte Communications 

Dear Mr. Anr1r ews and Members of the Council: 

I am writing as a long time land use attorney to express concerns with the pending bill 
to further restrict ex parte communications. While I understand and sympathize with the 
objectives of the sponsors, I think the pending Bill goes too far and will stifle necessary and 
productive discussions in the land use arena. 

My particular objection with the Bill is with proposed Section 19A-15(b)(1), 
" ... including 3..'1Y matter that would be subject to a future on-the-record proceeding which is 
reasonably foreseeable." My concern is that this language is incredibly broad and . 
conceivably extends to communications with Council members and Staff regarding proposed 
and pending master plans and master plan amendments, and all of the regulatory matters 
which follow them, including rezonings, subdivisions, and site plans. Rather than protect the 
transparency and integrity of the communications with Council members and Staff on these 
issues, these draconian restrictions will severely limit the flow of important information to 
Council decision-makers, making their difficult decision-making tasks even harder and 
leading to wasted time and energy by applicants and community members. 

Good examples of the likely implications of this Bill are the three major master plans 
pending, or soon pending, before the Council for Germantown, Gaithersburg West, and White 
Flint. Each of these master plans is complex, requiring conscientious Council members and 
Staff to absorb voluminous amounts of information and sift varying policy objectives. 
Without the ability for stakeholders t'O meet with Council members and Staff during the long 
pendency of these master plans, becCj.use those same stakeholders may be involved months or 
.years into the future with the Council on regulatory matters (including comprehensive 
rezonings arising from those master plans), the Council is deprived of the opportunity to 
engage in dialogues, analyses, and even negotiations with stakeholders to understand and 
shape the myriad of policy ramifications of master plans. This could even extend to 
precluding Council members and their Staff from seeking out information in response to 
community inquiries. 

mailto:RGBREWER@lERCHEARLY.COM


ATTORNEYS 

Hon. Philip Andrews, President 
Members of the Montgomery County Council 
May 19,2009 
Page 2 

SL.uilarly, there should be some opportunities forstakehoiders to discuss future 
regulatory applications with Council members prior to the time they are filed. This is in order 
to maximize the efficiency of the process by having Council members \veigh in on the merits 
of applications being contemplated for filing. Often, regulatory applications are-not filed 
because appiicants lea...rn through discussions with Council members and Stru-'f that theiY 
proposals lack sufficient Council and public support. Without an opportunity for applicants to 
engage in these consultations with Council members and Staff in advance, the value of an 
important public policy objective-avoiding the waste of precious public agency and 
community time and resources-is diminished. If the Council is concerned about the 
proximity in time of applicant cOIT1munications with Council members and Staff before 
applications are filed, it could consider a mandatory "cooling off' period of 30-45 days 
between the last Council communications and the filing of a regulatory application. 

The Bill seems intended to address a rare instance of apparent abuse of the current ex­
parte communication law. I believe that the proposed cure of the Bill is disproportionate to 
the problem, and is more easily addressed by better Council and Staff discretion in their 
cO:rrh'TIunications with all stakeholders. To do otherwise-is to validate the law of unintended 
consequences. I urge the Council to Vvithdraw or reject the Bill for the reasons discussed. 

Thanks very much for your consideration. 

Very truly yours, 

Robert G. Brewer, Jr. 

894686.1 25554.001 
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June 5,2009 

The Honorable Philip .a.ndrews, President 049467
Members of the Montgomery County Council 1 

c.:"100 Maryland Avenue, 6tll floor 
Rockville; Maryland 20850 

Re: Bil112-09: Ex Parte Communications 
-........J -< 


Dear President Andrews and Members ofthe Council: 

I would like to provide you '<'lith comments on EiU 12-09: Ex Parte Communications. 
While I understand the objectives of the Bill, I think it goes too far and will unreasonably 
restrict necessary and productive discussions as it relates to certain matters that ultimately are 
on-the-record. I would like to address wnat I consider the most significant issues with the 
Bill. They are: 

The Bill, as drafted, would likely restrict commlli'11cations to and from a decision­

maker's Staff as well as the decision-maker, except for non-substantive procedural issues, and 

restrict their ability to L.'1dependently investigate any fact in a hearing. This could limit the 

flow of important infonnation to Council decision-makers making their difficult decision­

making tasks even harder. This provision ofthe Bill would clearly restrict the ability of a 

Councilmember and its Staff to go out and look at the area, property, intersection, ere. in 

question. 


The Bill also applies the ex parte restrictions to "reasonably foreseeable" proceedings. 

Section~19A-15(b)(1) section states. " ... including any matter that would be subject to a future 

on-the-record proceeding which is reasonably foreseeable." This provision is very troubling. 

How is "reasonably foreseeable" defined? There is no clarity on when that moment in time 

occurs. The Bill gives no definition or guidance as to how far in advance is long enough not 

to be "reasonably foreseeable." In theory, the moment someone inquires about the use ofa 

property that could require rezoning,-such an application could be considered "reasonably 

foreseeable." This requirement is overly broad and one that would be subject to much 

retrospective subjective consideration. The Bill, as drafted, would apply to everyone, and in 

both directions. Thus, citizens and community groups also could not contact 

Councilmembers or Staff, and vice versa, in advance of a filing. In summary, there simply is 

no clear and meaningful understanding ofhow much in advance of a filing something is 

considered "reaSonably foreseeable" and thus compliance with the Bill always will be at 

issue. 


897812.1 08247.001 
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The BiU also treats advice from other government agencies the same as 
communications from the public, rather than the same as communications to the decision­
maker from the decision-maker's Staff. This seems problematic for a host of reasons. Also, 
how does this bilI affect the People's Counsel and its role in cases? Could the Bill restrict the 
ability of the People's COiillsei to discuss matters with Council Staff or other Staff? 

The Bill contains too much uncertainty and, in my mind, raises more questions than 
answers. I would urge the Council to reject the Bill for the reasons discussed herein. At a 
minimum, the Bill should be deferred so that the Council's Legislative Counsel can work 
through the Bill and engage practitioners and others who participate in on-the-record 
proceedings to work together to formulate a clear and effective piece of legislation instead of 
one that is overbroad and flawed. 

Thank you very much for your consideration. 

Verytru1y~ 

teven A. Robins 

897&12.1 08247.00l 
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Writer's Direct Dial Number: 

(301) 230-5200 

May 28, 2009 

Hon. Phil Andrews, President 
And Members of the 042664
MOl1tgo~~ery County Council 
Stella B. Wemer Council Office Building 
100 Maryland Avenue, 6tl1 Floor 
Rockville, MD 20850 

RE: Opposition to Bill No. 12-09, Ex Parte Communications 

DeaJ.' President Andrews and Council Members, 

Tllis letter is submitted in opposition to the current draft of Bill No. 12-09 by all of the 
members of the Shulman Rogers Land Use Department. As explained below, it is our opinion that 
the proposed Bill, a copy of which is attached, is unconstitutionally vague and impractical. 

At lines 8 and 9, the Bill prohibits extra-record communications "including any matter that 
would be subject to a future on-the-record proceeding which is reasonably foreseeable." This 
provision defies definition and is simply too nebulous to facilitate realistic compliance. The First 
Amendment prohibits vague laws that chill or intimidate one from exercising hislher First 
Amendment rights. Moreover, the Bill will result in the expenditure of substantial amounts of 
private and public sector time and money conceming potential rezoning applications which a 
decision maker knows to be unapprovable due to political, community or other reasons, but wllich 
information may not be discussed. Similarly, a decision maker'~s knowledge of alternative zoning~ 
scenarios wl:1ich may be acceptable may not be communicated. 

The preclusion at Lines 10 through 21· of decision makers and their advisory stafffrom 
engaging in extra-record communications or investigations goes well beyond the pale of reason. 
Advisory staff would be unable to discuss issues with Planning Board or other County staff 
members, thus creating scenarios where advisory staff might be advising their respective Council 
members based on incomplete information or inaccurate understandings of facts or proposals. 

The likely ramifications are untenable and certainly outweigh any potential downsides 
associated with the limited, possible, ex-parte communications or activities they are intended to 
eliminate. For these reasons, we respectfully suggest that Lines 8 through 21 be removed from Bill 
No. 12-09 or, at the very least, substantially modified to address the First Amendment and practical 
concems we raIse. 

@11921 Rockville Pike, Rockville, Maryland 20852-2743 • Tel: (301) 230·5200 • Fax: (301) 230-2891 

Washington, D.C. Office: (202) 872-0400 • Greenbelt, Maryland Office: (301) 699-9883 • Tysons Corner, Virginia Office: (703) 684-5200 


E-mail: lawfirrn@srgpe.com • Internet: www.shulmanrogers.com 
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Han. Phil Andrews 
Montgomery County Council 

Opposition to Bill No. 12-09, P311e Communications 

Kindly include this letter in the Council's public record on Bill No. 12-09. Thank you for 
your consideration of our concerns. 

Very truly yours, 


Shulm311, Rogers, Gandal, Pardy & Ecker, P .A. 


BYV~ 
Timothy Dugan 

BY~L!E?~ 
David Freishtat 

By: {h~JJ}w-tJ~
Anne Marie assallo 

Attachment 

cc: Han. Roger Berliner 
Han. Marc EIrich 
Han. Valerie Ervin 
Han. Nancy Floreen 
Han. Mike Knapp 
Hon. George Leventhal 
Han. Nancy Navarro 
Hon. Duchy Trachtenberg 

g:\128\letter to phil andrews re opposition to bill no 12 09.doc 
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Isiah Leggett Leon Rodriguez 
County Executive County Attorney 

MEMORANDUM 

TO: Michael Faden, Senior Legislative Attorney 
County Council 

FROM: Edward B. Lattnertf:il, 
Chief, Division of Human Resources & Appeals 

DATE: June 19, 2009 

RE: Bill 12-09 (Draft 3): "Ethics - Ex Parte Communications" 

Bill 12-09 would amend a provision of the ethics law that prohibits an 
employee/decision-maker from considering an ex parte (or private) communication regarding 
any matter that the employee/decision-maker must decide on the basis of a record after giving 
interested parties an opportunity for a hearing. The bill would amend the law by: (1) prohibiting 
the employee/decision-maker, as well as any employee who advises the employee/decision­
maker, from initiating or participating in any ex parte communication (2) extending the 
prohibition on ex parte communications to officials or staff of any County or other government 
agency other than the employee/decision-maker's own agency, and (3) prohibiting an 
employee/decision-maker from considering any ex parte communication made regarding "any 
matter that would be subject to a future on-the-record proceeding which is reasonably 
foreseeable." 

I recommend the following amendments: 

1. Consistency with the APA. Make companion amendments to § 2A-8(b)(2) of the 
County's Administrative Procedures Act (§ § 2A-1 to 2A-II), which similarly prohibits hearing 
authorities subject to the AP A from considering ex parte communications. These two statutes 
(the APA and the ethics law) must be consistent. 

2. Prohibiting the employee/decision-maker from considering any ex parte 
communication when a proceeding is "reasonably foreseeable." As an initial matter, this 
proposed amendment would not make any substantive change to the ethics law. The present law 
already contains a blanket prohibition against an employee/decision-maker from considering 
any ex parte communication, without limitation as to when the communication was made to the 

101 Monroe Street, Rockville, Maryland 20850-2580 
(240) 777-6735. TID (240) 777-2545. FAX (240) 777-6705. Edward.Lattner@montgomerycountymd,gov 

mailto:Edward.Lattner@montgomerycountymd,gov


Mike Faden 
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Page 2 

employee/decision-maker. If the proposed amendment is retained, it would be helpful to clarify 
when a proceeding is to be considered "reasonably foreseeable." Reasonable foreseeability may 
be a difficult standard to apply in this situation. Perhaps the law could provide criteria for 
determining when a future on-the-record proceeding is "reasonably foreseeable" (e.g., when a 
person reasonably anticipates filing an application or appeal before the employee/decision­
maker, when a person has secured counsel to explore a possible application or appeal). Or 
perhaps the prohibition against the employee/decision-maker considering an ex parte 
communication before a matter is even pending could be limited to communications from an 
"interested person," defined as a person from whom the employee/decision-maker would be 
precluded from accepting a gift under § 19A-l6(c) (not including the exceptions in § 19A­
16(d)).1 

3. Prohibition against an employee/decision-maker and advisor2 from initiating 
or participating in any ex parte communication. 

I assume the "reasonable foreseeability" test set out in subsection (b )(1) does not apply to 
this prohibition, which is set out in subsection (b )(2). Application of a reasonable foreseeability 
test to an advisor who is not involved in the day-to-day affairs of the employee/decision-maker 
might be especially problematic. 

I also assume that an employee/decision-maker or an advisor who receives an unsolicited 
ex parte communication does not violate this proposed prohibition against initiating or 
participating in an ex parte communication, so long as the employee/decision-maker or advisor 
does not substantively respond to that communication. For example, there are times when a 
party, typically pro se, writes to the employee/decision-maker and fails to send a copy of that 
communication to the opposing party. The employee/decision-maker may either (1) forward a 
copy ofthe letter to opposing party or (2) return the letter to the sender with a request to refile 
the letter with a certificate of service (or a "cc"). I would not regard these actions as violating the 
proposed amendment. . 

The bill should make clear that the prohibition against an advisor to an 
employee/decision-maker only applies while the matter is pending before the employee/decision­
maker and the advisor is acting in an advisory capacity. Example: an attorney in this office may 
advise the Animal Matters Hearing Board. While the matter is pending before the Board, the bill 

1 The federal AP A prohibition against ex parte communications "apply beginning at such time as the 
agency may designate, but in no case shall they begin to apply later than the time at which a proceeding is noticed 
for hearing unless the person responsible for the communication has knowledge that it will be noticed, in which case 
the prohibitions shall apply beginning at the time ofhis acquisition of such knowledge." 5 U.S.c. § 557(d)(I)(E). 

2 The federal AP A prohibits ex parte communications with the employee/decision-maker "or other 
employee who is or may reasonably be expected to be involved in the decisional process of the proceeding." It is 
unclear whether this prohibition applies to an employee who advises the employee/decision-maker. 
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would prohibit that attorney from initiating or participating in any ex parte communication with 
the parties. But, if the matter is appealed, the County might intervene and then that attorney 
would be representing the County in the appellate courts. While acting in that capacity, the bill 
would prohibit the attorney from discussing the appeal with the other parties because the court 
might remand the matter back to the Board. 

4. Do not remove advice from County staff from the list of permissible 
communications. Under the present law, an ex parte communication does not include advice 
rendered to an employee/decision-maker by appropriate officials or staff "of County or other 
government agencies." The bill proposes to remove "other government agencies" from this 
exception, thereby treating advice from other government agencies (e.g., Planning Board) as an 
ex parte communication. That does not present any legal issue. But the bill also proposes to 
remove advice from County agencies from this exception, limiting the employee/decision-maker 
to advice provided by the employee/decision-maker's own agency. (Lines 34-36.) This is too 
narrow a restriction. For example, this would preclude the hearing examiner in a road 
abandonment or sidewalk/road construction case under Chapter 49 from obtaining technical 
advice from the Department ofTransportation following the public hearing.3 The current 
exception permitting communications from appropriate officials or staffof County agencies 
should be retained. This would also be consistent lines 20-21 ofthe bill, which provides that "the 
recipient of any communication made outside the record, including advice rendered by officials 
of staff of another government agency, must promptly enter that communication in the record" 
(emphasis added). 

The following items are policy issues for your consideration: 

1. The Council might consider adding a prohibition against any person making an 
ex parte communication to the employee/decision-maker. The federal AP A contains such a 
prohibition in 5 U.S.C. § 557(d)(1)(A). Presently, County law only prohibits the 
employee/decision-maker from participating in or considering any ex parte communication.4 

2. If it is deemed desirable to extend the prohibition on participating in an ex parte 
communication to an employee who advises the employee/decision-maker, does it automatically 
follow that the requirement that the recipient of the ex parte communication promptly enter that 
communication in the record should be similarly extended to the employee who advises the 
employee/decision-maker? The current law already prohibits the employee/decision-maker from 
considering an ex parte communication and requires the employee/decision-maker to enter any 

3 Although these types of hearings are legislative hearings, rather than quasi-judicial hearings, they are, at 
least arguably, instances where the employee/decision-maker must make a decision on the basis of the record. 

4 Arguably, a person who makes an ex parte communication violates § 19A-14(f)'s prohibition against 
influencing or attempting to influence an employee to violate the ethics law. 

@ 
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ex parte communication received into the record. Does it make sense to require the advisor to 
make the employee/decision-maker aware of an ex parte communication directed to the advisor 
by entering it into the record? 

3. Finally, I understand that this legislation was prompted by Council staffs 
experience during the consideration of a local map amendment. I am not aware of a similar issue 
involving other quasi-judicial bodies. Perhaps the Council should consider amending the local 
map amendment procedures rather than the ethics law. 

ebl 

cc: 	 Kathleen Boucher, Assistant Chief Administrative Officer 
Barbara McNally, Executive Secretary, Ethics Commission 

A09-00S43 
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Faden, Michael 

From: Hondowicz, David 

Sent: Monday, March 08, 2010 5:18 PM 

To: Faden, Michael 

Subject: FW: 6iIl12-09, ex parte 

FYI 

-----Original Message----­
From: Esther Gelman [mailto:esthergelman@verizon.net] 
Sent: Monday, March 08, 2010 5:03 PM 
To: Trachtenberg's Office, Councilmember; Andrew's Office, Councilmember 
Cc: Leventhal's Office, Council member; Berliner's Office, Councilmember; 
councilmember.erlich@montgomerycountymd.gov 
Subject: Fw: Bill 12-09, ex parte 

I thought you who are interested might want to see Royce's memo to me. 

Committee members specifically decided that Planning 6d. could not answer questions during the extended ex 
parte period. They are not to be considered the Council's planning staff any more. 

This is all so sad and is the antithesis of good planning. 

Esther 
----- Original Message ---­
From: tign$ol)-,-Roy~ 
To: EstlleiJ;elrnan 
Sent: Sunday, March 07, 2010 10:50 PM 
Subject: RE: 6iIl12-09, ex parte 

This is even more weird than you suggest. I do not think the Planning Board is covered by this law so far as our 
own procedures are concerned because out authority derives from Art. 28. In other words, a person with a 
foreseeable concern that could come before us can still discuss things with Board members prior to actually 
filing a case. Otherwise, no one could participate in non-record discussions with board members, such as master 
plan advisory committees or forums in which property owners and citizens participate and talk about possible 
future development projects. As you know it is not only common, but essential that during a master plan's 
development, to ask property owners if they foresee any changes to their property. Without that information, it 
is rather hard to plan, whether we agree with the ambitions of the owner or not. Similarly, we need to know 
what others may think of proposals from staff, board, or owners. For example, it is foreseeable that almost 
every property in White Flint will come before the Board for a development project. 

But since this Bill covers members of the council, they could not talk about the substance of a pending master 
plan-which is entirely legislative in character-with anyone who is a potential applicant, or a potential 
adversary or supporter of a foreseeable local map amendment for a zone that might be recommended, or made 
possible, by the master plan. In fact, the only matter likely to come before the council that must be decided on 
the basis of the record is a local map amendment. 

However, unless I misunderstood an earlier discussion, some council staff believe sectional map amendments 
are also quasi-judicial in character and, therefore, would be subject to ex parte rules. If so, this is contrary to 
Court of Appeals case law, but if this ordinance were to apply to sectional map amendments the implications are 
staggering. Every property in a planning area is affected by a SMA. Neither the owners nor any other party in 

3/9/2010 
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foreseeable case who would benefit or be harmed by an SMA could talk to a council member or council staff 
outside the record. It also could be interpreted to preclude a Council member from asking a Planning Board 

member or planning staff for information, advice, or to discuss a pending proposal, since the staff exception 
applies only to staff of the agency with the decision authority-in this case the Council. It could be read even to 
preclude council staff from asking our staff, as is common practice, to discuss with them the reasoning and 
evidence behind a particular recommendation in a master plan. Council members could not meet with any party 
that had engaged any lawyer or other expert to work on an issue that could be foreseen as metamorphosing 
from a master plan zoning recommendation into an element of a sectional map amendment. 

This makes Council staff virtually the sole conduit of information to the Council on a broad range of matters, 
since it also prohibits the member or staff from trying to find out anything by him/herself outside the record. 
am not sure whether a council member could order her staff member to go find out and tell her about it. I guess 
members could drive by a site where an application is foreseeable, so long as they do not peek and foresee it. 

This seems to apply literally the "Veil of Ignorance" well beyond the metaphorical uses for which Rawls 
conceived it. 

I am not sure what problem this bill solves. It seems to be aimed at preventing something that already 
happened and a council member did not tell the offender to buzz off or make a record of the communication. 

Royce Hanson 
Chairman 

Montgomery County Planning Board 
Maryland-National Capital Park & Planning Commission 
8787 Georgia Avenue 
Silver Spring, MD 20910 
301-495-4605 
rhanson@mncppc-mc.org 

From: Esther Gelman [mailto:esthergelman@verizon.net] 
Sent: Saturday, March 06, 2010 10:28 AM 
To: Hanson, Royce 
Subject: Fw: Bill 12-09, ex parte 

The Planning Board is excluded from speaking to Councilor Staff (undefined & to be decided by each 
Councilmember) as another "enemy of the people" Esther 
----- Original Message --­
From: Faden, Michael 
To: wkomine.rg@b151aw.com ; sabrams@awsdlaw.com ; rgbrewer@lerchearly.com ; Robins~even A. ; IimoijJy 
Dugan 
Cc: Esther Gelman; Trachtenberg, Duchy; Lattner, Edward; magem65@hotmail.com ; Jablow. Judy 
Sent: Friday, March 05, 20103:23 PM 
Subject: Bill 12-09, ex parte 

As you may know, the Management and 'Fiscal Policy Committee reviewed Bill 12-09 on March 1 and 
recommended enactment with 2 amendments. One amendment further defines the term "reasonably 
foreseeable". The other conforms the County Administrative Procedures Act's ex parte provision to the 
amendments the Bill makes to the similar provision in the County Ethics law. 

Committee Chair Trachtenberg abstained on the final Committee vote on this Bill. She directed Council staff to 
contact each attorney who submitted comments on this Bill to see if you have any further comments on the Bill as 
amended before the Council acts on it. 

3/9/2010 
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Faden, Michael 

From: stan abrams [sabrams@awsdlaw.com] 

Sent: Wedn~sday, March 10, 20102:36 PM 

To: Faden, Michael; wkominers@hklaw.com; rgbrewer@lerchearly.com; 'Robins, Steven A.'; 'Timothy 
Dugan' 

Cc: 'Esther Gelman'; Trachtenberg, Duchy; Lattner, Edward; magem65@hotmail.com; Jablow, Judy 

Subject: RE: Bill 12-09, ex parte 

Michael: 
It seems that the attempt to define the phrase "a future proceeding is reasonably 

forseeable" has become only more problematic. Property owners, developers and 
business organizations may have retained, or on retainer, or employ in-house attorneys, 
expert planners, architects, engineers and other consultants early in the acquisition and 
development process to determine feasibility, even before it is determined what, if any, 
on-the-record approval is required. This could have a chilling effect on economic 
development and attraction of business and jobs. Many out-of-state companies want 
their search and negotiations to remain private with respect to relocation or locating in 
the county. Why hamper these efforts, we have enough trouble competing with 
neighboring jurisdictions. 

Furthermore, it puts a potential applicant at a distinct disadvantage since citizens 
who do not engage attorneys or other consultants would still be free to approach 
decision makers and contend that from their perspective they don't know that a future 
proceeding is reasonably foreseeable, they just don't want more development, traffic, 
etc in their area. Many citizens may not even know which proceedings are "record" 
proceedings. 

Also, for notification of an exparte communication to parties, and an opportunity 
for a party to respond, one does not become a party to a record type decision until they 
submit a written communication or appear at a hearing on the record. So logistically, 
how would a council member or other decision maker keep track of a communication 
received months or even years before an application is filed so that a "party" can be 
identified, notified of a communication and give that party an opportunity to respond? 
This is merely creating a potential ground for appeal. 

Stanley D. Abrams, Esq. 

Abrams & West, p.e. 

4550 Montgomery Avenue, 8760N 

Bethesda, Maryland 20814 

(301) 951-1540 office 

3/10/2010 
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Faden, Michael 

From: Brewer, Robert G. [rgbrewer@lerchearly.com] 

Sent: Tuesday, March 09, 2010 2:18 PM 

To: Faden, Michael 

Subject: RE: Bill 12-09, ex parte 

Mike, 

I remain concerned about one key aspect of this proposed bill-Section 19A-15 (b )(l)-as it may indirectly apply 

to legislative activities of the Council. While I realize that legislative activities are not directly addressed or 

proscribed, master plans in particular may lead to "on the record" applications thereafter, e.g. sectional map 

amendments or future local map amendments expressly recommended by the master plan. Therefore, the bill 

as drafted may unnecessarily and inappropriately limit public discourse in the master plan process because of 

the possibility of future "on the record" applications. 


SMAs that follow adopted master plans have largely replaced local map amendments as zoning tools for new 

development. As such, many stakeholders, including property owners, developers and their consultants, spend 

years of quality time and effort participating in the master plan process to ensure that future needs and 

expectations are properly considered and resolved. Many issues are addressed and negotiated among 

interested stakeholders, including other property owners, neighbors, civic associations, environmenta I groups, 

MNCPPC Board members and Staff, Council Staff, and especially Council members. It is a healthy, largely 

transparent, and usually effective process to balance competing interests and advance the County's goals. It is 

one of the most important legislative activities of the Council each year. 


Yet, if those master plan activities lead to "on the record" proceedings thereafter, who is to say that these 

master plans are not a "matter that would be subject to a future on-the-record proceeding which is reasonably 

foreseeable", and therefore communication with Council members and their staff is prohibited during their 

pendency? Certainly, a zealous and creative advocate could argue that the definition of "reasonably 

foreseeable" is met by the activities of most non-governmental stakeholders in the master plan process. And 

this prohibition would apply equally to civic and environmental activists as it would to developers and property 

owners. Because SMAs and possibly LMAs always follow adopted master plans, a distinction must be drawn in 

the legislation protecting the full and unfettered opportunity of all stakeholders to participate in legislative 

processes of this type while they are on-going. 


I would hope that the Council does not want to squelch the participation of engaged stakeholders in the master 

plan process. It is an inherently political process in which Council members and their staff should be engaged. 

Council members should remain free to have formal and informal dialogue with stakeholders in the legislative 

process without any artificial constraints on applications that may follow lion the record". 


There may not be any easy way to fix this conundrum. But I urge you and the Council to try. Thanks 


Robby Brewer 


Robert G. Brewer, Jr. 

3 Bethesda Metro Center. Suite 460 

Bethesda, Maryland 20814-5367 

301.657.0165 (Direct Phone) 

301.347.1772 (Direct Fax) 

rgbrewer@lerchearly.com 


3/9/2010 
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Holland & Knight 

3 Bethesda Metro Center, Suite 800 I Bethesda. MD 20814 I T 301.654.7800 I F 301.656.3976 
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MEMORANDUM 
WIlliam Kominers 
3012156610

To: Michael Faden wiUiam.kominers@hklaw.com 

From: William Kominers ~ • 

Re: Bill No. 12~09 (Ex Parte Communication) 

Date: March 10, 2010 

Below are my comments on the revised version of Bill No. 12-09 that you so 
kindly forwarded after the last MFP Committee meeting. I continue to believe that this 
Bill causes more problems than it solves, and provides vastly greater opportunities for 
inadvertent violations. I also renew my suggestion that you determine how often in the 
past ten years ex parte communications have needed to be put on the Record in pending 
matters. 

1. "Reasonably foreseeable" (Lines 4 - 16). 

a. Subjective. The Bill proposes a SUbjective and almost 
indeterminable measurement of when a matter has begun that would preclude ex parte 
communication. For example, if one hires a planner to evaluate whether or not a 
rezoning is feasible, does that make the on-the-record proceeding "reasonably 
foreseeable" and therefore invoke the ex parte communication limitation? 

b. Unknown initiation. Under the definition in this Bill, only the 
applicant knows that the restriction has begun. The public, Council members, and Staffs 
have immediately all become subject to the restriction, yet, they do not know that the 
restriction exists -- they do not know that the potential future applicant has begun to 
undertake activities which under the definition make the eventual on-the-record 
proceeding "reasonably foreseeable." This can lead to many inadvertent violations. 
Council members and their Staffs will not know that actions have been taken to make an 
on-the-record proceeding "reasonably foreseeable" and thereby preclude discussion .- not 
just with the potential applicant, but with the public generally. Likewise, a member of 
the public does not know that a proceeding is now "reasonably foreseeable" and therefore 
does not know not to talk to decision makers about that matter. 

c. Impacts on Economic Development. Under the Bill, it appears that 
the Executive Branch (such as DED) cannot communicate with Council members if an 
on-the-record proceeding is "reasonably foreseeable." Thus, the Executive Branch would 
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not be able to discuss with Council members or Staff a prospective relocation by a 
company that might need a rezoning or special exception in order to relocate. The Bill 
would preclude OED bringing the company itself in to talk with Council members. 
Taken together, this would hinder the ability to give advice to that company and thus 
pursue the business opportunity, and could impair economic development efforts. 

d. Master Plans. Property owners and citizens generally discuss zoning 
'of properties during the master plan process. Today, most rezonings are accomplished 
through sectional map amendments following master plans. Because a master plan is 
usually implemented by a subsequent sectional map amendment (an on-the-record 
proceeding), that subsequent sectional map amendment must be considered "reasonably 
foreseeable." Therefore, it is "reasonably foreseeable" at the time of the master plan that 
zoning recommendations in the master plan will be followed by a rezoning (an on-the­
record proceeding) to implement that plan. If it is Itreasonably foreseeable" that a 
sectional map amendment would follow a master plan, arguably one could not discuss the 
zoning recommendation of the master plan during the master plan process. 

2. Direct Advisors (Lines 18 - 26). 

a. The scope of coverage of "direct advisors" needs definition; at 
present, it is too vague to assure easy compliance. Presumably, the intention is to cover 
some or all of the Staffs of Council members. This begs the question of unclear breadth. 

restriction? 
(i) Are all of the Staff of a Council member covered by the 

restriction? 
(ii) Is only the Chief of Staff/Confidential Aide covered by the 

(iii) What is the status of those others who are staff to the Council 
generally (as opposed to specifically to an individual Council member)? (For example, 
are the positions currently held by Jeff Zyontz, Michael Faden, Marlene Michaelson, and 
Glenn Orlin covered by this restriction?) 

b. The Bill leaves open the question of who makes the determination 
that a person qualifies as a ,.direct advisor" so as to be covered by the Bill. Such 
determination could be exercised in an arbitrary manner or could be decided 
retrospectively, after a communication has already been made. Only with a definition 
and uniform coverage can the public and the Council members be protected against 
inadvertent violation. 

c. Once a determination is made as to who qualifies as a "direct 
advisor," how is that decision and status communicated to the public? In other words, 
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how will members of the public (citizens, applicants, other government agencies) know 
who is, or is not, covered by the restriction? 

d. Today, Council Staff members can speak with the public about on­
the-record proceedings, but may not pass that infonnation on to the Council member. 
This appears to have been a system which has worked for some time. There seems to be 
no real reason to make an alteration at present. 

3. Clear Delineation is Needed. 

a. The proscription on ex parte communication needs a bright line to 
determine when it begins. I continue to believe that when the application is filed for the 
on-the-record proceeding is the appropriate point in time at which the ex parte limitation 
should attach. 

(i) At the time an application is filed, the application is public 
information and everyone has constructive notice of its existence. 

(ii) Using the filing date means that an applicant or any 
consultant does not have to guess whether or not they have taken sufficient steps to make 
an on-the-record proceeding "reasonably foreseeable." 

(iii) Council members themselves will know definitively that an 
on-the-record proceeding is under way, rather than having to guess whether the person to 
whom they are speaking may be contemplating a future, "reasonably foreseeable," on­
the-record proceeding. 

4. How is the Executive Branch treated? 

a. The Bill should be specific as to whether the Executive Branch and 
its agencies are covered or not on matters such as local or sectional map amendments. 
This is a particular problem during the "reasonably foreseeable" period, when, like 
everyone else, the Executive Branch has no idea that a potential applicant has made a 
rezoning "reasonably foreseeable." 

5. The Internet/Electronic Communications. 

a. Communication of information through electronic mail, blogs, or 
websites is very difficult to restrict ex parte limitations. This can be a particular problem 
during the "reasonably foreseeable" period, in that no one knows that something may be 
in the works that would invoke the restriction. In addition, blog information, or website 
postings, are not a one-time communication; instead, the information may remain 
available to all for an extended period that may cross over times when restrictions on 
communication have changed from permissible to restricted. 
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6. A Sledgehammer to Kill a Fly. 

a. The Bill causes a significant disruption in communication 
opportunities and increases the likelihood of inadvertent violation, all in the name of 
preventing a problem that does not regularly exist. 

b. How many instances in the last ten years have required that an ex 
parte contact be documented and placed in the Record? (Lines 27 - 31). I would 
speculate that there have been only a miniscule number of ex parte communications 
placed in the Record in that period. I again encourage Council and Council Staff to 
investigate the number of such instances, so as to detemrine the magnitude of the 
problem that is sought to be cured. In part, I believe that the reason that the number of 
instances will be so low is because currently it is clear when the ex parte restriction 
begins -- at the filing of an application. 

c. The Bill as written is unnecessary and will be confusing, especially 
to citizens. But even those regularly engaged in the process who try diligently to comply, 
may well inadvertently violate the rules because of not knowing that an event has 
occurred that triggers the restriction. 

Thank you for the opportunity to submit further comments on Bill No. 12-09. 
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