
ADDENDUM 
AGENDA ITEM 7.1 
September 24, 2002 

Introduction 

MEMORANDUM 

TO: 	 County Council 

FROM: -t/{ Michael Faden, Senior Legislative Attorney 

SUBJECT: 	 Introduction: Emergency Bill 33-02, Moderately Priced Dwelling Units ­
Optional Construction 

Council President Silvennan intends to introduce Emergency Bill 33-02, Moderately 
Priced Dwelling Units - Optional Construction on September 24. A public hearing is scheduled 
for October 10 at 8 pm. 

Bill 33-02 clarifies that the moderately priced dwelling unit law, Chapter 25A, does not 
prohibit a developer from voluntarily building MPDUs, and using the optional development 
standards for developments with MPDUs, in developments with fewer than 35 dwelling units. 

This issue arose when the Planning, Housing, and Economic Development Committee 
considered Bill 18-02. At the hearing on that bill, a representative of Elm Street Development 
Corp. proposed an amendment to resolve a legal issue raised by the attorney for neighbors of a 
proposed development at the Goodwill Industries site in Bethesda (see Knopfmemo, ©6-8). As 
we will explain further in the memo for the hearing on this bill, Council staff does not agree with 
Mr. Knopfs argument. Historically, the Planning Board has approved a number of 
developments with less than 50 units using the MPDU optional method (see Code §59-C-I.6). A 
partial list of those developments provided by Planning staff is on ©9; we expect them to provide 
a more complete list before the hearing. 

At its September 19 worksession on Bill 18-02, the Committee decided to set aside the 
amendment so that Council President Silvennan could introduce it separately as this bill. 

This packet contains: Circle # 
Emergency Bill 33-02 I 
Legislative Request Report 3 
Code §25A-2 (public policy ofMPDU law) 4 
Memo from attorney Knopf 6 
List of approved subdivisions <50 units with MPDUs 9 
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Emergency Bill No. 33-02 
Concerning: Moderately Priced Dwelling 

Units - Optional Construction 
Revised: 9-23-02 Draft No. _1_ 
Introduced: September 24. 2002 
Expires: March 24.2004 
Enacted: __________ 
Executive: _________ 
Effective: -:----:-:-_______ 
Sunset Date: -!.N.l.::o~n~e______ 
Ch. __, Laws of Mont. Co. ___ 

COUNTY COUNCIL 
FOR MONTGOMERY COUNTY, MARYLAND 

By: Council President Silverman 

AN EMERGENCY ACT to: 
(1) revise the requirements for building moderately priced dwelling units in certain 

zones; 
(2) generally amend the law governing moderately priced dwelling units. 

By amending 
Montgomery County Code 
Chapter 25A, Housing, Moderately Priced 
Section 25A-5 

Boldface Heading or defined term. 
Underlining Added to existing law by original bill. 
[Single boldface brackets] Deletedfrom existing law by original hill. 
Double underlining Added by amendment. 
[[Double boldface brackets]] Deleted from existing law or the bill by amendment. 
* * * Existing law unaffected by bill. 

The County Council for Montgomery County, Maryland approves the following Act: 




EMERGENCY BILL NO. 33-02 

1 Sec. 1. Section 25A-5 is amended as follows: 

2 25A-5. Requirement to build MPDU's; agreements; alternatives. 

3 lie * * 
4 em) Nothing in this Chapter prohibits an applicant from voluntarily 

5 building one or more MPDUs in ~ development with fewer than 35 

6 dwelling units at one location, and in so doing from qualifying for an 

7 optional method ofdevelopment under Chapter 59. A development 

8 with fewer than 35 dwelling units where an applicant voluntarily 

9 builds MPDUs must comply with any procedures and development 

10 standards that apply to ~ larger development under this Chapter and 

11 Chapter 59. 

12 Sec. 2. Emergency Effective Date. 

13 The Council declares that an emergency exists and that this legislation is 

14 necessary for the immediate protection of the public health and safety. This Act 

15 takes effect on the date on which it becomes law. 

16 Approved: 

17 

Steven A. Silvennan, President, County Council Date 

18 Approved: 

19 

Douglas M. Duncan, County Executive Date 

20 This is a correct copy ofCouncil action. 

21 

Mary A. Edgar, CMC, Clerk of the Council Date 
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DESCRIPTION: 

PROBLEM: 

GOALS AND 
OBJECTIVES: 

COORDINATION: 

FISCAL IMPACT: 

ECONOMIC 
IMPACT: 

EVALUATION: 

EXPERIENCE 
ELSEWHERE: 

SOURCE OF 
INFORMATION: 

APPLICATION 
WITHIN 
MUNICIPALITIES: 

PENALTIES: 

LEGISLATIVE REQUEST REPORT 

Emergency Bi11 33-02 

Moderately Priced Dwelling Units - Optional Construction 

Clarifies that the moderately priced dwelling unit law, Chapter 25A, 
does not prohibit a developer from voluntarily building MPDU's, and 
using the optional development standards for developments with 
MPDU's, in developments with fewer than 35 dwelling units. 

Attorneys for neighbors of a proposed subdivision challenged the 
long-held assumption that a developer could build MPDU's in a 
development with fewer than the minimum number ofdwelling units 
that are required to include MPDU's (in current law, 50 units, but 
pending BiIllS-02 would reduce the minimum to 35 units). The law 
should be clarified to let the Planning Board know what requirements 
apply to proposed subdivisions. 

To confirm that developers can include MPDU's in developments of 
any size and use the optional development standards in Chapter 59. 

Planning Board, Department ofHousing and Community Affairs, 
Housing Opportunities Commission 

To be requested. 

To be requested. 

To be requested. 

To be researched. 

Michael Faden, Senior Legislative Attorney, 240-777-7905 

Applies in Brookeville, Chevy Chase View, Chevy Chase Sec. 3, 
Chevy Chase Sec. 5, Martin's Additions, North Chevy Chase, 
Takoma Park. 

Not applicable. 
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MONTGOMERY COUNTY CODE §25A-l 
Chapter 25A 

(9) 	 Every indication is that. given the proper incentive, the sector is best equipped 
and possesses the necessary resources and expertise ed to provide the type of 
moderately priced housing needed in the Coun~' 

(10) 	 Rapid regional growth and a strong housi einand have combined to make land and 
construction costs very high and to ha effect on the used housing market by causing 
a rise in the prices of those units; 

(II) 	 In past year.sefforts have , ~ade to encourage moderate Iy·priced housing' - .. 
construction through zo incentives permitting greater density and through relaxation 
of some building and . ivision regulations. Very little moderately priced housing had 
resulted; and ,' ...~.", . : ',' .' , 

~ .. 
(12) 	 In some inss existing housing for persons of low and moderate income is 

substand ~andovercrowded.(l974L.M;C.,ch.17.§ 1; 1979L.M.C.,ch.21,§ I; 1989 
L.M.C., . 27, §I.) 

Sec. 2SA":1. Declaratioa·of.publicpolicy. 
.. ; . ~. 

The County Counci I hereby declares it to be the public pol icy of the County to: 

(I) 	 Implement the Montgomery County housing policy and the general plan goal of 
providing for aJull range ofhousing choices;conveniently,Jocatedin a suitable living 
environment, for all incemes, ages and family sizes; ;'; .. 

(Z) 	 Provide for low- and moderate.,income housing to meet existing and anticipated future 
employment needs in the .County; 

(3) 	 Assure that moderately priced housing is dispersed within the County~onsistent with the 
gerd!ftt plan and area master plans; ...-. 

(4) : 	 . . Encourage the-construction ofmoderately priced housing by:-allowtngoptional increases 
in density. in order to reduce.land costs: and tbe.costs ofoptional features that may be 
built into:such moderately priced bousing;,;, .... 

(5) 	 R~quiretbat all subdivisions of SO or more.dwelling.units,incltideaminimumnumber of 
moderately priced, units ofvar:ying·,Sizes withregardto.family.needs;· ,;, 

(6) 	 ..Ensure that-private developers constructing moderately priced dwelling units under this 
OJapter incurnoloss.or penalty as·a result thereof;and bav~' reasonable 'prospects of 
realizing a profiton such units by virtue oftheMPDU :density bonus provision of 
Chapter 59 and, in certain zones, the optional development standards; and 

November 1997 	 Chapter 25A: .. Page 25A-3 
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§25A-2 MONTGOMERY COUNTY CODE 
Chapter 25A . 

(7) 	 Allow developers of residential units in qualified projects more flexibility to meet the 

broad objective ~f building housing that low- and moderate-income households can 

afford by letting a developer, under specified cirCumstances, comply with this Chapter· 

by contributing to a County Housing Initiative Fund. (1974 L.M.C., ch. 17, § 1; 1989 

L.M.C.;ch. 27, § 1.) .' 


Sec. 25A-3. Definitions. 

The foHowing words and phrases, as used.in this Chapter, have the:followingmeanings: 
... ,' 

(a) 	 .·.J.pplicantmeansany person, firm, partnership, associationUoint venture, corporation, or 

any other entity or combination of entities, and any transferee of all or pattofthe land at 

one location, who: 


( 1 ) 	 Subm its for approval or extension ofapproval· a pre Iiminary pian ofsubdivision 
under Chapter 50, which plan provides for the development of a total of 50 or 
more dwelling units at one. location in one or more subdivisions, parts of 
subdivisions, resubdivisions, or stages of development;regatdlessofWhether 
any part of the land has been transferred to another party; or 

(2) 	 Submits to the Planning Board or to the Director of Permitting Services a plan of .. .--;. 

housing development fur. -.nytype 'ohite review\or developmentapproval . 
required byilaw, which plan :includesconstrin::tionoOr development of50 or more 
dwelling units at one location; or . ; ,. 

(3) 	 .,With respect to allAand in zones not subjecuo subdivision approval or site plan 
review, applies for·a building pennit orpennits:under<ChapterS, whioh pennit is 
or permits are for the construction 'of a total of 50 or more dwelling units at one 
·,Iocation. .. !. ,', _, 'w:," . . :r-~c;' 

In determining whether a development contains a total of SO or more dwelling units for 
the·pUrpose of-applying this Chaptel"~ aU' land-at one JoCation within the'Colinty..available 
forbllilding development under.cemmon·uwnership OFwnttol by an applicant: including 
land owned or controlled by separate corporations in which any stockholder orlfamily of 

. the stockholder owns 10 percent or more of the stock, must be included. An applicant 
mustnot avoid this,Ohapter· by submitting pieeemeal18.pplicatiorisor .fpprovat requestS 
for .subdivision pl~ts;:site otdevetopment plans or >building-pennits. Any applicant may 
submit a preliminary plan ofsubdivision for approval, site or development plans for 
approval, reoord-platorrequest-for buildingiJCrmitsfor,leSs than SO·dwelling·units at 
any time; butb.-applicantmust -agree.in writingthat·lIpon'the ·next such:applleation or 
request tbeapplicant wiU cOmply with this'C~ter when the total number of.Qwelling 
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Sent ~Y: MNCPPC R~StAHCH ANU ltCH ttNltH' 
, ~U14~~1~~b; JUn-~l -u~ ~:U~~Mj 
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JWle 13, 2002 

ViA FACSIMILE & MAIL 
(301 ) 495· J304 

Chainn&D Arthur Holmes, Jr. 
and Commissioners 

Maryland National Park and 
Planning Commission 

8787 Georgia Avenue 
Silver Spring. MD 20910 

RE: 	 Oood Will Prope:rry - Preliminary 

Plan ofSubgjvision No. J·02038 


Dear Chairman Holmes and Commissioners: 

This law finn represents Sarah and lames Gillilan, Melanie Killen and Rob Ty­
cko~ homeowners within !he immediate vicinity ofthe proposed subdivision. 

We ".'/MCf/II11y rtfll" thaI the BOllrd DENY tire IIlUilllr/olf IIpplklltion lL~ 
tilt BOd,d legally litIS M IIIIthorlly to ."Mom. Slid II slIb4J"I,/olf ,,"der §59-C­
1.6. 

Approval ofthe proliminary plan of this subdivision is souBht pumaant to §S9.C­
J.6. That section provides for an optional method of development which pennits in 
the R-60 l.one construction of townhouses and moderato priced dwelling units at a 
greater density than for Ibe nonnal dccachcd single family home development. As a 
maner of law, this optional method of development is not available to the instant 
project. The proposal befon: the Board is for under SO dwelling urtilS (about 28 
units). The governing aatutory proviaion makes clear that the optional method of 
develoflment is applicable only for dC\lelopmcnt of SO or more dwelling writs. 

Specifically. §S9·C-l.61. "Purpose and Description". staEes that: 

"Where moderately priced dwellina units arc included in a 
development III Iccardauct willa CIl.pler l5A of tlUl Code, 
lIS amended, this optional method of developmcmt is permitted 
ba order to fadlltlte tile coalEr'Uctioll of daOle QDltI.'· (em­
phasis added} 

http:S9�C-l.61
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Chainnan Arthur Holmes, Jr. 
and Commf••ionen 

June 13. 2002 
Pagc2 

Thul. by its express tems, the optional method is available only for development 
in accordance with Chapter 25A. and Chapcer 2SA applies soleJy to subdivisions of 
SO or more dweJlina units. §2SA-2(S) I;; USA-)(a). 

Other provisions of Chapter 2SA make clear that thia optional method of devel­
opment provided for in the Zoning Code is applicable solely ro projecu in which the 
applic:ant "mus'" build MPDUs. §2SA-6(a) "Optional Zonin, Provisions'" states that 
the District CounciJ has enacted zoninl stEdards in Cbapter 59 which establish op­
tional density bonus provisions ad permits alternative dweJJing unit types. The Sec­
tion further provides that these standard! apply only in a specified situation: 

"Land upon which the applic:an13 lIla.t build MPDU. may, at 
the applicant's election, be subject to optional zoning provi· 
sions." [emphasis added] 

The express Jangu.,e of this provision is in accord with its purpote. Additional 
density and townhouse units in a R·60 zone are authorized to compensate the devel­
ope: for construeting the required MPDUs. As noted, the MPDU requirement exists 
solely for the developments of SO or more dwelling units. 

19noring tho plain language of these provisions in order to apply the optional 
method to this property would also be inCDDSistent with Council policy expressed in 
other zoning code provisions. The property invoJved here is under Sacres. The pro­
posed project would not only provide for cluster development. but townhouses. 
MPDUs and increased density. Nonnally cluster development in an R·60 zone, 159­
C-I.S32. pcnniu houses to be clustered but they remain single family detached or 
Semi-detached, not townhouses, .and the density is not increued. Even wjtb tbese 
limitations, the Council hu determined, as a matter of poli~, that a land arca of at 
least S acres must be the subject of the cluster development in ordc:r to provide suffi­
~ien( room and tl~ibiUty to anure that rho cluster doveloprncnt is compatible with 

. adjacent development. Here. as noted, we do not have 5 acres but we do have addi­
tional density and townhouse development. Clearly, this is contrary to the Council's 
policy of having a minimum sized parceJ of S acres for even less intense develop­
ment. A SO dwelling unit development, as required in Chapter 25A for the MPDUs. 
assures that the optional method of development under 159-<:·1.6 would occur on 
greater than SBOres. 
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Chairman Arthur Holmes, Jr. 
and CommiMioncrs 

JUDe 13, 2002 
Pase3 

For the above Slated reasoDS. the application must be denied for failure to meet 
the statutory rcquircme:nt5 of§S9-C-1.61, "Optional Method ofDevelopment". 

cc: Sarah and James GiHigan 
Melanie Killen 
Rob Tycko 
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Preliminary Plan Approvals With Less Than 50 Units Using the MPDU 
Development Option 

Preliminary 
Plan Name 

Location No. of Units Zone Year 
Al!l!roved 

Wyndcrest South Side MD 26 R-90 1992 
108, west of 
New 
Hampshire 
Ave., Sandy 
S~ringlAshton 

Fairland Square South Side 39 R-2oo 1992 
Fairland Road 
nr. Fairridge 
Road, Fairland 

Plantations II WestSideMD 21 R-200 1993 
124, Damascus 

Tanglewood Briggs Chaney 27 R-2oo 1999 
Road, Fairland 

Brodsky 
Property 

Hoyles Mill 
Road at 

32 R-2oo 2002 

Crossview 
Road, 
Gennantown 

Bonifant Park North Side 25 R-200 2002 
Bonifant Road 
east of Layhill 
Road, Aspen 
Hill 

Layhill Village East side of 30 R-200 2002 
East Layhill Road 

south of 
Bonifant Road, 
Aspen Hill 

Goodwill 
. Property 

West Side of 
Wisconsin Ave. 

28 Proposed R-60 Pending 

north of Cedar 
Lane, Bethesda 
Chevl::-Chase 


