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MEMORANDUM 

September 10,2015 

TO: County Council 

FROM: Amanda Mihill, Legislative Attorney cA"'nWJj 

SUBJECT: Introduction: 
Amendments 

Bill 35-15, Environmental Sustainability - Benchmarking -

Bill 35-15, Environmental Sustainability - Benchmarking - Amendments, sponsored by Lead 
Sponsor Council President at the request of the County Executive, is scheduled to be introduced 
on September 15,2015. A public hearing is tentatively scheduled for October 6, 2015 at 1:30 p.m. 

Bill 35-15 would add an intent section to the Building Energy Use Benchmarking law, amend 
certain defInitions, provide for alternative paths to verifIcation, and alter the private sector building 
group deadlines. Bill 35-15 is the result of a report issued by the Benchmarking Work Group a 
group make of a broad set of stakeholders charged with reviewing the Building Energy Use 
Benchmarking law and make recommendations regarding the law's implementation. 

This packet contains: Circle # 
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Executive memorandum 7 
Fiscal and Economic Impact Statements 8 
Benchmarking Work Group report 12 
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Bill No. 35-15 
Conceming: Environmental Sustainabilitv 

- Benchmarking - Amendments 
Revised: 8/3/2015 Draft No._1_ 
Introduced: September 15. 2015 
Enacted: March 15.2017 
Executive: 
Effective: _---:-:--_______ 
Sunset Date: ~N=onC!.:e"_________ 
Ch. __, Laws of Mont. Co. ___ 

COUNTY COUNCIL 
FOR MONTGOMERY COUNTY, MARYLAND 

By: Council President at the Request of the County Executive 

AN ACT to: 
(1) 	 add an intent section of the law; 
(2) 	 amend certain defInitions; 
(3) 	 provide'for certain alternative paths to verifIcation; 
(4) 	 alter the private sector building group deadlines; and 
(5) 	 generally amend County law regarding energy efficiency and environmental 

sustainability . 

By amending 
Montgomery County Code 
Chapter 18A, Environmental Sustainability 
Sections 18A-38, 18A-39, 18A-40, and 18A-42 

By adding 
Chapter 18A, Environmental Sustainability 
Section 18A-38A 

Boldface 	 Heading or defined term. 
Underlining 	 Added to existing law by original bill. 
[Single boldface brackets] Deletedfrom existing law by original bill. 
Double underlining 	 Added by amendment. 
[[Double boldface brackets)) Deletedfrom existing law or the bill by amendment. 
* * * 	 Existing law unaffected by bill. 

The County Council for Montgomery County, Maryland approves the following Act: 
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BILL No. 35-15 

Sec. 1. Chapter 18A is amended by amending Sections 18A-38, 18A-39, 

18A-40, and 18A-42 and adding Section 18A-38A as follows: 

18A-38A. Intent. 

The intent ofthis Article is to: 

ill implement recommendations of the 2009 Climate Protection Plan 

(EEC-2), 2013 Commercial Building Energy Efficiency study (Chapter 

3.2), and support efforts of the Office of Sustainability to increase 

energy efficiency and reduce greenhouse gas emissions in the private 

sector and County buildings; 

(h) engage the commercial building sector with building energy 

information crucial to adopting energy conservation and efficiency 

opportunities; 

W spur market transformation Qy making building performance 

transparent for the building and tenant market, allowing more accurate 

evaluation ofenergy costs and creating a competitive market for energy 

efficient buildings; 

@ strengthen the local economy Qy encouraging more efficient business 

operations and providing new opportunities for local businesses that 

provide energy conservation and efficiency services; and 

ill recognize building owners that have made investments to improve their 

building energy performance and expand in-house capacity for energy 

management. 

18A-38B. Definitions. 

* * * 
County building means any building owned by the County, or any group of 

buildings owned by the County that have the same property identification 
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27 number, that equals or exceeds 50,000 in total building square footage [square 

28 feet gross floor area, as identified by the Director]. 

29 * * * 
30 Group 1 covered building means any nonresidential building, or any group of 

31 nonresidential buildings that have the same property identification number, 

32 not owned by the County that equals or exceeds 250,000 in total building 

33 square footage [square feet gross floor area, as identified by the Director]. 

34 Group 2 covered building means any nonresidential building, or any group of 

35 nonresidential buildings that have the same property identification number, 

36 not owned by the County that equals or exceeds 50,000 square feet gross floor 

37 area but is less than 250,000 in total building square footage [square feet gross 

38 floor area, as identified by the Director]. 

39 * * * 
40 [Licensed professional] Recognized data verifier means a [professional 

41 engineer] Professional Engineer or a [registered architect] Registered 

42 Architect [licensed in the State], or another trained individual whose 

43 professional license or building energy training program credential IS 

44 recognized Qy the Director [as defined in applicable County regulations]. 

45 * * * 
46 [Gross floor area] Total building square footage means the sum of the gross 

47 horizontal area of the several floors ofa building or structure measured from 

48 the exterior faces of the exterior walls or from the center line of party walls. 

49 In a covered but unenclosed area, such as a set of gasoline pumps or a drive­

50 through area, gross floor area means the covered area. [Gross floor area] 

51 Total building squarefootage does not include any: 

52 (1) basement or attic area with a headroom less than 7 feet 6 inches; 
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BILL No. 35-15 

area devoted to unenclosed mechanical, heating, air conditioning, or 


ventilating equipment; 


parking structure; or 


accessory structure to a residential building. 


Energy use benchmarking. 

County buildings. No later than June 1, 2015, and every June 1 

thereafter, the County must benchmark [all buildings owned by the] 

County buildings for the previous calendar year and report the 

benchmarking information to the Department. 

Group 1 covered buildings. No later than [December] June 1, 2016, 

and every [December] June 1 thereafter, the owner of any Group 1 

covered building must benchmark the building for the previous 

calendar year[. The owner must] and report the benchmarking 

information to the Department [no later than January 1 each year]. 

Group 2 covered buildings. No later than [December] June 1, 2017, 

and every [December] June 1 thereafter, the owner of any Group 1 

covered building must benchmark the building for the previous 

calendar year[. The owner must] and report the benchmarking 

information to the Department [no later than January 1 each year]. 

* * * 
Data Verification. 

Verification required. Before the first benchmarking deadline required 

by Section 18A-39, and before each third benchmarking deadline 

thereafter, the owner ofeach covered building must assure that reported 

benchmarking information for that year is verified bya [licensed 

professional] recognized data verifier. The verification must be a 

[stamped and] signed statement by a [licensed professional] recognized 
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80 data verifier attesting to the accuracy ofthe information. Ifthe Director 

81 requests, the owner of a covered building must produce the statement 

82 available for the most recent year in which verification was required. 

83 (b) [Waiver] Alternative Verification Path. The Director may waive the 

84 verification requirement [of] under this Section ifthe owner [shows that 

85 compliance with this Section will cause undue fmancial hardship. If a 

86 no-cost or low-cost verification option is available, the Director may 

87 require the owner to use the alternative option] can demonstrate that the 

88 building has achieved ENERGY STAR Certification for at least .Q 

89 months of the year being benchmarked. 

90 18A-42. Annual report; disclosure of benchmarking information. 

91 * * * 
92 (c) Exceptions to disclosure. To the extent allowable under state law, the 

93 Director must not make the following readily available to the public: 

94 (1) any individually-attributable reported benchmarking information 

95 from the first calendar year that a covered building is required to 

96 benchmark; and 

97 (2) any individually-attributable reported benchmarking information 

98 relating to a covered building that contains a data center, or 

99 television studio [, or trading floor] that together exceeds 10% of 

100 the [gross square footage] total building square footage of the 

101 individual building until the Director finds that the 

102 benchmarking tool can make adequate adjustments for these 

103 facilities. When the Director fmds that the benchmarking tool 

104 can make adequate adjustments, the Director must report this 

105 data in the annual 'report. 
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LEGISLATIVE REQUEST REPORT 

Bill xx-1S 

Energy Benchmarking Amendments 


The Commercial Energy Benchmarking Law, adopted May 2014. required 
the County Executive to convene a Benchmarking Work Group to provide 
recommendations regarding the implementation of the bill within the 
private sector, including any recommended legislative amendments. The 
Benchmarking Work Group is required to submit a report to the County 
Executive and County Council by September 2015. This bill would 
amend the adopted Commercial Energy Benchmarking Law, which 
requires certain building owners to benchmark their energy use and 
report 'it to the County for public disclosme. These amendments are 
proposed by the Benchmarking Work Group with the intent to 
improve implementation of the law and its purpose. 

The Benchmarking Work Group's examination ofthe law and its 
implementation with County facilities and within other jurisdictions 
raised concerns around specific issues, from the deadlines to 
verification requirements, inconsistent application between public 
and private facilities, and unclear definitions. These issues would 
directly impact implementation of the law, and the recommendations 
provided seek to mitigate these issues. . 

This bill is designed to address a variety ofissues identified by the 
Benchmarldng Work Group by adding an intent section ofthe law; 
amending certain definitions; providing for certain alternative paths 
to verification; altering the private sector building group deadlines; 
and generally amending County law regarding energy efficiency and 
environmental sustainability. 

Department ofEnvironmental Protection 

Michelle Vigen, Senior Energy Planner, Division ofEnviromnental 
Policy and Compliance, Department ofEnvironmental Protection (7­
7749) 

This bill applies to all municipalities that accept or adopt the County 
Environmental Sustainability Law, Chapter 18A. 



OFFICE OF THE COUNTY EXECUTIVE 

ROCKVILLE. MARYLAND 20850 


Isiah Leggett 
MEMORANDUM

County Executive 

August 3, 2015 

TO: George Leventhal, President, Montgomery Co~ 

FROM: I,iah Leggett, Counly Executive ....R~..A-----
SUBJECT: Introduction of XX-15 Benchmarking Amendments 

It is my pleasure to transmit the attached Benchmarking Amendments Bill and accompanying 
Benchmarking Work Group Report. 

The Commercial Energy Benchmarking Law, adopted May 2014, required the County 
Executive to convene a Benchmarking Work Group, made up ofa broad set of stakeholders, to (I) review the 
County's benchmarking process leading up to their June 1,2015 deadline, and (2) provide recommendations 
regarding the implementation ofthe bill within the private sector, including any recommended legislative 
amendments. The Benchmarking Work Group is required to submit a report to the County Executive and 
County Council by September 2015. . 

The Department ofEnvironmental protection (DEP) convened a Work Group from a broad 
set of stakeholders, including an initial list of over 70 stakeholders representing utilities, building owners, 
nonprofits and associations, and energy service companies. The Work Group met as a whole and in 
committees approximately twenty times between September 2014 and June 2015. This transmittal includes 
both their Report and a new bill reflecting their recommendations: 

• 	 A final Report outlines the work of the Benchmarking Work Group and proposes several 
recommended legislative amendments to improve the implementation of the Law. Each set of 
amendments is introduced with a summary, justification, and textual annotations. 

• 	 Based on this Report, DEP has drafted a new bill (XX-I 5 Benchmarking Amendments) to . 
reflect the amendments proposed within this report. This bill would amend the adopted 
Commercial Energy Benchmarking Law, which requires certain building owners to 
benchmark their energy use and report it to the County for public disclosure. Specifically, this 
bill would add an intent section ofthe law; amend certain definitions; provide for certain 
alternative paths to verification; and alter the private sector building group deadlines. 

If you have any questions, please contact Lisa Feldt in the Department ofEnvironmental 
Protection at 240-777-7730 or lisa.feldt@montgomerycountymd.gov. 

IL:kdm 
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FiRal Impact Statement 

County Executive Bill XX-IS - Environmental Sustainability - Benchmarking ­

Amendments 

1. 	 Legislative Summary. 

This bill would amend Bill 2-14 - Environmental Sustainability -

Benchmarldng to: 

1) add an intent section to the law; 

2) amend certain definitions; • 

3) provide for certain alternative paths to verification; 

4) alter the private sector buiiding group deadlines; and 


Buildings­

5) 	generally amend County law regarding energy efficiency and environmental 

sustainability. 


2. 	 An estimate ofchanges in County revenues and expenditures regardless of whether 
the revenues or expenditures are assumed in the recommended or approved budget. 
Includes source of information, assumptions, and meth()dologies used. . 

The amendments proposed in Bill XX-IS would have no impact on County revenues and 
expenditures. 

3. 	 Revenue and expenditure estimates covering at least the next 6 fiscal years. 

Bill XX-IS would create no revenue or expenditures over the next 6 fiscal years. 

4. 	 An actuarial analysis through the entire amortization period for each bill thatwould 
affect retiree pension or group insurance costs. 

Not Applicable. 

S. 	 An estimate ofexpenditures related to County's information technology (IT) 
systems, including Enterprise Resource Planning (ERP) systems. 

Bill XX-IS would have no impact on the County's IT systems.. 

6. 	 Later actions that may affect future revenue and expenditures if the bill authorizes 
future spending. . 

Bill XX-IS does not authorize future spending and will have no impact on futur~ 


revenues or expenditures. 


7. 	 An estimate of the staff time needed to implement the bill. 

StafItime will not be needed to implement the changes in Bill XX-IS. 
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8. 	 An explanation of how the addition of new staff' responsibilities would affect other 
duties. 


There are no new staff responsibilities as a result ofBill xx~IS and the bill would not 

affect other duties in the Department of Environmental Protection. 


9. 	 An estimate of costs when an additional appropriation is needed. 

No additional appropriation is needed as a result ofBill XX~ IS. 

10. A description of any variable that could affect revenue and cost estimates. 

Not Applicable. 

11. Ranges of revenue or expenditures that are uncertain or difficult to project. 

Not Applicable. 

12. Ifa bill is likely to have no fiscal impact, why that is the ease. 

Bill XX-IS amends definitions and administrative procedures related to the previously 
adopted Bill 2~14. These amendments to Bill 2-14 do not have a budgetary impact on 
county operations. . 

13. Other fiscal impacts or comments. 

Not Applicable. 

14. The following contributed to and concurred with this analysis: 

Matt Schaeffer, Office ofManagement and Budget 

Michelle Vigen, Department ofEnvironmental Protection 


J .. er .Hu es,Di 	 Date 
ce ofManagement and Budget 
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Economic Impact Statement 

Bill ##-15, Environmental Sustainability - Benchmarking - Amendments 


Background: 

This legislation would amend sections ofChapter 18A ofthe County Code as follows: 
• 	 Add an intent section ofthe law, 
• 	 Amend certain definitions, 
• 	 Provide for certain alternative paths to verification, and 
• 	 Alter the private-sector building group deadlines. 

Bill ##-15 essentiiilly provides technical amendments to Chapter 18A. The.amendments 
change the temrinology of"gross floor area" to "total building square footage" and 
expand eligibility to complete the verification requirements to a group of "recognized 
data verifiers." The temrinology change from "gross floor area" to "total building square 
footage" is to differentiate it from the term used in the software used by building owners 
to comply with the law and does not affect the deftnition or scope of the law. 

The change to the current law pertaining to certain alternative paths to verification is to 
pennit those building owners with buildings that have voluntarily achieved ENERGY 
STARcertiftcation for at least six months ofthe year being benchmarked to not have to 
undertake a separate and redundant verification. This change will enable certain building 
owners who have achieved ENERGY STAR certiftcation on any buildings to avoid 
additional costs for veriftcation ofthose buildings. 

1. 	 The sources of information, assumptions, and methodologies used. 

Sources of infonnation include the Department of Environmental Protection (DEP). 
The economic impact statement is based on information provided by DEP, and 
Finance has not made any assumptions or provided methodologies in preparing the 
economic impact statement. 

2. 	 A description of any variable that could affect the economic impact estimates. 

There are no variables that could affect the economic impact estimates. The change 
in the veriftcation procedure would result in cost savings to any building owners who 
have achieved ENERGY STAR verification on any buildings. 

3. 	 The Bill's positive or negative effect, ifany on employment, spending, savings, 
investment, incomes, and property values in the County. 

Bill ##-15 provides an alternative path to verification and, as such, would provide a 
cost savings to any building owners who have achieved ENERGY STAR certification 
on any buildings. Without speciftc company data, it is uncertain as to the specific 
amount of cost savings attributed to the proposed change in certain alternative paths 
to verification. 

Page 1 of2 
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Economic Impact Statement 

Bill f##..15, Environmental Sustainability - Benchmarking - Amendments 


4. 	 Ifa Bill is likely to have no economic impact, why is that the case? 

Please see paragraph #3. 

5. 	 The following contributed to or concurred with this analysis: David Platt, Mary 
Casciotti. and Rob Hagedoom, Finance; Michelle Vigen, Department of 
Environmental Protection. 

Date / 
Depanr.nentofFllwnce 

Page2of2 
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Report by the Benchmarking Work Group· 


Providing Recommendations for Legislative Amendments to 
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June 10, 2015 
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EXECUTIVE SUMMARY 

In May 2014, Montgomery County became the first county in the nation to adopt a 
benchmarking and transparency law. Section 2 of the adopted bill provided for the convening of 
a Benchmarking Work Group, made up of a broad set of stakeholders, to review the County's 
benchmarking process leading up to their June 1, 2015 deadline, and provide recommendations 
regarding the implementation of the bill within the private sector, in"c/uding any recommended 
legislative amendments. 

Starting in the fall of 2014, the Department of Environmental Protection (DEP) solicited 
participation from a broad swath of stakeholders, Including an initial list of over 70 stakeholders 
representing, utility, building owners, nonprofits and associations, and energy service 
companies. 

This report outlines the work of the Legislative Committee of the Benchmarking Work Group, 
specifically several recommended legislative amendments to improve the implementation of the 
Law. 

Recommended Legislative Amendments: 

1. 	 Add Intent of the Law 
2. 	 Rename "Gross square footageD within the law 
3. 	 Remove "As identified by the Director" language 
4. 	 Verification: Expand credentials, revise exemption, and other guidance 

a. 	 Expanding the "licensed professiona'- to a "Recognized data verifier" including 
criteria for accepting credentials 

b. Modification of Verification Hardship 
5, Making requirements of County Buildings consistent with private Covered Buildings 
6. 	 Moving private Covered Buildings deadlines to align with reporting requirements 

Each set of amendments provided with a summary, justification, and textual annotations. A 
version of the legislation, with all the amendments marked, is included at the end of this 
document. 

2 
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BACKGROUND 
In May 2014, Montgomery County became the first county in the nation to adopt a 
benchmarking and transparency law. This law requires certain building owners to report their 
building energy use to the County for disclosure on an annual basis. . 

Section 2 of the adopted bill provided for the convening of a Benchmarking Work Group, made 
up of a broad set of stakeholders, to review the County's benchmarking process leading up to 
their June 1, 2015 deadline, and provide recommendations regarding the implementation of the 
bill within the private sector, including any recommended legislative amendments. 

Worlc Group Convening 
The Department of Environmental Protection (DEP) solicited participation from a broad swath of 
stakeholders, including an initial list of over 70 stakeholders representing, utility, building 
owners, non profits and associations, and energy service companies. 

This initial group was invited to an introductory meeting September 2014, where several 
speakers provided context for the law, including DEP, DGS, JBG Companies, AOBA, and 
Pepco. The Work Group opted to break into three committees to address three distinct areas of 
the laws implementation: 

1. Outreach 
2. Technical Assistance 
3. Legislative 

The Outreach and Technical Assistance committees have provided valuable guidance and 
advice on DEP's benchmarking programming thus far, including: . 

III Connections and contact information for important outreach partners, such as industry 
organizations, media groups, and nonprofits 

III Early Bird program design, goals, and recognition 
• Benchmarking Ambassadors programming 
• Communication strategies for complex aspects of the law 

III Review of the Benchmarking Website layout, organization, and content 

III Outreach and Technical Assistance objectives, in general 


These two groups have since combined into a Single group that continues to provide guidance 
on Benchamarking programming. 

The Legislative committee took a deep dive into the legislation, starting with an initial review 
by DEP of areas in the County's law that, compared to other jurisdictions' legislation, might 
benefit from discussion or clarification by the Legislative committee. 

The committee worked through a list of these areas, and through discussion, solicitation of 
ideas from building owners aided via AOBA, and research via DEP, provided guidance to DEP 
to clarify points of the legislation in guidance (on the Benchmarking Website). 

The committee's work also resulted in several recommended legislative amendments, which 
this report outlines and details. 

Recommended Legislative Amendments 

1. Addition of Intent 
2. Renaming "Gross square footage" to "Total square footage" 
3. RemOving "As identified by the Director" in identifying covered blJildings 
4. Verification Amendments 

3 
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a. 	 Expanding the "licensed professionalD to a "Recognized data verifier" including 
criteria for accepting credentials 

b. 	 Modification of Verification Hardship 
5. Making requirements of County Buildings consistent with private Covered Buildings 
6. Moving private Covered Buildings deadlines to align with reporting requirements 

Review Process 
The Legislative Committee developed these recommendations through a series of eight 
meetings over the course of six months. Meeting times and Information. agendas, and notes 
were distributed through the Benchmarking Working Group email list, which is administered by 
DEP. 

This spring, the legislative Committee solicited comments from the Work Group as a whole, 
leading up to and at a Full Work Group meeting on ;.Iune 10, 2015. Comments from this 
process have been incorporated into this final draft. 

4 @ 
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RECOMMENDED LEGISLATIVE AMENDMENTS 

Each set of amendments is detailed below, with a summary, justification, and textual 
annotations. A version of the legislation, with all the amendments marked, is included at the 
end of this document. 

RECOMMENDATION 1: Add Intent of the Law 

Overview 
Conversations within the Benchmarking Work Group Legislative Committee have often revolved 
around the importance of building owners acting on the information provided through the 
benchmarking process and reaping the multiple benefits of energy conservation and energy 
efficiency. The Working Group has noted that this intent is presented in the Law, and that it is 
important to clarify the purpose and value of the legislation ,for those that must comply with it. 

Justification 
• 	 Recognize the foundational actions that led to this law - The 2009 Climate Action 

Protection Plan and 2013 Commercial Building Energy Efficiency study both pointed to 
working with the commercial sector to reduce energy use and emissions. The latter 
study specifically identified benchmarking legislation as a sound strategy to help the 
County meet its emission reduction goals. 

• 	 Educate stakeholders and the broader community about the impact that bullding 
energy use has on the County's greenhouse gas emissions (1/3 commercial buildings, 
113 residential) and reduction goal of 80% by 2050. 

• 	 State clearly the energy conservation goals - These goals were inherent in the initial 
drafts of the legislation within the energy audit and retrocommissioning requirements. 
Since those were removed, the energy-saving intent of the law is no longer clear. 

• 	 Identify benefits beyond energy consumption and cost savings - The law can and 
will provide benefits beyond the energy savings results seen from other jurisdictions with 
benchmarking laws. 

Issue 

Intent ofthelaw 

' , 

" 

,. 

.-, 

Recommended Amendment 

Add to the following language in the appropriate section or in an 
additional section:' ' , ' 

The intent of this leg±slati.on is to: 
, , 

• 	 ImElement reccinun:endatioI1,s of the 2009 Climate 
Protection Plan (EEC-2) l 2013 Commercial .. 

Building: Energ:y Efficiency stUdy (ChaEter3~2)l' 
,'suEEort efforts of the Office of sustainability 
(,8i116-14) to increase energ:~ efficii:mcyand 

,reduce greenhOUSe 'las emissions'in ,the E:riyate 
sector' and County buildings.. 	 . , 

Engage the commercial building sect'o~ with• 	
, 

.. 
~' bUIlding energy information crucial,toadoEting 
. energy co~servatibnand efficiency:... ,' •. " 

.oEEortunities. 

" 

.. 


• 	 sEur market transformation by inaking" building 
performance transparent fo.r the building and' 
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RECOM:MENDATION 2: Rename term, "gross floor area" within the law 

Overview 
The legislation determines applicability to buildings based on gross floor area. The law covers 
buildings that have a gross floor area of 50,000 square feet or greater. The tool to complete the 
benchmarking, ENERGY STAR Portfolio Manager, also uses this term, but differently. A 
summary ofdifferences is in the GUIDANCE: Gross FloorArea Definitions. 

Justification 
• This recommendation is to remove any confusion that may be caused by having the 

same term used in the Law and in Portfolio Manager, but with different definitions. 
• 	 The group has reviewed that the definitions for their respective purposes are 


appropriate, and a re-naming of the term within the Law may be beneficial. 


Issue 

"Gross sq9Jare 
footage". 
tenninology .. 

Recommended Amendment 

Renam.e"gross square footlilgeB to·total buildirig square footageD 

. 	 ' . . :., . . 

Remove· ·trad~ floors" from the lislof exempted buildings- there. are no trade 
floors in the County . . 

Sec. 18A-38. Definitions.~ 
county building means ariy building owned by·the County, 
or 	any group of buildirigsowned by the courity·that have 
the same propertyidehtification number, thp:t equals or 
exceeds 50,000 SEfl:laFe feet §'i:OS8 floer aFeain total 
buildirig square footage.~ I as ideRtified :bythe DireetoF. 

Group 1 coveredbui1dlncj means any nonresidential 
building, or any group of nonresidential. buildings that 
have the same property identification number; n9t owned 
by 	the County that equals or exceeds 250~OOO.sEfl:lare feet 
gFOSS floor area in total building square footage.~ 
ideRtified bytfie DiFeetoF. 

Group 2 covered building means anynonre.sidential 
building, or any group of nonresidential buildings that 
have the same property identification humber, not owned 
by the Coimty that equals or' exceeds 50,'000 Sef1:18Fe:feet: 
g£ossiloora1'7ca intotal'buildingsquare footage but is. 
less. than :250;000 s~a£e feet §'reeis ,Hee:r: a:r:ea in total 
bUilding square footage., as ieefitified by Ute Di£eet.o:r:; 

GreSB fleer area Total. buiidingsquare footage means the 
sum of the grQss horizontal area of the several floors of 
a building or structure measuredfrOrri the exterior·faces 
of the exterior walls or from. the center l;i.ne of p·~rty 
walls. In a covered· but unenclosl:::!d area, such asa set, 
of gasoline pumps or adrive:-:through area, gross floor 
area means the covered a;re,a ... Gress fleor a1!'ea TotaL 
building square. footage does nci.t include any:. 

(1) . bcisementoi-attic ~rea with a headroom less 
than? feet 6 in~hesr 

(2) :: area devoted to unenclosed inechanical, 
heating,aircopditioning, or ventilating equipment; 
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RECOMMENDATION 3: Remove "as determined by the Director" langaage 

Overview 
In the definition of Group 1 and 2 and County Covered Buildings, the definition lays out which 
buildings are covered and ends with ... "as identified by the Director." This language places the 
onus upon DEP staff to identify each individual building that needs to be benchmarked, versus 
the law applying evenly to all buildings that meet the definition. 

Justification 
• Regulation standard practice places the onus on the resident/business owner to 

comply if applicable, versus the local government identifying those Individually 
responsible· This langu~ge and resulting responsibility placed upon staff is not 
standard practice for regulation in general, and especially amongst other benchmarking 
jurisdictions. other jurisdictions make an effort to identify and notify buildings that are 
covered by the law, but buildings owners that know their buildings qualify are still 
required to benchmark, even if not identified. Such an approach matches other 
regulations which apply to businesses whether or not they are identified by the 
administering agency. 

• Imperfect data will result in an unreliable list of covered buildings and responsible 
building owners· The proposed approach is particularly Important in the current 
situation where there is not good data available to county staff to identify covered 
buildings. Staff has parcel-based data and rentable square footage per building data, 
but not building square footage. Staff is not able to confidently identify all the buildings 
that will need to comply. 

• DEP will still attempt to identify and notify covered buildings - This change would 
simply mean that a building owner with a building covered by the law must benchmark, 
even if DEP is not able to Identify from their data sources, that they are covered. 

Issue Recommended Amendments 

Removing "AS S.a,~ 18A:-38. befinit;.ions " 
idenlifl.e(i by, the cOunty building means art{huilding.ow'n.cQ.- by the f " 

Db'ector" in ' COlfrity f, or any group :Cl,f bllildings own!=d, by· the' County 
determining , tnathav~ the samep,rop~:rty identificatj.qn lJ-l;lmPer, 

. Covered, ' 
BUlld!nQs, . 

,that e,qUals QJ:: exceeds' 50,000 sqUa:re'f~~rt gross floor 
area,. as idcaHfied :by th:o 9ircotol:i, ,',.,. ' . ..,'. '_.. .. . 

. 
'Groupl.coveredl:ltiildlrtg means an~'nonresidential 
builc;iihS'· or. 'any gr0!lP .:Of rt()l1res:ip:~tltial blli~(fin9f! 

.". . -;". '.' 

, :'.:"­ "." 
tbat'hav($ t1;l.o SaInC property Jdentific!"'-ti9n nj.riiiJ;>erl nqt 
olmed by theCouQty that equals (U;-e?tcecds ~5tt,OOO 
$quar~ fcetgross flobr a.real as iaeftt;it!ecl BY 'the 
p;ir~9t:e~;.", ! . . ":..... 

'. ,Groul>. 2 covered bul1diflg lrtearts";:ihY 'n6nr~~iCiti;nti.ai 
'building,.' or any group ofnoIlres):deritiaI: bui'ldings 
that'hCivethe same propertyiderrl::±t:lcation,Iiurilber, hot 
ownedbjf the County thati'equ~Is;C;ir exc:eect's:'5,O,OOci' " 
·sqcicire<fee'tgtbssfloor area but is less than 250,000 
. s-~~re'feet gross floor 'a'rea".a~ i6entifietlP by the 
Oi~eeteif';. :' " 
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RECOMMENDATION 4: Revise and Clarify Verification 

Overview 
Benchmarking provides valuable data on building energy use, and collecting the data and 
benchmarking requires time and effort on the part of building owners and managers; some may 
even opt to contract this work out to an energy service provider. Verification is Increasingly 
becoming part of benchmarking and disclosure laws for many reasons. There can be a cost to 
verification, which the Work Group sought to address. The group discussed Chicago's 
approach (the only other jurisdiction currently implementing with a Verification requirement), 
consulted the Institute for Market Trpnsformation, and EPA ENERGY STAR in their work. 

The Work Group has provided several different recommendations below to be 
considered in-whole together to improve the value of benchmarking and lower the 
potential cost of verification. 

Justification 
• 	 Data Quality - Due to the data quality issueS being reported from other jurisdictions with 

benchmarking laws, a verification process is considered a best practice and an important 
component of the benchmarking process, both for the public institutions administe ring 
the programs, but also for the building owners and industry as a whole. 

• 	 Reliability and Value of Data Transparency - A verification process contributes to an, 
even playing field in which businesses can feel confident in the data set as a whole, and 
that their competitors are held to a similar standard for accuracy. 

• 	 Policy Decision-making - In order for the County to consider benefits or incentives to 
aid building improvements, an accurate representation of the building stock and 
performance levels are necessary to identify cost-effective use of resources and target 

,support. 
• 	 Knowledge and capacity building - The discussion that wil,l likely occur in the process 

of verification between a knowledgeable verifier and the building owner or manager 
could provide valuable infonnation towards taking actions to reduce energy use within 
the building. 

• 	 Promote w9rkforce development and local jobs - The Verification piece was also 
defended as a workforce development and local job opportunity. In-house verification is 
allowed and would encourage building owners to have their existing staff trained in 
energy management and Portfolio Manager. Verification will also drive local training 
programs and new leads for energy conservation projects. 

Key Changes 
• 	 Expanded the legislated definition of Licensed Professional- The cost associated 

with this part of the law is tied to the requirement of a "licensed professional- which often 
means Professional Engineer or Registered Architect The group looked at the intent of 
verification and Chicago's model, and expanded the scope to include less costly 
credentials. redefining the "licensed professional" tenn to be "recognized data verifier". 

• 	 Provided guidance on type of credential accepted to do verification - Criteria were 
also established (within their Guidance) on how DEP would evaluate additional 
credentials that want to qualify. 

• 	 Provided guidance on the scope of verification - Based on conversations with EP)'.\ 
ENERGY STAR and Chicago. the group decided that verification should follOW the 
applicable sections of the Portfolio Manager Verification Checklist Guidance documents 
should further infonn that verification can be done without an on-site visit. . 

• 	 Provided guidance on how verification should be documented - Again, the group 
followed EPA ENERGY STAR and Chicago's best practices to detennine how 
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verification should be documented and reported; this will be clarified in Guidance 
documents. 

• 	 Removed hardship exemption for this section of the legislation - The group 
determined that the hardship exemption for the law as a whole was sufficient. and that 
the lower cost of verification proposed should not warrant a second level of exemption 
from this part of the law. 

Issue Recommended Amendments and Guidance 

Scope of who can str1,ke "Licensed professional" and replace With "Recognized dat~ verifier" 
com plete the 

Dafin.i.t.i.onsrequir~d,' 
Licensed: f)l'ef¢6sianal ReGognbed data verifier mearts a 
Professional Engineer or,aRegistered Architect or a 
t.rainedindiY-idual whose erofessional license or 
bu.ilding energy training, program. credential is,' 
recognized ,by the Direct9r.. Professional lieeEi;se, 
l'eEeFfl toa pl'ofeafJional CBgiBeer or a re§,iatercd 
arehitept liceBsed '1B the .8.tatc; or anothert.taiBed 
iftdj;'·.rid~aia:s defined 1ft apl:'!li~able County " 
rcgula:tie!Rfl . , ' 

verification 

Data V.~.i.fioat.i.on 
Ve~ifip~t:.iollrequired. B~for.e,ttua first bellchmii.rking , 
deau.t:i1n~· r~qriired by· section 'fSA-39, "ina. befm::e 'eaCh 
th.frd· ben~hmarking deadline the-ieafter/thebwpei' of 
each-· c;t,vered' b).liidingniust 'assUre that reported 
b'EHichma1;king , information for 'that year, is 'Veri1;,ied' by 

'<it ~:i'Ei~sed ..~5$§eaSi'$a~l::~ecogniz~d .da.taverifl!lilr.' The 
verifi~t;ionmU:st bea· st:aetpOEf eRa signeq st~tl?ltlent by 
a lif;l~R'a,eEl ~~iles6ilefliHrecogniied da~a .v.erif1e:i::. . 

'att~s:t:Lrig to' tJ~e 'aocu~acy of the 'information. 
~ '~. . 

Guidance on In Guidance, DEP should include the following information: 
Recognized data 
verifier In-house or Third-partv Verification 

Recognized Data Verifiers may include in-house individuals or third-party 
providers. 

Criteria to Determine Recognized Data Verifier Credential 
The Director will evaluate professional licenses and building energy 
training program credentials to be accepted as a Recognized Data Verifier 
based on the following criteria: 

• 	 Demonstrates trained individuals' proficiency in building energy 
benchmarking and familiarity with ENERGY STAR Portfolio 
Manager; 

• 	 Demonstrates trained individuals' working knowledge of energy­
efficient operations. measures, and technology; 

• 	 . Provides opportunities for ongoing skill maintenance and/or re­
training as technologies, tools, and practices evolve; 

• 	 Provides means of tracking graduates or credentialed individuals 
by name and with a unique identifier (such as a license, 
identification, or other number); and 
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• 	 Makes training materials and records available for review by the 

Director and Is found to be in compliance with preceding criteria. 


Recommended Credentials for the Director to Accept 
The Legislative Work Group has helped develop an initial roster of 
credentials they recommend the Director recognize. A full list is under 
Appendix A. 

DEP staff will also explore ways to recognize individuals qualified but 
without an accepted credential. 

phone) of verifier in Portfolio Manager notes (which are submitted to the 
County). Verification documentation, signed not necessarily stamped 
should be kept as a hard copy, to be made available upon request by the 
Director, per legislation. . 

Require the use of the free Portfolio Manager Verification Checklist, and 
include the full name, credentials, and contact information (email or 

Like Chicago's- pro bono verification program, DEP Is encouraged, 
particularly for the compliance period of Group 2 buildings in 2017, to 

program develop and implement a pro bono verification program. Such a program 
would solicit energy service providers willing to volunteer trme to complete 
verification for building owners who cannot afford verification (e.g. 
nonproflts, churches, other buildings with particular hardships). Buildings 
that request pro bono verification would be published on a list (as a small 
deterrence to avoid abuse of the program). 
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RECOM:MENDATION 5: County Covered Buildings and Deadlines 

Overview 
Under the benchmarking legislation section for County buildings, the language does not use the 
defined term "County Buildings· but instead refers to "aU buildings owned by the County" and 
does not provide a date lOr them to report to DEP, only to benchmark. This change would make 
the law consistently applied across County buildings and private sector buildings. 

Justification 
• Eliminate confusion about which buildings are to be benchmarked In the County 

under the law - Using the defined term, "County buildings" will clarify and make 
consistent the intent that is within the definition to benchmark County buildings 50,000 
square feei.and greater. 

• Provide for reporting of data to DEP to be included in their reporting and database 
- The currently language only requires benchmarking, but not reporting. To remain 
within the spirit of leading by example, County buildings should also report their data by 
their June 1 deadline each year. 

Note: These changes will not take effect unless adopted through legislative amendment. For 
the County's first benchmarking year (June 1, 2015), DGS and DEP are working together to 
make sure DEP can meet their own reporting deadlines. and that DGS is meeting its obligations 
as best understood under the law. 

Issue Recommended Amendment 

Amendfhe 
Oci»tmty: '.' 
bufldl;ngs: '. 
benoflmarklng .. 
language .. 

AmendtheCountYbulldihgs benchmark~ng language to reterto the 
define(fierm, "·Countybuildings". and. toaddi'eporting obllgatioFl 
conSistent. with· private buildingscove!led under:the:taW.. . 

1BA-39 BnarcAT use bena'b'U.rking: .. ' 
(a) County:buildings. No later than June.-1j 2015, 

and eV'~ry J\lI1e'J,·the;reafter,,:the county' must . 
" . benchmark all5a~~Q~~§B. 9wBe~ e~ ~ae county 

buildf.ri;~s:t-or t~il~ p·tev-iol.lsCa"lendaryeara:nd,
'tepoft .thebenchmarking info.rmatio.n, to .thta· 
Depar:trnent. ' ' . 
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RECOMMENDATION 6: Move Private Building Deadlines to June 1 

Overview 
The current set of deadlines in the legislation are not clear, do not align with reporting deadlines 
within the same legislation, and may cause inconvenience to major stakeholders due to the 
proximity to holidays. The Work Group recommends moving the deadline up to June 1. 

Justification 
• 	 Two deadlines are unnecessary and confusing - The legislation provides a separate 

deadline for benchmarking and for reporting. The two deadlines are unnecessary. as 
the former Is unenforceable and when one benchmarks is irrelevant so long as it has 
happened before they report to the County. No other jurisdiction has two deadlines for a 
pure bill such as was adopted. 

• 	 The December 1 deadline does not align with DEP reporting requirements and 
may render data disclosure Irrelevant- DEP is required to report to Council on the 
benchmarking law each October. Current deadlines mean that DEP would be reporting 
data that is nearly two years old. (e.g. DEP would report on and disclose CY 2015 data, 
reported December 2016/January 2017 in October 2017) Such a timeline would reduce 
the value and impact of the data disclosure. 

• 	 Benchmarking will not take 11 months to complete - Jurisdictions with benchmarking 
laws have deadlines ranging from April 1 (DC) to typically June 1. Bills through the end 
of the previous calendar year are usually available by March. 

• 	 The current deadlines falls during major holidays - The December 1 holiday falls 
right between ThanksgMng and Christmas holidays, which can pose difficulties in terms 
of staff availability, time out of the office, travel, and end-of-the-year reporting (for 
building owners, utility dQta access providers, and local government). 

• 	 The proposed deadline aUgns but does not overlap with DC's deadline, which is 
amenable to building owners with portfolios In both jurisdictions and utility 
staffing availability. DC's benchmarking deadline is April 1. Utilities have requested 
we stagger our deadlines. 

Issue Recommended Amendments 
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APPENDIX A: Recommended Verification Credentials 

These credentials are not part of a legislative amendment, but per legislative amendment, 
credentials must be recognized by the Director in order to qualify an individual to perform 
verification under the law. The following credentials are recommended by the Legislative 
,Committee be recognized by the DEP Director as qualifying credentials. 

Credential Institution/Assoc. 

Professional Engineer (PE) National Society of 
Professional Engineers 

• Registered Architect (RA) ,American Institute of 
Architects 

Certified Energy Manager (CEM) Association of Energy 
Engineers (AEE) 

Building Energy Assessment Professional (BEAP) ASHRAE 
Certified Energy Auditor (CEAj AEE 
LEED - Professional with specialty in Operations + Maintenance (LEED­ US Green Building Council 
AP O+M) (USGBC) 
LEED-Fellow - For outstanding APs USGBC 
Building Energy Modeling Professional (BEMP) ASHRAE 
Commissioning Process Management Professional Certification (CPMP) ASHRAE 

• Operations and Performance Management Professional (OPMP) ASHRAE 
• Certified Commissioning Professional (CCP) Building Commissioning 

Association (BCA) 
Associate Commissioning Professional (ACPl BCA 
Sustainability Facility Professional (SFP) International Facilities 

Management Association 
Certified Building Commissioning Professional (CBCP) AEE 
Existing Building Commissioning Professional (EBCP} AEE 
RPAlFMA High Performance Designation (RPAlFMA-HP} BOMI International 
Systems Maintenance Technician (SM..TI BOMI International 
Systems Maintenance Administrator (SMAl BOMI International 
Real Property Administrator (RPA) with caveat requirements BOMI International 
Certified Property Manager (CPM) with caveat requirements Institute of Real Estate 

Management 

RPA 'and CPM are acceptable verification credentials with the following caveats noted below. 
Documentation must be submitted to energy@montgomerycountmd.gov by the verifier each 
year they complete verification under the benchmarking law. 

• RPA caveat: RPA must have been achieved with the elective course, Asset Management 
OR achieved with completion of at least 3 of the 5 Sustainability/High Performance 
Experience Criteria (http://www.bomLorg/uploadedFilesl2010 New Site/Site­
wide ImageslRPA%20Experience%20Regulrement-2015.pc!f). 

• CPM caveat: CPM must have been achieved with the following three functions selected and 
illustrated in the Experience Form 
(https:llwww.irem.org/File%20Library/Membership/CPMExperienceForms.pdf): #3, #30, and 
#33. 
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