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Council President Leventhal, 1 
Reverend Carolyn Roberts of the United Church of Christ of Seneca Valley is here for 2 
an invocation. 3  

4 
Reverend Carolyn Roberts, 5 
Will you be in an attitude of prayer? Gracious God, few have such first hand experience 6 
with such diverse needs and such a diverse County in its makeup as those sitting 7 
before us as the Montgomery County Councilmembers. We know that these members 8 
are called to address issues as wide ranging as environment and education and 9 
transportation. We know that they are called to create community in which crimes of 10 
hatred such as those that have marred public buildings and places of worship as we 11 
have seen so recently are not to be tolerated. We know that they are called to deal with 12 
issues created when attention to oversight falls short, the issue that is on the agenda 13 
today in Clarksburg. We know that often they must operate in a climate of distrust, and 14 
as we have seen on the streets just this morning, in a climate of fear. We ask your 15 
presence, that they may govern with wisdom and with fairness, today and in the days to 16 
come. Amen. 17  

18 
Council President Leventhal, 19 
Amen. Thank you, Reverend, for those very timely and thoughtful words of wisdom. 20 
Welcome back, everybody it's been a long break. We've all had had a chance to -- 21 
yeah, you're the Vice-President now. 22  

23 
Councilmember Silverman, 24 
Wrong Seat. 25  

26 
Councilmember Praisner, 27 
Gee, is that ever funny! 28  

29 
Council President Leventhal, 30 
We've had a good break and we've had some rest. 31  

32 
Multiple Speakers, 33 
[ INAUDIBLE ] 34  

35 
Council President Leventhal, 36 
We've all probably ingested too many calories. I enjoyed the article in this morning's 37 
Style section about Governor Mike Huckabee, he's a role model for me, I'd love to have 38 
cheekbones like that. We've all got our New Year's resolutions, but this morning we're 39 
going to make some progress and maybe achieve some of our New Year's resolutions. 40 
So here we are, we have General Business, Agenda, and Calendar changes. 41  

42 
Linda Lauer, 43 
Good morning, I have no changes to report and we've received no petitions. Thank you. 44  

45 
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Councilmember Praisner, 1 
We've been on holiday. 2  

3 
Council President Leventhal, 4 
Okay. Approval of minutes, we have before us the minutes I think. 5  

6 
Council Clerk, 7 
Minutes of December 6. 8  

9 
Unidentified Speaker, 10 
Move approval. 11  

12 
Councilmember Praisner, 13 
Second. 14  

15 
Council President Leventhal, 16 
Motion is made and seconded. Without objection, the minutes are approved. Consent 17 
calendar... 18  

19 
Councilmember Floreen, 20 
Move approval. 21  

22 
Council President Leventhal, 23 
Okay... 24  

25 
Unidentified Speaker, 26 
Second. 27  

28 
Council President Leventhal, 29 
Motion is made and seconded. Ms. Praisner. 30  

31 
Councilmember Praisner, 32 
I just wanted staff, when we get to the MFP Committee discussion on the approval of 33 
the franchise agreements, where they are renewals of existing -- or what were franchise 34 
agreements to give us a feedback on the time frame associated with renewals and why 35 
they're taking so long between when that franchise expires and when we get the 36 
renewal. So if we can have that conversation in MFP, I would appreciate it. Thank you. 37  

38 
Council President Leventhal, 39 
Okay. I see no other lights on the consent calendar. Those in favor of the consent 40 
calendar will signify by raising their hands. It is unanimous among those present. The 41 
next item is a discussion with Dr. Royce Hanson -- let me actually suggest, first of all, I 42 
want to literally see a show of hands. Does everyone have Memorandum Number 2 43 
from Dr. Hanson? 44  

45 
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Unidentified Speaker, 1 
Yes. 2  

3 
Council President Leventhal, 4 
Okay. We had suggested that this item would come up at 9:45 and I think we might 5 
benefit from a five minute recess just to read Dr. Hanson's memo. I'm only halfway 6 
through it myself. So let me suggest -- we can stay right here but let me just suggest 7 
that the Council take five minutes to read the memo and then we'll be right on schedule 8 
at 9:45, thanks. 9  

10 
Unidentified Speaker, 11 
[ no audio ] 12 
[ music ] 13  

14 
Council President Leventhal, 15 
All right, Dr. Hanson, thank you so much for being available to us. You bring an 16 
extraordinary combination of experience and candor and we appreciate both. And so we 17 
have two memos from you. I don't think we need you to read your memos. We've read 18 
them, and you may feel free either to hit the highlights from the memos or to express 19 
yourself on the main points or any other points that you want to bring to your our 20 
attention. 21  

22 
Dr. Royce Hanson, 23 
I thought if it's okay with you, Mr. President, that I would basically summarize some of 24 
the major ideas in the memoranda. And I'm sorry, I was only able to get the second one 25 
to you this morning. I spent a lot of time thinking about it, and probably didn't move as 26 
fast as I might have. 27  

28 
Council President Leventhal, 29 
Could I for just one second before you get started? I actually this morning, in prep for 30 
this session, went to the George Washington University website and looked up your CV, 31 
and I want to ask... 32  

33 
Dr. Royce Hanson, 34 
You really need to get a better job, Mr. President. 35  

36 
Councilmember Perez, 37 
I try to tell him that. 38  

39 
Council President Leventhal, 40 
Your extraordinary background is commensurate with your modesty but I really do want 41 
the media to understand what you bring to this, and rather than a recitation either by me 42 
or by you of your qualifications in this area including two terms serving as Planning 43 
Board Chair and many, many other relevant experiences, I'd like to ask our staff to 44 
make your CV available. I don't want to embarrass you, but I do think it's important as 45 
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we have they discussion that those who are interpreting it for the public understand who 1 
you are and what you bring to this conversation. So I'm going to ask our staff to 2 
distribute your CV unless you have any objections. 3  

4 
Dr. Royce Hanson, 5 
I have no objection. 6  

7 
Council President Leventhal, 8 
It's at my request. 9  

10 
Dr. Royce Hanson, 11 
You've got two memoranda, the first is titled "Do Not Harm" and the second is titled "Do 12 
Some Good." I think both are important. The first memorandum deals largely with the 13 
legislative issues that you have before you and I think you have a hearing on some of 14 
those this evening or later this week. Unfortunately I can't be here this evening because 15 
my classes start at the University this evening. I'm suggesting that you approach the 16 
legislation with caution and that you don't adopt any of the bills before you without some 17 
change in them, and some probably not at all, that you act comprehensively rather than 18 
in a piecemeal or an ad hoc fashion to deal with these issues and that wherever feasible 19 
that instead of embalming today's current ideas in legislation that you ask the Planning 20 
Board to use its real making authority to adopt the kinds of procedural changes that are 21 
suggested in much of the legislation. The state legislation which is being drafted which 22 
would give the Planning Board subpoena power, I'm recommending that you not 23 
support that legislation, that you do not move site plan enforcement to the Department 24 
of Permitting Services and that you substantially improve your own oversight to ensure 25 
that your intentions are being carried out and that the problems of procedure and 26 
process are corrected and that the revised systems are working. Now, when I say just 27 
use the legislation only to authorize the Board to assign contested violations to a 28 
hearing examiner rather than to allow the Board to refer any subdivision or site plan to a 29 
hearing examiner. The subdivision and site plan hearings are essentially problem-30 
solving processes. They are not inherently adversarial operations. And it seems to me 31 
that there's a better way to deal with this. Contested violations, however, it seems to 32 
me, should go to a hearing examiner because that allows a neutral finder of fact to 33 
assess the situation, rather than have the Board sit essentially in judgment of its own 34 
cause. When an alleged violator disagrees with the staff's findings of fact that would be 35 
a reason to send a hearing examiner. When there's an agreement on facts, but a 36 
contest over the remedy or the penalty or where there's a complaint coming in from the 37 
public, the staff investigates the complaint, finds no violation and the complainant still 38 
thinks there is one, would be another case which might to go a hearing examiner. The 39 
legislation -- the state legislation would also increase fines for violations, it seems to me 40 
that that's probably a reasonable and good thing to do so there is much more clarity 41 
about that issue. And you may need to do some text amendment work to clarify the 42 
Department of Permitting Services' duties with respect to permits. I've dealt with that on 43 
pages 9 and 10 of the first memorandum. When I'm saying don't transfer site plan 44 
enforcement to DPS, let me explain the reasons why I've come to that conclusion. I 45 
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think it's very important that we distinguish between enforcement of measurable 1 
standards that are contained in the zoning ordinance, from compliance with a site plan. 2 
The objective of site planning is to improve the quality of development, and much of 3 
what's in a site plan involves urban design judgments and whether or not to amend the 4 
site plan involves judgment. Amendments by the builder to a site plan that would be 5 
beneficial to the public, improve the quality of the development should be encouraged 6 
and facilitated, not looked on as potential violations. So that you need somebody who is 7 
familiar with the site planning process, the objectives and intent of site planning, to help 8 
make those judgments as to whether to move this forward as a violation or to tell the 9 
builder, "No, that's not a good idea, we don't think we could support that particular 10 
approach." There does need to be much closer coordination apparently between DPS 11 
and Planning Board staff in dealing with both the enforcement and compliance aspects 12 
of site plan to provide quality control. Think there probably needs to be some cross-13 
training, there needs also to be a team approach to this so that the DPS inspectors 14 
dealing with zoning and building Code issues work very closely with Planning staff. On 15 
very large projects such as Clarksburg, I'm suggesting that It may be reasonable for the 16 
Planning Board to require builders to pay for an on-site Project Manager who could be a 17 
reimbursement to the Planning Board but it could be a contractor, just as you have a 18 
Contracting Supervisor or Architect or Engineer associated with a large building project. 19 
And his job is to make sure that things are done right and that they're done timely, and if 20 
there are problems that require change, they're brought promptly to the attention of the 21 
people responsible for making the change. The Board, I think, should hear all sites 22 
plans as I've mentioned. They shouldn't be farmed out to a hearing examiner, and they 23 
should hear all amendments or approve all amendments to site plans. The staff report I 24 
think could be modified in some ways so it comes in the form of a draft opinion or a 25 
resolution that would make the necessary findings of fact, make the necessary 26 
interpretations of the master plan or the project plan to make sure of consistency and so 27 
on. If the Planning Board wishes to change those proposed conditions, then -- or 28 
findings -- then they should base those changes on the record, state the reasons for 29 
them so that there's substantial evidence available for court review of the decision. It 30 
seems to me that the opinion or resolution of the Board should take place within a 31 
couple of weeks after the closing of the record. Long periods of time are not a good 32 
idea. One of the issues that I know you're very concerned with is the cost of housing. 33 
The longer stuff gets delayed, that does add marginally to cost, and one should be 34 
careful of that. Now, site plans are not always drawn as the Board requires in its 35 
conditions instantly. So, in fact, it may be some time -- weeks, months, even as much as 36 
a year -- before a site plan that is consistent with the decisions of the Board and the 37 
actions of the Board, is actually drawn and presented. Now what I'm suggesting is that 38 
when that happens, the applicant should certify that it conforms with all of the conditions 39 
and actions of the Board and that the Chief of Development Review should essentially 40 
co-sign or also make that certification. In a sense this is a ministerial function. It's the 41 
action of the Board is in its opinion or in its resolution. And the ultimate drawing that 42 
goes over to DPS for the permits is ministerial in its character and the main thing you 43 
want to be sure is that response -- that both the developer takes responsibility for 44 
conformity and that the Development Review has looked at it and assures that it is, in 45 
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fact, in conformance with the recommendations. Now, I've made a little note in here too 1 
that I think we want to be careful when we talk about conformance or consistency. The 2 
current zoning ordinance uses "consistency" pretty much throughout. There's a change 3 
to "conformance." The definitions overlap but the problem is, I think, that if you change 4 
them and this ever goes to court, a court's going to say, "Well, how come they changed 5 
that? If they mean the same to Webster, they must have meant something different to 6 
the Council." And the problem arises if you're talking about consistency of a site plan 7 
with a project plan, that's one thing. A project plan is schematic and is a sense a 8 
demonstration that the developer intends to meet the requirements of the sector plan or 9 
the master plan in the design of the project. It is not a drawing in the same sense that a 10 
site plan is a drawing with dimensions on it and so on. If you say, "must conform to the 11 
project plan," you then are moving forward into the project planning stage a lot of stuff 12 
that will probably have to be required that is really unnecessary at that stage. So I'm 13 
recommending that whether do you this by legislation or whether it's done by resolution 14 
or by a regulation that some care be taken to think through whether or not that language 15 
change is desirable. Now, when you get to the question of the drawing of the site plan 16 
then "conform" may be the right word to use, that it should conform to the actions that 17 
have been taken by the Planning Board. The rules, it seems to me, ought to provide 18 
then that we're dealing here with administrative hearings, they're not -- you know, 19 
adjudicatory findings are made in the process, but a lot of other stuff is also done in the 20 
process. So I think that too much formality is not helpful in solving problems. The --- 21 
there should be on amendments to the plan that it seems to me that these can be 22 
handled with staff making a recommendation for or against the amendment in a very 23 
short memorandum, again, which could be placed on the planning -- with notice on the 24 
web and by e-mail and "snail mail" out to parties of interest, could be placed on the next 25 
Board agenda if there is no objection as a consent item, just as you've just gone through 26 
a consent calendar here. If there is an objection from a member of the Board, a 27 
substantial objection from the public, or an objection from the applicant who disagrees 28 
with the staff, then Board can set it over for a hearing at the next available time. Again, 29 
the objective here is to encourage amendments that improve projects, to discourage 30 
amendments that don't improve projects, and then there are some situations where 31 
changes can be made in the field that do not rise to the level of being an amendment. 32 
For example, if there are dimensional requirements in the zone, but on the site plan, 33 
before there are buyers, the developer has shown a footprint for a house, but the buyer 34 
doesn't want Model A, which is shown on that footprint but wants Model B. So long as 35 
the requirements of the zone for setback height and so on are not involved it seems to 36 
me that doesn't rise to the level of having to be an amendment to a site plan and there 37 
may be other illustrations. Some of this can also be handled, of course, by the way in 38 
which the Board couches its conditions on -- landscaping as very good illustration of 39 
this. Where it can make the final landscaping plan contingent on approval by the 40 
Landscaping Architects at the Board or by the urban designers. So there are ways of 41 
dealing with this that don't make federal cases out of minor -- and I won't use the word 42 
"minor" -- insignificant matters. So that's essentially what I've tried to do in the first 43 
memorandum. The second memorandum which you received this morning, which is 44 
titled "Do Some Good" suggests that Clarksburg is a symptom of more systemic 45 
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problems, that the Board has had weak institutional and intellectual leadership. One of 1 
the key problems is the absence for sometime of a strong professional Planning 2 
Director. Currently there are vacancies at the top. The Board is advertising currently -- 3 
or just closed advertising on the 15th for a Director of Parks and Planning. My view is 4 
that whatever your reasons were and whatever the Board's reasons were for combining 5 
those jobs some years ago, that's an awful mistake, and it really needs to be undone. 6 
So the current strategy, I've attached the current ad at the back of this memorandum for 7 
a Director of Park and Planning, and very frankly you can read that ad and not even 8 
imagine that what you're looking for is the kind of strong intellectual and professional 9 
leadership that would be required of a Planning Director. So that's a problem. The other 10 
problem that I think the Council needs to address is that it's going to be very hard, I 11 
think, to find a first-rate, permanent Planning Director without knowing whether or not 12 
the leadership of the Board is stable and continuing. So I think you need to make a 13 
decision both for the good of the Commission and with respect of the chairman of 14 
whether or not he will be retained. The problem with the -- another problem is over time, 15 
a loss of effective quality control of the staff work and there is currently a morale crisis in 16 
the staff. There is a perception among many staff of a loss of respect for their 17 
professionalism. There is a perception among some that there has been pressure that 18 
they become primarily a development production agency in processing applications, 19 
and that it should be expedited, and there is currently a loss of experienced senior staff. 20 
There needs to be, of course, stronger oversight both by the Board and by the Council 21 
in this regard. Now, the reason I put such an emphasis on the leadership issue is 22 
because contrary to some comments that I received as I was doing interviews, Well, 23 
Montgomery County is really building out and we don't-- you know, implementation is 24 
the issue today. Probe a little further on that and I think most people conclude that, sure, 25 
implementation is really important, but with a mature county, planning is more important 26 
than it ever has been because I spend most of my time, professionally, dealing with old 27 
cities. Let me tell you something. If you think stuff is hard in Montgomery County, try 28 
dealing with Cleveland... 29  

30 
Unidentified Speaker, 31 
[ INAUDIBLE ] 32  

33 
Dr. Royce Hanson, 34 
-- Jane Campbell just got defeated --  35  

36 
Multiple Speakers, 37 
[ laughter ] 38  

39 
Dr. Royce Hanson, 40 
...or Baltimore, or any other mature city. Going back and dealing with infill development 41 
and with aging infrastructure, with rapidly changing demography, and the housing needs 42 
of people, dealing with changes in the structure of the economy, and what that does to 43 
your land use requirements and needs are extraordinarily difficult problems, and they 44 
require a lot of imagination and creativity and help. Now, you can't -- your Chairman and 45 
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your Planning Director really have to operate as a team. You can't expect the Chairman 1 
to be a Director of Planning. The Chairman of the Planning Board has under the statute 2 
no executive authority. What I've told some of you is that he operates in a modern 3 
organizational framework; nobody is in charge, but he is responsible. Now that's a 4 
subtle but important distinction to make in an organization. The Chairman has no more 5 
formal authority than any other member of the Board, so his ability to function rests on 6 
three pillars. That is the continence of the Council as your principle policy advisor, as 7 
the public advocate for the planning objectives of the County, and very, frankly, as a 8 
lightning rod, politically. Now I always make the distinction because you're the lightning 9 
rod, you shouldn't confuse that with being able to cause the lightning -- but it's an 10 
important function that the Planning Chairman provides for all of you. Now the second 11 
pillar is the support of the Board which is obtained basically through collaboration and 12 
persuasion and by transparency, and third is the respect of the staff. Which means 13 
creating an environment for excellence and establishing bonds of trust with the Planning 14 
Director, the Park Superintendent, and others. Now it also -- leadership also requires a 15 
more engaged Board. I've told, I think, each of you that one of the things that surprised 16 
me after being away from the County for a number of years and coming back was that -- 17 
and serving on a couple of advisory committees -- that Board members were not 18 
chairing those committees. There's a reason for having board members chair 19 
committees, and that is that, first all, they can perform a uniquely political function that's 20 
inappropriate for the staff to perform. And that is mediating -- it's alleged to me at any 21 
rate, that developers and neighborhood groups still disagree with each other in 22 
Montgomery County. And that it's useful to have someone who is a citizen board 23 
member in the role of reconciling those things so that the staff can perform their 24 
professional role more effectively which is to say, "We hear what you're saying and we 25 
hear what you're saying, but from a professional point of view, from a good planning 26 
point of view, this is what we think would be the best situation here." Now it's the 27 
chairman's response -- or the chairman of these committees, the board member's 28 
responsibility then, it seems to me, to be able when this matter comes back to the 29 
Planning Board to say here's what the issues are, here's why people are disagreeing 30 
with staff recommendations on one thing or another, here's why they are disagreeing 31 
with each other, and to be invested also in the success of have plan. So that matter of 32 
being able to bring in the intelligence from the process, being able to free the staff to be 33 
the staff, rather than to be the mediator I think as very important role that needs to be 34 
revived, and my conversation with board members indicates that I think most would be 35 
quite willing to do that. I don't know when the practice fell out of favor, but I think when 36 
you appoint people, you ought to go through this process a little bit with them in terms of 37 
what the expectations are. Now, strong intellectual leadership requires clear and 38 
coherent planning policy and that has to come both from the Planning Board and from 39 
the Council. It has to assume that the Planning Director is essentially a teacher of the 40 
Board and the Council. They don't get graded on the lessons, you know, it's the other 41 
way around. They grade the teacher. That's sometimes happens in universities as well. 42 
But most important, it requires a lot of staff leadership and mentoring of junior staff and 43 
rigorous quality control of the products that are ultimately to come before the Board and 44 
the staff. One of the elements that was in one of the pieces of legislation was a 45 
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suggestion that the -- in the definition of the Planning Director, was a person who 1 
reported directly to the chairman. I think that's not a good idea. The Planning Director 2 
reports to the Board. I think it would be a mistake to give the chairman the -- sort of the 3 
exclusive responsibility, makes it a little harder for the chairman, but that's good. That's 4 
good for the soul. So I'm suggesting that the Council -- you've asked me to look at what 5 
you could do to improve your oversight -- so -- and you asked me for my 6 
recommendations with the [Barkov's] so here there are. You need to decide on the 7 
leadership of the Board. You need to clarify your expectations of board members. You 8 
need to use your semi-annual meeting with the Planning Board to deal with important 9 
stuff rather than the complaint of the week. You need to use those, it seems to me, that 10 
the Chairman of the PHED committee and the Chairman of the Planning Board, and the 11 
President of the Council should get together some weeks before this meeting is to occur 12 
and with the Planning Director develop an agenda that is substantive and deals with 13 
important and key issues that you either have to deal with in the short term and ones 14 
that are coming up on the horizon that you need to begin to be aware of and to begin to 15 
work on. You need to provide the necessary support for the reorganization of these top 16 
professional positions. If there is need for a management person at the Parks level or at 17 
the Planning Board level, it seems to me the way to do that is with a deputy rather than 18 
with an intervening administrator between these folks and the Planning Board. You 19 
need to act on planning issues in context. One of the things that I've noticed -- you 20 
probably have too -- is that you get a lot of zoning text amendments up here. Some of 21 
them -- a lot of them -- have relevance to other zoning text amendments that come in 22 
from a different window. There are other issues that may deal with water and sewage, 23 
that may deal with environmental issues, that may deal, for instance, in the Ag Reserve 24 
with the issue of what do you do with a super -- should have a super TDR, doing one of 25 
those things impinges on whether or not you even can do one of the others or can do it 26 
well. And the Planning Board needs to help you, it seems to me, a little more than you're 27 
getting help now, in putting these things in context so you can deal with them 28 
comprehensively and within the context of what you're trying to achieve in terms of 29 
general plan objectives rather than instance by instance. The danger I see in that some 30 
of these ad hoc decisions, some of which look perfectly fine in isolation, really add up to 31 
less than the sum of their parts and can endanger some of the other objectives that you 32 
have. You need to review the new development review process that is being put in 33 
place by the Planning Board and any new process regulations that they establish. I've 34 
suggested that one way of doing this is not to take my word for it or not take anybody 35 
else's word for it, but to see for yourselves. And that is, I know some of you went down 36 
to Planning Board last week for a little tutorial -- or they came here. I'm suggesting that 37 
you go -- once they've got this in place and have tested it with a few cases that you all 38 
go down, and have the Planning Director and the Chairman and the staff walk you 39 
through the process. So that if you've got questions with any stage of it or aspect of it, 40 
you can ask them, you can get answers, you can satisfy yourselves that the things that 41 
have been done are useful and workable, and are achieving the objectives that you 42 
want. I think once you've done, that you can satisfy yourself, you can satisfy the public 43 
that the immediate issues that you're dealing with have been corrected, and the Board, I 44 
know, is working very earnestly and very hard on this. Finally, two other suggestions: 45 
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One is that you ask for a zero-base program budget so that instead of simply looking at 1 
personnel, equipment, supplies, et cetera, you look at the way in which people and 2 
resources are allocated across the programmatic activities that you've asked the Board 3 
to perform. This imposes a discipline on staff and Board in thinking through things. It will 4 
disappoint in you some cases because if you do it that way, when you come to a 5 
meeting and you say, "Well, why aren't you doing so and so?" the Board is likely to say 6 
back to you, "We'd be happy to do that if you'll allow us not to do something else." But 7 
you can't keep stacking stuff on top of an already full plate without producing a problem 8 
of overeating and under consumption. And finally, one of the things that emerges from a 9 
lot of discussions, not immediately on your plate -- it has been, but it really needs to be 10 
done -- is you should provide the support necessary for a revision of the zoning 11 
ordinance. It's a mess. And it really needs to be corrected. Again using a task force on 12 
this of experts makes a lot of sense to me chaired by a member of the Board, again so 13 
that you have that connection and someone responsible back to his colleagues or her 14 
colleagues who can say this is -- these are the kinds of issues that arose in this, and 15 
this is the way, you know, maybe we can begin to satisfy and reconcile these things. So, 16 
that, Mr. Chairman, is a summary of what I've given you, and I'll be glad to respond to 17 
questions. 18  

19 
Council President Leventhal, 20 
Well Royce, thank you very, very much. You have once again provided your great 21 
service and you're a wise head and we appreciate it very much, and the County 22 
appreciates the many years of service that you've provided and most recently these 23 
recommendations with the [Barkov]. 24  

25 
Dr. Royce Hanson, 26 
Well, you got what you paid for. 27  

28 
Multiple Speakers, 29 
[laughter] 30  

31 
Council President Leventhal, 32 
I wanted to say a few things, I'll call -- after I've made a couple of comments, I'll call on 33 
Chairman Silverman followed by Vice-President Praisner, followed by Ms. Floreen. Let 34 
me just, again, thank you, Royce, and I also want to thank Tom Perez who, as my 35 
predecessor as Council President, asked you to do this for us. That was a good call on 36 
Tom's part. Whether or not we adhere to every single one of your recommendations, I 37 
know we all benefit of someone from your experience and your stature making the 38 
recommendations and certainly for me, as one Councilmember, you've provided me 39 
with an enormously helpful framework to pursue these issues. There's one specific 40 
assertion you make that I just want to ask Chairman Berlage to respond to because I -- 41 
and what I want -- first of all let me suggest that Chairman Berlage actually prepare a 42 
response for next week to Dr. Hanson's comments. So let us not ask you today since I 43 
know, certainly with respect to memo two, your seeing it for the first time. But let us 44 
have time on next week's agenda for the response of Chairman Berlage and his 45 
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colleagues, if that's feasible, to pull together in that time frame, to what Dr. Hanson has 1 
presented. 2  

3 
Derick Berlage, 4 
I'd be delighted to do that. I would also point out that we are just this week providing you 5 
with a management improvement plan which will contain within it answers to many of 6 
the issues that Mr. Hanson raises. Obviously he hasn't had a chance to see that yet, no 7 
one has, it's coming out in the next day or two. 8  

9 
Council President Leventhal, 10 
Very good, there is one specific thing that you and I, Chairman Berlage, had talked 11 
about that, I just want to get clear on this, and that's the issue of whether the American 12 
Planning Association is being used for consulting or for assistance in the hiring of a new 13 
Director of Planning. I had asked you about that off line, and you'd said that you were 14 
working with the APA on that. Dr. Hanson's memo says that there was an offer from 15 
APA that was declined or not taken up, and I just want to understand the status of that. 16 
Are we utilizing the good offices of the American Planning Association in hiring a 17 
permanent Director of Planning? 18  

19 
Derick Berlage, 20 
We utilize the good offices of American Planning Association in all of our hiring. It is an 21 
excellent resource. That's not to say, however, that it would necessarily be appropriate 22 
for us to turn over the job of managing the recruitment of a new director to the APA, 23 
which is a private organization, and not one that is subject to our direction. We are 24 
engaged as we would be for any high-level position in a national search. We have 25 
retained a recruitment firm that takes direction from the Planning Board itself, and it will 26 
manage, with the Planning Board, the recruitment. So the only issue I could see -- I 27 
don't really understand the concern, if the concern is that APA ought to be running the 28 
recruitment for Montgomery County's Director of Park and Planning I think we would 29 
disagree with that. 30  

31 
Council President Leventhal, 32 
Was there some offer made by APA that was turned down by our Planning Board? 33  

34 
Derick Berlage, 35 
Not that I am aware of, but I will be happy to respond to that at a later point. 36  

37 
Dr. Royce Hanson, 38 
There was I believe, I believe there was an offer in a letter, I don't know whether you 39 
ever got the letter that [Mel Rifkin] read at the forum on December 10th from APA 40 
offering to help in the recruitment. My concern is not... 41  

42 
Derick Berlage, 43 
I'll be happy to look at it, we're delighted to use any assistance they can provide, we 44 
always do. 45 



    
January 17, 2006    

13 
This transcript has been prepared from television closed captioning and is not certified 
for its form or content. Please note that errors and/or omissions may have occurred. 

 
1 

Dr. Royce Hanson, 2 
My concern was not that the... 3  

4 
Derick Berlage, 5 
I think that is a nonissue. 6  

7 
Dr. Royce Hanson, 8 
I hope so. 9  

10 
Council President Leventhal, 11 
Okay, let me say about -- Royce, I really appreciate so many points in your memo and 12 
there will be ample time to take them up and discuss them. One thing that jumps off the 13 
page because it's been so much on my mind is the need for coordinated staffing. You 14 
talk about sand mounds and mega churches and building lot terminations and TDRs, 15 
and we're dealing with them all at the same time, they all affect each other, but we're 16 
dealing with them piecemeal. And we get from the Planning Board on the Planning 17 
Board's time frame information based on things that the Planning Board has taken up, 18 
but we need the Planning Board to track what the Council is taking up and to provide us 19 
coordinated advice on issues that fall into a basket of issues. Let me also say and I've 20 
said this many times, and I want to say it again, I believe the lessons of Clarksburg are 21 
not limited to Park and Planning with specific reference to staffing the County Council, 22 
let me say to our own staff with specific reference to the policy in the Ag Reserve, since 23 
you've touched on it. I think we need better coordination and a more comprehensive 24 
approach to that issue and I'm afraid on our own staff we rely on the Planning Board to 25 
assist us in staffing and in thinking and in policy background, but we have our own staff 26 
and I'm afraid we're dealing with that in a piecemeal way. And let me say to other 27 
agencies, I mean, look, my car when I put my key in it, the engine starts and it sounds 28 
okay, and I'm able to get where I want to go. And if the brakes are squealing or if the 29 
engine is groaning, then I know there's a problem and I take it in for a checkup. But 30 
most of the time I expect that when I turn the key in the ignition, the engine turns over 31 
and I'm able to get where I need to go. Most of the time I expect that when I turn on the 32 
light switch in my home, the lights go on. If there's a problem I know I need to check it 33 
out, I need to replace a light bulb, or maybe there's a power outage and I call PEPCO. 34 
Most of the time with most of the agencies that either support the Council, or fulfill the 35 
work of the Executive Branch, we are not at a highly agitated state of intense oversight. 36 
Most of the time it's the Planning Board, whether it's WSSC, whether it's the school 37 
system, whether it's any Executive agency, we take it for granted that things are running 38 
well in this well-managed County. And then we find, as with WSSC, as with the 39 
Planning Board, that there are issues that demand our intense attention and we devote 40 
our intense attention. Your memo provides us with the excellent reminder of the kind of 41 
far-reaching and visionary oversight that we should always be providing, not only at the 42 
Planning Board. And so what this makes me think, if I were an agency head not 43 
Planning Board, you know, wiping my brow with relief that I'm not getting this kind of 44 
scrutiny, I would just simply hope that all agency heads are drawing from the lessons of 45 
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Clarksburg. That we're all looking at our recordkeeping, that we are all looking at our 1 
management, that we are all looking at our responsiveness to the public. I've sounded 2 
this note before, but I going to keep sounding this same note. We've got to internalize 3 
these lessons as an oversight body, as a budgetary body. We could make a case that 4 
the Planning Board is uniquely important and it has a unique role. But we certainly had 5 
severe problems a year ago at WSSC. The school system represents half of our 6 
budget. I hope we're devoting adequate oversight to that and the many agencies that 7 
fulfill important public functions, so I think there are important lessons to be drawn for all 8 
of us. Let me call on Chairman Silverman. 9  

10 
Councilmember Silverman, 11 
Thank you Mr. President. Royce, thank you for bringing what you have to the table in 12 
terms of background. And also I think one of the great benefits is the fact that you 13 
haven't been engaged for a while and so you've got a perspective that goes back to 14 
when you were Chair and leading a great agency, to now being able to come in as 15 
somebody who brings expertise and also hasn't been mired in the scrum that passes for 16 
decision-making in Montgomery County for the past few years. I want to -- I have a 17 
couple comments and a couple of specific questions. I do want to go back to something 18 
that Derick said which is that we have specifically asked for and we will get this 19 
management improvement plan this week, which I do fully expect will address many of 20 
the issues that you've raised. And if it doesn't, then we'll certainly incorporate those into 21 
the discussion. We've had a system in place as best as I can understand it, for as long 22 
as anybody can remember. And as it relates to the regulatory side of the agency, in 23 
effect, what I was told when I got here eight years ago was that while we have budget 24 
authority over the Planning Board, the decisions about site plans, the regulatory side of 25 
the agency is in the hands of the agency as an independent agency, and, as a result, I 26 
think most of us have taken the view that it's inappropriate in many cases to wade into 27 
any specific cases, to wade into telling the Planning Board what our views are on site 28 
plans, much less site plan amendments. We may have personal views about things, but 29 
we have understood, I think because this has been the system in place, that there is a 30 
regulatory function, and then there's the other side which is the Park side, and then 31 
there's the Planning side. And so while we have always felt comfortable, I certainly have 32 
yelling and screaming about why XYZ park isn't getting rehabbed in a timely fashion or 33 
where is the study on something we asked the Planning Board to take a look at a year 34 
ago, at least for myself, I think we have been very respectful of the fact that Park and 35 
Planning is an independent state-created agency, and we don't have the ability to tell 36 
them the nitty-gritty of their enforcement process. Having said all of that, I agree with 37 
your recommendation about ensuring that the development review process reformations 38 
that the Planning Board is putting on the table and has already implemented at various 39 
levels should be something that our committee would take a close look at, and we'll do it 40 
in connection with the review of the management improvement plan. I do think it is 41 
important for us to get the benefit of a walk-through of the system, however long it 42 
takes, so that we understand what somebody is going through when they're applying. 43 
Because we've certainly heard criticisms over the years from the building industry about 44 
that, but also to understand whether or not the system provides the kind of access and 45 
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transparency that community members want and that the public has a right to expect. 1 
So I look forward to doing that as well as the issue of the Board adopting and publishing 2 
rules of procedure to ensure responsiveness, transparency, fairness, and thoroughness. 3 
We have I think learned a lot in the last six months about the Planning Board's practices 4 
-- which is not to criticize them. The question is whether or not those practices are a 5 
function of the way an individual staff member was doing their job as opposed to this is 6 
what the position is supposed to be doing, and everybody understands what they're 7 
supposed to be following. And I think that was part of what happened in Clarksburg as it 8 
was relayed to us in connection with the permit review process and that you have one 9 
guy down there who's been doing hard work for 20 years or whatever it's been, but the 10 
question is is that a process that creates the checks and balances. And I think the 11 
answer is it isn't and now I think they've already implemented a reform around that area. 12 
Let me just touch on a couple other things. I think you're absolutely on target about the 13 
issue of interrelated issues. I, quite frankly, don't know how the Board can bring to us its 14 
recommendations on the Annual Growth Policy on one day saying that we need to slow 15 
down the pace of growth and on the other hand come in and talk about the need for 16 
affordable and workforce housing. I don't think they are disconnected but we don't tend 17 
to have those discussions at the same time. You highlighted the TDR -- I mean the Ag 18 
Reserve issue I think we've all got a million examples of where there could be a better 19 
discussion or a broader discussion of what our policy initiatives are when we deal with 20 
individual recommendations of the Board. Finally on this piece in terms of our 21 
interaction with the establishment of priorities, I guess I would disagree with your 22 
characterization that there's no disciplined system through which either the Council or 23 
Board establishes priorities. We've had these semi-annual meetings and at each and 24 
every one of these meetings, that's an opportunity for Councilmembers to say -- to find 25 
out the status of projects and more importantly to add to the work program of Park and 26 
Planning. And over the years that's exactly what this and previous Councils have done 27 
with regard to the transportation issues, the two-year TPR that the Planning Board did 28 
was at the direction of the Council. The recommendations that have come over in 29 
connection with the Ag Reserve, they're looking at C-2 zoning, revitalizing shopping 30 
centers was again a discussion that we had with the Planning Board about priorities and 31 
their decision to turn Melissa Bannock and her S.W.A.T. team loose on affordable 32 
housing after they had finished transportation was absolutely a function of the 33 
interaction between the Board and the Council. And while I would say the semi-annual 34 
meetings are a lot of form and not that much substance, they do provide an opportunity 35 
for all nine of us and anybody else that wants us to get something on the plate of the 36 
Planning Board to have that discussion. I just wanted to ask a couple of questions 37 
specifically relating to recommendations on the site plan amendment process going 38 
through the consent calendar. I had raised this in July, the Planning Board had rejected 39 
it, and the compromise that was worked out was that the site -- that site plan 40 
amendments would get reviewed by the staff director -- signed off by the staff director 41 
after public notice which is what I was looking for. The concern that's been raised -- and 42 
I hope you'll raise this, Derick, next week in discussion -- the concern that's been raised 43 
about having site plan amendments reviewed by the Planning Board itself is that those 44 
are, as it's been explained to me, appealable as are any decisions of the Planning 45 
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Board and the question that needs to be more thoroughly discussed, we can discuss it 1 
with the PHED committee certainly, but with the chair and staff, is whether you could 2 
have a situation where a minor -- a truly minor amendment -- we've decided to move a 3 
bank of trees from here to here, is then, therefore, appealable and whether or not that in 4 
effect stops the process from moving forward over what most people would concede 5 
would be hardly something that rises to the level of Clarksburg. Had you given any 6 
thought along those lines? 7  

8 
Dr. Royce Hanson, 9 
I have to say I haven't thought deeply about that particular issue. But it seems to me 10 
that this can be handled either through the way in which the Planning Board writes the 11 
conditions that are placed on the site plan. The issue that I'm concerned with is that I 12 
have extreme difficulty sorting out what's minor and what's major in this -- in these 13 
matters. You know, 2% of half-acre may not be very much, 2% of 500 acres is a lot of 14 
stuff. So, I think, in effect, amendments to the site plan are it seems to me amendments 15 
to the kind of conditions that have been established by the Planning Board in its action. 16 
I've said that drawing itself is ministerial and that seems to me to be the case. But as I -- 17 
and there may be a better way of dealing with this, but to avoid the problem of making a 18 
staff member responsible for what could be a major or a significant change, as opposed 19 
to making the Board responsible for it, it seems to me the Board is the place to place 20 
the responsibility. 21  

22 
Councilmember Silverman, 23 
Okay. Well, I look forward to that. Finally in connection with your comments about 24 
subpoena power and the hearing examiner, would it be your understanding that if 25 
there's a hearing examiner process for enforcement cases that the hearing examiner 26 
would have the ability to subpoena witnesses and be under oath? 27  

28 
Dr. Royce Hanson, 29 
Yes. 30  

31 
Councilmember Silverman, 32 
Okay, well we'll have opportunity to discuss that, the reason why Delegate Bronrott and 33 
I proposed state legislation really had to do with the issue of the fairness of all sides of 34 
the process in an enforcement action. I don't know how you work without -- and have an 35 
enforcement process where theoretically somebody could be asking for millions of 36 
dollars of fines to be imposed without making sure that folks are at the table. I 37 
understand in the particular case in Clarksburg, unless the person had immunity that 38 
might have been fruitless but I think that's a unique situation there. 39  

40 
Dr. Royce Hanson, 41 
It seemed to me that the hearing examiner in an enforcement case where you're dealing 42 
with a violation has plenty of power. If you use the zoning hearing examiner. I don't 43 
expect there's going to be enough cases of this for the Planning Board to have its own 44 
hearing examiner. There isn't any reason why the zoning hearing examiner couldn't 45 
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hear these cases, they have the authority to compel the production of documents and 1 
witness, and... 2  

3 
Council President Leventhal, 4 
Could I just get confirmation from the County Attorney? Does our Office of Zoning and 5 
Administrative Hearings have subpoena power now? 6  

7 
Dr. Royce Hanson, 8 
I believe they do. 9  

10 
Councilmember Silverman, 11 
And the ability to compel testimony under oath? 12  

13 
Dr. Royce Hanson, 14 
Subject to privileges, of course. 15  

16 
Councilmember Silverman, 17 
Well, of course, right, but the basic... 18  

19 
Dr. Royce Hanson, 20 
The reason I really think subpoena power is really a bad idea for the Planning Board to 21 
have for subdivision or site plan hearings or things like that, is that I think rather than 22 
expediting decision-making it'll complicate it. And I think most of the people who come 23 
to appear before the Planning Board come as individual citizens. They don't have 24 
attorneys to advise them. And I can foresee situations in which testimony would be 25 
chilled from ordinary folks if they were fearful that somebody was going to ask that... 26  

27 
Councilmember Silverman, 28 
Sure, well, the only... 29  

30 
Derick Berlage, 31 
The Board essentially agrees with that. 32  

33 
Councilmember Silverman, 34 
Well, the only suggestion -- The only suggestions that's been made and what Delegate 35 
Bronrott's legislation has to do uniquely and solely with enforcement action, not broad 36 
subpoena power for the Planning Board on site plans, or site plan amendments. This 37 
has to do with the enforcement case, where you're acting in a quasi-judicial manner, if 38 
we end up with a hearing examiner process that would take it off the table. I have one 39 
final question which I didn't see in here but I've actually asked your attorney, Adrian 40 
Gardner, to take a look at which is there don't appear to be a mechanism right now -- 41 
and I'm asking your counsel to come back to us shortly with an answer -- as to whether 42 
there is a private right of action for someone to bring if the Planning Board chooses not 43 
to enforce a complaint that is made? One of the things, again, to the extent that you're a 44 
separate independent agency, I don't have any belief that we have the right to call you 45 
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up and say you have to have an enforcement hearing on case XYZ, and my 1 
understanding the process is right now is a person files a complaint, says the developer 2 
didn't do A, B, and C. Your staff takes a look at it and your staff acts essentially as the 3 
State's Attorney, for lack of a better term, and decides whether the case has merit. If it 4 
does, then the staff is in effect the State's Attorney and you are the jury. What happens 5 
when the decision made by staff is to choose not to proceed? And I didn't see anything 6 
in here, Royce, about that, issue. It will continue to be raised as the Planning Board 7 
goes through its process. 8  

9 
Dr. Royce Hanson, 10 
The way I've dealt with that here is if there is a -- let's say a complaint comes in of a 11 
violation, comes into the Chairman's office or wherever, that that complaint should be 12 
investigated by staff. The staff should write a statement of whether or not they find that 13 
the complaint has merit or does not have merit. Assuming they find that the complaint 14 
has merit, then they would deal with it in terms of making a recommendation to the 15 
Board. If the alleged violator disagrees either with the facts, or with the proposed 16 
remedy, then that can be referred to the hearing examiner. Now, if the -- so that the 17 
adversaries are essentially the Board and the alleged violator. If the staff comes back 18 
and says, no, we don't think there's a violation here and here's why we don't think there 19 
was a violation, the complainant says, no, yes, I think there was a violation, then it 20 
seems to me again could refer that to the hearing examiner. The complainant would 21 
have a standing as one of the parties in that dispute before the hearing examiner. The 22 
other thing is standing in cases that come before the Planning Board, not quite as broad 23 
as Justice Douglas once suggested that bears and rocks should have standing , but 24 
almost everything else has standing when -- if you've appeared in the case. 25  

26 
Councilmember Silverman, 27 
I'll just close that by saying I'd like to explore that further in Committee and in Council 28 
because, quite frankly, if, I mean, the process up-to-date has been the Planning Board 29 
ultimately decides what it wants to do with enforcement cases, and the question, 30 
frankly, is what happens if you choose not to do that. If there's a violation of a zoning 31 
ordinance, and DPS -- alleged violation -- DPS chooses not to do it, my understanding 32 
is that there is -- Marc, tell me -- there is a private right of action in that type of situation. 33  

34 
Marc Hansen, 35 
Well, the complainant can go to the Board of Appeals and challenge the DPS's decision 36 
not to take action. 37  

38 
Councilmember Silverman, 39 
Right, and so I think we need to make sure, with all due respect to the Planning Board 40 
or the hearing examiner that there is the ability so we are telling in effect what we are 41 
right now which is somebody calls up and complains to us and says "Why isn't Planning 42 
Board enforcing X, Y, and Z?" Well, the answer right now appears to be that's solely 43 
within the discretion of the Planning Board so what do I tell a constituent is their 44 
remedy? If there's an alleged violation of the consumer protection statute in 45 
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Montgomery County you have a private right of action, even if the Office of Consumer 1 
Affairs doesn't take action, you can bring suit against another party and I want to find a 2 
remedy for those situations and I look forward to Adrian getting back with us and the 3 
Planning Board with some kind of options on an expedited basis. Thank you for your 4 
indulgence, Mr. President. 5  

6 
Council President Leventhal, 7 
Thank you Mr. Chairman, that was a 20 minute exchange, we have five lights. We don't 8 
have a hundred minutes to devote to this topic. I'm going to ask for consent that 9 
Councilmembers now and be -- exercise self-restraint, but also that we have five 10 
minutes each for the following Councilmembers in order Vice-President Praisner, Ms. 11 
Floreen, Mr. Perez... 12  

13 
Councilmember Silverman, 14 
I didn't mean to take everybody's time, I apologize. 15  

16 
Council President Leventhal, 17 
...Mr. Andrews, Mr. Knapp and Mr. Denis, and then we can do a second round after 18 
each Councilmembers has had their five minutes. Is that agreeable, Is there objection? 19 
Okay, and hearing no objections, Vice-President Praisner. 20  

21 
Councilmember Praisner, 22 
Start the clock. Thank you very much for not just giving us the specificity on zoning 23 
ordinances and suggestions, but also for highlighting for us the bigger issues that we 24 
need to keep in mind from a standpoint of being careful that we focus both on the forest 25 
and the trees to some extent. The thing I'm most interested in are some of your 26 
suggestions in the broader sense, because I think we can get very tied up in the 27 
systemic kinds of issues and not look -- "systemic" meaning process and zoning 28 
ordinance corrections and rules of procedure, et cetera, and not look at the bigger 29 
issues of how we connect planning and implementation in this County. I'd like staff to go 30 
back and review and give me and the Council the history of Planning Board member's 31 
participation in the master plan process, because clearly that's the second time I've 32 
heard the suggestion the Planning Board members manage the planning process and 33 
that's not been my experience in all of the years that I've been involved as a community 34 
member or as a decision-maker. And the question I'd like you to think about is the issue 35 
that the community has concern about is there's one thing about participation. There's 36 
another thing about ownership. Ownership to explain is one thing. Ownership that 37 
automatically locks you in in a position prior to having the full conversation at the table 38 
and taking one of the decision-makers, so to speak, out of the process of saying I'm 39 
hearing this and I want to look this through, as opposed to responsibility for carrying the 40 
plan forward is an issue that I can see the community raising some concerns about. And 41 
it seems to me there are options beyond a Planning Board member owning or chairing 42 
the process including those that have related to Concordia and others that might 43 
provide that kind of balance input, observation, ownership and yet allowing the staff to 44 
do their thing, and mediate the concerns that you hear from the community and from a 45 
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property owner or a potential property owner. So I hope that we will look at that issue. 1 
Your comment about what might be eligible in a zone and, therefore, might be a modest 2 
modification ignores to some extent where the master plan might limit what the zone 3 
says, and that ties to me back the bigger issue that I think we continue to have a 4 
problem with is one of the two problems. When we get a master plan, we get a master 5 
plan lately and we seem to get a brand new zone at the same time. The more complex 6 
the zones, the more responsibility beyond the master plan to implement the vision of the 7 
master plan and also know what the zone -- what the problems in the zone may be, 8 
which get -- and that's the complexity I see. Which gets to the second problem, which is 9 
empowering staff to come forward and highlight for us the challenge in the new zones 10 
that they are creating and the challenge when they see a problem in the 11 
implementation, And that, whether you call it a morale issue right now or an issue that's 12 
broader than that, and I happen to think it's broader than that... 13  

14 
Dr. Royce Hanson, 15 
I do too. 16  

17 
Councilmember Praisner, 18 
...it extends across the street, it extends further up Hungerford Drive. We are in some 19 
way not encouraging folks to come forward or to think more broadly about what they're 20 
seeing and to own the implementation and to own and identify when they see a problem 21 
and to point it out to us. 22  

23 
Dr. Royce Hanson, 24 
I think that when -- a master plan certainly does constrain subdivision. In fact, the 25 
master plan governs subdivision far more than the zone does. The subdivision has to 26 
conform to the zone but it has to be substantially consistent with the master plan. So a 27 
master plan can limit what you can do within any particular zoning classification. The 28 
key thing it seems to me here is that it goes back to the issue of the complexity of the 29 
zoning ordinance as it stands now. One of the reasons that I'm recommending that you 30 
support a revision of the zoning ordinance is because it has now been layered with so 31 
many little ticks to deal with a particular situation that it is hard to follow. I think it is hard 32 
for interpret. I get this complaint from builders. I get it from citizens, from others. So 33 
doing that is one aspect of it. Taking care in the -- and having then a set of revised and 34 
updated zones that can carry out the planning objectives of the County is a key thing. 35 
So that you don't really have to invent a new zone every time that you deal with a 36 
different situation. As we begin more and more to deal with infill development and with 37 
revitalization of older communities and things of that nature, you know, that's going to 38 
be a very sensitive set of issues that have to be dealt with. And my recommendation 39 
and the other aspect that you've raised, my recommendation with regard to the 40 
engagement of Planning Board members is not that they essentially direct the outcome 41 
of this planning process, but that they essentially chair that process to the point at which 42 
something is ready to come to the Board for work session. But so that there is a 43 
member of the Board who can help his or her colleagues understand why they're getting 44 
the kind of comments that they're getting and what the prior discussion has involved. 45 
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That requires a certain amount of self-restraint on the part of board members. But there 1 
-- we've got very highly qualified board members and have had been very fortunate over 2 
the years in having extraordinary people being able to serve on the Planning Board so I 3 
think they're grown-ups can handle this kind of situation. 4  

5 
Councilmember Praisner, 6 
I think we need to, if I may, work through and talk through that. But from a standpoint, 7 
Council or Councilmembers have tried on a variety of occasions to say that the zoning 8 
ordinance needs to be rewritten and, in fact, tasked Planning Board staff on that and 9 
we've had a variety of reasons why that hasn't happened. I'm not sure a task force -- 10 
task force could review the work, be but I really think we have to hire somebody to start 11 
the process. 12  

13 
Dr. Royce Hanson, 14 
When I say a task force, I would assume that you would provide for adequate staff for it. 15  

16 
Councilmember Praisner, 17 
Responsible for the rewrite... 18  

19 
Dr. Royce Hanson, 20 
The reason you need the task force is because you do need the perspectives of the 21 
different communities of interests in the way in which the zoning ordinance works. 22  

23 
Councilmember Praisner, 24 
That may be true, but what I'm concerned about is how much longer that will take when 25 
you go through creating another committee as opposed to having someone have the 26 
responsibility and then have the input from those folks as opposed to creating a task 27 
force that would then bring us -- and maybe we're talking about the same thing with just 28 
a different kind of title. The whole issue though it still gets back to me of folks having 29 
ownership and encouragement from this side, the Planning Board and others to 30 
encourage that kind of forthcoming on the part of staff when they see an issue and 31 
when they think about that issue to bring the problem and the suggestion up or across, 32 
however, you might describe it, in order to make sure it doesn't fester and doesn't 33 
become more acute. Because I agree with Mr. Silverman from a standpoint of making 34 
assumptions, at some point at this place, this table, it's one of assuming that folks -- you 35 
have to have some assumption -- with accountability obviously -- but some assumption 36 
that is folks are doing their job and have some sense of pride and responsibility in 37 
identifying issues when they come forward. I'll stop. 38  

39 
Council President Leventhal, 40 
Okay. 41  

42 
Derick Berlage, 43 
I know I need to keep all my response for the next session but one point the Board 44 
would insist I make and that is that the Planning Board members and Chairman are 45 
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intensely involved in each master plan. Indeed, we are involved with every major issue 1 
that comes to the Board, including our response to Clarksburg. One can disagree over 2 
process, over the precise response, but there is strong engagement by the Chairman 3 
and every Board member in the issues we're talking about. This is a very active hands-4 
on Board. 5  

6 
Council President Leventhal, 7 
Okay. I'm going to suggest, number one, that we not take up the sign ordinance this 8 
morning. Let's put that off. Number two, I would really like to conclude this item by 11:20 9 
and I really would like now -- because the Council has already acted on this -- to ask the 10 
clerk to have a five minute time limit for Councilmembers' comments the five minutes 11 
would not apply to Dr. Hanson's comments. Ms. Floreen. 12  

13 
Councilmember Floreen, 14 
Thank you. Royce, I have to say, I want to say thank you. I do think that you are 15 
probably the only person in this County who can tell -- sit us all down and tell us what 16 
we need to hear. You are the only person who brings to this conversation really a 17 
perspective that's outside of the political process, than it's focused based on a step back 18 
from -- I don't know how long it's been, 20 years that you have not been actively 19 
engaged in Montgomery County? 20  

21 
Dr. Royce Hanson, 22 
23. 23  

24 
Councilmember Floreen, 25 
23 years.. And I consider you really one of the fathers of the process, the planning 26 
process as we have -- currently have in place because of your long engagement and 27 
leadership. You've really laid out a huge work program for the Council and the Planning 28 
Board. And I'm hoping that you're going to be around to work with us, in the PHED 29 
committee in particular, as we focus on the details of implementation. I'm not going to 30 
talk today about -- talk with you today about the details of what you're proposing. We've 31 
all just had a short time to react. But I do have a basic question. I think on your memo 32 
number two, you're saying -- telling us that the basic problem that we've been grappling 33 
with for the past six months or so -- I think, you say it's a sustained lack of institutional 34 
and intellectual leadership of the planning system. 35  

36 
Dr. Royce Hanson, 37 
That's right. 38  

39 
Councilmember Floreen, 40 
That's what you're telling us. And does that go basically to your comments on the 41 
legislation? I mean, what I'm hearing in this exchange, and reading between the lines 42 
and on the lines of your two memos to us is comments about operations, practices, 43 
leadership relationships, organizational structure, routines, traditions that have evolved 44 
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over time at Park and Planning. And what I think I'm hearing from you is very little 1 
support for making legislative changes. 2  

3 
Dr. Royce Hanson, 4 
That's correct. 5  

6 
Councilmember Floreen, 7 
So what you're telling us, I think, in a nutshell, is that there's nothing -- well, let me put it 8 
another way. Are you telling us that the organizational structure that currently exists 9 
really doesn't need much in the way of legislative tweaks? 10  

11 
Dr. Royce Hanson, 12 
I don't think there's a need for very much in the way of legislation. You need legislation 13 
to deal with the fine issue. You need legislation with the ability to assign violation cases 14 
to a hearing examiner. There may be some other small tweaks that may be needed in 15 
the legislation. But for the most part the Planning Board has ample authority to improve 16 
its processes and its hearing procedures and things of that nature and can do it by 17 
administrative rule and it's better to have the Planning Board do it by administrative rule 18 
because nobody's perfect. And it's a lot easier to change an administrative rule and a lot 19 
less embarrassing, frankly, for the Planning Board to make those changes than for you 20 
to have to make those changes after you thought you'd fixed it in a zoning text 21 
amendment and then you find something that, you just didn't anticipate. But then you've 22 
got to get back on Council agenda and you've got to go through the business of saying, 23 
"Well, you know, we goofed." I think it's a lot easier for the Planning Board to say "This 24 
needs to be tweaked because our experience is showing that we need to make an 25 
adjustment here on the basis of that experience so that the process can work more 26 
smoothly." 27  

28 
Councilmember Floreen, 29 
The one issue of referral of certain kinds of hearings to a hearing examiner, I don't know 30 
if that was an option that was ever considered by the Planning Board in this 31 
environment. I don't know if there's anything that would currently preclude that. 32  

33 
Dr. Royce Hanson, 34 
Well, the legislation that you had drafted that was before you contained a provision that 35 
simply allowed it, and I'm saying "Don't." 36  

37 
Councilmember Floreen, 38 
Well, you're saying it should be permitted. 39  

40 
Dr. Royce Hanson, 41 
It should be permitted for violation cases only. 42  

43 
Councilmember Floreen, 44 
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But, I'm saying, I'm just raising the question of whether it's -- that option is currently 1 
precluded. I mean... 2  

3 
Dr. Royce Hanson, 4 
Right now they couldn't do it, no. 5  

6 
Councilmember Floreen, 7 
They could not? 8  

9 
Dr. Royce Hanson, 10 
No, I don't believe so. 11  

12 
Councilmember Floreen, 13 
Do we have --  14 
Dr. Royce Hanson, 15 
They don't have a hearing examiner. 16  

17 
Councilmember Floreen, 18 
Well, I know they don't have a hearing examiner. 19  

20 
Dr. Royce Hanson, 21 
I suppose it's debatable. 22  

23 
Councilmember Floreen, 24 
Well, again -- this is not the time to work through the details of this, but I think -- I think 25 
that these are really important recommendations for us, Royce, and I would like to make 26 
sure that you are going to be -- this is counting Mr. Hanson's time too. 27  

28 
Council President Leventhal, 29 
It's not. I asked the clerk- it's only Councilmembers time when Dr. Hanson speaks, his 30 
time does not count. 31  

32 
Councilmember Floreen, 33 
Will you be working with the PHED committee on the next steps? Will you be able to 34 
help us on that? 35  

36 
Dr. Royce Hanson, 37 
I'll take such time as I can, yes, but... 38  

39 
Councilmember Floreen, 40 
I'd like to ask you to do that. And just a final question. Are you saying that we should -- 41 
or the Planning Board should recommend a return to the Ag -- Agricultural Master Plan. 42  

43 
Dr. Royce Hanson, 44 
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I think -- that's a question I think could be considered. There are enough issues involved 1 
there that it may be useful to do so. It may be possible to deal with these issues without 2 
going to amending the master plan. But -- and in general I don't favor opening master 3 
plans it if it isn't necessary to do so. On the other hand, there is some value in 4 
reaffirming a plan just as you've done with the general plan over a number of years in 5 
which the general plan has been amended. Of course the Ag Reserve plan is part of the 6 
general plan. 7  

8 
Councilmember Floreen, 9 
Okay. Thank you. 10  

11 
Council President Leventhal, 12 
Mr. Perez. 13  

14 
Councilmember Perez, 15 
Thank you, I know everybody else has thanked you, but I think if there's one thing I've 16 
learned this morning is I think the most important thing you've said is that it's important 17 
not to adopt a "ready, fire, aim" approach to addressing these challenges and it's 18 
equally important not to put forward a sea of legislation when a sea of legislation is not 19 
called for. And we're going to have a public hearing tonight. I was concerned back in the 20 
fall when a lot of the proposals were coming out that -- I was -- I certainly don't doubt the 21 
sincerity of everybody who introduced them, but I simply had concerns on the merits 22 
about whether they were in the public interest and I am hearing you today vindicating a 23 
lot of the concerns I know I had about whether the legislation that was out there was 24 
actually going to move the needle forward. And so I'm glad we have taken a more 25 
deliberate approach to the legislation to put it off and are now considering it now and I 26 
think what I'm hearing you say is that is going to be in the public interest and so I'm 27 
appreciative of that. And I suspect what you're going to hear, as any expert or 28 
consultant that comes in, you agree with them on some things and disagree on with 29 
them on others and do I want to thank you for putting forth your ideas in a clear manner, 30 
and I do agree with a number of things your saying. One thing that I would ask you to 31 
continue to do which is implicitly what you've done here today, is the Hippocratic Oath is 32 
sometimes called "The Doctrine of Unintended Consequences." And as we move 33 
forward with a number of initiatives, I hope that at every turn you -- and you're in a 34 
unique position to do it, because I don't have your knowledge, you will continue to ask 35 
the question "What are the intended and unintended consequences of what we're 36 
proposing to do and are those consequences things that actually do more harm than 37 
good?" And I think you've done that in the context of every piece of legislation. I see that 38 
as a critical role that you can play in the months ahead. Chairman Berlage, one thing 39 
that surprised me in what I read here, is I thought it was clear that we were going to 40 
separate Director of Parks and Director of Planning. And if I understand this correctly, 41 
you're now advertising for a Director of Park and Planning. And did I get it wrong that it 42 
wasn't going to be separated out? What is the situation with that? 43  

44 
Derick Berlage, 45 



    
January 17, 2006    

26 
This transcript has been prepared from television closed captioning and is not certified 
for its form or content. Please note that errors and/or omissions may have occurred. 

To be quite honest, the Board is reserving its options and in this situation we think that 1 
makes the most sense. We are within a month or less of selecting a new 2 
Superintendent of Parks, a position which under the old structure responded -- 3 
answered to the Director of Park and Planning. And we are in the beginning of the 4 
process of recruiting a Director of Park and Planning as that position has previously 5 
been known. Based on the candidates we receive and the candidates we select, the 6 
Board reserves to itself the opportunity to decide whether it would make the most 7 
sense, both based on what we've learned about the structure and in terms of the 8 
candidates that we have before us, whether the -- what's clear is the Director of 9 
Planning will respond directly to the Board. The question is whether the Superintendent 10 
of Parks should respond directly to the Board as they did in the past, or whether they 11 
should answer through a Director of Park and Planning? That is a decision that the 12 
Board is in the process of working through, but we have the time to make that decision 13 
because the search process is going to take a number of months and certainly we 14 
welcome Dr. Hanson's input on it as well as yours. 15  

16 
Councilmember Perez, 17 
Well, my input on it, I guess, would be... 18  

19 
Derick Berlage, 20 
We have not made a final decision, no sir. 21  

22 
Councilmember Perez, 23 
I have asked the question a number of times of a number of people, why did it get 24 
consolidated. I still haven't heard an answer that makes real sense to me. The 25 
challenges in the Park System, judging from the mail that I get, are significant. The 26 
challenges in the Planning context, we've been debating for the last year or whatever, 27 
and so it certainly seems to me that the case has been made rather compellingly that 28 
we need to separate it out. You asked for my input 20 seconds ago and I'm giving it to 29 
you. 30  

31 
Derick Berlage, 32 
We appreciate it. I would also point out however that Article 28 actually specifies that 33 
there is a Director of Park and Planning, and that's the only position listed in Article 28 34 
that answers directly to the Board. 35  

36 
Councilmember Perez, 37 
If we need to do something to address that, we can do that. I'm less concerned with 38 
what the Articles say than what's in the best interest of the organization and I have not 39 
yet heard the case made for continuing to have one person doing two jobs that are just 40 
different in so many different ways that you obviously appreciate. I guess one area, 41 
Royce, where I respectfully disagree with you, I think one thing the Council has done 42 
well is not rush to judgment on the legislation. We've taken a more deliberate approach 43 
and I think your memo indicates the prudence of taking that deliberate approach and not 44 
acting quickly. I would respectfully disagree that the Council needs to decide quickly 45 
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whether it intends to reappoint the Planning Chair. As we have said many times, Derick 1 
Berlage didn't create the problems that we have here -- and you say this in your memo 2 
itself. He and his colleagues on the Planning Board and my colleagues and I are all 3 
accountable for fixing the challenges, and just as we were prudent in not acting quickly 4 
then, I think we're giving the Chair and his colleagues the chance to correct the 5 
problems now. And I again think that's going to prove to be the prudent course of action. 6 
And we're not talking about three years from now, we're talking about five months from 7 
now, and they have been focused on this and I think we're all going to judge -- and 8 
Chairman Berlage is well aware that we're going to judge him in large measure by how 9 
you respond to this set of challenges. And so I actually think that the ordinary timeline 10 
that we're on which is not a long time line is, in fact, the prudent time line which gives 11 
Chairman Berlage a chance and gives us a chance to address and assess what is 12 
going on. 13  

14 
Council President Leventhal, 15 
I'm going to suggest that that doesn't require a response and if that's then end... 16  

17 
Dr. Royce Hanson, 18 
I hadn't intended one. 19  

20 
Council President Leventhal, 21 
We'll move to Mr. Andrews. 22  

23 
Councilmember Andrews, 24 
Thank you. Well, Royce, I think you provide an extraordinary public service by your 25 
volunteering your time to consult in this way, you joked that we're getting what we you 26 
paid for and I wanted make sure that people understood that you were actually doing 27 
this as a volunteer, you're a real service to your County, and thank you for doing that. 28 
Your qualifications as it's been mentioned are extraordinary for doing this analysis and I 29 
agree with much of it. I think the comment that -- the recommendation that all 30 
amendments, major or minor, should be subject to public comment and approved by the 31 
Planning Board is very important. I think as Justice Brandeis once said, "Sunshine is the 32 
best disinfectant," and I think some of the problems that contributed to the mess in 33 
Clarksburg were a result of the nonpublic adoption of amendments by -- at the Planning 34 
Board. So I think that contributed to it. I do want to ask you to comment about a 35 
statement in the report, in your second memo actually that's on page 2. And the 36 
paragraph says that the basic cause of the morale crisis is a sense among key staff that 37 
their professional integrity has been compromised and is not valued by the Board and 38 
Council. This is at the bottom of page 2 of today's memo. There is a serious danger that 39 
some of the best and most committed staff members will leave the agency, some have 40 
already done so. The Clarksburg situation has exacerbated morale problems by a 41 
persuasive feeling that it was produced by pressure to expedite development projects 42 
with inadequate staff and quality control. And I want to ask you what -- where do people 43 
at the Board feel that that pressure came from? 44  

45 



    
January 17, 2006    

28 
This transcript has been prepared from television closed captioning and is not certified 
for its form or content. Please note that errors and/or omissions may have occurred. 

Dr. Royce Hanson, 1 
I don't know that there's a specific -- that anybody identified for me a specific source. It 2 
was more a general sense that they had that they were expected to move projects 3 
through expeditiously and to get stuff built. Now, whether that is -- you know, I'm 4 
reporting here a perception, and the extent to which there were specific sources, I have 5 
no idea. And it may be that their perception is mistaken, but it appeared to me from two 6 
days of interviews that I conducted with staff that there was -- there were strong feelings 7 
in that direction. 8  

9 
Councilmember Andrews, 10 
Was your sense that people felt that this was something that was longstanding at the 11 
Planning Board or was this something that had come more recently? 12  

13 
Dr. Royce Hanson, 14 
I didn't get at that. 15  

16 
Councilmember Andrews, 17 
You didn't get the sense that it was a longstanding... 18  

19 
Dr. Royce Hanson, 20 
I -- well, I got the sense that it was in the last several years, but where, you know, where 21 
it started, I have no judgment. 22  

23 
Councilmember Andrews, 24 
Okay. 25  

26 
Dr. Royce Hanson, 27 
Or no basis for making a judgment. 28  

29 
Councilmember Andrews, 30 
Okay. All right. That's it. Thank you.  31  

32 
Councilmember Praisner, 33 
Mr. Knapp. 34  

35 
Councilmember Knapp, 36 
Thank you, Madam Chair. Thank you, Mr. Hanson, for your service. Royce, you've been 37 
a tremendous asset to all of us and I know I've had the opportunity to learn from you 38 
and some days we agree and some days we don't but at any point in time you've 39 
always been a tremendous asset and very willing to share and this is just one more 40 
example of that and thank you. I guess what I'm struck by as I read through and I have 41 
a lot of specific questions I guess we'll delve into more as we go forward, is the notion -- 42 
is your first element in today's discussion which is the Clarksburg crisis is a symptom of 43 
serious systemic problems, and it seems to me that's the key that we've got to address 44 
first, and from there you then talk about some of the management issues and then 45 
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morale issues and I guess the Council President referenced this a little bit in his 1 
remarks that there has been a notion that we take a more hands-off approach and I 2 
guess I've struggled with that in my time up here. And it seems to me and that's 3 
somewhat of a flawed premise that we shouldn't assume that necessarily things are -- 4 
take for granted that things are going as they are. That it's our job as a Council to ask 5 
those questions and not to ask those questions in an environment that says "Gotcha," 6 
but to ask those questions in a way to reinforce the positive and ask questions, and find 7 
things that aren't working as well. And I think the place that we do that really is in our 8 
addressing of the budget where a number of us have been working, I think, over the 9 
course of the last couple of years to come up to ways to more zero-based budgeting or 10 
identify outcomes measure so we can assess how things are working and how things 11 
aren't working because unfortunately what I think we've turned this into now is, as you 12 
ask a question I think you made a very good point about the notion of reaffirming a 13 
commitment to the Planning Board Chair or not, but making some decision sooner 14 
rather than later. And I think that's important because I think what we need to do is 15 
really go back and refine and establish kind of the roles and responsibilities and 16 
expectations from our perspective, from what we are expecting from the Council, what 17 
are we expecting from the Planning Board Chair, what are we expecting from the 18 
Planning Board, and that works its way down from a management perspective all the 19 
way down to what the staff members expected -- what's expected of them, what role do 20 
they play and to ultimately get to a point where it's not a culture of "Gotcha," it's not a 21 
culture where people are less inclined to bring issues forward or mistakes but that 22 
people are focused on the fact that what we're trying to create is the best community we 23 
possibly can, and in order to do that not everything is going to happen perfectly all the 24 
time but that people are willing to raise those questions to say "Wait, here's an issue we 25 
need to bring the people together to address this issue and to ultimately get to a positive 26 
outcome" whatever that outcome may be. But people need to recognize it as their 27 
responsibilities to raise those issues, and they're not slapped down for raising them, but 28 
they're encouraged to do it to get to a successful outcome which is a great community. 29 
And so I think we've really got to take a strong forward -- we as the Council in the very 30 
near term to say, "what are the premises you know which we're working?" If I've heard 31 
what you've said, things have kind of eroded over some period of time. I don't know if 32 
that's 10 years, 15 years, but you reference the notion the Planning Board members 33 
served as chairs of advisory committees and there was an expectation, I don't know if 34 
that was because of the people in the job or because that was the expectations that 35 
Council had had for those people. But that clearly that expectation existed somehow. So 36 
how do we reorient that? And the way to do that I think is for us to step up and try to 37 
redefine what we think those roles are. And I don't know what the parameters were that 38 
the Council discussed when Mr. Berlage was appointed as chair? Are they the right 39 
parameters? Did we ask the right questions? I don't know, that's not a reflection on Mr. 40 
Berlage, that's more of a reflection on what decisions the Council was making, and what 41 
pieces they were trying to look at to make the decision. If we assumed things were 42 
working and we identified a person on that basis, and things really weren't working we 43 
just didn't know that yet, we need to better understand that and then step back and say 44 
what is it that we're trying to achieve? And Mr. Berlage may be the exactly the right 45 
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person to do it once we do that assessment, or we need to do something completely 1 
different, but we need to figure out what those parameters are first, and I think that's our 2 
job up here on the Council as owners to not necessarily sit for too long and try to see a 3 
lot of other changes being made because those other changes are responding to things 4 
that probably are more symptomatic of the broader, I think, systemic issues that we 5 
need to address. So I think we need to do that. The one question I would raise to you, 6 
Royce, is you reference how things had once worked and there's a time you look back 7 
nostalgically and say things were better then. Perhaps they were or weren't, but it 8 
sounded as though at least expectations were different. So, the question is during that 9 
time when you were aware that there were different expectations, is that something 10 
where pieces were written down, that this was documented that there was processes in 11 
place that were different, or is that an expectation that the Council or the Planning 12 
Board Chair or whomever had in that yielded certain outcomes? 13  

14 
Dr. Royce Hanson, 15 
There was nothing written down that I know of. These were matters of practice that 16 
were developed between board members and between Board and Council. 17  

18 
Councilmember Knapp, 19 
And so at some point just this practice had gone away. Again it gets back, I guess, to 20 
the notion then of expectations of the Council? 21  

22 
Dr. Royce Hanson, 23 
I don't raise these for any sense of nostalgia. I've been around long enough to know that 24 
people remember things often better than they were and I don't want to get into that 25 
situation. What I'm trying to think about is okay, what works going forward from here that 26 
will improve the quality of work that is able to be performed by the Board and Council as 27 
it deals with its joint responsibility for the County? I've said it here in one point and I've 28 
said several times that in a sense the Planning Board is the trustee of the future of this 29 
County. And, therefore, it needs to be organized, led, and act as such. So that the 30 
emphasis that I place on quality control is essentially one that says it's the Planning 31 
Director particularly has the unique responsibility of maintaining the professional quality 32 
of the products that are produced. So whether you had the world's most perfect process 33 
or not, that's not a substitute for substantive quality. One of the people I interviewed said 34 
the problem was that there had, over time, been a substitution of process for substance. 35 
I'm not sure that's correct. But at any rate, that's a trap one wants to avoid, that you 36 
don't process it down to the gnat's eyebrow and still mess up, because you haven't 37 
worked with the mentoring of staff, with the training of staff, with the vetting of things 38 
that come before the Board with essentially a murder board that forces everyone to be 39 
able to defend what they're bringing forward. 40  

41 
Derick Berlage, 42 
Quality is the prime directive, no question. 43  

44 
Council President Leventhal, 45 
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Okay. Thank you, Mr. Knapp. Mr. Denis, you get the last five minutes. 1  
2 

Councilmember Denis, 3 
Thank you, Mr. President, and thank you, Dr. Hanson, for your life's work and for in this 4 
instance being willing to serve as what we used to call a "Dollar a Year Man," or I think 5 
getting less than a dollar in this case, for your excellent recommendations and your 6 
Herman Woulk reference. The County Executive has issued a proclamation by which 7 
we are to celebrate this week as Accounting Awareness Week all week long, and I think 8 
that is appropriate for this item before the Council as well as the next. I noticed in 9 
Marlene Michaelson's packet for this budget item that there is a reference to the 10 
Inspector General and the investigation that is ongoing, as well as one by the Special 11 
Prosecutor, and also that we have a letter -- the Council has a letter from the Inspector 12 
General dated this January 12th, in which the Inspector General refers to "independent 13 
audits" and what he feels the lack thereof and the need for independent audits. And it 14 
goes on the next page of the memo to talk about the complex laws dealing with his own 15 
authority. So I guess my question is it seems to me that the Inspector General should 16 
have the tools to do the job and that maybe this instance has revealed shortcomings in 17 
our own law and possibly state law that need to be rectified, but I'd be interested in your 18 
view of that issue. Should we have independent audits -- more independent audits? 19 
Why aren't there independent audits and should the Inspector General be given the 20 
authority that he requests? 21  

22 
Dr. Royce Hanson, 23 
Well, I believe you have under the Charter the authority to do independent audits. Now 24 
whether -- I don't recall that there's an audit provision in the Regional District Act, but I 25 
can't imagine that if you asked for an audit of the Planning Board that it would decline to 26 
participate. 27  

28 
Derick Berlage, 29 
Let me just be very clear, we do subject ourselves to independent audits frequently in 30 
financial matters and other matters. The Inspector General's memo goes to how many 31 
audits, who does the audits, what do the audits look at, but we are audited very 32 
frequently.  33  

34 
Councilmember Denis, 35 
Well, on page three of the IG's memo he states that independent audits of land 36 
development activities have not been conducted to ensure adequate management 37 
control is in place. And on the next page he talks about differences between State and 38 
County law, so are you saying that you don't believe that we need any additional 39 
legislation to have the independent audits that are called for by the Inspector General? 40  

41 
Derick Berlage, 42 
The land development audit which I understand to be essentially a performance audit of 43 
the Development Review Division, he's absolutely right, that has not been done for 44 
many years and indeed should have been done, and might have detected some of the 45 
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problems that we had. But it could have been done. But the issue is, your question is do 1 
we need new authority, I'm not going to comment on that today. But I just wanted the 2 
record to be clear that we are subjected to audits, we have an outside auditing firm . We 3 
have audits from the State of Maryland, as well as others. 4  

5 
Dr. Royce Hanson, 6 
As far as performance audit is concerned, it would be my view that you have ample 7 
authority under the Charter to have performance audits done, as distinguished from 8 
financial audits. And because you are the Regional District Council, I can't see any 9 
reason why you couldn't request that that be done for the Planning Board too, just as 10 
you can for an executive agency under the Charter. And these can be extremely helpful 11 
-- sometimes they're tough -- but they can be extremely helpful to management to have 12 
performance audits done. Sort of thing that GAO does all the time in the federal 13 
government. 14  

15 
Councilmember Denis, 16 
It seems to be to me it's something that should be done. 17  

18 
Council President Leventhal, 19 
Well, I see Ms. Praisner has another question. Mr. Denis' very timely question reminds 20 
me that with -- we hadn't scheduled conversation of the Inspector General's memo, but 21 
since Mr. Denis has brought it up, I've said before and I will say here now that any 22 
agency that believes -- well, first of all it's my understanding that the Planning Board has 23 
been cooperating with the Inspector General and responding to his request, so I take 24 
that as that's been offered, and I believe it because I've been told it. So Tom Dagley's 25 
memo about whether he has adequate authority to look into agencies that many believe 26 
are County agencies, regardless of whether they are creatures of state law or County 27 
law, puts us in the position with respect to the Inspector General of their -- you can 28 
define one's responsibilities in the most narrow statutory way or you can look at one's 29 
responsibilities in terms of what is good public policy and what is good public relations, 30 
and any agency -- any agency that believes it need not participate fully in the Inspector 31 
General's efforts -- and I'm not only referring to Park and Planning here, by any means -32 
- should be prepared to have that conversation with me in public as long as I'm Council 33 
President. So I look forward to that conversation with any agency, and I'm not only 34 
referring to Park and Planning. If there's any agency that believes that because of strict 35 
interpretation of state law or that has its lawyers seeking ways not to participate with the 36 
Inspector General, that's a conversation I'm very, very happy to have in public with the 37 
head of any agency. 38  

39 
Derick Berlage, 40 
We've welcomed all outside audits including the Inspector General's. 41  

42 
Council President Leventhal, 43 
I'm not talking about Park and Planning right now. 44  

45 
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Councilmember Praisner, 1 
And I would like as Vice-President of the Council with some experience with other 2 
agencies to join you in any public conversation because as the Chair of the Committee 3 
that has some role in interacting on the Inspector General and having been there when 4 
we created the Inspector General, I think we're going to spend time discussing whether 5 
folks have authority or not rather than focusing on the substance, then that's an 6 
argument, or a discussion I'd like to be a part of. The one question I didn't have a 7 
chance, and I apologize for going beyond, I thought waiting for a whistle that never 8 
came, is the issue of your suggestions, again related to the Planning Board member 9 
role in the development or the discussion on master plans and the way the Planning 10 
Board in recent years has modified significantly the way in which master plans are 11 
developed, and the discussion that we, I guess at some point will have here, we've only 12 
had it in passing on this whole region we should be looking at regional centers, 13 
commercial centers, et cetera, and at what magnitude, it does tie things together and 14 
then gets to the zoning ordinance and those zones. So not for conversation today, 15 
obviously, but it does seem to me that when we talk about the role of the Planning 16 
Board members, we also need to talk about the process they are participating in. And 17 
those master plans have changed dramatically in recent years with less community 18 
input in my view or at least a more modified process that may engender some of the 19 
issues and not encourage the kind of the issues. -- the kind of interactions. 20  

21 
Dr. Royce Hanson, 22 
That's worth looking at. Also that there are changes in the community and the people 23 
who participate and there's issues of time and things of that nature, but it's worth looking 24 
at those processes because at least it seems to me both in my experience here and 25 
what I've observed in other jurisdictions is that there's a richness that comes out of 26 
public participation in this process that's impossible to capture any other way. 27  

28 
Councilmember Praisner, 29 
I agree. There's also a richness that comes from feeling as a community member that 30 
you have ownership of the process as well. So you're talking about ownership from a 31 
Planning Board member participation in that interaction and the benefit of understanding 32 
the perspectives, we have on occasion in the past had community members who 33 
participated in the planning -- master plan process sitting at the table during the PHED 34 
Committee discussions and at the Council dialogue without having to be invited or 35 
jumping up when there's an issue. That might also go along a long way towards having 36 
that ownership encouragement, understanding the gestalt and understanding of what's 37 
going on, thank you. 38  

39 
Derick Berlage, 40 
I would add quickly though that the time several decades ago that's being talked about, 41 
the County's population was a quarter of what it is today, we were demographically very 42 
homogenous, you could put a small group in a room, create a committee, and get 43 
broad-based -- what at the time was broad-based input. I'm not sure that's true any 44 
more. 45 
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1 

Councilmember Praisner, 2 
They're not mutually exclusive and we continue to look at them as one or the other and 3 
they're not. 4  

5 
Dr. Royce Hanson, 6 
The County at that time had 600,000 population. 7  

8 
Council President Leventhal, 9 
Mr. Knapp,  10  

11 
Councilmember Knapp, 12 
Just one question, thank you, Mr. President. In your responses each of your had 13 
recognized the notion of QA and QC and in particularly, Dr Hanson, the notion of having 14 
a great process in place, having all the boxes checked and still having it be wrong at the 15 
end. And not necessarily to delve into it today, but I would like to follow-up because this 16 
came up in our development review discussion last week is to how to put in place that 17 
QA/QC process that isn't a matter of just adding more people whose signatures go in a 18 
box or more things that get checked off but actually end up in a really quality checked 19 
product at the end of that day. I think that's something for us we're all kind of wrestling 20 
with and would love your input on. 21  

22 
Dr. Royce Hanson, 23 
Just very briefly, that is largely a matter of establishing a culture in an organization that 24 
demands, expects, and produces those kinds of results. I don't think there's a rule that 25 
you can adopt that will produce it. 26  

27 
Council President Leventhal, 28 
Well, very good. Dr. Hanson, we look forward to continued frequent contact with you. 29 
We appreciate the time given us and I do mean "given." We're very, very grateful for 30 
your input. Our next item is related, it has to do the reimbursement of certain costs 31 
associated with the Clarksburg matter. We are now on Agenda Item 3.1 and the first 32 
decision can be made fairly quickly. Once again, I want to thank my predecessor as 33 
Council President, Tom Perez, who really got very deeply into trying to bring parties 34 
together, trying to find a good outcome for the County and assisted the parties to move 35 
to a mediation process which is now just at its earliest stages and we've had of 36 
necessity the -- my predecessor as Council President had a number of contacts, and 37 
made some assurances and frequently consulted with all of us, and I think just did an 38 
excellent job of giving all parties confidence that they had his ear and that we were 39 
moving towards some sort of resolution. But in the process of getting to mediation, my 40 
predecessor as Council President indicated that he thought it was appropriate for the 41 
County Council to fund one-third of the mediator and related expenses and I wanted to 42 
get on record I support Tom's suggestion in that regard, but I just think it's important as 43 
a full Council we get that on the record first. So, we're on Agenda Item 3.1: Mike 44 
Faden's memo the item on mediation costs. The parties to the mediation have agreed 45 
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that the developer and the builder will each pay one-third of the cost of Judge Howe and 1 
related expenses, we don't know precisely the amount of these costs. It was the 2 
recommendation of my predecessor that the County fund the remaining one-third of 3 
these costs. We believe that if these costs are within the low end of the estimates that 4 
we've got, that the County Council can go ahead and handle that within our existing FY 5 
'06 budget. If a special appropriation is needed, it will be -- we can so move, but maybe, 6 
Tom, do you want to go ahead and make that motion, and we'll just make that decision. 7  

8 
Councilmember Perez, 9 
So moved and again related expenses, just to be clear, was the expenses of a planner, 10 
a planner that would assist the mediator, a planner their would assist CTCAC. This is 11 
separate and apart from the issue we're discuss in about 90 seconds. I just wanted to 12 
make sure we're clear when we talk about "and related expenses." Those were the 13 
things that we were discussing at that time. 14  

15 
Council President Leventhal, 16 
We are not talking about payments right now to the Clarksburg Town Center Advisory 17 
Committee; we're going to talk about that next. 18  

19 
Councilmember Perez, 20 
Correct. 21  

22 
Council President Leventhal, 23 
So we're talking about paying for Judge Howe, paying for... 24  

25 
Councilmember Perez, 26 
Some planners who will assist, who are assisting CTCAC planners, who may be 27 
assisting Judge Howe in attempting to construct the vision that I'm confident the parties 28 
will come to consensus on in Clarksburg. 29  

30 
Council President Leventhal, 31 
Okay, so we're not making, we're not moving a special appropriation right now, we're 32 
simply making it clear that the Council -- if we vote for Tom's motion which is subject to 33 
debate right now -- that the Council has made this commitment in open session and has 34 
an official commitment of the County Council. So the motion is made and seconded, 35 
and it is now open to discussion, Ms. Floreen. 36  

37 
Councilmember Floreen, 38 
Thank you. I have had a lot of questions about the mediation process and I'm a little 39 
unclear about what it is that we would be paying for and the expected results. I read in 40 
Mr. Faden's memo that the point of this is to lead discussions on options for the plan of 41 
completion of the Town Center. Is that the point... 42  

43 
Councilmember Perez, 44 
A plan of compliance. 45 
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1 

Councilmember Floreen, 2 
Well, I'm reading what the staff memo says. It says "plan of compliance?" 3  

4 
Councilmember Perez, 5 
Well, I mean, "completion." 6  

7 
Councilmember Praisner, 8 
"Completion." 9  

10 
Michael Faden, 11 
It's both. 12  

13 
Councilmember Floreen, 14 
So this says "plan of completion." 15  

16 
Michael Faden, 17 
Right, which would in turn become, if the Planning Board adopts it, a plan of compliance 18 
to deal with the pending violations. 19  

20 
Councilmember Floreen, 21 
Well, I'm having a little trouble -- not that I don't support continuing conversations, I want 22 
to be very clear about that and I respect everybody's efforts in trying to achieve some 23 
agreement. I am not sure what the conversation is going to achieve agreement on, I 24 
guess there's some document that spells it out -- if I could finish. I just want to outline 25 
some of my thoughts because whatever it is that is resolved in Clarksburg is not purely 26 
to address the concerns of certain individuals, and everyone's been very clear that this 27 
would all be subject to a public review and process, I think. That puts it in the Planning 28 
Board's lap at the end of the day. And it's simply not clear to me what the definition of 29 
success of such a mediation is going to be if it's for a plan of completion for the Town 30 
Center. There's an operative development plan I think and a site plan that is the subject 31 
of the debate, and I guess the conversation is what changes might be made in the in the 32 
site plan. Has the judge asked for a planner to an assist the judge? 33  

34 
Councilmember Perez, 35 
We thought in the course of our discussions, fortunately for us, by the way, Judge Howe 36 
has planning experience. She worked her way up starting as a Planning Commissioner 37 
of some sort in Baltimore County. So we're blessed by having that unique form of 38 
expertise. But we also wanted to make sure that whoever was doing this -- and at the 39 
time we were talking mediation, we didn't have a specific person in mind, but we were 40 
having the discussion about what do we need to arm this person with in order to 41 
maximize the chances that the mediation will be successful. And the consensus that all 42 
the stakeholders reached was that the community folks needed to have their own 43 
planner, that was accountable to them, not someone working jointly. That Judge Howe, 44 
that the mediator, whoever that mediator would turn out to be, had the necessary 45 
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expertise to guide him or her -- in this case it turned out to be her -- in what he or she 1 
needed to do. And there was a clear understanding that the end result here, assuming 2 
success of the mediation, is a joint recommendation -- underscoring "recommendation" 3 
-- to the Planning Board because obviously the Planning Board has the last word. And 4 
equally importantly, prior to the Planning Board passing judgment on what I hope will be 5 
a joint recommendation, what we all hope will be a joint recommendation, there would 6 
be an ample opportunity for public input. And so then product here is again a series of 7 
recommendations that the Planning Board will have to take up, that the public will have 8 
an ample opportunity to comment on, and every recognizes that there are no promises 9 
that the Planning Board will adopt what is recommended. There is certainly a sincere 10 
hope that if everybody comes in together, having reached consensus on a series of 11 
issues where consensus once appeared elusive that that will be obviously a factor of 12 
consequence that the Planning Board will take into account. So, this is I think fairly 13 
straightforward in the sense that we wanted to make this work and we wanted to create 14 
an environment that it would make it work so we have to appropriate money to pay for 15 
Judge Howe, we've got to appropriate money to pay for the technical assistance that 16 
CTCAC is receiving, and I think it was important for them to have their own person that 17 
they could count on, and for whatever technical assistance Judge Howe is receiving. 18 
And that's what we're trying to do here. 19  

20 
Councilmember Floreen, 21 
I do appreciate everyone's goodwill and good intentions here. Mediation can be many 22 
things in terms of facilitating communication, this is not an arbitration or an event where 23 
I think Judge Howell is expected to do anything other than to facilitate the conversation, 24 
isn't that right, Tom? I mean typically mediation, a mediator doesn't judge things. 25  

26 
Councilmember Perez, 27 
Correct, but a mediator armed with information as better mediator, and that's why we 28 
wanted mediator to have the ability to have offline conversations with his or her own 29 
expert so that that mediator could make a more informed judgment about 30 
recommendations in facilitating settlement so... 31  

32 
Councilmember Floreen, 33 
Well, I guess my question is when we want -- I don't know what the fees -- the fee 34 
amount is associated with a planning, this planning advisor? Do we have a number? 35  

36 
Councilmember Perez, 37 
I don't know what the fee is for the planning expert. I do know Judge Howe's fee, but I 38 
don't know what the CTCAC fee is -- the fee for the planner that they've retained -- and I 39 
don't know the fee that -- and I'm not aware of what it is right now. 40  

41 
Councilmember Floreen, 42 
It seems to me that would be handy to have insofar as I think of our planning staff as the 43 
folks that we empower to facilitate communication and at least to bring via resource as 44 
to what the County rules are. 45 
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1 

Councilmember Perez, 2 
The planning staff as you know, the planning -- there are I believe two members of the 3 
planning staff who are active participants in the mediation. That was a very explicit 4 
discussion that we have, and there was consensus about the importance of engaging 5 
planning staff. At the same time there was consensus about the importance of engaging 6 
others who can provide a complementary perspective on these issues. And what I 7 
would suggest for the purposes of trying to move forward here... 8  

9 
Councilmember Floreen, 10 
I still have some questions on this. Could we have a list of who actually is engaged in 11 
this mediation, because the staff memo does not describe planning staff as being 12 
parties to the mediation. 13  

14 
Councilmember Perez, 15 
Sure. 16  

17 
Councilmember Floreen, 18 
It seems to me it would be helpful to understand what the fee structure is. And also what 19 
the end -- I mean, it seems to me there should be a schedule for timing of this 20 
conversation insofar as I think we would all agree, I don't think it's straightforward. 21 
Maybe it is to some, but I know that community involvement in land use issues is and 22 
always will be complex, and well-intentioned. We're not dealing with folks who are 23 
unaware of what the rules are at this point. But the contours of this conversation, at 24 
least to me, are not clear. Perhaps the group has agreed on its objectives. 25  

26 
Council President Leventhal, 27 
Could I make a suggestion, Ms. Floreen? 28  

29 
Councilmember Floreen, 30 
That would be helpful for us to be provided with at least in some format so we could be 31 
comfortable that this is not an unending process. 32  

33 
Council President Leventhal, 34 
Let me make a suggestion if I could. If I can just prevail on the maker of the motion. 35 
What I think is important as the mediation gets underway, that it's clear, as I understand 36 
it the builder and the developer have agreed to pay for their two-thirds, share but 37 
despite his very good efforts and his excellent leadership, no one Councilmember -- not 38 
the Council President nor any other Councilmember -- can commit the Council, only the 39 
Council can commit the Council. So I guess I would ask the maker of the motion to do is 40 
simply state that we support in concept bearing one-third of these costs subject to 41 
review of the costs by the Council. We're not cutting a check today. We're simply 42 
allowing the mediation to proceed with the understand that we will bear our share and 43 
that we will review the costs so that if we find that at a later point we think that we are 44 
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there were an inappropriate number of consultants or the consultant billed too much 1 
work, of course we'll review those costs before making final agreement. 2  

3 
Councilmember Perez, 4 
I think that's a very appropriate amendment to what I'm saying tonight rather than 5 
restating, I will just say whatever you said. 6  

7 
Councilmember Floreen, 8 
I think though to the parties engaged in the mediation that puts them at a disadvantage 9 
because their choices of how to proceed are subject to our second-guessing. I'm not 10 
proposing to do that, but I do urge my colleagues to approach this and provide the 11 
parties with clarity as to a dollar amount that we commit taxpayer dollars to and a time 12 
frame for resolution. 13  

14 
Councilmember Perez, 15 
Well, February 3rd or whatever it is is the time frame that the Board has given. That's 16 
the reason why we had meetings I think it was the Wednesday before Thanksgiving, the 17 
Monday after Thanksgiving, through the Christmas and Hanukkah holidays was 18 
because nobody appreciates the sense of urgency more than the participants in the 19 
mediation themselves. They're hopeful of trying to get through it by the end, I suspect 20 
they may need a little more time because it is complicated as you correctly and 21 
frequently point out. And so... 22  

23 
Councilmember Floreen, 24 
The last date I've heard is March 15 which is very different from February 3rd. 25  

26 
Councilmember Perez, 27 
No, I think there... 28  

29 
Councilmember Floreen, 30 
I don't know. 31  

32 
Councilmember Perez, 33 
...in order to move it forward beyond the February date they would have to request 34 
permission of the Board as I understand it, to move beyond the date that was the 35 
original date. So I'm not in a position because I, much to my splendor, have backed out 36 
of that because my role had ended. So they're moving as expeditiously as possible. I 37 
know Judge Howe spend an entire day I believe with CTCAC folks and within the last 38 
week or two in Clarksburg to kick the tires, to look at the community, eyeball it, and she 39 
very much appreciates the sense of urgency. And what we're simply trying to 40 
accomplish now is to give them a sense -- I told her privately that I will make every effort 41 
to ensure that our third, that we're -- that we had conceptually agreed to that the Council 42 
agrees to is because the Council President correctly points out I'm one of nine, and we 43 
needed to move forward. Obviously I had conversations with others on the Council, but I 44 
appreciate the fact that the Council President is doing this publicly. I also think that 45 
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you're absolutely right, Mr. Leventhal, that this doesn't mean we're not going to review 1 
the receipts that we get to make sure they're reasonable and reflect the work that was 2 
done. Obviously Judge Howe knows that, appreciates that, agrees with that. CTCAC 3 
folks and all the other builders and developers know and appreciate that as well. So, 4 
we're simply committing publicly today to the concept that when we say a third, a third, 5 
and a third, yes, we're in it and here we are publicly announcing that I think we're in it, of 6 
course, subject to appropriate audit. 7  

8 
Councilmember Floreen, 9 
We are -- do we have any -- I appreciate that nobody knows the ultimate numbers, but I 10 
honestly have no clue. Are we talking about $50,000? Are we talking about $500,000? 11  

12 
Council President Leventhal, 13 
Why don't we let Steve Farber and Mike Faden give their best understanding of what 14 
we're talking about. 15  

16 
Stephen Farber, 17 
I have had conversation with some of the parties involved. The estimate as Mr. Perez 18 
points out of time required is difficult to assess at this point. But what we do believe is 19 
that, for example, the cost of the mediation itself might be, the mediator and immediate 20 
related administrative expenses might be in the range, for example, of 35 to $40,000. In 21 
which case the Council's share would be about 13 or $14,000, in that range. Can we 22 
state that with precision at this point? No, but that's the general range. And as far as the 23 
planning advisory firm that will be employed by the mediator and also assisting CTCAC, 24 
it's our understanding that the costs of that might be in the range of 40 to $50,000 and, 25 
therefore, once again, one-third of that would be 15 or $16,000. So the total exposure 26 
for the County or Council would be relatively small. 27  

28 
Councilmember Floreen, 29 
Okay, that's very helpful. Thank you. 30  

31 
Council President Leventhal, 32 
Okay, the motion is before us, there are no further lights to speak to the motion. Those 33 
in favor of the motion will signify by raising their hands. Any opposed? It passes 34 
unanimously. The next item is a request before the Council by the Clarksburg Town 35 
Center Advisory Committee and Amy Presley, I think you're here to speak for the 36 
committee; is that correct? Why don't you come on up. Amy, as we've said many times 37 
we're grateful for the work you and that the Clarksburg Town Center Advisory 38 
Committee have done to bring to light some serious shortcomings in our planning and 39 
development review processes. We heard from Royce Hanson, we've heard from the 40 
Office of Legislative Oversight. It's very clear that there has been seriously 41 
shortcomings in the planning and development review process, and it's been to the 42 
public benefit that we are now addressing those and moving ahead to restore the 43 
public's confidence in the Planning Board. And so because we have great respect for 44 
you, I wanted to take your request very seriously and to move it toward a decision. But 45 
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it's a unusual request. It's not one that most of us have dealt with before. And so -- and 1 
you were interested in a prompt answer. And I don't know where the Council's going to 2 
end up and I don't know whether we can give you a prompt answer but I wanted to bring 3 
this up today. You asked for it. This is our first -- we're back in session today for the first 4 
time since the holidays and this is actually our first meeting since you made the request. 5 
So I as Council President have tried to expedite this discussion. I can't ensure a 6 
decision in this discussion. And I certainly can't ensure that you get the answer that you 7 
want. But it's a policy matter that we need to discuss, and we are going to discuss it in 8 
open session. Now, let me say about this matter being discussed it in open session. I 9 
believe, and Mike Faden can give me his views on this, that there are aspects here 10 
because it relates to a legal proceeding or potential litigation that if you -- Amy, if there 11 
are matters here that you would prefer not to discuss in open session, I believe it would 12 
be in order for a Councilmember to move to go to close session or if a Councilmember 13 
believes that this matter ought to be dealt with in closed session I believe it would be in 14 
order. We would be standard language explaining that under our open meetings act in 15 
which provision would be potential litigation that we would believe to be in closed 16 
session. I've scheduled this in open session, I hope we can deal it in open session. I 17 
heard one of my colleagues earlier state that, you know, "sunshine is the best 18 
disinfectant" and in fact there have been a lot of these issues related to Clarksburg that 19 
would have benefited from greater public exposure and this is a matter that potentially 20 
involves a half a million dollars or more in public funds and certainly the final decision on 21 
whether or not to expend funds is going to be made in open session. But I just want to 22 
make it clear to you, I don't know what questions you may get here, if there are things 23 
you are uncomfortable discussing in open session, you may feel free to respond "Could 24 
we go into closed session to discuss that?" and it would be in order for a 25 
Councilmember to do that if a Councilmember chose to do that. 26  

27 
Amy Presley, 28 
We appreciate the opportunity to even be here, and that you're even considering this, 29 
and we'd like this to be in open session. 30  

31 
Council President Leventhal, 32 
Excellent, now again with Dr. Hanson we structured the discussion with some limited 33 
success to five minutes. 34  

35 
Councilmember Floreen, 36 
We'll start the clock. 37  

38 
Councilmember Andrews, 39 
Mr. Silverman took 15 minutes. 40  

41 
Councilmember Praisner, 42 
She has to start the clock at the beginning. 43  

44 
Council President Leventhal, 45 
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What I want to propose now with the consent of the Council is the following: It seems to 1 
me -- we've got the request and the request is in writing and you need not read it, Amy, 2 
although you could make a few salient points when I'm done. Well let me give you a 3 
couple of minutes, Amy, to make your case now and I'll suggest how we may proceed to 4 
consider your request. 5  

6 
Amy Presley, 7 
First of all, again the Committee thanks the Council for hearing on this today. I was 8 
struck by a couple of comments that you made, Council President, today to Royce 9 
Hanson. We appreciated his input and respect greatly what he had to say and agree 10 
with most of the points from our own work on this over a period of 18 months. I think the 11 
one thing that you said that struck me was that you typically as a Council would expect 12 
that all of the agencies are following the procedures and practices as they should. You 13 
shouldn't have to go to the depths that we have gone on Clarksburg in a typical and 14 
normal, normally-functioning operation for any of the agencies. The fact that we have 15 
had to do that as citizens is way above and beyond the norm. This is not first and 16 
foremost a typical situation. So atypical situations call for atypical requests which, I 17 
think, is reflective of what we have put before you. We have been pleased to do the 18 
work. First it was driven certainly by what I would consider to be a very focused 19 
localized effort for our community which you could even say that's a selfish concern, 20 
how does our community look, are these things being satisfied according to what 21 
developers and builders have promised to the County and to the citizens. But, in the 22 
research we did, one thing led to another in discovery, and we did wind up performing a 23 
thorough gap analysis. We continue the work today. I would be confident in stating that 24 
some of the bills that you'll be discussed later this evening are a direct result of the work 25 
that we have done. That is not a typical scenario, we're happy to be able to have made 26 
that contribution and what you have before you does not include the exorbitant amount 27 
of time spent on that. I myself have logged over 200, I mean 200, we're talking 28 
thousands for the group, 2,600 hours. Our total group of seven has 7,000 hours of work 29 
to ferret some of these things out, and we continue to contribute. We are not asking for 30 
reimbursement of our time. What we are asking at the end of this process that we don't 31 
wind up in debt for the privilege of helping the County to correct these ills that would not 32 
have otherwise come to light. So I do appreciate the opportunity, I think it is a very 33 
sobering request. You mentioned a figure of $500,000 and from our calculations that's a 34 
not to exceed figure. So with all that said I'm happy to answer specific questions but I do 35 
think this is a unique situation. 36  

37 
Council President Leventhal, 38 
Okay. Well, thank you, and again just to be clear for the record, the Clarksburg Town 39 
Center Advisory Committee has delivered to the Council last week, January 12th, a 40 
request that the Council reimburse CTCAC's legal expenses. To date legal fees and 41 
out-of-pocket expenses total $267,441.73 and expenses of CTCAC members which are 42 
itemized in the packet total $35,691.71. So there is a matter of legal expenses and out-43 
of-pocket expenses incurred to date. There's also the matter of legal expenses to be 44 
incurred as the mediation gets underway. I want to suggest, with the consent of my 45 
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colleagues, that we structure the conversation as follows: It seems to me that there are 1 
three potential responses that we could give the Committee today. We could say, yes, 2 
and that would -- there's an "A" and a "B" to option one, which is the "Yes" option. The 3 
"A" would be "Yes" to the entire request as made. The "B" would be parts of the 4 
request, some expenses could be deemed appropriate while others -- I'm not imposing 5 
my own views here, I'm just responding to things that have been said, for example 6 
meals or meetings with Councilmembers, there's separate policy issues related to each 7 
of these -- might not. Under this option 1-B the Council staff would review the expenses 8 
to determine which ones meet appropriate guidelines, County guidelines consistency 9 
with other similar practices. So Option 1 would be "Yes," Option 2 would be "No." 10 
Councilmembers have stated in conversation that some Councilmembers believe it sets 11 
an unwise precedent that we simply don't support paying these expenses, and Option 3 12 
would be wait to consider the requests until the pending mediation process has run its 13 
course. In conversations with my colleagues, some have expressed the view that we 14 
are optimistic that this mediation process will achieve a good outcome for the County 15 
and for the Clarksburg community, but in advance of knowing where this is going, it's 16 
very difficult for us to make a commitment and, indeed, some -- many have suggested 17 
that generally legal fees are awarded at the end of the legal proceeding, not at the 18 
beginning when an overall assessment is made of costs and damages and who shot 19 
John and who ought to pay for it. So what I'm going to suggest with the consent of my 20 
colleagues is the following: As we now proceed to discuss the Clarksburg Town Center 21 
Advisory Committee's request, and I don't think it requires a motion to discuss it, the 22 
request has been made, and we're considering the request, that Councilmembers state 23 
whether they are for the request, against the request, or prefer to wait to assess how 24 
the mediation goes. If a Councilmember has any question for the Committee, 25 
represented by Amy, then you need not state in advance of asking your question 26 
whether you're for the "Yes" option, the "No" option or the "Wait" option. But I think 27 
because it's almost lunchtime to know try to focus the discussion I'd like to have 28 
Councilmembers state where they are on the matter under consideration. So is there 29 
objection to that proposal from the chair? 30  

31 
Unidentified Speaker, 32 
[ INAUDIBLE ] 33  

34 
Council President Leventhal, 35 
Is that an objection? 36  

37 
Councilmember Praisner, 38 
Which is unrealistic, lunch? 39  

40 
Council President Leventhal, 41 
I think it's not unrealistic to ask Councilmembers to focus their comments. If there's 42 
objection, then objection is in order. Hearing no objection then, Councilmembers will be 43 
asked to state whether they're for the request, against the request, or would prefer to 44 
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wait to see the outcome of mediation. Any question for Amy need not be governed in 1 
that manner. Mr. Knapp. 2  

3 
Councilmember Knapp, 4 
Thank you, Mr. President. I guess I am in support of considering this request. And to 5 
that end I would ask the Council, almost make a motion to do what we previously done. 6 
There was no number attached to what we had stated previously. We wanted to see 7 
what the outcome was going to be. I would propose that we could actually if we could 8 
actually put a number on it, to move an appropriation of a number for a placeholder, 9 
we've got the number that's been introduced of -- whether it's been proposed of what, 10 
297-ish, roughly. So introduce an appropriation for 300 and as I understand it, correct 11 
me if I'm wrong, Mr. Faden, that this will effectively run in parallel to the mediation that's 12 
going to occur. The Council can then determine -- but basically get the public process 13 
underway to get feedback from the public as to what the public comment is on this and 14 
then the Council can further have consideration of this once the clock runs, so two or 15 
three weeks, whatever the appropriate time frame is, then the Council can consider 16 
what are the appropriate costs that it feels it would like to have reimbursed or not 17 
reimbursed and also have some better understanding of where the mediation process 18 
is. But this way as opposed to doing something after the fact, do something that's 19 
running in parallel with that process so we end up with more information and can make 20 
a more timely decision. 21  

22 
Council President Leventhal, 23 
Okay. Is there a second. 24  

25 
Councilmember Silverman, 26 
Second. 27  

28 
Council President Leventhal, 29 
So the motion has been made and seconded that the Council propose an appropriation 30 
which as I understand it, Mr. Knapp, would track the request, understanding that that 31 
does not preclude the Option B, that is staff would go through these and the Council 32 
later could comb through them and reduce the amount. 33  

34 
Councilmember Knapp, 35 
Could go in either direction as I understand it. That's correct -- is that right, Mr. Faden? 36  

37 
Michael Faden, 38 
Yes, if you introduce an appropriation with a certain amount you're not limited to that 39 
amount. You could reduce it or increase it. 40  

41 
Council President Leventhal, 42 
Neither do you need to pay that full amount; you could pay something less than that, so 43 
that would not preclude the option where staff goes through this and Councilmembers 44 
could decide to accede to some aspects of the request and not others, it would also set 45 
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in motion a mechanism where there would be a public hearing. Okay, so that motion 1 
has been made and seconded and is before the Council. I still would like 2 
Councilmembers to state at beginning of their remarks whether they're for the proposal, 3 
against the proposal, or would prefer to wait until the close of mediation. Okay, I'm just 4 
going to go ahead...go ahead, Mr. Knapp. 5  

6 
Councilmember Knapp, 7 
To just...no, to that end I actually had a couple of comments. 8  

9 
Council President Leventhal, 10 
Go ahead. Sure. 11  

12 
Councilmember Knapp, 13 
I recognize that this is not going to be an easy discussion for us to have. I recognize 14 
there are a number of issues. There is the issue of precedent, fortunately we have some 15 
precedent that Mr. Denis had introduced some years prior that I think that this mirrors to 16 
some extent. So it's not as though this is not completely out of the realm of possibility, it 17 
is something that has been introduced and has been passed by the Council only to be 18 
vetoed by the County Executive . And I don't think it's clear even within the community 19 
is the best way to proceed necessarily. The concern that I have and is one that I know 20 
many of you have been made aware of is the notion that if there are issues that have 21 
been raised there are issues that impact the entire community. The mediation process 22 
is one that's going to ideally result in some outcome for the benefit of the community. If 23 
legal fees as is typical in a mediation process are a part that, then those dollars are 24 
coming directly from whatever the mediated settlement would be for the community and 25 
it probably would come away from some amenity that the community, the broader 26 
communities should be seeking. That is certainly one perspective. There's the 27 
perspective of precedent that I think needs to be addressed, there's also the notion that 28 
if we're going to take money out of the general fund that that's money that could have 29 
also gone to Clarksburg that wouldn't -- that could be going somewhere else, there are 30 
a lot of pieces here to be addresses. The concern I have is though that since CTCAC, 31 
given the work that that they have done and I appreciate it and they've spent a lot of 32 
time, is not necessarily the community's voice in that mediation process. And so at 33 
some point the broader community needs to weigh in on this, and in effect once 34 
whatever mediated settlement is reached, the community, as Mr. Perez had indicated, 35 
will need to weigh in on whatever that mediated settlement is. I didn't want us to reach a 36 
situation where because the mediated settlement included some set of legal fees going 37 
back to CTCAC, that then proposed a difficulty for the broader community because that 38 
is something that the community should have been a recipient or beneficiary of. So I 39 
wanted to at least get this process moving for us to have that discussion. I've gotten 40 
comments from people within Clarksburg who aren't necessarily supportive of the 41 
County making an appropriation. I think that's something that we need to talk about and 42 
take into consideration but it's a conversation that we need to have. I think we all 43 
recognize -- we've just spent the last three hours talking about issues that have been 44 
raised as a result of CTCAC's efforts in this process that are difficulties with the 45 
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County's planning process. Clearly it is a direct link between the efforts that they've 1 
raised and the results of the efforts that we've undertaken in the last few months to try to 2 
figure out to resolve and rectify and regain the credibility for Park and Planning. So 3 
clearly the County has some significant skin in this game whether we like it or not. Does 4 
that mean we bear the entire costs, I don't know, but I think it certainly means we bear a 5 
portion of those costs, and I think we need to take that into consideration, which is why I 6 
made the motion. 7  

8 
Council President Leventhal, 9 
I'm going to proceed right down the -- just keep on going. Mr. Andrews. 10  

11 
Councilmember Andrews, 12 
Thank you. Well, while I do think it's entirely appropriate for the Council to approve 13 
funding for mediation efforts, I think it would be at best premature for the Council to 14 
adopt this motion. I think it would undercut efforts in mediation for the community to 15 
recover some or all of its legal costs from the developers and builders and I don't think 16 
we should undercut that effort and I think this motion would reduce that chance. I don't 17 
know what's going to come out of mediation, I don't want to prejudge it but I don't think 18 
we shouldn't take action. I think we'll make it more difficult for -- or make it less likely, in 19 
my view, that that developers would be paying for some or all of the legal costs and I 20 
think this motion would likely have that effect, so I'm not going to support it. 21  

22 
Council President Leventhal, 23 
Mr. Perez? 24  

25 
Councilmember Perez, 26 
If we had closed captioning right now, the closed captioning I think would read Council 27 
negotiating against itself. I have great respect for all the parties involved in the 28 
mediation and I was happy to have been involved. We're talking about hundreds of 29 
millions of dollars of investment in Clarksburg Town Center. Hundreds of millions of 30 
dollars of investment to build a community that's going to be a world-class community. 31 
The number one item when we discussed mediation and the thing that gives me the 32 
greatest sense of optimism that mediation is going to be successful is that everybody 33 
agreed that everything is on the table. There were no preconditions to mediation, none 34 
whatsoever. Nobody walked in -- the builders didn't walk in and say if you put attorneys' 35 
fees on the table, I'm out of here. They didn't do that. What they explicitly said 36 
repeatedly -- and everybody said this, is there are no preconditions to mediation. So I'm 37 
having difficulty understanding why we are negotiating against ourselves right now and 38 
providing what would amount to a windfall for-- a windfall that developers are not 39 
recommending. They haven't come to us and said, you know, this deal ends if you put 40 
attorneys' fees on the table. I have difficulty with the premise that if you have $300,000 41 
which I don't -- you're the math major, Phil, how many hundreds of millions of dollars -- 42 
what percentage of that, $300,000 is "X" percent of $250 million, I have difficulty with 43 
the concept that that's going to be a deal breaker at the end of the day. I don't believe it 44 
is, and that's why I strongly believe that we are negotiating against ourselves. I also 45 
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respectfully disagree with the notion that if we add $300,000 -- if the developers pay 1 
$300,000 for legal fees at the end that's $300,000 less in trees and berms and things 2 
like that and it's a $300 million project, I find that to be, frankly, unrealistic. And so I'm 3 
also concerned that we're about to vote on a motion that we haven't given any input to 4 
the public on. Actually there's half a dozen e-mails that we've gotten from community 5 
folks in response to a story that appeared in the "Washington Post" on Sunday, clearly 6 
not a sufficient sample size to extrapolate. But it's 6-0 right now saying this is not at 7 
good idea. You know, why not me? 8  

9 
Councilmember Silverman, 10 
[ INAUDIBLE ] 11  

12 
Councilmember Perez, 13 
And so I'm frankly very concerned about voting on something right now when we're 14 
talking about setting aside money and we really haven't given the public an opportunity 15 
to be heard. And so I'm really -- again, I appreciate the work that everyone has done, 16 
but -- given the fact that there were no preconditions to the mediation, I'm at a loss to 17 
understand why we want to basically provide what amounts to a windfall when no such 18 
request has been made, I reiterate, and where I don't think it's necessary for the 19 
resolution of this mediation. And so we should be mindful of the fact that there are no 20 
preconditions, and at best, to address Mr. Leventhal's where are you on this, at best it 21 
should be without prejudice, come on back later, no guarantees. That would be 22 
probably the best I'd be willing to say at this time because I really think that we haven't 23 
heard enough from other members of the public. I'm wondering in response to Mr. 24 
Knapp's comments when other community members from Clarksburg come up, do we 25 
need to pay their legal fees for the fairness hearings, because we're paying legal fees 26 
for some Clarksburg folks, why shouldn't we pay for all Clarksburg folks. Well, you could 27 
argue they got the ball rolling, that's a fair point. But I think once you start having to 28 
have those debates, that's another very knotty issue and it's a an avoidable issue 29 
because there were no preconditions. So let's stop negotiating against ourselves, and 30 
we can take this up down the road. If it doesn't work, but I said to folks, and again I was 31 
only speaking as one -- if you take the issue of attorneys' fees off the table, you do so at 32 
your peril. That was the message I delivered then, that's the message I deliver today 33 
publicly, and that's the message I think we should deliver as a Council. 34  

35 
Councilmember Knapp, 36 
Mr. Leventhal, just a point of clarification, what I moved was introduction of the 37 
appropriation, not passage of an appropriation today, but introduction of an 38 
appropriation. 39  

40 
Councilmember Perez, 41 
It's been moved and seconded, so I was -- I mean whenever I hear a moved and 42 
seconded, I'm usually thinking we're about to vote on something. 43  

44 
Council President Leventhal, 45 
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Yeah, I think Mr. Knapp makes an important point, obviously none of us today can stop 1 
Mr. Knapp from introducing an appropriation, he can do that and if he does that it'll go to 2 
the public hearing and ultimately that would come to the Council depending on 3 
schedule, which ultimately the Council President would decide. So, what we're really 4 
talking about now, because we were asked by the Clarksburg Town Center Advisory 5 
Committee is how to respond to its request. The Clarksburg Town Center Advisory 6 
Committee has asked the Council to respond to its request at the earliest opportunity, 7 
hopefully today, and we may not be in a position to give them a favorable, or even an 8 
unfavorable answer to their request, but what I said at the beginning was that I am 9 
trying to move this to the Council so that the Council can give an answer to the request. 10 
That request may be "Yes," "No," "Maybe," "Without prejudice," any of those things, but 11 
Councilmembers need to be able to express their reaction to the request. I think we're 12 
not actually debating the appropriation at this time, neither does any signal that we send 13 
in this discussion preclude you, Mr. Knapp, as a Councilmember from introducing 14 
anything you decide to introduce that's in order and consistent with the Charter and all 15 
that, including a special appropriation for this purpose. Ms. Praisner. 16  

17 
Councilmember Praisner, 18 
Well in the interest of time, let me just say that I'd like to associate myself with the 19 
comments of Mr. Andrews. I, first of all, had also made similar comments as Mr. Perez, 20 
that mediation should include everything on the table and whether it's a discussion with 21 
the Merit System Protection Board or the Board of Appeals, or anyone else, the 22 
conversations of how attorneys in violation issues are discussed, attorneys' fees are 23 
obviously a function and a portion of that discussion. Let me also say that as has been 24 
reflected in the newspaper and my comments to Mr. Craig, I am concerned and troubled 25 
by what would I think no matter how you slice the issue, and how you create the issue 26 
to make it unique, create a precedent, which as Mr. Knapp indicated, may have already 27 
been before a Council and at which time I believe I voted no on the issue. I do not think 28 
we should in this situation, or in any situation, absent some kind of structure that says 29 
that attorney fees are a piece of what will be considered, we should not be introducing 30 
taxpayers' dollars into the process. And I think that puts us -- and many citizens who 31 
might come forward with previous requests or requests that are lively and before 32 
somebody -- some other entity at this time puts us in a situation where the question is 33 
"Why not them?" So I think I've made myself clear. 34  

35 
Council President Leventhal, 36 
Mr. Silverman. 37  

38 
Councilmember Silverman, 39 
Thank you, Mr. President. I certainly would prefer that we didn't use taxpayer dollars in 40 
this case, but I do think there's -- there is a precedent here and we ought to set it, and 41 
the precedent is a very straightforward one. A group citizens went to the Planning 42 
Board, they complained about what was going on in Clarksburg. The Planning Board, in 43 
effect, because of this unique set of circumstances realized that its own staff was up to 44 
its eyeballs in the decision-making process that led to what happened in Clarksburg, 45 
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essentially, in my opinion, abdicated it's normal customary responsibility under the 1 
Montgomery County Code to act as an enforcement agent and they are the party that 2 
normally proceeds. We had a little brief discussion about this before. Normally a citizen 3 
group goes in, complains to a staff person, the staff person reviews it and decides 4 
whether to bring it forward. In this case, couldn't very well go to the staff person 5 
because the report from Park and Planning staff itself said that the approvals to the 6 
developers in Clarksburg were a function of the good faith belief by the staffer that she 7 
had the authority to go ahead and approve site plan amendments. In addition, the 8 
permits that the developers asked for were approved through the permit process with 9 
permit review both at the Planning Board and then issued by the Department of 10 
Permitting Services. We have spent -- I don't know -- eight months, six months, I can't 11 
keep track -- trying to figure out who is taking ownership of these issues and who isn't. 12 
Given the fact that this, in my opinion, is a very unique set of circumstances involving 13 
our Department of Permitting Services and our planning staff at the Planning Board, in 14 
effect being as culpable as anybody for allowing that to happen in Clarksburg, it seems 15 
appropriate to me that government ought to step up and be accountable for the fees 16 
that have been incurred by CTCAC. This will be a unique set of circumstances, but you 17 
know what, the next time a community member has to prosecute their own case before 18 
the Planning Board and the facts clearly show that staff of the Planning Board and DPS 19 
approved the permits that led to the alleged violation, then, yes, they ought to be 20 
knocking on our door for recovery of attorneys' fees. This is a unique set of 21 
circumstances. I don't see that that as tantamount to opening the door to every group 22 
that comes in and says, "Hey we had a complaint," but you know what, if the complaint 23 
involves government malfeasance then I think the government ought to step up and be 24 
accountable. And that's why I'm supporting the introduction. 25  

26 
Council President Leventhal, 27 
Mr. Subin it's your turn if you'd like to speak. 28  

29 
Councilmember Subin, 30 
Pass. 31  

32 
Council President Leventhal, 33 
Ms. Floreen. 34  

35 
Councilmember Floreen, 36 
Thank you, well I've got a big bill at home, Steve, for the case I brought against the 37 
County in litigating height in Silver Spring. I won. 38  

39 
Multiple Speakers, 40 
That's statue of limitations has expired. 41  

42 
Councilmember Floreen, 43 
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DPS was in error and I see from a review of the bills here that that issue has been 1 
researched. They could have given me call. I've got to say, I have some questions if that 2 
would be all right. 3  

4 
Council President Leventhal, 5 
Questions are in order. 6  

7 
Councilmember Floreen, 8 
Amy, what is the -- how many members are there in CTCAC? 9  

10 
Amy Presley, 11 
There are right now seven; of those there are four that are considered core members 12 
and that there are four that regularly... 13  

14 
Councilmember Floreen, 15 
What is their financial contribution to this? 16  

17 
Amy Presley, 18 
Been beyond what you see itemized here. 19  

20 
Councilmember Floreen, 21 
In terms of... 22  

23 
Amy Presley, 24 
In terms of dollars. 25  

26 
Councilmember Floreen, 27 
...legal fees. Have you paid anything to Knopf and Brown? 28  

29 
Amy Presley, 30 
Yes, has been -- and Dave Brown is in the audience and he can correct me if I'm off, it's 31 
roughly $7,000. 32  

33 
Councilmember Floreen, 34 
You've paid $7,000 so far. And you have seven people as part of CTCAC. 35  

36 
Amy Presley, 37 
That's correct. 38  

39 
Councilmember Floreen, 40 
What is your initial understanding of conversation about with them about attorneys' fees 41 
at the beginning of the game in terms of oversight, who was going to do what? 42  

43 
Amy Presley, 44 
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Way back, the idea was in and out if you recall or look at history documents that are 1 
contained in the OLO report, we entered in with an attorney right at the point when we 2 
had first had gotten for ourselves a reconsideration hearing after many months, so at 3 
one point one would assume, if you have a reconsideration hearing before a Board, you 4 
expect the normal process. We thought it would be one or two events working with an 5 
attorney, so we said we'll shoulder the costs, we'll do what it takes. But then one month 6 
led to another month and another month and uncovering staff malfeasance, as Mr. 7 
Silverman mentioned. So it went from a commitment by individuals to the realization 8 
that to get this done was going way beyond what anyone ever imagined would have to 9 
be done to do this work. 10  

11 
Councilmember Floreen, 12 
You all must have realized at a certain point that whoa, this is a lot of money. 13  

14 
Amy Presley, 15 
Certainly did. 16  

17 
Councilmember Floreen, 18 
Did you have any conversations about limiting the costs? 19  

20 
Amy Presley, 21 
No, we didn't, what we had was a conversation a with an attorney where two of the key 22 
members, myself and Kim Shiley, made a commitment to our attorney, I jokingly stated 23 
that I would serve as an indentured servant for two years, but I seriously committed that 24 
if they were willing to continue with us that I would for whatever such time as it would 25 
take, pay a monthly amount on our own and shoulder that cost. What I resent though is 26 
being put -- as a citizen, being put in the position where we would have to make those 27 
kind of decisions where you have to say do we quit this effort and let the Planning Board 28 
-- not acknowledging and not knowing the extent of the errors and all these violations, 29 
do you let that go because there's no one to cover an attorney fee? We made the 30 
decision not to do that because we saw there was a bigger benefit to be gained, so we 31 
continued, and I will today, if this Council doesn't see fit to reimburse the costs to correct 32 
County agency problems, then I personally commit to Knopf and Brown, I will pay them 33 
on a monthly basis whatever it takes to get the bill paid but I resent being put in that 34 
position. 35  

36 
Councilmember Floreen, 37 
Okay, well, you know, there are many, many community groups who have been 38 
engaged in these issues. 39  

40 
Amy Presley, 41 
And have they resulted in the types of bills and the multiagency acknowledgements that 42 
we have had now over a period of 18 months to have the OLO report come out and 43 
acknowledge that these things are the direct results of the developer -- or, excuse me -- 44 
of the agency issues and then to have this shift at the point of mediation. I wanted to 45 
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clarify something that President Leventhal had stated that positioning this such as that 1 
it's fees for mediation, no, no, no. I would like this to be separated out so that there's a 2 
clear understanding. There is a fee for work that is already done that has resulted in Mr. 3 
Hanson's being present for you today, that has resulted in multiple meetings at the 4 
Planning Board for reform, that has resulted in what we're going to hear from you 5 
tonight in terms of eight bills before you for reform. Those things I maintain in 6 
agreement again with Council President, that had you gone on as a Council assuming 7 
that all of the agencies were in in order and doing their jobs as they should be, and no 8 
problems existed and CTCAC had not taken on the responsibility to pursue regardless 9 
of the legal fees -- that we wouldn't be here today. 10  

11 
Councilmember Floreen, 12 
Looking at your bills and the itemization of all this stuff, it looks to me like it's -- you're 13 
defining this as your involvement in reform of the regulatory process. 14  

15 
Amy Presley, 16 
That's correct. 17  

18 
Councilmember Floreen, 19 
Is that pretty how you all think about it. 20  

21 
Amy Presley, 22 
Correct. 23  

24 
Councilmember Floreen, 25 
Yeah. I wanted to ask you, we as you know, have a institution designed to help 26 
community members the People's Counsel. 27  

28 
Amy Presley, 29 
Yes, I'd be happy to talk about my involvement with the People's Counsel. 30  

31 
Councilmember Floreen, 32 
What's been your engagement with them? 33  

34 
Amy Presley, 35 
We attempted to engage Mr. Klauber early on after we had first presented information to 36 
Marlene Michaelson, trying to get our information through to the PHED committee. And 37 
the first engagement with Mr. Klauber was to have him sit at a meeting with our team 38 
with Park and Planning before a reconsideration was granted and to sit with us in a side 39 
room as they -- they being everyone collectively including Park and Planning 40 
representatives and Mr. Klauber urged us to sit in a side room in private and discuss 41 
with developers how these things should be handled. We declined that offer and have 42 
not since been working with the People's Counsel. 43  

44 
Councilmember Floreen, 45 
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So you weren't happy with his advice? 1  
2 

Amy Presley, 3 
No, we were not. And, in fact, the advice did not go beyond acknowledging that he 4 
would attend a meeting with us which he did, in fact, do. But there was not advice as to 5 
pressing forward on hearings, which we did ultimately after having retained the counsel 6 
of Knopf and Brown. 7  

8 
Councilmember Floreen, 9 
There's no question you made many, many choices in this sort of thing. Have you made 10 
a request to Park and Planning for fees, costs? 11  

12 
Amy Presley, 13 
No, we have not. They do not have a vehicle currently in place to acknowledge that, it 14 
was something we had suggested in terms of the violations, even looking at the last 15 
staff report acknowledging multiple violations across the entire project, and 16 
recommending fees for fines. We had suggested that perhaps there might be a way to 17 
redirect some of those fees for the fines toward our efforts but we have been advised to 18 
this date that there is no vehicle in place to allow that to happen. 19  

20 
Councilmember Floreen, 21 
So you've never have asked them? 22  

23 
Amy Presley, 24 
We have asked in terms of staff discussion. We have not had an opportunity, and would 25 
not have an opportunity even to ask that question until and in such being in front of the 26 
Board having them rule on the fines. That's the point at which we'd be able to ask. 27  

28 
Councilmember Floreen, 29 
You haven't made a comparable request to the Planning Board. 30  

31 
Amy Presley, 32 
It wouldn't make sense. 33  

34 
Councilmember Floreen, 35 
Comparable to what we've received. 36  

37 
Amy Presley, 38 
No. 39  

40 
Councilmember Floreen, 41 
Thank you. Well, I don't think this is a simple question, Mr. President. I'm not prepared 42 
at this point to commit on proceeding in this regard. There are -- I don't want to sit here 43 
and second-guess the choices of community members, the choices of how they've 44 
chosen to spend their time or their resources. That is always a community opportunity. I 45 
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am concerned very much with the precedent, and I do feel very strongly that any costs 1 
that are claimed in association with this should not be paid by the taxpayer. I think it 2 
should be a subject of the conversations that are ongoing in the mediation. 3  

4 
Council President Leventhal, 5 
Thank you. Mr. Denis. 6  

7 
Councilmember Denis, 8 
Thank you, Mr. President. I support the motion. Reference has been made to the 9 
legislation I introduced several years ago and I'd like to describe it a little bit and then 10 
discuss the matter before us. That was Bill 16-01 -- 01 standing for the year -- and it 11 
arose out of a case that was brought by residents of Bethesda involving a variance 12 
before the Board of Appeals. They went before the Court of Appeals twice, once in 13 
1997, and another time in 2000, and won both times. I felt that something in the nature 14 
of a special appropriation was in order and so I introduced the bill. It was changed 15 
somewhat during the legislative process and made more general. I think had it passed 16 
into law, it might have helped prevent Clarksburg because it was actually intended not 17 
only to rectify the situation that had been brought to my attention but also to serve as a 18 
warning to those in County government and in the departments that there could be 19 
liability if they did not adhere to the law. When the bill came before the Council after 20 
much declaration and discuss, the bill passed five votes in favor, three opposed and 21 
one abstention. The bill was then vetoed by the County Executive so it came back to the 22 
Council for consideration of the veto. On consideration of the veto, it was five votes in 23 
favor of the bill, four votes against the bill. So the veto was upheld. So while the bill did 24 
not pass into law, the Council -- the previous Council to be sure -- did support in its 25 
majority the principle that I believe underlines the situation here. I believe that the 26 
people who have worked on this from the community standpoint are heroes. They have 27 
been offered medals. They're asking instead for reimbursement. And other forms of 28 
satisfaction I'm sure. To me the only issue is the reasonableness and the 29 
reasonableness of the counsel fees and of the expenses. And that is why I feel that the 30 
motion -- or the matter that's to be introduced should I guess should we vote on it or 31 
however it's going to be structured, but I would like to see this before the Council for 32 
public hearing, and as a placeholder. Basically that's what this is. This is a placeholder 33 
so at the end of the process when these matters are resolved or not, one way or the 34 
other, we could as part of the budget address this situation. Seems to me that if the -- to 35 
the extent the community has already prevailed and I think that if there -- I think it has in 36 
the court of public opinion, at least. It remains to be seen how some of these legal 37 
issues work themselves out. But in the long run, I believe that the reforms of the 38 
process, whether they be of a quality control nature as outlined by Dr. Hanson or of a 39 
statutory nature, matters before the Council and matters before the state legislature, I 40 
think it will in the long run serve as a warning to all people in County government, 41 
everywhere and forever that you just can't blow citizens off. The way it occurred in this 42 
particular situation. And had you all been listened to and had there been due diligence 43 
at the critical time, we wouldn't be here today, at least that's my evaluation of it. So 44 
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that's why I do support the motion and I supported this principle for quite a number of 1 
years, and that's why I introduced the bill five years ago. 2  

3 
Council President Leventhal, 4 
Excellent, this has been very useful and what I'm hearing, I'm going to try to distill what 5 
I've heard from my colleagues, there is a fairly sharp disagreement among 6 
Councilmembers. That's to be expected. There are many issues on which we have 7 
division of opinion. So it's not surprising that some Councilmembers would feel strongly 8 
one way and other Councilmembers would feel strongly another way. As I've been 9 
making notes here in terms of how many Councilmembers feel each way, it seems to 10 
me that there is a potential majority, potential majority for paying these expenses, but 11 
not today. It does not appear that the majority of the Council agrees today to make this 12 
commitment. What I heard from Mr. Perez, maybe he could repeat it if I've got it wrong, 13 
was maybe without prejudice let's see how the mediation plays out to that affect. Was 14 
that a misstatement, Mr. Perez? 15  

16 
Councilmember Perez, 17 
I don't think you should count on me to be a fifth vote for this. I think that everything was 18 
on the table. And I think you ought to go back to the table and put this on the table and I 19 
don't, frankly -- I'll just say that. I hope you put this on table because I think you're going 20 
to get it if you put it on the table. 21  

22 
Council President Leventhal, 23 
So what my advice to you, based on what I've heard here, is to proceed with mediation, 24 
the Council clearly supports the concept of mediation, and we are not into a position 25 
today as a Council to introduce a special appropriation by the County Council. Any 26 
Councilmember has the right to introduce that special appropriation and should a 27 
Councilmember do that then a public hearing process would ensue. So I think the best I 28 
can say is we are not saying no, we're not saying yes, today. We're optimistic that the 29 
mediation will achieve a good outcome for the County and for the community and I think 30 
the question of the reimbursement of legal fees awaits the results of mediation. If any 31 
Councilmember strongly disagrees with my read of what message we're sending here 32 
they should let me know now. But that's about the best distillation I can provide of what 33 
I've heard. There is a difference of opinion and we all, I think support the concept of 34 
mediation, and we encourage you to proceed with mediation. Mr. Knapp. 35  

36 
Councilmember Knapp, 37 
I'd like Mr. Faden to see if we could put something together so I could introduce a 38 
resolution or special appropriation this afternoon? 39  

40 
Council President Leventhal, 41 
Amy, did you want to comment? 42  

43 
Amy Presley, 44 
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I actually wanted to ask a question, it does seem that in this being put into a mediation 1 
only type of category, that the Council itself is now putting the citizens in a strained 2 
position and in a position where this is -- it's a type of leverage that is not really 3 
comfortable for two reasons. The first being that Mr. Perez has stated that this was sort 4 
of a windfall for the developers, but at the same time he stated that this was a drop in 5 
the bucket in terms of the millions being spent on the project. The reality is that the 6 
Planning Board has proposed some measure of fines based on the violations they've 7 
ruled on to date. They have not ruled on all of the violations. Part of this mediation effort 8 
was, in fact, inclusive of the Planning Board, staff both Rose Krasnow and John Carter, 9 
so that we could collectively prepare a compliance package to go to the Board which 10 
makes a lot more sense. But the issue I have is imagining that any amount of money 11 
proposed for covering legal fees that have been expended prior, coming out that have 12 
agreed upon settlement to imagine that that will not in any way affect whatever is 13 
delivered to the community, is erroneous, it will absolutely. These people are about 14 
bottom-line, I would be too. You run a business, you factor the costs into the solution 15 
that you're developing. And I find it very disturbing to think that we have to go back to 16 
the community and state that not only did we have to do the work to uncover the issues 17 
with the County agencies, just to get to the point where our issue could be heard but we 18 
now have to say to them I'm sorry about whatever it was, the skateboard park, the extra 19 
trees, the whatever because $500,000 of that, well, I'm sorry, it had to pay to get us 20 
here. And what I hear from some Councilmembers is that that's the perspective we 21 
should be taking, that there is no acknowledgement that work that was done to imagine 22 
that we should wait for a mediation result, it takes the citizens you better mediate this 23 
way or don't even come back before us so I find that to be more of a confirmation that 24 
there's no recourse for a citizen to go through this process. If, number one, I can't count 25 
on the Planning Board to begin with, and number two, once we do the work ourselves 26 
and have exorbitant time and expense expended on this then we come before Council 27 
and the Council says "Well, let's just wait and see, go on ahead to mediation," I'm not 28 
sure mediation is the best answer for the public. I think in that instance it puts other 29 
questions on the table, if there can be no consensus even that a Council feels that its 30 
citizens should not have to mortgage their homes to go through a process that's 31 
supposed to already be working. 32  

33 
Council President Leventhal, 34 
Okay. let me make a comment, Amy, because it is -- in our conversations you've made 35 
that same case. In other words, that and if I'm misstating it, feel free to correct me. 36 
We're giving you a lot of leeway to have a discussion and a dialogue, we've basically 37 
tried to send -- we've entertained your request, we've sent you a signal as to how we're 38 
going to handle your request for now. You're disputing that signal and we don't usually 39 
get into dialogue like this but they're unusual circumstances and it's an unusual 40 
conversation. You've made the point that you believe that a dollar from builders and 41 
developers that reimburses the communities for its legal fees may be perceived as a 42 
dollar that does not to go community amenities. I hope I'm not misstating what you said. 43  

44 
Amy Presley, 45 
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No, that's correct. 1  
2 

Council President Leventhal, 3 
I would only respond that a dollar from the County Council that goes to reimbursing 4 
legal fees could also be interpreted in the community as a dollar that doesn't go to 5 
community amenities. The residents of Clarksburg are my constituents. We have an 6 
obligation to provide a fire station, we have an obligation to provide school services, we 7 
have an obligation to provide traffic lights and intersection improvements and there are 8 
things that we expect the developers to do as part of the site plan, but there are things 9 
that the County is obligated to do as well. So, I would only say that the premise that 10 
there is a limited pool of developer dollars and if you don't spend those dollars here -- or 11 
if you spend them here you're not spending them there, if your concern is how will this 12 
play among the residents of Clarksburg, the very same case might potentially be made 13 
for County dollars, if County dollars go here, they don't go there. 14  

15 
Amy Presley, 16 
Except that their tax money is already being used towards the agencies that are 17 
supposed to be performing a function, and if that function is not being performed 18 
appropriately, then that is a waste of that money, and I would hate to calculate the 19 
amounts of dollars that may have been wasted to that end. We're talking about an 20 
amount that is less than half a million dollars. We're talking about a $500,000 cap. I 21 
think explained appropriately to citizens, they understand the difference between that 22 
type of money and ongoing issues having tax dollars spent in ways that are not 23 
providing the services that they expect those tax dollars to be providing. 24  

25 
Council President Leventhal, 26 
Mr. Perez. 27  

28 
Councilmember Perez, 29 
Amy, I'm just asking you to do what -- I've been around the block a few times on 30 
mediations and I'm asking you to do things that are no different than any other 31 
mediation. Negotiate your best resolution and then you put your attorney's fees on the 32 
table and you negotiate that, and that's what I'm asking. I don't see why this situation 33 
has to be different from every single other mediation that I have ever been involved in. 34 
Mr. Leventhal stated it rather eloquently that we have the same issue here, so I really 35 
do respectfully take issue with the premise that a dollar from the developer for your legal 36 
fees is a dollar less that goes into attorneys' fees -- or goes into trees. Which is why I 37 
made the initial point. We're talking about a multi hundred-million dollar investment. The 38 
issue of legal fees, that's why everything's on the table. And so I just -- I don't want to -- 39 
I've always been a big believer in being straight up with people and I don't want you to 40 
walk out here thinking "Okay, we can take this off the table because the County 41 
Council's going to cover us." I think if there's anything we've learned from this morning 42 
is that consensus is elusive on this issue and I respect the views of my colleagues who 43 
disagree with me but I think it would be rather imprudent at a minimum to walk out here 44 
thinking okay let's just take that off the table because they'll cover it for us because I 45 
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only speak for one, but that's not certainly what I heard here today and I just don't see it. 1 
And I'm just asking you to do what is done in every other mediation. 2  

3 
Amy Presley, 4 
Have you seen other or attended other mediations that are a result of this type of 5 
County involvement that we're talking about? We're talking about... 6  

7 
Councilmember Perez, 8 
I'll be glad to share my mail with you, what I'm getting from people is, why didn't you 9 
give me money?. because I worked my tail off, I uncovered things that were being done 10 
wrong and I don't know any of the facts of these, but that's the precedent issue that 11 
Councilmember Praisner was addressing. So I think the answer that a number of 12 
residents would say is "Yes," and that's not to minimize the work you're doing. And, 13 
frankly, anyone who wants to come in to a public hearing in which the developers have 14 
agreed to pay $300,000 or $200,000 and take issue with that. I will be the first one to 15 
defend you in that, because anyone who wants to do that simply hasn't been doing their 16 
homework. If that is your biggest fear I will be your first person there to say to anyone in 17 
the community who wants to take issue with a settlement that includes attorney's fees, 18 
that you folks are way off the mark. And so I understand that concern, but I think there 19 
are ways of dealing with it. 20  

21 
Council President Leventhal, 22 
Okay. Amy, we've given you this time, we've tried to make the decision, at some point 23 
we need to curtail the back-and-forth debate. Mr. Knapp. 24  

25 
Councilmember Knapp, 26 
The only part that I would add is there's an assumption that all of the parties are at this 27 
table where the mediation is occurring. The reality CTCAC as an component of the 28 
community is at the table, the broader community is not represented at the table, and 29 
neither is the County. And so to say that is a mediation like any other mediations, a 30 
couple of the parties aren't even there in the first place so I think it's important for people 31 
to recognize that, that once some outcome is reached there is still a further deliberation 32 
that needs to occur. And so, to try to make sure that that outcome is something that a 33 
broader community can accept I think is something that we all want to get to, to have 34 
them all go through mediation and end up with something that is not workable for the 35 
broader community is a waste of everyone's time. 36  

37 
Council President Leventhal, 38 
Ms. Praisner. 39  

40 
Councilmember Praisner, 41 
Well, let me just say I think that point, Mr. Knapp, is true in any mediation, not 42 
everybody is always is at the table in every situation. And in this case, the issue does go 43 
back to the Planning Board where there is an opportunity for public comment. So I don't 44 
think the situation in this mediation is any different. 45 
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1 

Council President Leventhal, 2 
Okay. That brings this matter to a close. We will meet again for the public hearing, we're 3 
going to take a recess for lunch and the public hearing will commence at 2:00 p.m. 4 
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Council President Leventhal, 1 
Good afternoon, ladies and gentlemen. This is a public hearing on a resolution to grant 2 
a new franchise agreement for the use of the public right-of-way to MD-CLEC, a 3 
subsidiary of Crowne Castle Solutions Group. A work session of the Management and 4 
Fiscal Policy Committee is tentatively scheduled for January 23rd at 2:00 p.m. Persons 5 
who wish to submit additional information for the Council's consideration should do so 6 
by the close of business today. Before beginning your presentation please state your 7 
name clearly for the record. We have no speakers. I'm sorry, so don't state your name. 8 
Agenda Item 10; this is a public hearing on Bill 41-05 Health Services Advisory Board 9 
for Montgomery Cares Program Establishment. Establish an advisory board of the 10 
Montgomery Cares Program with certain requirements regarding composition, terms, 11 
officers, duties, voting, meetings, and staff and generally amend the law relating to 12 
healthcare services for uninsured County residents. A work session of the Health and 13 
Human Services Committee is tentatively scheduled for January 23rd at 2:00 p.m. 14 
Persons who wish to submit additional information for the Council's consideration 15 
should do so by the close of business today. We have four speakers, Dan Moskowitz, 16 
representing the Commission on Health -- please come up -- Diane Briggs representing 17 
the Montgomery County Medical Society -- please come up. I believe it's Arva Jackson, 18 
isn't it? Oh, it is Anna Jackson? What? Oh, it is Arva Jackson. Okay, it says Anna, but I 19 
don't know Anna Jackson, but I know Arva Jackson and she's here -- representing the 20 
Primary Care Coalition, and Carol Garvey, who is here speaking on her own behalf. 21 
Please state your name clearly for the record, Mr. Moskowitz, please begin. 22  

23 
Dan Moskowitz, 24 
My name is Dan Moskowitz, I'm the Vice Chair of the Commission of Health. Our chair, 25 
[Okeena Christian-Dark] unfortunately is not able to attend but with me are members of 26 
the Commission, [Pernel Crockett] and Myram Granthon, we want to thank you for the 27 
opportunity to comment on the proposed Bill 41-05 regarding the advisory board for 28 
Montgomery Cares. In very simplistic language, the Commission on Health monitors 29 
and advises the County or public health issues. But more specifically, as outlined in 30 
County Code 24-23, the Commission on Health advises the County Council and the 31 
Executive by reviewing public health programs and services, commenting on gaps, 32 
deficiencies, and duplication in the County health programs and services, commenting 33 
on proposed allocations on funds and advising on public health planning needs. It was 34 
in these roles that the Commission on Health through the leadership of our past chair 35 
[Brett Ewig] participated in the early development of Montgomery Cares. And it is in 36 
these roles that Montgomery Cares remains very much on the radar screen of the 37 
Commission on Health. We support establishing advisory board and recognize that 38 
certain qualifications as spelled out in the proposed bill are desirable. However, the 39 
Commission believes it should have a seat on this advisory board. The Commission on 40 
Health Chair or his or her designee as a liaison between the advisory board and the 41 
Commission would facilitate communication, provide more closely real-time input, and 42 
reduce duplications of effort between the advisory board and the Commission. The 43 
Commission as very interested stakeholder in Montgomery Cares and we would request 44 
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that the Council increase the size of the board to include a seat for the Commission on 1 
Health, thank you. 2  

3 
Council President Leventhal, 4 
Thank you, Mr. Moskowitz. Ms. Briggs. 5  

6 
Diane Briggs, 7 
Diane Briggs, Executive Director Montgomery Medical Society. In two words, us too, Mr. 8 
President and Councilmembers. The Medical Society has been involved in care for 9 
uninsured low-income people throughout its 103-year history, things so closely involved 10 
with Safety Net Clinics and Primary Care Coalition. Importantly, I believe, Montgomery 11 
County Medical Society represents all physicians in this County: office-based, hospital-12 
based, primary care doctors representing every specialty, Kaiser doctors, a great deal 13 
of free care is given right in the physician's office, outside of the Safety Net clinics. In 14 
fact, the Maryland Healthcare Commission just did a study of that and Montgomery 15 
County came out on the very high end of the amount of charity care that physicians give 16 
in the state. Above average at 9.6 hours a month and this is a low figure actually 17 
because it was a mandatory question so the people who chose not to answer that 18 
question got factored in as zero. So we just feel that because of our history -- long 19 
history with the uninsured and our activities providing care to them, and the fact that we 20 
represent all the physicians that we also would like to have a designated seat on the 21 
advisory board. 22  

23 
Council President Leventhal, 24 
Thank you, Ms. Briggs. Arva Jackson. 25  

26 
Arva Jackson, 27 
My name is Arva Jackson, I'm the Board Chair of the Primary Care Coalition of 28 
Montgomery County, Maryland. We had a meeting on January 10th of the board. There 29 
were 22 members present and we discussed the proposed legislation and we came to 30 
the following conclusions. The Primary Care Coalition is deeply appreciate of the 31 
interest and support of the County Executive and County Council with respect to 32 
increasing access to primary and preventive care for Montgomery County's low income, 33 
uninsured, and ethnically diverse residents. We understand that there's very few places 34 
in this country that first of all even recognize the problem and the consequences of not 35 
dealing with access to healthcare, and even fewer are actively proactively in the face of 36 
federal state inaction. We also appreciate the effort of the nonprofit community clinics, 37 
the County Medical Society, private practitioners, hospitals and community-based 38 
organizations that deliver and support the healthcare delivery process. And finally the 39 
Primary Care Coalition wants to acknowledge the innovative leadership and flexibility of 40 
the County's Department of Health and Human Services, led by Carolyn Colvin, Dr. 41 
Alder Tilman, who is in the audience, and their talented senior staff. Let me just say that 42 
the Primary Care Coalition supports the established of the Montgomery Cares Advisory 43 
Board. We had a study that came to the same conclusion 8 months ago. And we 44 
continue to recognize the community-wide responsibility for sustainable initiatives such 45 
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as Montgomery Cares. We particularly appreciate the board inclusiveness, process 1 
transparency, and the participation of nationally recognized experts. We suggest the 2 
following potential enhancements to the legislation. One, we recommend that the 3 
Montgomery County Medical Society be represented on the advisory board. You just 4 
heard an impassioned plea on their behalf. We look at it and say private practitioners 5 
provide substantive amounts of healthcare... [beeping] No. ...to uninsured people and 6 
essentially all specialty care for community clinic patients. 7  

8 
Council President Leventhal, 9 
Thank you, Doctor...is that it? 10  

11 
Arva Jackson, 12 
No. We recommend that the minority health initiatives be represented on the advisory 13 
board because Lincoln Clinic and community-based healthcare improvement efforts will 14 
lead to the improved County health status, and we believe the elimination of the health 15 
disparities is the complementary goal of increasing access, and for some, as you know, 16 
is the primary goal. We recommend the advisory board mission statement include 17 
ensuring high quality and efficient healthcare services be added. And we believe that if 18 
we're not going to be efficient, it's going to be very difficult to develop an orderly scale to 19 
get the universal access to healthcare for large numbers of people, which we're seeing 20 
represented in Montgomery County demographics. Particularly we believe that the 21 
Montgomery Cares... 22  

23 
Council President Leventhal, 24 
Arva, you've got to bring it to a close. 25  

26 
Arva Jackson, 27 
...I can do it in 30 seconds. We recommend that the Montgomery Cares contract with 28 
the advice and approval of the Department and the Advisory Committee Chair hire the 29 
appropriate staff to support the advisory board. We believe that this will provide historic 30 
continuity, recruitment flexibility, and loyalty to the Montgomery Cares initiatives, And 31 
although it was not explicitly stated in the proposed legislation we urge the Council to 32 
permit subject matter experts to serve on the Advisory Committee without regard to their 33 
membership on other boards or advisory committees directly or indirectly related to 34 
Montgomery Cares. And thank you for a chance to share these thoughts with you, and I 35 
gather from the rush that maybe there won't be any questions. 36  

37 
Council President Leventhal, 38 
It's not a rush it's every witness has the same time limit. Do we have your written 39 
testimony? 40  

41 
Arva Jackson, 42 
So if there are questions I'll answer -- yes, it just hasn't been handed out. 43  

44 
Council President Leventhal, 45 
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Hasn't been handed out. Thank you. Okay, Dr. Garvey. 1  
2 

Dr. Carol Garvey, 3 
Good afternoon, I'm very excited and pleased about the advent of Montgomery Cares 4 
and that our elected officials and public agencies are grappling so creatively with an 5 
issue which the federal and state governments have ignored. The advisory board for 6 
Montgomery Cares could be a visionary group which moves the program forward. And 7 
we must assure that it not become an overly bureaucratic hurdle which impeded 8 
progress toward serving the 40,000 uninsured Montgomery County resident by 2010. I 9 
want to add my voice to others in support of the Medical Society being represented. The 10 
Medical Society was one of the founders of the Primary Care Coalition, the original 11 
home for several years of Project Access and a continuing partner in seeking to meet 12 
the needs of uninsured patients. I agree with Arva that membership in the stakeholder 13 
group such as a clinic, a hospital, or the Primary Care Coalition board should not 14 
disqualify a candidate from serving on the board as an expert, should the County 15 
Executive's office determine that such an expert is the best qualified applicant. I think a 16 
lot of expertise resides in our stakeholder groups. Article 24-52 (d) specifies that the 17 
Department must provide appropriate staff for the board.. I think assuring rapid selection 18 
of board support staff free of the bureaucratic entanglements involved in employment by 19 
Montgomery County government would be more readily achieved by having the support 20 
staff hired by the entity managed the delivery of services. So I would suggest that the 21 
article be amended to read "The Department will assure that appropriate staff is 22 
provided for the Board," rather than requiring the Department to provide the staff. And 23 
that gives the Department into input staff selection without involving the notoriously 24 
cumbersome County personnel system. Lastly, while it need not be written into the bill, I 25 
would suggest that a member of the County Council -- that the County Council plan to 26 
send a member of its own staff to the Montgomery Cares board meetings for at least the 27 
first year to enhance communication and understanding between the board and the 28 
Council. Thank you for the opportunity to testify. 29  

30 
Council President Leventhal, 31 
Okay, thank you. Ms. Granthon, I see you're at the table and you're eager to speak, but 32 
you're not actually... 33  

34 
Myram Granthon, 35 
I'm listed as number one and I think there was a typo... 36  

37 
Council President Leventhal, 38 
Oh, 'cause your name is crossed out on this list and substituted Dan Moskowitz.. 39  

40 
Myram Granthon, 41 
...it should have been representing the Latino Health Initiative. And I actually do have 42 
written testimony that I can hand in and I would like to just take a quick few minutes to 43 
read on the Promadora. 44  

45 
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Council President Leventhal, 1 
Go ahead. 2  

3 
Myram Granthon, 4 
Okay I'll be quick. Again, providing testimony for [Rosalydia Fernandez] she's a 5 
[promadora] with the Latino Health Initiative and she was planning to attend but 6 
because work difficulties because of the timing of this public hearing she couldn't get 7 
out. First we want to thank you from the bottom of our heart for the interest shown to 8 
those with limited resources. through Montgomery Cares many people receive health 9 
services that would otherwise be unattainable. Thank you also for the opportunity to 10 
discuss the future of Montgomery Cares advisory committee. Montgomery Cares is 11 
extremely important to the health of our community. It worries us that some aspects of 12 
the legislation proposed for organization of the advisory will exclude key members from 13 
the community it serves, As you know, we help [promadoras] not only represent the 14 
group of interested people working within our community to improve their health, we are 15 
also the pulse of the community we serve. We are the connection between the 16 
community and the institutions that provide key services to the community. We receive 17 
complaints, listen to problems, and know what works. We share your interest and vision 18 
of improving the health outcomes of all communities. This is why we are surprised to 19 
see the advisory committee for Montgomery Cares will have such limited representation 20 
of the people it's aiming to serve. Of the 11 members comprising the committee only 21 
one -- only one is someone who uses or has used the services of Montgomery Cares 22 
provided. While it is necessary to have the presence of expert in the decision-making 23 
process, we believe it is equally important to include representatives from the users of 24 
these services because they are -- also provide valuable feedback and information. We 25 
are urging the Council to increase the current number of just one member to a minimum 26 
of five. The intent is to allow full participation from those who access health services 27 
provided by Montgomery Cares. Experience has shown us that programs are 28 
successful when they're involved in the decision -- programs are successful when they 29 
are involve in the decision-making process those who they are intended to serve.. It is 30 
of critical importance for the success of Montgomery Cares to systematically to involve 31 
persons such as myself in the decision-making process. Once again I thank you for the 32 
opportunity to speak on behalf of the Latino health communities I represent and for your 33 
interest in improving the health of community. Muchas gracias. Thank you. 34  

35 
Council President Leventhal, 36 
Thank you. And could we get that in writing as well. 37  

38 
Myram Granthon, 39 
[ INAUDIBLE ] 40  

41  
42 

Council President Leventhal, 43 
And Joan, what is the date on which the HHS Committee will next act on this bill. 44  

45 
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Council Clerk, 1 
You're going to review it on Monday, January 23rd. 2  

3 
Council President Leventhal, 4 
Okay, good. So at 2:00 p.m. 5  

6 
Council Clerk, 7 
2:00 p.m. Number 2. 8  

9 
Council President Leventhal, 10 
For anyone who is here who is interested and available Monday afternoon at 2:00 p.m. 11 
we'll be back here in this room to assess all of these recommendations. And, Joan, if 12 
you could, if we could, as we generally do, include everyone's testimony in the packet 13 
with a little summary so that we can consider all of these points as the HHS Committee 14 
takes up the bill. Mr. Silverman, you had a question? 15  

16 
Councilmember Silverman, 17 
More of a comment, I wanted to thank Dan for coming as well as -- well, all of you -- but 18 
particularly with regard to the requests for additional positions in terms of the 19 
Commission on Health and the docs, We obviously can't run this system of Montgomery 20 
Cares without volunteer docs, so I think that makes sense. And we've got an 21 
outstanding Board of Health which I'm prepared to support amendments for both of 22 
those as well as other things that we've talked about here. So appreciate you're coming 23 
and testifying. 24  

25 
Council President Leventhal, 26 
We not only have a outstanding Board of Health, which is us, we have an outstanding 27 
Commission of Health. 28  

29 
Councilmember Silverman, 30 
Commission, you're right. 31  

32 
Council President Leventhal, 33 
We are outstanding, no doubt about it. 34  

35 
Councilmember Silverman, 36 
Forgot about that. 37  

38 
Council President Leventhal, 39 
And so our next -- we have another panel on this bill. Pete Monge, is he here? And Ana 40 
Maria Izquierdo, is she here? 41  

42 
Dr. Ana Maria Izquierdo-Porrera, 43 
Yes. 44  

45 
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Council President Leventhal, 1 
Great, please join us. 2  

3 
Unidentified Speaker, 4 
[ INAUDIBLE ] 5  

6 
Council President Leventhal, 7 
How are you doing, Ana Maria? 8  

9 
Dr. Ana Maria Izquierdo-Porrera, 10 
[ INAUDIBLE ] 11  

12 
Council President Leventhal, 13 
Okay. 14  

15 
[laughter] 16  

17 
Councilmember Silverman, 18 
Straight talk! 19  

20 
Council President Leventhal, 21 
Okay, Mr. Monge. 22  

23 
Peter Monge, 24 
Members of the Council, I represent the five... 25  

26 
Council President Leventhal, 27 
State your name for the record because we've got this technology. 28  

29 
Peter Monge, 30 
Peter Monge, and that's M-0-N-G-E. I'm the President and CEO of Montgomery General 31 
Hospital. Members of the Council, I represent the five community hospitals of 32 
Montgomery County. We're in agreement that the proposed bill supports the principle 33 
that Montgomery Cares is a Montgomery County program and any advisory board 34 
structure should reflect that. We recommend, however, that the County Executive 35 
appoint all members of the governing body using the usual methods for generating 36 
nominations and obtaining Council approval. We do not believe that subsets of 37 
interested parties should nominate board members. Although we are comfortable with 38 
the categories of appointments we would not distinguish among them with respect to 39 
terms, voting rights, et cetera. We also feel that the chair of the board should be 40 
appointed by the County Executive. Additionally we feel that dedicated staff assistance 41 
is imperative considering the complexity of what we're trying to accomplish. We believe 42 
the bill should articulate clearly the role of the entity that contracts with the Department 43 
to manage the delivery of services under the program. This entity should provide 44 
technical assistance and act as the fiscal intermediary for those provider organizations 45 
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that do not have the ability to contract directly with the County. This entity would also be 1 
charged with expanding the ability of the community clinic system to serve the larger 2 
population targeted by the Montgomery Cares Program. The bill should also articulate a 3 
greater transparency for the reporting of information to program participants and County 4 
officials. Finally, the five hospitals reiterate our desire to move this important program 5 
forward. Providing care will make a significant difference to the welfare of low-income, 6 
uninsured residents in Montgomery County. We remain committed to our level of 7 
support as stated to the Council and the County Executive as in the past. And speaking 8 
just for myself, due to the critical nature of physician input, I believe all the hospitals 9 
would also support a representative of the Montgomery County Medical Society on the 10 
advisory board. Thank you. 11  

12 
Council President Leventhal, 13 
Thank you very much. Ms. Izquierdo. 14  

15 
Dr. Ana Maria Izquierdo-Porrera, 16 
[ INAUDIBLE ] 17  

18 
Councilmember Praisner, 19 
Is your mic on? 20  

21 
Dr. Ana Maria Izquierdo-Porrera, 22 
There you go, I'm Ana Izquierdo-Porrera, do you need me to spell it or you have it. 23  

24 
Council President Leventhal, 25 
We've got it. 26  

27 
Dr. Ana Maria Izquierdo-Porrera, 28 
I-Z-Q-U-I-E-R-D-O, hyphen, P-O-R-R-E-R-A I am the medical director of one of the 29 
Safety Network Clinics of Montgomery County, the Spanish Catholic Center, I am also a 30 
member of the Latino community, and a member of the Steering Committee of the 31 
Latino Health Initiative of Montgomery County. As has been stated before we first want 32 
to express our gratitude toward all those involved in increasing the resources for those 33 
who have none. Montgomery Cares will allow us to continue to provide the care for 34 
many people that need it and are unable to attain it. Thank you, also for inviting us to 35 
participate in the process that started a while ago to establish the future of the 36 
Montgomery Cares advisory board. Montgomery Cares is extremely important for the 37 
health of our community and for those we serve in our clinics. The proposed legislation 38 
has been thoroughly reviewed by representatives of Spanish Catholic Center and 39 
[Prieta Salud]. And we overall support its goal. However, there is some aspects of the 40 
legislation that concern us. In the proposed advisory board there's a heavy 41 
representation of experts in multiple fields and County representatives and a very weak 42 
representation of clinics and consumers. Since clinics and community members are 43 
going to be providing and receiving these services it is important that they are allowed 44 
to have a loud voice in the process. One of the aspects that has always been appealing 45 
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about the collaboration with PCC and Montgomery Cares has been the combination of 1 
the attempt to create standardized procedures that are aimed at improving and 2 
providing the highest quality of care with the respect for the individuality of each clinic. 3 
This very important aspect of our collaboration will be lost if the voice of both clinics and 4 
members of the community is not represented properly in the board. Our specific 5 
requests for the Montgomery Cares advisory board is to increase to three members the 6 
number of representatives chosen from and by the clinics that would sit in the board for 7 
at least two years. Changing members every year won't allow for appropriate 8 
participation since it takes some time to get used to the functioning of a board. This 9 
would also allow an overlap between members that permits a better functioning of the 10 
overall board Once again, thank you for the opportunity to speak on behalf of the clinics 11 
specifically Spanish Catholic Center, Prieta Salud, Mary Center, and lately Mobile Med. 12 
And we look forward to any future collaboration with Montgomery County. 13  

14 
Council President Leventhal, 15 
Dr. Izquierdo, thank you very much. Let me say that we've -- the HHS Committee has 16 
already spent quite a bit of time working with the stakeholders on developing this 17 
legislation. I'm a little surprised, but pleased to see so much interest in -- from various 18 
aspects of the community in being represented on this board. And we will certainly -- 19 
although we introduced this legislation after some discussion, we'll certainly take a fresh 20 
look at all of issues that have been raised today when we take up this bill on Monday 21 
afternoon. And we thank all of you for having such an intense interest in the governance 22 
of this very important program. Very glad to see all of you and thank you for coming. 23 
Agenda Item Number 11 is Expedited Bill 42-05, Minority Owned Business Purchasing 24 
Program Extension, which would extend the sunset date for the Minority Owned 25 
Business Purchasing Program, narrowly tailor the County's Minority Owned Business 26 
Purchasing Program to insured continued compliance with constitutional requirements, 27 
and generally amend the County's Minority Owned Business Purchasing Program. The 28 
Management and Fiscal Policy Committee is scheduled to take this up in a work 29 
session tentatively scheduled on January 23rd at 2:00 p.m. Persons who wish to submit 30 
additional information for the Council's consideration should do so by the close of 31 
business today. We have one witness, Marc Hansen, from the County Attorney's Office, 32 
representing the County Executive. Mr. Hansen, although I've just introduced you, you 33 
still need to state your name clearly for the record. 34  

35 
Marc Hansen, 36 
My name is Marc Hansen, good afternoon. I'm here this afternoon to testify on behalf of 37 
the county executive in favor of Bill 42-05, Minority Owned Business Purchasing 38 
Program Extension. Bill 42-05 was introduced on December 6th at the request of the 39 
County Executive. This legislation would extend the MFD Procurement Program from its 40 
current sunset date of March 1st, to December 31, 2009. This legislation also proposes 41 
to expand the universe of County contracts subject to the MFD Procurement Mandatory 42 
Subcontracting Program from contracts valued at $65,000 or more, to contracts valued 43 
at $50,000 or more. The equal protection guarantees of the United States and Maryland 44 
Constitutions demand that race, national origin, gender conscious procurement 45 
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programs like Montgomery County's must not be undertaken lightly. The United States 1 
Supreme Court has held that these race conscious procurement programs must be 2 
narrowly tailored to achieve a compelling government interest. Courts uniformly subject 3 
MFD programs to searching scrutiny in order to determine if the program is motivated 4 
by illegitimate notions of racial inferiority or simple racial politics. The Supreme Court 5 
has concluded so far that the only compelling present -- only compelling government 6 
interest that justifies a race conscious program is to remedy past or present 7 
discrimination by the government or its prime contractors. The courts therefore require 8 
that local governments first develop a strong basis in evidence establishing a pattern of 9 
discrimination as a predicate to implementing an MFD-type program and that any race 10 
conscious program adopted by the local government be narrowly tailored to address 11 
only the discrimination identified by the evidence relied on as a basis for adopting the 12 
program. Montgomery County has operated an MFD program since 1982. The program 13 
has been uniformly successful in meeting its goals for the last 23 years. In 2005 MFD 14 
programs received $89.4 million in County contracts; an increase of over 100 percent 15 
since 1995. During that time frame the County has awarded 22 percent of its 16 
procurement contracts, more than $500 million to MFD-owned firms. Despite this 17 
notable success a disparity study recently completed by Griffin and Strong indicates that 18 
a legal basis continues to exist that justifies an extension of the County's MFD Program. 19 
Bill 42-05 responds to the Griffin and Strong findings by extending the program until 20 
2009 and adjusting the parameters of the program to meet the constitutional 21 
requirement that these programs be narrowly tailored to remedy the affects of 22 
discrimination. Executive staff stands ready to work with Council and its staff in its 23 
review of this important legislation. If you have any questions, I will try to answer them. 24 
Thank you. 25  

26 
Council President Leventhal, 27 
Thank you. Mrs. Praisner? 28  

29 
Councilmember Praisner, 30 
Thank you. Marc, I have basically two questions. One relates to any kinds of comments 31 
you've received absent those that you've already perhaps shared with us or what kind of 32 
outreach there may have been on the Executive side. Whether it's through procurement 33 
or through the County Attorney's office or through the Department of Economic 34 
Development as far as outreach to explain the program and proposal. I want to make 35 
sure that as the MFP Committee proceeds to discuss the legislation that we have the 36 
benefit of knowing that the general public has an opportunity to understand what we're 37 
considering to see if they have any comments. So if you could share with Sonya any 38 
comments that anyone received about the legislation and also anything that you might 39 
lay out as far as the out reach effort for solicitation of input that the Executive branch 40 
has gone through it would be very helpful. 41  

42 
Marc Hansen, 43 
Sure. I can certainly do that. 44  

45 
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