
The Americans with Disabilities Amendment Act, 2008 Reasonable Accommodations and Worker’s Assistance Countywide Procedures Manual
Introduction:

The American’s with Disabilities Act 1990 and Amendments Act 2008 are federal anti-discrimination statutes designed to remove barriers which prevent qualified individuals with disabilities from enjoying the same employment opportunities that are available to persons without disabilities. 

Like the Civil Rights Act of 1964 that prohibits discrimination on the bases of race, color, religion, national origin and sex, the ADA seeks to ensure access to equal employment opportunities based on merit.  It does not guarantee equal results, establish quotas, or require preferences favoring individuals with disabilities over those without disabilities. 
However, while the Civil Rights Act of 1964 prohibits any consideration of personal  characteristics such as race or national origin, the ADA necessarily takes a different approach.  When an individual’s disability creates a barrier to employment opportunities, the ADA requires employers to consider whether reasonable accommodation could remove the barrier.

The ADA thus establishes a process in which the employer must assess a disabled individual’s ability to perform the essential functions of the specific job held or desired. While the ADA focuses on eradicating barriers, the ADA does not relieve a disabled employee or applicant from the obligation to perform the essential functions of the job.  To the contrary, the ADA is intended to enable disabled persons to compete in the workplace based on the same performance standards and requirements that employers expect of persons who are not disabled.
However, where an individual’s functional limitation impedes such job performance, an employer must take steps to reasonably accommodate, and thus help overcome the particular impediment, unless to do so would impose an undue hardship.  Such accommodations may be adjustments to the way a job customarily is performed or to the work environment itself. 
This process of identifying whether, and to what extent, a reasonable accommodation is required should be flexible, and should involve both the employer and the individual with a disability.  Of course, the determination of whether an individual is qualified for a particular position must necessarily be made on a case-by-case basis.  No specific form of accommodation is guaranteed for all individuals with a particular disability.  Rather, an accommodation must be tailored to match the needs of the disabled individual with the requirements of the job’s essential functions.  

This case-by-case approach is essential if qualified individuals of varying abilities are to receive equal opportunities to compete for an infinitely diverse range of jobs. 

Purpose:

The purpose of this manual is to provide information to Montgomery County Government applicants and employees in the way of Reasonable Accommodations under Title I (Employment) of the ADA. In addition, this manual’s purpose is to assist in helping one to distinguish the differences between an applicant and employee covered to receive a reasonable accommodation under Federal Law. 
Lastly, the purpose of this manual is to provide funding information concerning the procurement of reasonable accommodations in the workplace.
Disability under the ADA:

An individual with a disability under the ADA is a person who has:

· a physical or mental impairment that substantially limits one or more major life activities; 

· a record of such an impairment; or

· is regarded as having such an impairment.

Reasonable Accommodation Defined:

Reasonable accommodation is a modification or adjustment to a job, the work environment, or the way things are usually done that enables a qualified individual with a disability to enjoy an equal employment opportunity.  An equal employment opportunity means an opportunity to attain the same level of performance or to enjoy equal benefits and privileges of employment as are available to an average similarly-situated employee without a disability.  The ADA requires reasonable accommodation in three aspects of employment.

· to ensure equal opportunity in the application process;

· to enable a qualified individual with a disability to perform the essential functions of a job; and 

· to enable an employee with a disability to enjoy equal benefits and privileges of employment. 
Examples of Reasonable Accommodation:

· restructuring a job by reallocating or redistributing marginal job functions;

· altering when or how essential job function is performed;

· obtaining or modifying equipment or devices;

· modifying examinations, training materials or policies;

· providing qualified readers and interpreters;

· reassignment to a vacant position;

· allowing an employee to provide equipment or devices that an employer is not required to provide.

NOTE: The examples in this manual cannot cover the range of potential accommodations, because every reasonable accommodation must be determined on an individual basis. 
Applicant Request for Reasonable Accommodation:
An applicant can make a request for reasonable accommodations at two (2) junctures:  
1) At such a time when contacted by the Human Resources Recruiter to be informed of 
    the opportunity to participate in an interview, considered the pre-employment job offer
    phase; and
2) At the post-conditional job offer phase after the position has been offered, during the   

     medical examination phase. 
Examples of pre-employment job offer phase

· An applicant is called for an interview and needs assistance in effectively performing  the interview by, perhaps, having a sign language interpreter;

· Or, requesting any written materials to be provided in Braille;

· Or, requesting that the interview be in an accessible location.

Examples of post-conditional offer phase

· An applicant indicates during this phase, a request for reasonable accommodation to effectively perform the job.
How an Applicant Makes the Request:
1) If an applicant desires to make a request for the interview, he or she does this by 
    indicating such to the HR Recruiter.  The recruiter will contact the County Disability 
    Program Manager for assistance.

2) If an applicant desires to make a request at the post-conditional offer phase, such 

    request can be indicated on a Medical History Form or at the completion of the 
    physical examination.

At either juncture, a determination will be made as to if the request can be granted, and or denied.
Employee Request for Reasonable Accommodation:
An employee may make a request for reasonable accommodation at any point during the course of employment with the County.

How an Employee Makes the Request:
An employee can make a request for reasonable accommodation through a number of ways:  
1) Verbally indicating the request to their supervisor, 

2) Contacting the County Disability Program Manager, or 

3) Applying for the request through the ADA Reasonable Accommodation Request Form   
    via the Office of Human Resources’ webpage.
What happens once the request is made? 
Once the request is made, the individual with the disability is contacted by the Disability Program Manager to engage in the “interactive process”.  The interactive process is the moment in which the employer and individual discuss the request and identifies what types of reasonable accommodations may be effective in removing workplace barriers of a particular job.  
How are reasonable accommodations identified? 
A review of the individual’s particular job classification specification is performed to capture the essential functions.  The essential functions are then paired with the limitations of the individual’s disability.  After which, the specific request is considered for “reasonableness” between the employer and employee.  If the request is “reasonable” and effectively removes the workplace barriers, the employee or applicants preferred request is selected.  
If, however, the request is not reasonable and non-effective, the Disability Program Manager determines the type of reasonable accommodation to be applied as the accommodation. 

What if the accommodation offered is not what I requested?

An accommodation can sometimes not be exactly what an applicant or employee has requested; the law does not require the employee to receive the specific request but rather what is effective and reasonable.  
What difference does it make if my disability is obvious or not? 
It makes a big difference.  An individual with an obvious disability may not be required to show medical documentation of their condition; while, an individual with a chronic-non-obvious medical condition will need to make their disability known to their employer, through medical documentation if requesting a reasonable accommodation.
Examples of obvious disabilities:

· Blindness
· Deafness
· Wheelchair Bound

Examples of chronic non-obvious disabilities:

· Diabetes
· Sickle Cell Disease
· Cancer
· Bi-polar disorder
NOTE:  Listed above is only a small representation of the many chronic medical conditions that could potentially rise to the level of an ADA defined disability. 
How are reasonable accommodations implemented?
Once the appropriate reasonable accommodation has been identified and selected, a recommendation in the form of a memorandum from the County Disability Program Manager is sent to the hiring department for implementation.
Who pays for my reasonable accommodations ?
As you may know, some reasonable accommodations are tactile and others are abstract in nature.  Tactile-type reasonable accommodations typically have a direct cost associated with them.  Meaning, an augmentative or adaptive devise like voice-activated software, may have to be purchased before implementation. While, an abstract-type reasonable accommodation may only have marginal functions-modification associated to them.

Depending on the type of reasonable accommodation you have, the hiring department pays for up-to the first $500.00 of the cost and the County Office of Human Resources pays for the remaining portion.
The Montgomery County Office of Human Resources has a reasonable accommodations budget of $15,000.00, useable for assisting County department with accommodations cost.
Is there an instance in which I could be denied a reasonable accommodation?

The ADA requires that if an employer has to deny a reasonable accommodation, that the reason be that providing such an accommodation would create Undue Hardship to the employer.
What constitutes an Undue Hardship?

An action that requires a significant difficulty or expense in relation to the size of the employer, the resources available and the nature of the operation.  

What is the definition of an Undue Hardship?

An Undue Hardship defined by the ADA is an action that is:

a) unduly costly;

b) extensive;

c) substantial;

d) disruptive; or

e) that would fundamentally alter the nature or operation of the business. 
Appeals Process for Reasonable Accommodation if denied
Montgomery County Government allows for an appeals-process through the County Office of Human Resources to the OHR Director, and ultimately the County Chief Administrative Officer. 

How do I appeal? 

If you are denied a request for a reasonable accommodation, you may write a letter of appeal to the care of the Office of Human Resources Director.
What should my letter of appeal include?

A letter of appeal should include:

a) the type of reasonable accommodation requested and; b) the rationale for your request.

What happens after I file an appeal?

The OHR Director, in consultation with the Disability Program Manager, will discuss and review the elements of your request in order to render an equitable decision in the way of fair-balance for both you as an employee and the County as the employer.  After review and discussion, you will be issued a memorandum from the OHR Director indicating a decision to the appeal.
What if I want to appeal the OHR Director’s decision?

If you want to appeal the OHR Director’s decision, you may write a letter of appeal to the CAO (Chief Administrative Officer) of the County.

What should my letter of appeal include to the CAO?

A letter of appeal to the CAO should include: a) the reason you disagree with the OHR Director’s decision regarding your appeal for reasonable accommodation; b) the type of reasonable accommodation requested; and, C) the rationale for your request for a reasonable accommodation. 

The CAO will make a decision on the basis of your appeal and will provide the decision to you in a memorandum format. 

NOTE:  Decisions from the CAO are final regarding the appeal of a reasonable accommodation.  

Worker’s Assistance Program

Montgomery County Government provides the Worker’s Assistance Program to employees that have medical conditions for which do not rise to the level of an ADAA’08 disability.  The program seeks to assists employees with temporary medical conditions secure assistance in some a way that may aid in adjusting to the work environment more effectively.  

Examples of such aid-types could be:  

a) a humidifier 

b) a small fan 
c) a lumbar pillow 
Because the Worker’s Assistance Program is a service offered by the County, with no Federal mandates associated; an employee’s hosting department maintains full discretion to approve or deny any request under worker’s assistance.  This means, unlike the reasonable accommodation process, an employee may be denied a worker’s assistance request, without recourse to an appeals process. 

NOTE:  Through the Worker’s Assistance application form, monitoring is performed to  identify if a temporary medical condition may potentially rise to the level of an ADAA’08 disability.  If such an identification is captured, the Disability Program Manager will engage the employee in an interactive process to explore the details of the medical conditions long-term indicators.  If long-term indicators are determined, the DPM will recommend the track or ADAA’08 Reasonable Accommodation. 

Contact Information for questions:
Ricky L. Wright, M.S., Disability Program Manager

Office of Human Resources 

Occupational Medical Services

240-777-5045
6
1

