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1988 

ANNUAL REPORT OF THE 

MONTGOMERY COUNTY 

MERIT SYSTEM PROTECTIOH BOARD 

COMPOSITION OF THE MERIT SYSTtM PROTECTION BOARD 

The Merit System Protection Board is composed of three 
members who are appointed by th� County Council, pursuant to 
Arti.cle 4, Section 403 of the Charter of Montgomery County, 
Maryland. Board members must be County residents, and may not 
be employed by the County in any other capacity. On� member is 
appointed eaqh year, to serve a term of three years. 

The Board members in 1988 were: 

Sandra M. King-Shaw - Chairwoman 
· (Reappointed 1/86)

Fernando Bren - Vice Chairman 
(Reappointed 1/87) 

Paul Corcoran - Associate Member 
( App-oi nted l /88) 

DUTIES AND RESPONSIBILITIES OF THE MERIT SYSTEM PROTECTION BOARD 

The duties of the Merit System Protection Board are 
contained in Article 4, Merit System and Conflicts of Interest, 
Section 404, Duties of the Merit System Protection Board, of 
the Charter of Montgomery County, Maryland; Article Ir, Merit 
System, Chapter 33, of the Montgomery County Code; and Section 
1-12, Merit System Protection Board of the Montgomery County
Personnel Regulations, 1986. 

Section 404, Duties of the Merit System Protection Board, 
states as follows: 

11 Any employee under the merit system who is removed, 
demoted or suspended shall have, as a matter of right, 
an opportunity for a hearing before the ,erit System 
Protection Board, which may assign the matter to a 
hearing examiner to conduct a hearing and provide the 
Board with a report and recommendations. The charges 11
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"against the employee shall be stated in writing, in 
such form as the Board shall require. If the Board 
assigns the matter to a hearing examiner, any party to 
the proceeding shall have, as a matter of right, an 
opportunity to present an oral argument on the record 
before the Board prior to a final decision. The Board 
shall establish procedures consistent with law for the 
conduct of its hearinqs. The decisions of the Board 
in such appeals shall-not be subject to review except 
by a court of competent jurisdiction. The Council 
shall provide by law for the in�estigation and 
resolution of formal grievances filed under the merit 
system and any additional duties or responsibilities 
of the Board. The Board shall conduct on a periodic 
basis special studies and audits of the administration 
of the merit and retirement pay systems and file 
written reports of its findings and recommendations 
with the Executive and the Council. The Board shal 1 
comment on any proposed changes in the merit system 
law or regulations in a timely manner as provided by 
1 aw. 11 

Section 33-7, County Executive and Merit System Protection 
Board Responsibilities, Article II, Merit System of the 
Montgomery County Code, defines the Merit System Protection 
Board responsibilities as follows: 

1
1 (a) Generally. In performing its functions, the
Board 1s expected to protect the merit system and to 
protect employee and applicant rights guaranteed under 
the merit system, including protection against 
arbitrary and capricious recruit�ent and supervisory 
actions, support. for recruitment and supervisory 
actions demonstrated by the facts to be proper, �nd to 
a p pr o a c h t he s e m a t t e r s w i th o u t a ny b i a s o r 
predilection to either supervisors or subordinates. 
The remedial and enforcement powers of the Board 
granted herein shall be fully exercised by the Board 
as needed to rectify personnel ·actions found to be 
improper. The Board shall comment on any proposed 
changes in the merit system l�w or regulations, at or 
before public hearing thereon. The Board, subject to 
the appropriation process, s�all be responsible for 
establishing its staffing requirements necessary to 
properly implement its duties and to define the duties 
of such staff. 11 

11 • • •  (c) Classification Standards . . . the Board
shall conduct or authorize periodic audits of 
classification assignments made by the Chief 
Administrative Officer and of the general structure 
and internal consistency of the classification plan, 
a n d s u b m i t f i n d i n g s a n d rec om me n d a t i o n s t o- t h e C o u n t y 
Executive and County Council. 11 
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"(d) Personnel Regulations Review. The Merit System 
Protection n'oard shall meet and confer with the CAO 
and employees and their organizations from time to 
t i me t o re v i e w t he need t o a me n d t he s e R e g u 1 a t i on s . 11 

"(e) Adjudication. The Board shall hear and decide
discipl inary,appeals or grievances upon the request of

a Merit System employee who has been removed, demoted 
or suspended and in such other cases as required 
herein." 
11 (f) Retirement.· The Board may from time to time
prepare and recommend to the Council modifications to 
the County's system of retirement pay. 11 

11 (g) Personnel Management Oversi�ht. The Board shall
review and study the administration of the County 
classification and retirement plans and other aspects 
of the Merit System and transmit to the Chief 
Administrative. Officer, County Executive and the 
County. Council its findings and recommendations. The 
Bo�rd shall conduct such special studies and audits on 
any matter relating to personnel as may be 

. periodically requested by the County Council. All 
County agencies, departments and offices and County 
employees and organizations thereof shall cooperate 
with the Board and have adequate notice and an 
opportunity to participate in any such review 
initiated under this Section. 1

1 

11 (h) Publication • .  Consistent with the requiremen�s of

the Freedom of Information Act, confidentiality, and 
other provisions of law, the Board shall publish, at 
least annually, abstracts of its decisions, rulings, 
opinions and interpretations, and maintain a permanent 
record of its deci�ions. 1

1 

11 (i) Public Forum. The Board shall convene at l eas·t
a n nu al l y a p·U bl i c forum o n p er son n e 1 ma nag em en t i n t he 
County Government to examine the implementation of

Charter requirements and the Merit System 1 aw. 11 

Section 1-12, (b) Audits, Investigations and Inquiries, -0f

the Montgomery Couhty Personnel Regulations, 1986 states: 
11 The Merit Board shall have the responsibility and 
authority to conduct audits, investigations or 
inquiries to assure that administration of the merit 
system is in compliance with the Merit System Law and 
these regulations . . .  The results _of each audit, 
investigation or inquiry shall be transmitted to the 
County Council, County Executive, and Chief

Administrative Officer with appropriate 
recommendations for corrective action necessary. 11 
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APPEALS PROCESS 

The Personnel Regulations provide an opportunity for Merit 
System employees and applicants to file appeals with the Merit 
System Protection Board. Once the notice of appeal has been 
filed, the appellant has ten work days to submit additional 
information required by Section 29.4 Appeal Period of the 
Personnel Regulations. After this information is received, the 
appeal is processed in one of two ways.

First, if the appeal involves a suspension, demotion or 
dismissal, a hearing is scheduled. In cases involving 
suspension or dismissal i at least two weeks �dv�nce notice of 
the hearing is required, with thirty days notice required in 
all other cases. Upon completion of the hearing, the Board 
prepares and issues a written decision within three weeks of 
the hearing. 

The second method for processing appeals requires the 
development of a written record. Upon receipt of the notice of 
appeal and supplemental information, the County is n otified and 
has ten work days to respond. The Board then provides the 
appellant an additional five workdays to respond to or comment 
on the County's submission. The case is then placed on the 
Board's agenda. A copy of all documentation is provided to 
each Board member and the Board discusses: the case at the next 
work session. If the Board is satfsfied that the written 
record is complete, a decision is made on the basi� of the 
record. If the Board believes additiona1 information or 
clarification is needed, it either requests the information in 
writing or schedules a hearing for the purpose of rec�iving 
oral testimony. If the decision is issued based on the written 
record, it is prepared and released within three weeks of the 
work session. If a hearing. is granted, all parties are 
provided at least thirty days notice, and a·written decision·is 
released within three weeks of completing the hearing. 
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SUMMARIES OF DECISIONS ON APPEALS 
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CLASSIFICATION 

CASE NO. 88-2 

Six Recreation Specialists appealed from the decision of 
the Personnel Director that their grievance would not be 
accepted for processing because it involved an issue that was 
not grievable. The issue raised by the appellants involved an 
alleged inequitable application of policy concerning promotion 
to a budget level class. The County insisted the issue 
involved the classification of positions, which was not a 
grievable issue. 

The issue was clearly the application of the promotional 
policy and did not involve the grade level or class assignment 
of the positions. Therefore, it was the judgment of the Board 
that the issue was gri�vable. It was the further judgment of 
the Board that the proper level for filin� the grievance was at 
this level since it was ·the decision of the Chief 
Administrative Officer that was being questioned. The Board 
had consistently held that a grievance should be filed at the 
level above the one being complained about, and therefore, 
pro�eeded to a review and decision on the merits of the appeal, 
rathe� than remanding it for further review by the.Chief 
Administrative Officer. 

Tne record showed that: 

l. On July l O, 1978 9 a former Personnel Di rector issued a
policy guideline for budget level classes, which staten:

11 • • • 1. Definition of Budget Level Class� The budget
level class normally is associated with the full 
performance/journeyman level positions within an 
occupational series. The budget level cl ass is the 
highest level class to which an employee may be 
promoted on a non-competitive basis ... 

3. Promotion to a Budget Level Class. The promotion
of an employee to the budget lev�l is not automatic
nor is it based on proficiency of the ·incumbent in the
lower level class. The budget-level class
specificati-0n identifies higher level duties and
responsibilities and should not be construed as either
a guarantee of �remotion by the employee or a.
requirement of he Department/Agency Head to promote 
an employee to the budget-level class. Management 
retains the prerogative tnd responsibility to 
determine when an employee can perform higher level 
duties and responsibilities and to assign th-0se higher 
level duties and responsibilities concurrent with 
promotion. 11 
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CASE NO. 88-2· CONTINUtD 

2 .  On February 17, 1981, a former Personnel Director issued 
a pol icy memorandum that stated. 11 • • •  An employee may be 
promoted within his/her own position when the employee 
meets the requirements for promotion ... .  11 

-3. On January 31, 1983, the former Director, Department of
Recreation issued a memorandum stating: "Please be advised
that I am reducing the eighteen month. waiting period f-0r
Recreation Specialist I (Grade 16) to Recreation Specialist
I I ( G r a d e 1 8 ) t o t we lv e mo n t h s . E ff e c ti v e i mm e d i ate l y , a l l
Recreation Specialist I's who have completed a year of
satisfactory s�rvice will be promoted to Recreation
Specialist II . This change applies to Recreation
Specialist I's who are currently on board. 1

1 

4. On April 29, 1986, the Personnel Dir��tor notified the
appellants that 11 • • •  the Chief Administrative Officer has
determin�d that your positions should be reclassified from
Re�reation dutreach Worker II, Grade 14 to Recreation
Specialist I, Grade 16; • •  11 This action was effective May 
5, 1986, with retroactive pay to July 14, 1985. 

5 .  the Personnel Office and the Chief Administrative 
Officer, in various memoranda, decided to treat the 
appellants' po•itions differently than other Recreation 
Specialist I's and adamently denied the request for equal 
treatment. 

6. The class specification for Recreation Specialist I
stated that it was "entry level professional recreational
work", while the Recr�ation Specialist II clas�
specification stated that it was "full performance level
professional recreational work". The major differences
between the two class specifications was one year of
experience and_ direction of some part-time and volunteer
workers at the I I l eve l .

7. The County's Classification and Compensation Plans Book,
issued in August 1987, showed thre·e levels of Recreation
Specialist - I, II and Senior, at Grades 16, 18 and 20
respectively. It also showed that the Recreation
Specialist II cla�s was the designated budget level class.
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CASE NO. 88-2 CONTINUED 

The County's Merit System Law {Section 33-S(b)) requires 
all employees be treated fairly in all aspects of personnel 
administration. The question in this case was whether 
incumbents in the same class may be treated differently. The 
County argued that the policy guidelines issued in 1978 and 
1981 allowed such treatment. The Board noted that the policy 
relied on by the County also gave management "the prerogative 
and responsibility to determine when an employee can perform 
higher level duties and responsibilities and to assivn those 
higher level duties and responsibilities with promotion". The 
prior Department Head exercised this prerogative in his 
memor·andum of January 31,.1983 and there was no evidence that 
that .policy was ever rescinded. Further, the general practice 
within the County was to move individuals up to the authorized 
budget level class as so.on as eligible. 

It was the judgment of the Board that the appellants were 
treated unfairly and inequitably as the tesUlt of the improper 
interpretation and application of established policy guidelines 
by both the Personnel Office and the Chief Administrative 
Officer. Therefore, the Board found in favor of the appellants 
and directed the County to promote them to the full performance 
level of Recreation Specialist II, Grade 18, retroactive to the 
beginning of the first pay period following May 5, 1987, and 
reimburse them for any and all additional salary monies due as 
the result of this promoiion. The County was also directed to 
reimburse the appellants for reasonable attorney's fees 
incurred in pursuing this grievance. 

CASE NO. 88-14 

A group of Planners appealed from the decision 1 of the 
Personnel Director that they di.d not have the right to an 
Administrative Review of the issues raised concerning the 
Planning Classification Study. The issues raised were: 

1. The appropriateness of class titles�

2. The establishment of a lower budget level that limited
non-competitive promotions.

3. The clarity of duties ·between PrograJll Ass·istant I and
Planning Specialist I classes:

4. The inclusion of supervisory responsibilities for the
Senior Planning Specialist class.
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CASE NO. 88-14 CONTINUED 

Section 7�5 Administrative Review of the Personnel 
Regulations states: 

"Prior to rendering a final classification decision on 
their position all incumbents and their supervisors 
must be given an opportunity to provide written 
comments. 

· An employee whose position is downgraded or remains
unchanged as a result of a reclassification, or a
group of employees whose class has been reallocated to
a lower grade may file a request for a review with the
Personnel Director . . . "

The appellants in this case were assigned to the classes of 
Planning Manager, Grade 27; Senior Planning Specialist, Grade 
25; and Planning Specialist II, Grade 21. None of the 
appellants w�s downgraded or otherwis� directly affected in an 
adverse manner by the classification decisions on the Planning 
Series. Further, the record showed the appellants were 
provided proper opportunity for input prior to the final 
decision being issued. 

After due consideration, it was the judgment of the Board 
that the issues raised involved areas of management prerogative 
and none of the appellants sustained a direct adverse impact as 
the result of the classification decisions in dispute. 
Therefore, the Board found the de�ision of the Personnel 
Director to be correct and the appellants did not have the 
right of Administrative Review under these circumstances. 
Accordingly, the appeal was denied. 

CASE NO. 88-56 

An employee filed an appeal alleging violation of the 
procedure for classifying positions. 

Under Section 7-6 Appeal of Decision on Classification of 
the Personnel Regulations, the only issue before the Board was 
whether established procedures had been violated. Relevant 
provisions qf established procedures were as follows: 

1. Personnel Regulations

Section 7-4 Position Classification 

"(a) General. The Chief Administrative Officer must 
establish written procedures for the review of the 
classification of a position. An incumbent, or a 
superior, may request a review of the classification 
assignment of a particular position." 

- 9 -



CASE NO. 88-56 CONTINUED 

1
1 (b} Reclassification. The Personnel Director may 

reclassify a position when a review of the position 
description or a desk audit indicates a·significant 
change in: 

(1} Type of work performed; 
(2} Difficulty and complexity of duties; 
(3} Level of responsibility; or 
(4} Knowledges, skills and abilities required." 

Section 7-5 Administrative Review 

11 Prfor to rendering a final classification d�cision on 
their position, all incumbents and their supervisors 
must b� given an opportunity to provide written 
comments. 

An employee whose position is downgraded or remains 
unchanged as a result of a reclassification ... may 
file a request for a review with the Personnel 
Director. The request m�st be filed within 10 days of 
receipt of notice of the proposed action. The 
Personnel Director will arrange within 30 days for a 
professionally qualified classifier to conduct a 
fact-finding review. At the conclusion of the review 
the fact-finder will file a written report of findings 
and recommendations with the Chief Administrative 
Officer. The decision of the Chief Administrative 
Officer is final." 

2. Administrative Procedure 4-2 Po.sition Creation and
ciassification

112.16 Job Evaluation S�stem. A Quantitative
Evaluation System (�ES is used for position 
classification and compensation purposes. All classes 
and/or positions within the County's merit system 
shall be classified and allocated to pay grades on the 
basis of quantifiable Job evaluation factors." 
113.0 Policy. The policy of the Montgomery County 
Government is to classify positions on thi basis of 
assigned duties and responsibilities, minimum 
qualifications, ind knowledge, skills and abilities 
required to assure equal pay for work of substantially 
equal value performed under essentially similar 
conditions. In determining grade level assignments 
for positions or classes, particular care shall be 
taken to assure clear and concise distinctions between 
levels of required knowledges, skills, physical and 
mental effort, and responsibilities in the work 11 
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CASE NO. 88-56 CONTINUED 

11 performed. The prevailing salary rates for similar 
positions in both the public and private sectors sh�ll 
be considered to assure comparability and 
competitiveness in the labor market .. Each 
occupational class in the Classification Plan shall be 
reviewed at least once every five years to insure 
proper classification and pay grade assignment. 11 

1110.1 Personnel Office. Chief, Division of 
Classification and Compensation evaluates 
documentation submitted by Department/Agency Head or 
employee(s) and provides position classification 
recommendation for Personnel Director review and 
decision. Personnel Director determines position's 
proper classification assignment and notifies 
requestin1 Department/Agency Head or employee. 11 

1112.0 Employee(s). If the incumbent of a position 
does not concur with the Personnel Director 1 s 
classification decision concerning that employee's 
position, the employee may appeal the decision for 
review and consideration by a classification and 
compensation consultant who is not a County Government 
employee • ... 

A memorandum is prepared by ·the affected employee or a 
representative of the employee stating in detail the 
specific reasons why the employee disagrees with the 
Personnel Director's decision. The memorandum must be 
signed by the affected employee and forwarded directly 
to the Personnel Director within seven (7) County 
Government working days from the date of employee's 
receipt of the Personnel Director 1 s classification 
decision. 

A copy of the employee's memorandum is to be provided 
to the employee's Oepartment/Agenty Head and immedi�te 
supervisor." 

1112.1 _Department/Agency Head and Immediate . 
Supervisor. After reviewing employee's memorandum� at 
their discretion, provide comments concerning the 
employee's appeal to the Personnel Director, with copy 
of same to employee. 11 

1112.2 Personnel Office. Submits employee's 
memorandum, Department/Agency Head and/or immediate 
supervisor's comments, position classification study 
report, and supporting documents to the 
classification/compensation consultant within seven 
(7) County Government working days from receipt of
employee's appeal. 11 
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CASE NO. 88-56 CONTINUED 

"12.3 Classification/Compensation Consultant. 
Conducts review to evaluate Personnel Director's 
classification decision. Consultant provides written 
report of findings and recommendations to Chief 
Administrative Officer, via Personnel Director, within 
twenty-five (25) County Government working days from 
receipt of documents referenced in Section 12�2 of 
this Procedure. A copy of consultant's report is 
provided to employee upon its delivery to the 
Personnel Director." 

"12.4 Chief Administrative Officer. Reviews 
consultant's report and renders decision on appeal 
within ten (10) County Government working days from 
receipt of consultant's report and noti.fies Personnel 
Office. Decision of the CAO regarding position 
c 1 ass i f i cation appeal s i s final . " 

"12.5 Personnel Office. Within five (5) County 
Government working days from receipt of CAO decision, 
notifies employee in writing of CA0 1 s decision. 
Prepares and distributes Classification Action Form as 
appropriate." 

The record showed that the Personnel Office did not use 
Q.E.S. to evaluate the position in question. Further, there 
was no evidence to show any review of other Executive 
Management positions to determine the relationship, if any, to 
the duties and responsibilities assigned to the appellant'.s 
position. Additionally, the Fact-Finder did not review or 
consider examples of the appellant's work product and did not 
talk to the Division Chief who supervised the appellant. 
Therefore, it was the judgment of the Board that· the 
classification review was incomplete and the failure to use 
Q.E.S. constituted� violation of established procedures. 

Accordingly, the case was remanded to the Personnel Office 
for proper completion of the study and for a Q.E.S. review. 

The appellant had requested reimbursement for attorney's 
fees and the expense of an outside consulting firm that 
conducted an evaluation for him. Under Section 33-14(c)(9) of 
the Montgomery County Code, the Board had auth6rity to award 
attorney's fees only. Therefore, the appellant's request for 
reimbursement of such reasonable attorney's fees was granted 
and the reque�t for reimbursement of other expenses.was denied. 

APP EAL ED TO C I RC U IT COURT BY THE Cb U N'T Y • 
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CASE NO. 88-60 

An employee of a Fire Department.appealed from the 
decision of the Chief Administrative Officer on her request for 
a classification review. 

Under Section 7-6 Appeal of Decision on Classification of 
the Personnel Regulations, the only issue before the Board was 
whether established procedures had been violated. Relevant 
provisions of established procedures were as follows: 

1. Personnel Regulations

Section 7-4 Position Classification 

"(a) General. The Chief Administrative Officer must 
establish written procedures for the review of the 
classification of a position. An incumbent, or a 
sup�rior, may request a review of the classification 
assignment of a particular positi.on." 

"(b) Reclassification. The Personnel Director may 
reclassify a position when a review of the position 

. description or a desk audit indicates a significant 
change in: 

(1) Type of work performed;
(2) Difficulty and complexity of duties;
(3) Level of responsibility; or
(4) Knowledges, skills and abilities required."

Section 7-5 Administrative Review 

"Prior to rendering a final classification decision on 
their position, all incumbents and their supervisors 
must be given an opportunity to provide written 
comments. 

An employee whose position is downgraded or remains 
unchanged as a result of a reclassification . . .  may 
fi 1 e a request for a.review with the Personnel 
Director� The request must be filed within 10 days of 
receipt of notice of the proposed action. The 
Personnel Director will arrange within 30 days for a 
professionally qualified classifier to conduct a 
fact-finding review. At the conclusion of the review 
the fact-finder.will file a written report of findings 
and recommendations with the Chief Administrative 
Officer. The decision of the Chief Administrative 
Officer is final." 
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CASE NO. 88-60 CONTINUED ·

2. Administrative Procedure 4-2 Position Creation and
Classification.

" 2.16 Job Evaluation System. A Quantitative 
Evaluation System (QES) is used for position 
classification and compensation purposes. All classes 
and/or positions within the County's merit system 
shall be classified a�d allocated to pay grades on the 
basis of quantifiable job evaluation factors." 

"3.0 Policy. The policy of the Montgomery County 
Government is to classify positions on the basis of 
assigned duties and responsibilities, minimum 
qualifications, and knowledge, skills and abilities 
required to assure equal pay for work of substantially 
equal value performed under essentially similar 
conditions. In determining grade level assignments 
for positions or classes, particular care shall be 
taken to assure clear and concise distinctions between 
levels of required knowledges, skills, physical and 
mental effort, and responsibilities in the work 
performed .. The prevailing salary rates for similar 
positions in both the public and private sectors shall 
be considered to assure comparability and 
competitiveness in the labor market. Each· 
occupational class in the Classification Plan shall be 
reviewed at least once every five years to insure 
proper classification and pay grade assignment." 

"10.l Personnel Office. Chief, Division of 
Classification and Compensation evaluates 
documentation submitted by Department/Agency Head or 
employee(s) and provides position classification 
recommendatioh for Personnel Director review and 
decision. Personnel Director determines position's 
proper classification assignment and notifies 
requesting Department/Agency Head or employee." 

"12.0 Employee(s). If the incumbent of a posi·tton 
does not concur with the Personnel Director's 
classification decision concerning that employie's 
position, the employee may appeal the decision for 
review and consideration by a classification and 
compensation consultant who is not a County Government 

1 
II emp oyee. . . 
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CASE NO. 88-60 CONTINUED 

"A memorandum is prepared by the affected employee or 
a representative .of the employee stating in detail the 
specific reasons why the employee disagrees with the 
Personnel Director's decision. The memorandum must be 
signed by the affected empl-0yee and forwarded directly 
to the Personnel Director within seven (7) County 
Government working days from the date of employee's 
receipt of the Personnel Director•·s classification 
decision. 

A copy of the employee's memorandum is to be provided 
to the employee's Department/Agency Head and immediate 
supervisor." 

"12.1 Department/Agency Head and Immediate sueervisor. 
After reviewing employee's memorandum, at their 
discretion, provide comments conce�ning the employee's 
app�al to the Personnel Director, with copy of sami to 
employee." 

"12�2 Personnel Office. Submits employee's 
memorandum, Department/Agency Head and/or immediat� 
supervisor's comments, position classification study 
report, and supporting documents to the 
classification/compensation consultant within seven 
(7) County Government working days from receipt of
employee's appeal."

"12.3 Classification/Compensation Consultant. 
Conducts review to evaluate Personnel Director's 
classification decision. Consultant provides written 
report of findings and recommendations to Chief 
Administrative Officer, via Personnel Director, within 
twenty-five (25) County Government working days from 
receipt of documents referenced in Section 12.2 of·· 
this Procedure. A copy of consultant's report is 
provided to employee upon its delivery to the 
Personnel Director." 

· "12.4 Chief Administrative Officer. Reviews
consultant's report and renders decision on appeal
within ten (10) County Government working days from
receipt of consultant's report and notifies Personnel
Office. Decision of the CAO regarding position
classification appeals is final. 11 

"12.5 Personnel Office. Within five (5) County
Government working days from receipt of CAO decision,
notifies employee in writing of CAO's decision.
Prepares and distributes Classification Action Form as
appropriate."
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CASE NO. 88-60 CONTINUED 

The record showed that: 

1. The appellant was employed as an Officer Services
Manager, Grade 13, by the Fire Department.

2. The Fire Department requested a classification
review of the position in 1983 and again in 1985.

3. After review by two different Personnel Specialists
and the Chief, Division of Classification and
Compensation, on May 16, 1988, the appellant was
notified that her position was found to be properly
classified. The appellant and the Fire Department
were given until June 2 to submit a response if they
disagreed.

4. A response was submitted on· May 27, 1988. After 
review, the Chief, Division of Classification and 
Compensation affirmed his earlier decision. 

5. This decision was affirmed by the Personnel
Director on July 19, 1988.

6. The appellant filed a request for an administrative
·review on August 12, 1988.

7. On September 9, 1988, Counsel for the appellant
r�quested a copy of the County's QES report on this
position. ·· 

8. The County informed Counsel that a QES study had
not been done as QES was only used to eva�uate
classes, not individual positions.

9. The appellant and the Fire Department had an
opportunity for input during the �dministrative review
process.

10. On October 26, 1988, the consultant hired for the
administrative review, submitted his report to the
Chief Administrative Officer and recommended no change
in classification assignment.

11. On November 14, 1988, Counse1 for the appellant
submitted a position paper to the Chief Administrative
Officer.
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CASE NO. 88-60 CONTINUED 

12. On No�ember 19, 1988, the Chief Administrative
Officer approved the recommendation of the consultant
and the Personnel Office, which was to deny upgrading.

13. On November 29, 1988, the Personnel Office
notified the appellant of this decision.

Section 7-3(e) of the Personnel Regulations required the 
Chief Administrative Officer establish a quantitative job 
evaluation system for the County, which had been done. Unde� 
Section 2-16 of Administrative Procedure 4-2, the Chief 
Administrative Officer had set up the requirement that, 11 • • 

. all classes and/or positions . . . 11 must be classified on the 
basis of quantitative job evaluation factors. The practice of 
the Personnel Office .was to use Q.E.S. only on class studies 
and not on individual positions. 

I 

It was the judgment of this Board that the failure to 
evaluate the position by using Q.E.S. consti·tuted a violation 
of Section 2-16 of Administrative Procedure 4-2. Accordingly, 
the appellant's appeal had merit. The case was remanded to the 
Personnel Office f'or proper evaluation and _action, as required 
by the established procedures. The appellant was also awarded 
reimbursement for reasonable attorney's fees incurred. 

CASE NO. 88-61 

A Fire Lieutenant appealed from the decision of the 
Personnel Office that his grievance concerning the 
classification of his position would not be accepted for 
processing, as it was not a grievable matter. The record 
showed that: 

1. Appellant filed a grievance on November 14, 1988,
alleging violations of Section 7-4(c) of the Personnel
Regulations and the class specification; questioning the
testing requirement for promotion; and alleging false
promises.

2. Appellant was assigned to the rank of Fire Lieutenant
when employed by the private corporation, and given a·
temporary promotion to the rank of Fir� Captain when he
elected to becom� a County employee on January .15, 1988.

3. When the County took over the paid Fire Services in
January 1988, it was decided to create additional overage
positions and grant temporary promotions, pending
completion of a competitive promotional process�
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4. The Courrty had a long established practice of utilizing
competitive promotions for all vacancies in the uniform
public safety classes.

5. Section 33-12(b) of the Montgomery County Code does not
permit use of the grievance procedure on issues involving
classification allocations.

6. Under Administrative Procedurei esiabiished by the
County, an individual may file a request for a
classification review in June or December, if dissatisfied

·with the results of that study, an employee may request an
administrative review, pursuant to Section 7.5 of the
Personnel Regulations.

After due consideratton and discussion, it was the ju�gmeni
of the Board that classification allocation was the issue in 
this case. Therefore, pursuant to Section 33-12(b) of the 
Montgomery County Code, it was not a grievab1e issue. 
Accordingly, the decision of the Personnel Office was affirmed 
and the appeal was denied. 
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COMP EN SAT r'ON 

CASE NO. 88-3

Three employees in the Department of Finance appealed from 
the decision of the Chi.ef Administrative Officer on their 
grievance concerni�g alleged pay inequities. 

The issue before the Board was whether the appointment of 
• another individual at the mid-point of the pay scale.for a

Public Administration Intern, Grade 16 position, resulted in an
unfair pay inequity for the appellants. The record showed that:

1. The Public Administration Intern Class was established
as an entry level training class and listed as
"beginning-level professional work". The pay range for the
c l a s s . i n ' May l 9 8 7 w a s $ 2 O , 2 9 5 to $ 3 O , 6 8 8 p e r a n n um , w i t h a
mid-p�int of $25,492�

2. The employee in question was appointed, effective May 4,
1987, as a Public Administration Intern in the Purchasing
Office at an annual salary of $25, 492.

3. The appellants all began work in the Purchasing Office
as Public Aministration Interns in 1984 or 1985; were
subsequently promoted to Buyer I and Buyer II positions as
the result of their work performance; and were performing
duties equal to or more difficult than the individual in
question. On May 4, 1987, their salaries in the Buyer
positions ranged from $21,11 6 to $22, 615.

4. On July 18, 1980, the Chief Administrative Officer
issued a memorandum establishing the policy and required
procedure for Within-Grade Appointments. This procedure
required written justification from the Depa�tment Head,
which was to include:

" • . . 1 . Qua 1 i f i cat i on s of the i n di vi dual recommended 
for the within-grade appointment as compared to the 
minimum qualifications. 

2. A statement concerning the number of qualified·
applicants and availability in the labor market,
including the county work force, as determined by
recruitment efforts. If the Eligible List includes
candidates who do not require a within-grade
appointment, reason should be stated why one of those
individuals is not being appointed.

3. The applicant's salary requirement. 11 
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CASE NO. 88-3 CONTINUED 

"4. A statement as to whether or not the recommended 
salary for the new employee is in excess of salaries 
befng paid on-board employees i� identical, or higher 
level, positions in the department. If the 
recommended salary is in excess of that being paid the 
employees referenced, specific documentation must be 
supplied concerning the new employee's qualifications, 
and assignment; including a statement as to the 
availability of current employees who can qualify to 
handle that assignment. 

5. Any pertinent information, not referenced above,
which· provides additional support for the within-grade
recommendation.,

6. A statement r�garding availabi.lity of·salary
monies . . ."

5. On March 29, 1984, the C�ief Administrative Officer
delegated the authority to approve Within-Grade
Appointments, up to the mid-point, to the Personnel
Director, lubject to the July 18, 1980 policy.

6. On October 15, 1986, the Personnel Director further
delegated authority for such approval to the Chief,
Division of Employment.

7. On November 20, 1986, ·the Chief, Division of Employment
issued a Memorandum to All Department and Agency Heads,
setting forth new procedures, which eliminated the written
ju·stification for Within-Grade Appointments.

8. On .April 8, 1987, the Department of Finance recommended
the appointment of the individual in question �t the
mid-point ($25,492), "because of her prior 6 years'
purchasing experience and salary history.II The
recommendation did not contain any other information or
explanation of these two factors.

9. The eligible list for Public Admin. Intern contained
approximately 200 names at time of this appointment.

10. Section l-4(b) Delegation of Authority of the Personnel
Regulations states:

"The Chief Administrative Officer may designate a 
representative to implement any nr all of the 
provisions of the merit system law or the personnel 
regulations. The Chief Administrative Officer should 
make a delegation of authority in writing. The 
delegation of authority may be withdrawn by the Chief 
Administrative Officer at any time." 
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11. Section 9-15 Salary on Appointment and Reappointment of
tne Personnel Regulations states:

"The base salary of a newly appointed or reappointed 
employee is to be fixed within the applicable grade by 
the appointing authority subject to procedures 
established by the Chief Administrative Officer." 

12. Section 11-2 Special Within-Grade Advancement of the
Personnel Regulations states:

11In special· or emergency situations· a merit system 
employee . . •  may also be advanced . . .  to resolve a 
pay inequity." 

After due consideration, it was the judgment of the Board 
that the management action in this case definitely created a 
pay inequity land that the action was taken in violation of· 
established procedures. The appellants had all been hired and 
brought into the system a� Public Administration Interns, and. 
even though performing higher level duties in positions of 
equ_al or higher grade level at the time of the appointment in 
May 1987, were then being paid $3,000-$4,000 less than the new 
person. The Board did not question the qualifications of the 
new appointee, but believed if she was so eminently qualified, 
management's decision to appoint her as a Public Administration 
Intern, instead. of ·a Buyer II, was a disservice to merit system 
principles and practices. The appointment as a Public 
Administration Intern was further proof to the Board that 
on-the-job training was deemed more important than prior 
experience, which only compounded the extent of the pay 
inequity. The Board found the appellants were not treated 
fairly with respect to equal pay for work of equal value and 
should have received an increase to at least the level of the 
new appointe�. 

With respect to the procedure used in approving the 
appointment, Section 1-4(b) of the Personnel Regulations 
provided for delegat·ion. of authority by the Chief 
Administrative Officer only. Further, Section 9-15 required 
appointments to be made subject to procedures established by 
the Chief Administrative Offic�r. The Chief Adminiitrative 
Officer delegated authority to·approve Within-Grade 
Appointments to the Persortnel birector, subject to the 1980 
policy memorandum. The subsequent delegation of authority by 
the Personnel Director went beyond the provisions of Section 
1-4(b) and the modification of the procedure by the Chief,
Division of Employment, violated the provisions of Section
9-15. It was the judgment of the Board that these violations
brought the validity of the appointment into serious question
and further compounded the pay equity issue.
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As the result of these findings, the Board found the 
appellants were the victims of unequal treatme�t with respect 
to pay and directed the County to: 

l. Increase the appellants base salaries to $25,492
per annum, retroactive to May 4, 1987.

2. Modify all subsequent personnel actions in
accordance with this change and reimburse the
appellants all additional monies due as the result of
the salary change.

3. Reimburse the appellants for reasonable attorney
fees incurred in pursuing the grievance.

The higher salaries ordered were to remain in effect, 
unless and until such time as management took the necessary 
steps to correct the appointment in question and reduced the 
i�cumbent's pay accordingly. All corrective.action ordered was 
to be accomplished within 45 days from the date of the decision. 

Subsequently it was learned that management failed to 
comply with the Board's order in a timely monner. Further, the 
Board considered the excuse offered as less than satisfactory 
when one considered the responsibility of management for doing 
its job in a proper and timely manner. Therefore, it was the 
judgment of the Board that the delay in implementation of _the 
order had cost t�e appellants lost investment income, which 
they should not be denied, regardless of the length of time 
involved. Accordingly, the County was directed to reimburse 
the appellants an additional 10% interest per annum on all 
monies due, from the date of the decision to the d�te the money 
was actually received by the appellants. 

CASE NO. 88-15 

Two Firefighters appealed from the decision of the 
Personnel Director on their grievance concerning compensation 
for the successful completion of an EMT-P training class. 

The record showed that: 

1. The EMT-P class i� question commenced on January 25,
1987 and was completed on July 14, 1987. The class
consisted of 90 hours of class work and 50 hours of
practical work. This course was not required to maintain
employment.
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2. On January 15, 1987, one appellant sent a memorandum to
his Fire Chief, noting that EMT-P students were not
compensated for attending the class and recommending the
Fire Department take action to provide compensation. On
February 22, 1987, the recommendation was formally rejected
by the Fire Department.

3. Eleven individuals, from seven Fire Departments and the
Department of Fire Rescue Services, attended the class in
question. Only one person, employed by the Rockville
Volunteer Fire Department, was compensated for attendance
at the class.

4. Section 13.9 Required Course Attendance of the 1981
Personnel Regulations for the Fire Services required
employees be compensated for attending courses "required as
a condition of employment 11

• 

5. The Fire and Rescue Commission did not establis.h a
policy on this issue until October 8, 1987. Therefore,
that policy-was not applicable in this case.

6. The Personnel Director relied on A.P. 4-6 Em�loyee
Development to show consistency of treatment. owever, 
A.P. 4-6 applied only to County employees, not firefighters 
with the Independent Corporations, and it also was not 
appl.icable to this case. 

7. On March 17, 1988, the Personnel Director denied the
grievance, stating that the Fire Departments "were in
compliance with the policy of the Fire and Rescue
Commission and the Fire and Rescue Personnel Regulations".

Based on a review of the record and the applicable l)ws and 
regulations, it was the judgment of the Board that Secti�n 13.9 
of the Personnel Regulations for the Fire Services was the only 
relevant regulation. Therefore, the decision of the Personnel 
Director was incorrect when it stated the action of the Fire 
Department was·consistent with the Fire and Rescue Com�ission 
policy that was not established until October 1987. Despite 
this error, it was the Board's conclusion that the .action of 
the Fire Department was technica11Y correct and the appellants 
are not entitled to any further compensation for attending the 
EMT-P co�rse. This conclusion was based on the fact that 
Section 13.9 limited reimbursement to courses required as a 
td�dition of employment �nd the EMT-P class was not required to 
maintain employment. The Fire Dep�rtments were private 
corporations and the fact that one elected to pay its employees 
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did not obligate another Fire Department to do likewise. The 
Personnel Regulations did not require payment for the EMT-P 
course, and after review, the Board found no prohibition 
against doing so. Therefore, absent a formal policy at the 
time of this incident, both Fire Departments acted within their 
management prerogative and were in compliance with the 
established regulation. Finding no violation, it was the 
judgment of the Board that the appeal be denied. 

APPEALED TO CIRCUIT COURT BY THE APPELLANTS 

CASE NO. 88-17 

A Firefighter appealed from the decision of the Personnel 
Director on his grievance concerning retroactive compensation 
for working out of his assigned class. The parties agreed that 
the appellant was worked out of his assigned class and the only 
issues before the Board were the period of retroactive 
compensation and his entitlement to a promotion. 

The record showed that: 

1. The appellant worked out of his class from October 17, 
1982 to February 8, 1988. 

2. The appellant filed the grievance on August 14, 1987,
after revi-ewing a Classification study of Fire and Rescue
classes.

3. On March 18, 1988, the Personnel Director ruled that the
appellant was entitled to retroactive pay, but, that Section
29 limited the period to August 14, 1986 to February 8,
1988. The Personnel Director further ruled th�t the
promotion requested was a classification issue that was not
appropriate for resolution through the grievance process.

4. Section 29 Limitations on Actions and Relief of the
Appendix to the Personnel Regu1at1ons for Fire and Rescue
Service Employees was implemented on April l, 1981 and at
that time stated:

" . • . any action instituted or filed under these 
regulations, . . • shall be filed within three yea�s 
of the date it accrues, and remedies granted hereunder 
shall not extend earlier than three years from the 
date of initiation or filing of the action." 
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5. Effective August 7, 1985, Section 29 was amended .to read:

"Any action instituted or filed under these 
regulations, . . • must be filed within thirty (30}
calendar days from the date the employee knew or 
should have known of the occurrence upon which the 
action is based . • •  Any remedies for actions 
instituted under these regulations may not extend 
earlier than one (1) year from the date of filing the 
action. 11 

6. The Circuit Court had held (in Etterman vs Montgomery
County, Maryland, Civil Action #26110) that Section l-13(c}
of the County's Personnel Regulations (similar to Section
29 cited herein} 11 • • •  applies only to limit
administrative. relief available to County employees through
the County's administrative process ·and cannot lawfully
create a statute of limitations or otherwise limit the
Plaintiff's right to his property, i. e., the salary
differential through the judicial process . • . 11 

The fairness and equity in treatment of employees was of 
primary concern to the Board. Management was responsible for 
the assignment of duties and should have known it was in 
violation of established procedures during the peri�d in 
question. Management had clearly avoided its responsibility 
for fairness and equity by the impleme�tation of a regulation 
that limited retroactivity, and then reducing the liability to 
a maximum of one year. This action had �ffectively denied the 

· appellant's right to the additional salary due for the
performance of higher level duties and ·resp�nsibilities.

Despite this situation, it was the judgment of the majority 
of the Board that by being part of the administrative process, 
the Board lacked the authority to rule contrary to established 
regulations. Accordingly, the Board must deny the appeal and 
defer to the Court on the property right issue. The relief 
requested by Counsel was denied. 

The Board unanimously agreed that the issue of placement in 
the higher level position was one of classification and ·not 
grievable. If the appellant was returned to the prior 
position, he could pursue the.issue through the appropriate·
channels. 

· · 

APPEALED TO CIRCUIT COURT BY THE APPELLANT 
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CASE NO. 88-29 

An Engineer appealed from the decision of the Ch�ef 
Administrative Officer on his grievance alleging a pay 
inequity. The primary issues before the Board were: 

1. Is the scope of pay equity limited to one operating unit
within a department or is it broader than that?

2. Did the hiring of new employees at a salary within the
grade range, rather than at the beginning salary of the
grade, result in a pay inequity between those individuals
and the appellant?

3. Is corrective action required, and if so, wh�t type?

Before addressing the issues, the Bnard believed ·it was 
neces�ary to cite relevant provisions of existing law and 
regulations and to set forth some background data. 

The County's policy ind philosophy concerning co�pensation 
of employees was set forth in the Personnel Regulations r1986) 
as foll ows: 

Section 7-1 General Policy 

1
1 It is the policy of- the Montgome'ry County government 
to classify positions on the basis of assigned duties 
and responsibilities and minimum qualifications 
required to assure equal pay for work of substantially 
equal value performed under essentially similar 
conditions . . .  11 

Section 7-2 Definitions 

11 ••• ( g ) · O cc up a ti on a 1 Cl a s s . One or more 
1
p o s i t i on s 

sufficiently similar as to: 
(1) Type of work performed;
(2) Difficulty and complexi.ty of duties.
(3) Level of responsibility; �nd,
(A) Knowledges , skills and abilities required, to
warrant the same classification assignment."

Section 9-2 General Salary Schedole 

11 • • • Each occupational class of positions must be
assigned to an appropriate grade determined under the 
county's clas·sification plan • . .  11 

- 26 -



CASE NO. 88-29 CONTINUED 

On July 18, 1980 the Chief Administrative Officer issued a 
policy memorandum on "Within-Grade Appointments". This policy 
required a Department Head to submit written justification for 
approval of all such appointments, including 11 • • •  A statement 
as to whether or not the recommended salary for the new 
employee is in excess of salaries being paid on-board employees 
in identical, or higher level, positions in the department . .  " 

The County had established one series for all Engineer 
positions in the government, consisting of several _differen� 
classes, which were determined by the level of assigned duties 
and responsibilities. An Engineer position is the same County 
wide, and there was no distinction made between departments or 
duty assignments. Pay equity had been a major concern for the 
County Executive and County Council and it was noted that the 
current classification assignments were based on an Update of 
the total pl�n by outside consultants to assure pay equity. 

! 

ISSUE #1 - SCOPE OF PAY EQUITY 

Appellant argued that established procedures (1980 Policy 
Memorandum) required pay equity be assured department wide. 
The County argued that it must be maintained only within an 
operating unit, and if qualified applicants are scarce, it did 
not _have to be maintained or assured at all. The Board 
disagreed with both parties. In the County system, similar 
jobs are classified in one occupational class, applicable to 
all departments/agencies. Therefore, it was the judgment of 
the Board that pay equity must be assured and maintained for 
all positions within an occupational class. 

ISSUE 12 - DID A PAY INEQUITY OCCUR? 

The record clearly showed that appellant had an equal or 
greater amount of education and experience than the two 
individuals in question, yet was paid considerably less. The 
County held that the differences occurred because appellant was 
promoted from within the system, while the others came from 
outside the system. The County also argued that all actions 
taken were consistent with established procedures and should be 
allowed to stand. While each individual action involving 
appellant may have been technically correct, systems often 
create problems and need manual adjustment to assure fairness 
and eq�ity, This case was a prime example of how a system can 
fail to properly address and consider all factors, thereby 
creating i�equities. After due consideration of eac� person's 
education, experience and occupational class assignment, it was 
the judgment of the Board that a pay inequity did occur and 
that appellant was adversely affected by the higher entry level 
salaries paid the two new employees. 
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ISSUE #3 - CORRECTIVE ACTION REQUIRED 

Appellant requested a retroactive pay adjustment to the 
date he was promoted in 1985. However, the Board found that he 
had not been adversely affected until the actual employment of 
one of the individuals on February 17, 1986. Therefore, it was 
the judgment of the Board that appellant was only entitled to a 
pay adjustment retroactive to February 17,. 1986. The Board 
nrited that Section 1-13 Limitations on A�tions and Relief of 
the Personnel Regulations was implemented on July I, 1986, 
after the date of the event in this case, and found the 
limitations contained therein were not applicable. The 
retroactivity granted in this case was based on the Board's 
authority contained in Section 33-14 (c) of the Montgomery 
County Code. 

In determining the amount of the pay adjustment, the Board 
noted that appellant had a Master's degree and approximately 
thirteen years of engineering experience, while the person 
hired in 1986 had a Bachelor's degree and nine year, of 
engineering experience. The Board was not in a position to 
judge the exact value or worth of the difference in education 
and experience, and did not believe it was necessary to do so. 
The Board determined that at the time of the appointment in 
1986 appellant must be paid a salary greater than the new 
employee, and after due tonsideration, established that sal·ary 
as $33,500 per annum. 

Accordingly, the County was direct�d to revise. appellant's 
personnel records to reflect a base salary of $33,500 per annum 
effective February 17, 1986; to revise all subsequent 
personnel actions accordingly; and to reimburse appellant all 
additional salary monies due as the result of thes� changes. 
Payment was to be made within 45 days of the date of the 
decision. If payment was not made within the 45 day limit, the 
County shall then pay interest on the amount due at the rate of 
10% per annum from the date of the decision until the date 
payment was received by appellant. 

APPEALED TO CIRCUIT COURT BY THE COUNTY 
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CASE NO. 88-34

A Firefighter appealed from the decision of the Chief 
Administrative Officer on his grievance concerning holid'ay 
pay. There was no disagreement as to the facts of th� case. 
The issue was whether the facts and the law had been misapplied. 

The report of the Fact Finder noted three things: 

1. That he had no authority to alter the Personnel
Regulations.

2. That the Personnel Director had correctly interpreted
the Personnel Regulations.

3. That the Personnel Regulations, as presently written,
could lead to unfair and arbitrary results .

. 

After careful study and consideration, it was the jUdgment 
of the Board that the Fact Finder correctly and properly 
analyzed the situation. The Board found itself in the samt 
position as the Fact Finder, and therefore, found the appellant 
had been properly compensated for the holiday in question. 
Accordingly, the appeal was denied, 

APPEALED TO CIRCUIT COURT BY THE APPELLANT 

CASE NO. 88-39 

A Fire Captain appealed from the decision of the Personnel 
Director on his grievance concerning additional compensation 
for accrued annual and compensatory leave. 

The issue to �e resolved was what constitut�d proper 
payment for accrued leave at the time of the �ppellant's 
retirement. 

Relevant provisions of the Personnel Regulations for Fire 
and Rescue Service Merit System Employees of the Independent 
Fire and Rescue Corporations of Montgomery County were: 

1. Section 9 Annual Leave

"9.8 Maximum Accumulation. Maximum accumulation 
requirements apply only to the amount of annual leave 
that may be carried over from one leave year to the 
next, and do not limit accumulated leave balances 

·during the leave year . • . (b) An employee hired on or
after January 1, 1957, but prior to July 1, 1972, may
accumulate annual leave up to a maximum of three
hundred twenty (320) hours."
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"9.9 Transfer of Annual Leave in Excess of Maximum 
Allowable Accumulation to Sick Leave. All �nnual 
leave forefeited {sic) at the end of a· leave year for 
being in excess of an employee's maximum allowable 
accumulation shall be credited to that employee's 
accumulated �ick leave. However, if the corporation 
has denied an employee the opportunity to use leave in 
excess of the maximum allowable accumulation during 
that leave year, that amount may �e carried over for a 
period of one year, even if in excess of maximum 
allowable accumulation but must be forfeited to sick 
leave if not used during that period." 

"9.10 Disposition of Accumulated ·Annual Leave at 
Separation from Fire and Rescue Service and Montgomery 
County Service�· Upon leaving the Fire and Rescue and 
County service, an employee shall receive a lump-sum 
payment, at his/her current rate of pay for the total 
accrued annual .le�ve as of the date of separation, 
less any indebtedness to the corporation or County 
Government . . .  " 

· 2. Section 13.5 Compensatory Leave

"(�) Limitations on Accrual of Compensatory Leave. Not 
more than ten {lOf days of compensatory. leave may be 
carried over from one leave year to the next. Unused 
compensatory leave in excess of this amount will 
automatically be credited to sick leave. Upon 
specific approval of the Fire and Rescue Commission, 
an employee may be permitted to retain a compensatory 
leave balance in excess of ten (10) days at the end of 
a leave year whenever it is shown that the employee 
was unable to reduce the compensatory lea�e balance to 
ten (10) days because of emergency or special work 
load considerations. Such carryover of excess 
compensatory leave must be reduced by not later than 
December 31 of the succeeding leave year." 

"(d) Disposition of Compensatory Leave at Separation. 
When an employee is separated from the Fire and Rescue 
and County service, the employee shall be paid in a 
lump-sum for up to eighty (80) hours of earned unused 
compensatory leave . . . " 
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The written record showed that: 

1. The appellant began employment with the Fire Services in
1960 and retired in Jahuary 1988.

2. At the end of CY 1987, the appellant had 1,044 hours of
accrued annual leave and 188 hours of accrued compensatory
leave.

3. Prior to 1980, the appellant's excess annual and
compensatory leave had been converted to sick leave, as
required by the Personnel Regulations.

4. Subsequent to 1980, the appellant, and others, were
routinely granted permission to carry excess anriual and
compensatory leave over to the next·year, without limit or
specific;justification. This action was approved by the
individu,1 Corporations, the Fire and Rescue Co�mission and
the County Personnel Office.

5. Other Fire Departmeht employees had been paid for all
accrued leave at the time of retirement, even though far in
excess of the maximum amounts allowed.

6. In December.1987, the appellant submitted a request to
bi allowed to carry all excess annual and compensatory
leave over to the next calendar year because he was going
to retire. The Department forwarded the request to the
Fire and Rescue Commission for approval.

7. On January 14, 1988, the Fire and Rescue Commission
approved a motion stating: "That annual leave balances at
the end of the 1987 leave year for all corporation
employees in the firefighter/rescuer series be carried
over." Tha Commission also pa�sed a motion to pay for all
excess compensatory leave, if legally permissible.

8. The County Attor�ey subse�uently ruled the Commissio�
·1acked the authority to approve payment for excess · 
compensatory leave.

9. The appellant wal paid for 536 hours of accrued annual
leave and 80 hours of accrued compensatory leave. Payment
was based on the maximum carry over of 320 hours· of annual
leave, plus all annual leave earned in 1987 and 1988 (208
hours and 8 hours respectively) and the maximum carry over
of 80 hours of compensatory leave.
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10. The grievaflce was denied because the County believed 
the past payments to others were improper and could not be 
used as precedent or considered an au�horized and accepted 
practice. 

The Board believed the appellant had acted in good faith 
and was led to believe that he would be paid for all accrued 
annual and compensatory leave by the actions .of management, at 
all levels. However, the Board noted several concerns: 

l. Sections 9.9 and 13.5(c) both mandated that any annual
or compensatory leave carried over to the next calendar
year must be used in that year or forfeited to sick leave.
There was no provision for deviating from this regulation.

2. Sections 9.9 and 13.5(c) allowed carry over if specific
criteria had been met. The record did not show that the
crJteria was met, or even considered, prior to. the blanket
approval by the Fire and Rescue Commission. The Board
questioned the validity of the Commission's blanket
approval without reviewing each case individually to assure
compliance with the Personnel Regulations.

3. Section 13.5(d) specifically limited payment to 80 hours
of atc�ued compensatory le�ve. The only exception noted
was the death of an active employee.

It was the judgment of the Board that the appellant had 
been paid for the maximum number of hours permitted by the 
Personnel Regulations. Any further payment, if ord·ered by the 
Board to assure fairness and equity, would constitute a 
violation of properly established law, and the Board may not do 
so knowingly. Accordingly, the Board was required! to deny the 
appeal 

APPEALED TO CIRCUIT COURT BY THE APPELLANT

CASE NO. 88-45

A Firefighter appealed from the decis·ion of the Personnel 
Director thtt he did not have-right of app�al concerning 
employment with another Fire Department. The record showed 
that: 

l. The appellant wa� employed as a ful1�time career
firefighter with one Fire Department, and.had merit system
status in that position.
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2. On days off, the appellant was employed by another Fire
Department as a temporary firefighter, and file� the
grievance in question, which involved pay for such work.

3. The grievance was filed on September 14, 1987, was
answered by the Fire Department on October 29, 1987 and
denied by the Personnel Office on August 25, 1988.

4. Section 2 General Provisions of the Personnel
Regulations for Fire and Rescue Service Merit System
Employees of the Independent Fire and Rescu� Corporations
of Montgomery County states that the regulations "apply to
all Fire and Rescue Corporations' merit system positions
and employees . . . ". -

5. Under Section 22 Grievances of those same regulations, a
merit system employee had the right to file grievances.

6. Administrative Procedure 7-3 Grievance Procedures,
issued by the Fire and Rescue Commission on February 9,
1984, required the Personnel Office to respond to the
grievance within 30 days. The Personnel Office took over 
nine months to respond. 

7. Section 5.4 of that. same Administrative Procedure, gives
the employee ten weekdays to appeal a Personnel Office
decision to the Board.

On the issue of timeliness� raised by the County, the Board 
noted that neither party met established deadlines contained in 
the Administrative Procedure. The primary purpose of a 
grievance procedure is to resolve differences of opinion. 
Therefore, since neither party had been harmed or would be at a 
disadvantage because of the delay in noting the appeal, it·was 
the judgment of the Board that the County's failure to act 
timely had rendered the timeliness issue moot. 

· The Personnel Regulations cited covered all firefighters
employed by the Independent Fire Corporations in Montgomery 
County. Therefore, it was the judgment of the Board that as a 
merit system employee of one corporation, the appellant had the 
right to file a grievance concerning terms or conditions of 
employment with another corporation covered·by those same 
regulations. Accordingly, the decision of the Personnel 
Directoi was inco�rect and was reversed. The Personnel Office 
was directed to process the grievance in accordance with 
established procedures contained in Administrative Procedure 
7-3.
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DELAY OF INCREMENT 

CASE NO. 88-58 

An employee appealed a demotion, but it was subsequently 
determined that the action had not been taken and the appeal 
was premature. The matter was resolved administratively, 
rendering the case moot. 
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GRIEVABILITY/TIMELINESS 

CASE NO. 88-10 

A Community Health Nurse appealed from the decision of the 
Personnel Director that, as a probationary employee, she did 
not have the right to file a grievance concerning the 
termination of her employment. The record showed that: 

1. The appellant began employment with the County on August
31, 1987 as a Community Health Nurse I. That position was
assigned a six-month probationary period, which served as a
continuation of the examination process.

2. On December 15, 1987, the appellant received oral notice
that her employment may be terminated for failure to attain
a satisfactory level of work performance.

3. On January 4, 1988, the appellant was notified in
writing that her employment would be terminated on Jan�ary 
20, 1988.. 

4. On January 13,· 1988, the appellant filed a grievance,
alleging violation of Section 24-2 of the Personnel
Regulations. The County refused to accept the grievance,
stating that she did not have right of appeal.

5. Section 6-4(d) Evaluation and Counseling of the
Personnel Regulations states:

"Supervisors must observe the employee's work 
performance and counsel a pr,obationary employee whose 
work performance is marginal qr inadequate." 

6. Section 6-4(e} Termination During Probation states in
part:

1
1 Inadequate performance after counseling is 

justification for termination. A probationary 
employee must be notified in writing at least 15 days 
before the effective date of such action ..• 11• 
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CASE NO. 88-10 CONTINUED 

7. Section 6-4(g) Merit System Status states in pa;t:

"A probationary employee becomes eligible for merit 
system status after satisfactory completion of the 
required probationary period and is then entitled to 
certain rights and benefits as provided for in these 
regulation• . . .  " 

8. Section 24 Termination states in part:

"24-1 Definition. Termination is a non-disciplinary 
act by management to conclude an employee' s service 
with the county. Reasons for termination include, but 
are not necessarily limited to the following: 

... . (b) A probationary employee's failure to achieve 
a satisfactory level of performance during the 
probationary period . . .  " · 

"24-2 Management Responsibility. Prior to terminating 
an employee for the reasons stated in (b) and (c) 
above, management must inform the employee in writin9 
of the problem; counsel the employee as to what 
corrective a�tidn to take; and allow the employee 
adequate time to improve or correct performance or 
attendance." 

"24-3 Appeals. A merit system employe� who is 
terminated may appeal pursuant to section 28 of these 
regulations � . •  " 

9. Section 28 Grievances states in part:

"28-2 Definitions. A grievance is a forma1 written 
complaint by an employee arising out of a 
misunderstanding or disagreement between a merit 
system employee and supervisor, which expresses the 
employee's dissatisfaction concerning a term or 
condition of employment or.treatment by management, 
supervisors, or other employees ... " 

The appella�t alleged that the County failed to comply with 
the requirements of Sections 6-4(d) and 24-2 of_the Personnel 
Regulations by not providing counseling and explaining the 
reason for the termination. The County argued that it met the 
requirements of Section 6-4 and that·the language in Section 
24-2 was supposed to be changed in 1986, but was not, due to an
oversight. Therefore, since the intent wa.s to delete the
requirements of Section 24-2 for probationary employees, the
County believed it was not necessary to follow them, even
though they are still in the.Personnel ·Reg�lations.
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CASE NO. 88-10 CONTINUED 

There were two issues before the Board: 

1. Did the appellant have the right to grieve o.r
appeal a termination?

2. Did management have to comply with the requirements
of Section 6-4(d) and s�ction 24-2 of the Pefsonnel
Regulations?

on·the first issue, it was the judgment of the Board that 
the answer must be no. While it may appear to b� unfair to a 
probationary ,employee, the Courts have sustained the validity 
of the County's position and this Board lacked the authority to 
overturn or amend the law, as written. Therefore, the decision 
of the Personnel Director was sustained. 

On the s,cond issue, it was the judgment of the Board that 
management m�st comply with the requirements of the law as 
written, not as it may have been intended to be revised. If an 
oversight occurred, management had the r�sponsibility to take 
proper corrective action, which was not done in this instance. 
Accordingly, the County was directed to provide the appellant 
with written notification of the specific reasons for 
termination, with a copy provided to the Board. The written 
explana�ion was to be -provided to the appellant with.in 15 days. 
of the date of the decision. 

CASE NO 88-16 & 88-19 

A Mechanic appealed from the refusal of the Personnel 
Office to accept two grievances concerning the supply of tools 
and alleged denial of due process. 

The Personnel Office denied accept�nce of .the gri�vances on 
the grounds that they were covered hy the Service, Labor and 
Trades (SLT) Bargaining Agreement, and therefore, not grievable 
under the County's Merit System grievance process. 

The record showed that: 

1. Appellant was a member of the SLT bargaining unit, but
was not a member of the Union.

2. Appellant had worked as a Mechanic II in the Equipment
Maintenance Operations Center (EMOC), Department of
Transportation, for over 14 years. He testified that at
time of employment he was asked if he had his own tools,
but was never asked to brinq them to work or told that it
was a requirement for employment. Over the years, he has
routinely brought, and maintained t his own set of tools,
that were needed to do the job, the same as other mechanics. 
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CASE NO. 88-16 & 88-19 CONTINUED 

3. The Chief of EMOC testified that the County started
providing EMOC mechanics with a small reimbursement for
replacement items (files, etc.) in 1981. He also stated
that there was no written policy or requirement that the
mechanics provide their own tools - valued at $4-6,000, but
that it was simply an accepted practice of the trade. The
tools to be provided by the employee· wete "hand tools", but
that term had never been defined and there was no list
available to show what they might include or c6nsist of.

4. The Chief of EMOC also testified that the
implementation of a formal policy requiring employees to
supply their own "hand tools" was for the purpose of
improving the efficiency and effectiveness of operations.

5. Appellant testified that he had been trying to get an
answer to the tool requirement since 1981, but his numerous
inquiries were not responded to or addressed by the
Department of Transportation. Upon being notified (in
March 1988) that supplying his own hand tools was going t�
become an official requirement for the job, appellant noted

· the grievance in question.

6. The grievance concerning the hand.tool issue was filed
o n Ma r c h 11 , ·1 9 8 8 • 0 n M a r c h l 5 , l 9 8 8 t he P e r so n n e 1 0 f f i c e
issued a preliminary finding that the grievance would not
be accepted for processing because it was an issue covered
by the bargaining Agreement. The final decision that the
grievance would not be accepted was issued on Ma�ch 25,
1988.

7. On April 4, 1988 appellant filed another grievance
alleging denial of due process because the first grievance
had not been accepted. On April 12, 1988 the Personnel ·
Office refused to accept the second grievance for the same
reason cited previo�sly.

8. Upon notification that the issue had been appealed to
the Board, the Chief, Division of Labor Relations and
Training and a �ersonnel Specialist both testified, under
oath, that they discussed appellant's appeal with� Union
representative, because they considered the Unio� a party.

9. The County dbes not require any other trade or
technical employees to supply their own tools, even though
it may be an accepted practice of the trade.
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CASE NO. 88-16 & 88-19 CONTINUED 

10. The approved class specifications for Mechanic II,
maintained by the Personnel Office, do not co�tatn a�y
requirement concerning tools. These class specifications
were dated 1966, 1973 and 1984.

11. The County and the Uni6n entered into an agreement
covering tools i� the EMOC on August 8, 1988, the day
before the final hearing of this case.

The issues before the Board were: 

l. Was the tool issue a grievable matter under the
County's Merit System grievance procedure?

2. Did the refusal to accept appellant's grievance of
Marth 11, 198! constitute a denial of due process?

3. Is an employee of the bargaining unit required to
be represent�d by the Union or may he/she be
represented by s-0meone else?

4. Was appe,llant's right to privacy and
confidentiality
violated by the Perso�nel Office?·

Appellant riised another issue concerning whether he 
would receive proper representation by the Union. However, 
under the County's Collective Bargaining Law, such issue is 
the responsibility of the Labor Relations Administrator, so 
it was not addressed by the Board. 

ISSUE NO. 1 - IS THE TOOL ISSUE A GRIEVABLE MATTER UNDER THE 
COUNTY'S MERIT sVsTEM GRIEVANC£ PROC£D0RE? 

Appellant was a Merit System employee and had the right to 
fil� a grievance on an issue if that issue was not covered by 
the SLT Agreement. Article 30 of the Agreement set up Study 
Groups "to develop facts and information to aid in the 
establishment of �blicies pertaining to child care, flex -time, 
light duty work, tools and uniforms". Appellant argued that 
this showed the absence of a formal policy, and therefore, the 
issue was grievable under the County procedure. 

- 39



CASE NO. 88-16 & 88-19 CONTINUED 

The County held that because the issue was noted in the 
Study Group part of the Agreement, and tools were referenced in 
the Maintenance of Standards {Art. 33}, the issue was part of 
the Agreement and must be resolved pursuant to procedures 
contained in the Agreement. The County .also argued that the 
appeal was rendered moot by the signing of the August 8,· 1988 
policy on tools and uniforms. 

Section 401 of the Charter and Section �3-112 of the 
Montgomery County Code assure the continuation of all 
provisions of the Merit System not in conflict with the 
Agreement. In looking at the Agreement, the Board noted that 
Article 30 provided clear evidence that there was no policy in 
effect on tools when that Agreement was implemented. Further, 
Article 33 referred only to "like benefits and conditions, 
previously in effect between the parties" and tools provided to 
Department of Facilities and Services employees by the County. 
This being the first Agreement between the parties, there could 
not have been any previous benefits or conditions to enforce, 
other than those specifically agreed to and listed therein. 
Additionally, the tools and equipment referehced apply to one 
Department only, and to those tools provided by the County -
not to those to be furnished by the employee, as in this case. 

The Board.also noted that the stated 'purpose of 'the new 
policy was to improve the efficiency and eff�ctiveness of 
operations. Under the Collective Bargaining Law {Section 
33-107) this was clearly a right and responsibility of
management that may not be impaired by the Agreement. With
this in mind, the Board was puzzled by the County's position as
it was totally contrary to management's stated purpose for
implementing the tool policy and its rights and
responsibilities under'the Collective Bargaining Law.

The Board did not accept the argument on mootness for two 
reasons. First, the case must be decided ba�ed on the law and 
facts as they existed at the time the grievance was filed. 
Secondly, the Agreement {30.5) mandated impasse resolution 
procedures be implemented ff the Study Group issues were not 
resolved by July 1, 1988. Therefore, it appeared that the 
August 8, 1988 agreement may, be in violation of the contr�ct 
and invalid.· 
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Finally, Section 9.11 of Administrative Procedure 4-4 
required the Personnel Offi.c.e t.o issue a decisio.n on the. 
appropriateness of the gri.evance within 5 .calendar days of the 
filing of tl

t

e grievance. In this case, the Personnel Offi�e 
decision on grievability was issued 14 calendar days after the 
first grievance was filed and 8 calendar days after tbe second 
grievance was filed� N.either deci$ion was iss.1,1e<;I in a timely 
manner, and the Board h•d ruled previously that failur� to act 
timely constitutes a waiver of the right to deny accepting a 
grievance. 

After due consideration of the evidence, it was the 
judsment of the Board that the issue was grievable under the 
County Merit System grievance procedure� 

ISSUE #2 - DID THE REFUSAL TO ACCEPT APPELLANT'S GRIEVANCE t
i

F 
MARCH 11, 1988 CONSTITUTE A DENIAL OF OU£ PROC�SS? ·· 

Based on the foregoing
i 

refusal to accept a properly filed 
grievance would be a denia of due process. 

ISSUE #3 - WAS AN EMPLOYEE OF THE BARGAINING UNIT R�QUIREP TO 
BE REPRESENTED BY THE ONION OR MAY HE/SHE· 8E REPRESENTED· BY · · 

SOMEONE ELSE?. 

Under the County's efrievance process, the employee m�y b� 
represented by a person of his/her own choosing. 
Representation under the Agreement would be a �atter for the 
Labor Relations- Administrator to address and decide, 

ISSUE #4 - WAS APPELLANT'S RIGHT TO PRIVACY ANO CONFJOENTIAL1TY 
VIOLATED BY THE PERSONNEL oFrICE? 

County and State laws assure an employee that personnel 
matters, which include grievances, will be maintained striGtly 
confidential. In this instance, two professional level 
employees of the Personnel Office discussed.the appeal with a 
Union representative, who was not a party to the actiqn. This 
clearly viol�ted established procedures and was a ·$erious 
breach of ethics by the Personnel Office. If a party to �n 
appeal believed that another person or·entity should be brought 
into the case, it was the responsibility of that party tQ so 
notify the Board. The decision as to who sho4ld b, a party, 
and notification thereof, rests with the Board. It was tot�lly 
improper and inappropriate for the Personnel Office t� discuss 
the matter with another person. 
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The Board was also concerned tbat such action.may place the 
County jn a questionable litigation position should any person 
wish to charge the Personnel Office with violating an 
employee's right to confidentiality by its action of notifying 
the Union that. a grievance had been filed or by discussing the 
case with a person _that had not been made a party to the 
action. The Board strongly recommended the County review the 
actions of the persons involved and take whatever corrective 
action was deemed necessary and appropriate to assure that such 
a violation would not be repeated. 

It was the final judgment of the Board that the County: 

l. Accept the grievances for processing in accordance
with established Merit System procedures.

2. Reimburse appellant for reasonable attorney fees
incurred in the pursuit of these grievances.

APPEALED TO CIRCUIT COURT BY THE COUNTY 

CASE NO. 88-22

A Department of Finance employee appealed from the decision 
of the Personnel Director that her grievance. alleging a pay 
inequity, was not filed in a timely manner. The record showed 
that: 

1. The appellant delivered the grievance to her supervisor
and the Personnel Office on April l, 1988, alleging an
impropriety in the hiring of another employee in May 1987
that created a pay inequity. The grievance was based on
information brought to her attention by a March 22, 1988
decision of the Board.

2. The appellant received a preliminary ruling from the
Personnel Director on April 11, 1988 and the final ruling
thit the grievance was not timely was dated April 26, 1988.

3. The ruling was based on an assumption of when the
ap pellant was, or should have been aware of certain facts.
There was no factual evidence in the record 'to support
either parties position.

4. Section 1-13 Limitations on Actions and Relief of the
Montgomery County Personnel Regulations, 1986, requires a
Merit System employee file a grievance," • . • within 45 days
from the date- the employee knew or should have known of the
occurrence upon which the action is based • . . ".
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5. Administrative Pro�edure 4-4, �ri!vance/-Open D�or Review
Procedure states in .P:art:

.Po1icy 

2.0 It is County policy to resolve grievances . . .  in 
an -0rderly and timely manner 1n �n environment of 
impartiality and mutua'l respect, with the -objectiv-e of 
resolving job related problems in order to encourage 
excellence of work and improved level of service . . .  

• · . •  Gener�l Provisions . . .  

9.11 . . •  (b) Within five calendar days of rece1v1ng a 
grievance . . .  , the Personnel Director or designee 
will decide whethjr it is appropriate for the process, 
has been timely filed and ts .otherwis.e in ,compliance· 
with tht s Proc;;e�ure •.. • ·" 

The Board fully supported the County pblicy of resolving 
grievances; " •. . in an orderly and timely manner in an 
environment of impartiality and mutual respect • ..• ". It was 
the duty of the Board to resolv� issues based on fact�al 
evtdence, and if there was any question or doubt,. the Board 
believed it was fairest to rule in favor of the appellant. 
Therefore, lacking definitive factual evidence, it was the 
judgment of the Board that the ruling of untimeliness was 
incorrect and unfair to the employee. It was the further 
judgment of the Board that the failure of the Personnel Office 
to rule on the issue of timeliness within five calendar days, 
as required by Section 9.ll(b) of Administrative Procedure 4-4, 
constituted a waiver of that review and acceptance of the 
grievance. Acc6rdinQ1Y, the ruling of untimely filing was 
rescinded, and the Personnel Office and the Department of 
Finance were directed to accept and respond to the grievance in 
accordance with established procedures. 

CASE NO. 88-28

A Police Officer appealed from the decision of the 
PersQnnel Office that his grievance, concerning educational 
requirements for promotion, �as not filed in a timely manner. 
The record showed that: 

l. On October 7, 1983, the County established a policy
concerning the quali.fications for promotion to the position
of Police Sergeant. This policy was amended in September 
1986. 
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2. On December 15, 1987, the County issued Personnel
Bulletin #319, which contain�d the procedur� a�d
requirements for participation in the Police Sergeant
examination process.

3 .. On April 7, 1988, the appellant filed an application to 
participate in the promotional proc�ss for Police 
Sergeant. The deadline for application was April 8, 1988. 

4. On April 8, 1988, the appellant was notified that his
application would not be accepted because he failed to meet
specific requirements that had been contained in the policy
since 1983.

5. -On April 20, 1988, the appellant filed a grievance,
questioning the validity and application of the policy.

6. On Apri 1 28, 1988, the Personnel Of.fi ce issued a
preliminary finding that the grievance was not filed in a
timely manner. The final decision on timeliness was issued
on May 20, 1988.

7. Section 1-13 Limitations on Actions and Relief of the
Montgomery County Personnel Regulations, 1986, requires a
Merit System employee file a ·grievance, 11 • • • within 45 days
from the date the employee knew or should have known of the
occurrence upon which the action is b�sed • • .  11• 

· 8. Administrative Procedure 4-4, Grievance/Open Door Review
Procedure states in part:

11 • • •  General Provisions . . .  9.11 • . .  (b) Within five 
calendar days of receiving a grievance . ., ., the 
Personnel Director or designee will decide whether it 
is appropriate for the process, h.as been timely filed 
and is otherwise in compliance with this Procedure . .  

II 

The appellant contended the action or.incident that caused 
an adverse impact on him was the refusal to accept his 
application on April 8, 1988. The County argued that. the 
grievable action or incident mu�t be either the date of 
implementati'on o� the policy (1983), the amendment of the 
policy (1986), or the issuance of the promotional procedure 
(December 15, 1987), all of which were more than 45 days prior 
to the date of filing the grievance. 

- 44 -



CASE NO. 88-28 CONTINUED 

It was the judgment of the Board that an employee must be, 
o r be 1 i e v e d to b e , ad v e rs e l y a f fe c te d be f o re b e i n g e 1 i g i b 1 e t o
file i grievance of this nature. The appellant did n�t apply
for promotion to Police Sergeant prior to April 7, 1988, so the
policy did not adversely affect him prior to that date.
Therefore, the Board found the refusal to accept the
application on April 8 ,  19ea was the event that triggered the
right to file a grievance, and his doing so on April 20, 198B,
was well within the established time 1 imits. It was the
further judgment of the Board that the failure of the Pers-0nnel
Office to rule on the issue of timeliness within five calendar
days, as required by Section 9.ll(b) of Administrative
Procedure 4-4, constituted a waiver of that review and required
acceptance of the grievance. Accordingly, the rulin; of
untimely filing was rescinded, and the Personnel Office and the
Department of Police were directed to accept and respond to the
grievance in.accordance with established procedures.

CASE NO. 88-35 

A Fire Lieutenant appealed from the decision of the 
Personnel Office that his grievance, concerning working out of 
his class, was not filed timely. The record- showed that: 

1. The appellant was employed as a Ffre Sergeant at a fire
Department from August l j 1987 until February 28, 1988,
·when he alleged he was working out of class.

2. The appellant was promoted to Fire Lieutenant, and
transferred to another Fire Department, on February 29,
1988. He received ttie norma� 5% pay increase at the time
of the promotion.

3. During the next four months� the Fire Departmen� asked
its' employees on 3 or 4 occasions to notify it immediately
if their pay was incorrect. Appellant did not .·say anything
to his supervisors ar file any written n-0tification.

4. On July 20, 1988, the appellant filed a griev�nce
requesti.ng back pay for having worked out of c1ass whil� a
Fire Sergeant and a'n addit:fo1na1 5% increase at the time of
promotion.·

5. On August 17, 1988.; the P-ersonnel Offi.ce ruled t·hat the
grievance had not ;been filed wit'.hin the forty-f·ive day
period provided for in Section 1-13(a) of the Personnel
Regulations.
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CASE NO. 88-35 CONTINUED 

It was the judgment of the Board that the grievance was not 
filed in a timely manner. Accordingly, the decision of the 
Personnel Office was sustained and the appeal was denied. 

CASE NO. 88-36

A Fire Lieutenant appealed the decision of the Personnel 
Office that his grievance concerning leave balances would not 
be accepted for processing. The decision was based on the 
belief that the issue involved the propriety of enacted 
legislation rather than the administration or application of 
the·legislation. 

The record showed that the County Council established 
specific procedures for transfer of leave balances when it 
enacted Bill 3-88, amending Section 21-4M Personnel 
Administration of the Montgomery County .code. Further, those 
procedures were properly followed by the County, when the 
appellant transferred. The grievance filed by the appellant 
questioned the fairness of the procedures. 

After careful review, it was the judgment of the Board that 
the decision of the Pe�sonnel Office was correct. The issue 
involved the validity and fairness of legislation enacted by 
the County Council, which was a legal question that could not 

· be resolved by the grievance process. Accordingly, the appeal
was denied.

CASE NO. 88-44

An employee appealed from th� decision of the Personnel 
Director that his grievance concerning alleged harpssment would 
not be accepted for processing. The rec-0rd showed that: 

1. On August 12, 1988, the appellant filed a grievance
alleging a pattern of harassment by the management of the
Department .of Environmental Protection. The relief
re q u e s t e d w a s II a h a r a s s me n t f re e w o r k e n v. i r o nm e n t . . .
adequately compensated for the actionr taken by. m�nagement
that disrupted my work efforts and career . . .  that the
management . . .  be speci fical'ly instructed to do nothing to
retaliate . . . 11 

2. On August 12, 1988, the appellant voluntarily terminated
employment with the County to accept employment elsewhere.
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3. The Per'sonne 1 Office sub sequen'tl y - ru 1 ed the g ri eva nee
was moot due to his resignation and refused to process it
further. The Personnel Office �lso stated there was no 
provision in the 1aw for awarding punitive damages sought.

It was the judgment of the Board that the decision of the 
Personnel Office was correct. Accordingly, the appeal was 
denied. 

CASE NO. 88-.4 9 

A Program Manager appealed from the decision bf the 
Personnel Office that his grievance conterning transfer had not 
been filed timely. The record showed that: 

1. In early January 1988, the appellant submitted a request
for an extended period of sick leave. That request was 
approved on January 29, 1988, with an effective date Of
January 20, 1988. The letter of approval also stated that
the appellant would be transferred to another position and 
that another person would be transferred to assume his 
duties, with both reassignments being perman�nt. 

2. In a memorandum, dated January 28, 1988, the Department
Head notified the appellant of the transfer, that it was a 
permanent, administrative action and that it_couid be
appealed, pursuant to section 21 .4 of the Personnel 
Regulations.

3. On January 29, 1988, a letter was sent to the 
appellant's ·counsel, informing him of the perm�nent
transfer and transmitting copies of prior documents to him.

4. In a letter of March 2, 1988, to the department, Counsel
stated that the appellant had been infofmed of the transfer 
action on or about February 1, 1988. He also inquired as
to where and to whom the appellant was to report when he 
returned to duty.

5. On May lj, 1988, the department sent Counsel a letter
containing further information and clarification on the 
transfer. 

6. Section 21-4 A�peal of Transfer of the Personnel
Regulations in ef ect in January 1988, stated: 

"A merit system employee may appeal an involuntary 
transfer in accordance with Section 28 of these 
reg u l at ions . . . 11 
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7. Section l -13 Limitations on Actions and Relief of the
Personnel Regulations in effect in January 1988, stated:

"(a) Any action instituted or filed by an employee 
�nder these regulations, including grievances . • .  , 
must be filed within 45 days from the date the 
employee knew or should have known of the occurrence 
upon which the action is based • . . " 

. The issue before the Board was w�ether the grievance was 
filed within the 45 day period allowed by Section 1-13 of the 
Personnel Regulations. Counsel for the appellant argued that 
knowledge that the transfer �as a separate, grievable matter 
was not known until the Board ruled on the disciplinary appeal 
on August 23, 1988. The County argued that the appellant was 
told, and should have known, that it was a separate, grievable 
matter in late January, early February 1988. 

After careful review of the documents, it was th� judgment 
of the Board that the appellant and Counsel were properly 
notified and aware of the separate transfer action in early 
February 1988. Therefore, it was the decision of the Board 
that the grievance was not filed in a timely �anner and the 
decision of the Personnel Office was affirmed. 

CASE NO. 88-50

A Firefighter appealed from the decision of the Personnel 
Office that his grievance was not filed timely. The record 
showed that: 

1. Personnel Bulletin #331, dated August 2, 1988 contained
.detailed information on the examination �rocess for Master

- Firefighter and Fire Sergeant.

2. On October 25, 1988, the appellant was notified of �is
ineligibility to participate in Phase II of the Fire
Sergeant examination process.

3. On November 7, 1988, the appellant filed the grievance
in question.

4. On November 9, 1988, the Personnel Office ruled the
grievance had not been filed timely and would not be
accepted for processing.

5. Section 28-3 Procedure of the Personnel Regulations sets
"a time limit of 20 calendar days for filing a grievance".
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CASE NO. 88- 50 CONTINUED 

The County4argued that the appellant should have known 
about possible advers� impact in August 1988, when he received 
the bulletin containing the detailed information. Therefore. a 
grievance in Novemb�r did not meet the time requirements. The 
appellant argued that there was no way to know, or anticipate 
adverse impact until he received his score for Phase I on 
October 25, 1988. Based on this, the time limit did not start 
until he received that notice. 

It was the judgment of the Board that the time limit 
started on the date of an adverse impact or action. In this 
case, that occurred ort octob�r 25, 1988, and therefore, the 
grievance on Novemb�r 7 1 was filed within established time 
limits. Accordingly, the Board directed the Personnel Office 
to accept the grievance and to process it in accordance with 
established procedures and time limits. 
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MISCELLANEOUS 

CASE NO. 88-37 

An employee requested an investigation of alleged merit 
system violations that may have adversely affected her. The 
appellant raised the issue of possible sex and age 
di scrim in at ion. 

Under Section 4-2 Appeals of the Personnel Regulations, 
alleged violations of County policy with respect to those 
issues was appealable to the Human Relations Commission in 
accordance with the procedures established in Chapter 27 Human 
Relations and Civil Liberties of 'the Montgomery.County Code, 
l 9 8 4 , a s a me n de d . Therefore , i t w a s the j u d gm en t of the Bo a rd 
that the appellant had appropriate administrative review 
available, which must be utilized prior to any involvemer

t

t by 
the Board. Accordingly, the request for an investigation was 
denied. 

CASE NO. 88-43 

- . / 
An employee appealed from the decision of th� Personnel 

Office that he was not eligible to receive the Extraordinary 
Performance Award in question. The record showed that: 

l. On August 11, 1987, after an extensive classification
study, the Personn�l Director notified Department Heads
that he was recommending, for certain Engineering
pbsitions, "an Extraordinary Performance Award (EPA) in the
form of an annual lump sum cash award equal to four percent
(4%) of their annual base salary in recognition of the
requirement for these incumbents to possess and regularly
utilize a special license/certification in the performance
of their duties."

2. The criteria for such an award includea:

a. Annual written designation by the Department Head
of each position covered.

b. Completion of twelve months of such service in
cqmpliance with the established criteria.
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CASE NO. 88-43 CONTI�UED 

3. Prior to this time, the C�unty did not recoJnize ot
reward incumbents with special skills or qualifications.

4 • On Aug u s t . 21 , l 9 8 7 , the a p p e 11 a n t re q u e st e d th a t hi s 
position be designated as one entitled to receive such an 
award. 

5. On October 7, 1987, the Department Head formally
designated his·position for ijligibility and indicated the
effective date as September 29, 1987.

6. The appellant resigned from County employment, effective
August 12, 1988.

7. On September 30, 1988, the Person�el Director denitd the
request for the EPA since the appellant had not completed
the one year service requirement from date designated.

8. The appellant stated that he had been performing th�
work since 1984, without additional compensation, and the
least he should receive was the EPA.

The �ward program in question was announced on August 11, 
1987, and the appellant was officially designated for 
eligibility on September 29� 1987. It was the judgment of the 
Board that the actio�s taken in establishing the program ind 
designating those eligible for participation were taken· 
properly and timely. One of the requirements for receiving the 
award was one year of satisfactory service after date of 
designation. It was quite clear that the appellant�s 
resignation preceded completion of this �equirement. 
Therefore, it was the judgment of the Board that the �ppellint 
failed to meet the established criteria and the decision of the 
Personnel Director, was correct. Accordingly, the appeal was 
denied. 

CASE NO. 88-47 

A County employee filed an appeal concerning not receiving 
a length of service award. 

The case was resolved administratively prior �o Board 
action, which rendered the appeal mo6t. 
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MEDICAL RATINGS 

CASE NO. 88-1 

An a p p 1 i ca n t a p pea 1 e d the II Not Ac c e p tab l e II med i ca 1 ·r a ti n g 
received for the position of Police Officer Candidate for 
alleged failure to meet vision requirements. The record showed 
that: 

1. The appellant was given an Ishi�ara Color Vision Test,
as part of the pre-employment medical examination, which
indicated he had a "red-green deficiency".·

2. Administrative Procedure 4-13 Medical Standards,
subsection 6.0, G.2 Vision states: "The cause for
rejection for appointment shall be: (a) Color vision. Law
Officers: Failure to demonstrate normal color vision, as
tested by· Ishihara Pl ates or other equivalent test . . . 11 

3. The appellant's private ophthalmologist, after
examination on January 16, 1988, reported: 11 

• • •  Color 
vision test was performed uti.11 zing Farnsworth-Munsell l 00 
Hue test. The test showed a very mild degree of red-green 
color discrimination deficiency. With this minimal color 
deficiency he should be able to perform most of the job 
related tasks . . .  1

1
• 

4. On February 24, 1988, the appellant was examined by an
independent ophthalmologist (at the request of the Board)
who reported that the Farnsworth-Munsell test was more
specific and more reliable than the Ishihara. t�st; that he
agreed with the mild red-green deficiency diagnosis; and
that the deficiency was unlikely to affect job performance
in any significant way.

After due consideration of the evidence, and the fact that 
the position in question was a training positibn, it was the 
judgment of the Board that there was insufficient cause for 
disqualification at this time. Further evaluation may be done 
during the training period that would be specifically job 
related and more reliable than present evidence. Therefore, it 
was the decision of the Board that the 11 Not Acceptable 11 medical 
rating received because of the mild red-green deficiency be 
overturned. The County was directed to continue processing him 
for employment in accordance with established procedures. 
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CASE NO •. 88-8 

An app1icant ap�ea1•d th� "�6t Acceptable" �edical rating 
rec�i�ed fot th� po�tttb rt bf tirefighter for allegeG_failure to 
meet the �ision teqijife�e�ti� 1h• tetbrd &howed that: 

1. bn �anu�ry 13, 1988, the app�llatit wa� givt ft a vision
test �s p�rt of the ��tra�tl Medta11 �xaminatio�. �nd it
was det�t�in�d th�t hit Uhtor,�tt@d �tiion w�s �0/100 in
the right •Ye tnd i0/70�1 i� t�e )�tt @y�. �11 co�ricted
vision wa� 20/QO in both ey�s.

2. t�e appellant was a� �ttivt volont,�t �edical �ttendant
f·or a Fi re .[)ep;artment. On Octobe'r 9, 1987, he 'linderWent a
medic�1 e�amih�tib� fot vol�nt•er firefi9htet aftd it
revealed unct>t"r'ect·ed vis1on of 20.f1·bo hi both ·eyes.
e·ecause of this, ·his 'Volunteer partitipation was limited t-o
Med1tal Atte� flant o�1Y�

3 • set t hrn 6 ·• '0 � � � -2 .X,(:s .fJ>Jl O f th� ·c '0 u ti t.y ) s ,Ad ·fl 1 n i s t r a t i Ve 
Pro·ce·dur·e ·4� 1 � :�t��J-�,J .. ·SJ!.�.�:�.r.�.$. stales in p-art: 

�the t�-0•� ftr ,�J�ttio� fDf l��bint-tht ihall b�t 

• •  �{b) Stl�H•ra Yfi�a) Acu1tt, • .  Fireftght•rs:
Stabdartl 1iiua1 atufty with6Ut tc�recti�n, 1es- tha ft

·20/'40 i:r, o-ne e.ye., :a:r\d ,20i}i'QO ·;:11 th't! ot,her ey·e ••. 11 

The ap�ellatit ar�u•d that torrlttive fatep1�tti are 
available Mrcl the st,a'nd·ard shcul d be eased to all ow for- ·use cd 
such equipment. Fit�fightlrs often fti rlttion ih emergent) 
situations where v1sitn is ttitical to th� �afety and �e1faft 
of themselves, as ·well as others •. ·. While co,rretti\ie facepiec'es
may be available, the aoard realiz�d that they may b$ knbcked 
orf and lost und·er ·e·mer.genty cirtumstanc:-e!'s. lherefot·e; the� 
cannot be relietl t� �� th ln1�11ible cijrttctiv� ihstru�ent� 
which would j t.i'st ify easing of th·e ·s ta·na a:r1cL ·A·ttor� i rrgly � ·, 't 
was the Judgment of th'e .eoa,rd th·at the 11 Not Ac 1cE(pt·able 11 me-di:ta1
ratitig was cotre�t and it w�s sustained� 

CASE NO •. '8:Q--:� 

An ap:plit·ant ·a:ppealed the "N·ot Accepl-able'' med1:c�1 .ratii.r,,g 
received for the positio;r, of Fir·efi·ghter fo·r alleged fail'tfre h:1 
meet t'he v·1 si'On ·t"equi:r·emen·ts. 'T.he .fector'd show'e·d that: 

l. o� Ja�uary 21� 1981� the ap��11�tit w�s 91Veh a Vilie�
test J as part of the entrante •edtta1 e�aminatioh, a�d it
wa, d�termined that his uncnrretted Vi�ioTI wa� �0/100 i�

both eyes. His co:rrected vi.sion wa,s 20/2·0 in both eyes .
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CASE NO. 88-9 CONTI�UED 

2. The appellant had served as a volunteer Firefighter
since 1981.

3. Section 6.0,G.2 Vision of the County's Administrative
Procedure 4-13 Medical Standards states in part:

"The cause for rejection for appointment shall be: 

• • . (b) Standard Visual Acuity . . . Firefighters: 
Standard visual acuity without correction, less than 
2 0 / 4 O i n one eye , and 2 O /1 0 0 i n the other .eye. . . " 

4. On January 15, 1988, paid firefighters became County
employees and the County now applies the same entry level
vision standard to-all new members, whether paid br
volunteer.

The Board was aware that some of the independent Fire 
Corporatibns, prior to January 15, 1988, did not require 
volunteers to meet the same medical standards as applied to 
paid members. However, in the Board's judgment, prior practice 
and the present visual acuity of indivi�uals hired �reviously 
does not negate the current vision standard. Firefighters 
often function in emergency situations where vision is critical 
to the safety and welfare of themselves as well as others. 
Theref6re, the Board found the standard to be r�asonable and 
necessary. Accordingly, since the appellant failed to meet the 
established standard, it was the ruling of the Board that the 
"Not Acceptable" medical rating was correct and it wa� 
sustained. 

CASE NO. 88-13 

An applicant appealed the "Not Acceptable" medica1 rating 
received ·for the position of Firefighter for all eged failure to 
meet the vision requirements. The record show.ed that: 

. I . 

·1. On January 22, 1988, the �ppellant was given a vision
test as part of the entrance medical examination, and it
was determined that his uncorrected vision was 20/70 in the
right eye and 20/100 in the left eye. His corrected vision
was 20/20 in both eyes.

2. The appellant was a certified paramedic and had been a
volunteer, for four years, with a Baltimore County Fire
Department.
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CASE NO.· 88-13 CONTINUED 

3. Section 6.0, G.2 Vititn flf the Ca�nty•s A•ministrative
Proc�dure 4-f3 ·Medi,caT"·t�a)i.d.s1rd$ st.ates iA part:

u The cause fo·r ·rejectf pn for app.oiAtment s·h.all be: 

• • •  (b) Standard ·Visual ·Acc1,.rity . . .  Ffr,efighter.s: 
Stand ar.<i vi .sual acuLtt without c-o:rr�cti.o.n, · 1 ess t'1.fl·n 
20/40 in o.n e ,eyt, Jn� io1100 in. ·th,e oth.�r eye. . • n 

I� Montgomery County, individuals must be qualified �nd 
able to perform full firefighting duties, even t�ough they may 
be assig.n ed as a par.amedLc� fi,refighters often f1n;1.1;ti.on i.n 
emerge ncy sftuations where vision 1$ critic,1 to the fAf�ty Qnd 
welfare of themselves as w�11 a, -0th�rs� Therefore,. the Batrd 
found the vision standJrd. t-0 be re4sonable and ne�e,s,ry, en
since the appe1lant failed to meet that standard, the rjting of 
uNot Acceptable u was sustained. 

CASE NO. 88 ... 23 

An applicant appealed from the �Not Acceptabl�� medi1al 
ra�ing received for the position of Firefighter, Th� re£prd 
showed th.at.: 

1. The appellant was rated "Not Acceptab1e" for fti1ur, to
meet NFPA Medical Stand ard 2�2.11.� Nontu)erculoµs i1sion-.

2. Section 5�12 Medical Requirements for
Empl oyees/App1 i�ants .of the '.Mt>ntg,bmet-;y:County .p,e,rso,in�l
Regulat1o·ns, l9S6�··requ-ired the Chief Administrative
Officer (CAO) to establish specific medical stan4�rds. The
medical standards estab1i�hed by the CAO wer� c�ntained in
Administrative Proced�re 4-13 ind th,re was-no evidence. to
show the NFPA 1001 Standards were approved or adopted by
the CAO subsequent tb the transfer �, the firefightJrs tp
the County in January 1988.

3. Section 6.0, �.3 Nontuberculous Lesions of A.P. 4-13
state:; ''The causes f.or rej.ection tor apppintment sh.a l 1. pe:

• ..• (b) aronchial Ast�me, ei,ept fer childhood a�thma
with a trustworthy hist�ry nf f�eedom from sympt�ms
since the 12th birthday� • " · · 

4 . sec t i o n 6 . O , R • 2 Ge n .er .a l a n d Mi s c e J1 a :n e o µ s C .on d i ti .9 n ;s 
and Defects of A.P, 4..:13 'states' "Th�e causes r:or- ,r.eJectlph. 
fot -app�intment shall be: 

. . . 2. Asthma (see al·SO K,3 (b)) . . .  •• 
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CASE NO. 88-23 CONTINUED 

5. On March 8, 1988, the appellant's personal physician
reported that she had "a history of allergies and asthma
since childhood. Currently she is asymtomatic. Episodes

· of asthma are very infrequent and seem to be related to
upper respiratory infection rather than to inhalents. The
l a s t s y mp tom o c c u r re d i n o c to b e r o f l 9 8 6 . • . 11 

6. On June 17, 1988, the appellant's personal physician
submitted a clarifying letter stating 11 • • •  I expect her to
have decreased episodes in the futur� consistent with this
being primarily a Ghildhood problem. I see no health risk
to her working with the fire department."

The medical records clearly showed that the appellant had 
asthma problems within the last two years, and while 
asymtomatic at this time, she could have problems in the 
future. After consideration of the doctor's prognosis, and 
careful review of the applicable Medical Standards, it was the 
judgment of the Board that the appellant did not meet the 
medical requirements for the position of firefighter. 
Accordingly, the "Not Acceptable" medical rating was affirmed 
and the appeal was denied. 

CASE NO. 88-40 

A grievant appealed from the failure of the Personnel 
Office to schedule a hearing on his grievance in a timely 
manner. The Board noted that he had subsequently agreed to a 
Fact-Finder and the case was �roceeding at the administrative 
level. 

Accordingly, it was the judgment of the Board that the 
app�al had bee

r

i rendered moot by the subsequent events. 
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CASE NO. '3:�� J 8

A fittfight�r appealed frdm the de�islbn tt tht P�titnh��
Directbr �n his grievah�e ttncet��hg th� ��leet1oh pfbtt9s lo� 
promoti'ol'I t'o Ma'sb�'r Fire'fi'g'ht-e'r. 

The tl�e �as sett1�� pti�t to th@ ,t��dU1td h��,1�; -�� 
Board acti'oh was not r'etfu'H•ed .. 

CASE NO •.. 8.8 ·-:�:5 

A Fir'efighter a;p·pe·a·iie•dfrlHn t�·e 'cfe:ci's'ioh 'of. Hie Ptfr'sonn�l 
Director Oti hie gtitvahte tbhCe�nifl� th� tl1!tt,�ri �f6��sl fbr 
promotion tb,Masttt f,f�fightlri 

The cal� wa1 t,ti1ttl ptlbr tb t�t tthtBu1@tl h,1f•ttt tfti 
Soard acttbn w�� ��t ,��uir�d. 

CASE NO. 88t-)O 

. A Fitefibhter appea1 fto� the, d�tision bf the P-raonnel 
Director on his �rie�anc� concernin� pro��tion tt ��sttr 
Firefighter. 

The ca�e was �ettl�d prior to Board actio� and the �ppe�1 
was withdrawn. 
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RECRUITMENT 

CASE NO. 88-24 

An applicant appealed from the "Mot Acceptable" medical 
rating received for the position of Firefighter for alleged 
failure to meet established hearing standards.' The record 
showed that: 

1. On November 23, 1982, the appellant's doctor reported
that the appellant ha d "a history of significant loud noise
exposure ... moderate sensorineural hearing loss in the
high frequencies including 2000 Hz. in the left e.ar •.. ".

2. On February 5, 1988, the app�llant was examined by the
County's Employee Medical Examiner, who noted a hearing
loss in his left ear in excess of that allowed at the 2000
and 3000 frequency cycles. The County also noted speech
reception of less than_90%.

3. The established hearing standards for the position of
Firefighter are contained in Administrative Procedure 4-13
Medical Standards. Section 6.0, 0.2 Hearing of Admin.
Proc. 4-13 states: 

"The cause for rejection for appointment shall be: 

He a ri n g Ac u i t y L o s s by a u d i o me t r i c t e s t o f 2 0 
decibels or more for the speech frequencies 
(500-1000-2000 cycles) in either ear, or loss of 
speech reception of phonetically ,balanced- words at or 
below 90 percent normal reception for either ear. 

High frequency hearing loss of greater than 40 
decibels in ei.ther ear shall require complete 
audiological evaluation to determine if the

1 
disorder 

is progressive or disabling. " 
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(;·ASE_ NO. 88".'"24 CONTINUED 

4. On August 23, 1988, the ap,pellant i s doctor f.i'led
�nother report stating:

" ••• A complete Audiogram was done on June 7, !19.88

which revealed a severe high frequency sensorineura,1 
hearing loss at 2,000, 4,000, 6,000, and 8,000 :Her-t.t 
in the left ear. His hearing in the right e-a·r its; 
normal all across. In addition, his hearing in th·t!, 
1 e f t e a r f r om 2 5 0 to 1 , O O O He rt z i s a l s o n o rma l. !Hits 
discrimination scores are slightly lower in :the left 
ear 76% compared to 100% in the right ear • ..• 
Comparing his Audiogram to 1982 there is no 

· significant change in his hearing. I :feel that a-t ,:
this time this condition should not interfe.re .wi·th J�{ts
regular activities including any periodic ,expo.sure ,:pb

_ the fire alarms. He does know that constant ,expos.U,,re 
to 1 o u d no i s e s c o u l d a f f e c t h i s he a r i n g i n .the . h tg h 
frequencies. 11 

.After due consideration, it was the judgme.nt of the B·oar� 
- th.at th.e appellant did not meet the established hearing ,.::. 

,S:tJ"dards and that continued exposure to l OUd no,i ses :8:S•SOCll\tetl 
.'1'1th·.,employment as a Firefighter could_be detri.me.n,ta:l to:hi·s 
1��irrng. Therefore, the Board sustained the medicaJ: rating
;�S-�:i_gne.d and denied the appea 1. · · 
.� - � "' I ,.i 

CASE NO. 88-26

An �pplicant appealed from the "Not Acceptable� medical 
r a t i n g re Ce i Ve d f O r the p O S i ti O n o f F i re f i g ht e r . The r:e CO rd 
s,�o.we d that: 

1. The appellant was rat�d "Not Acceptable" for fail�r• tb
rne._et NFPA Medical Standard 2-2.10.2 Vascular System4
. ' . . 

. . . 

2. Section 5-1� Medical Requirements for _ _ . __ 
Employees/Appl1cants of the Montgomery county Personnel 
Reg u 1 at i on s , 1 9 86 , re q u i red the Ch i e f J\ c! mi n i st rat i v e 
pf f i c e r ( CAO ) t o e s ta b 1 i s h s p e c i .f i c me d i c a 1 ·s ta n d a rd s • The 
�edical standards established by the CAO are contained in 
Administrative Procedure 4-13 and there was no evfden�e to 
show the NFPA 1001 Standards were approved or adopted by 
the· CAO subsequent to the transfer of the firefighters to 
the, County in January 1988. 
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CASE NO. 88-26 CONTINUED 

3. Section 6.0, J.2 Vascular System of Administrative
Procedure 4-13 states:

" Th� causes for rejection for appointment shall be: 

• . . ( b ) Hy p e rte n s i o n e v i de n c e d by p re p o n d e r a n t b l o o d
pressure readings of 150-mm or more systolic in an
individual over 35 years of age or preponderant
readings of 140-mm or more systblic in an individual
35 years of age or less. Preponderant diastolic
pressure over 90-mm diastolic is cause for rejection
at any age. Treatment with anti-hypertensive
medication, within the preceding five (5) years, for
blood pressure in excess of the above levels,
regardless of current readings, with or without
medication . • . 11 

4. At the time of the physical examination on February
18, 1988, the appellant's blood pressure was 128/95.
The Pre-Exercise blood pressure, on that same date,
was 140/86.

5. On April 13, 1988, the appellant's personal
physician reported that he had been treating him for
hypertension since June 15, 1985 and that it had been
well controlled over the last y�ar. He also reported
that the appellant was· taking two medications daily to
control his blood pressute and the last three readings
were 130/86, 130/86 and 120/90.

- Firefighting duties involve strenuous and stressful
activity that puts a strain on a person's cardio-vascular 
iystem. While present blood pressure readings wer� at the top 
end of the acceptable range, this had only occurred within the 
last year, and then only through the daily use of medication. 
Therefore, it was the judgment of the Board that the appellant 
failed to meet the established standard because of the recent 
tteatment for hypertension and the need for daily medication. 
Accordingly, the "Not Acceptable" medical rating was affirmed 
and the appeal was denied. 
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CASE NO. 88-27 

An applicant appealed from the "Mot Acceptabl
°

e 11 medical 
rating received for the position of Firefighter for alleged 
failure to meet·established hearing standards. The record 
showed that: 

l. The established hearing standards for the position of
Firefighter contained in Administrative Procedure 4-13
Medical Standards.· Section 6.0, D.2 Hearing of Admin.
Proc. 4-13 states: 

11 The cause for rejection for appointment shall be: 

Hearing Acuity Loss by audiometric te�t of 20 
decibels or more for the speech frequencies 
(500-1000-2000 cycles) in either ear, or loss of 

· speech reception of phonetically balanced words at or
below 90 percent normal reception for either ear.

High frequency hearing loss of greater than 40 
decibels in either ear shall require co�plete 
audiological. evaluation to determine if _the disorder 
i� progressive or disabling." 

2. The appellant was examined by the County 1 s Employee
Medical Examiner on April 14, 1988, and a high level
hearing loss of greater than 40 decibels was noted at
3000-8000Hz. His hearing was found to be norm�l through
2000Hz.

3. The appellant u.nderwent another examination at the
Treatment Center on April 16, 1988, with the same resalts.
His discrimination exceeded 90% in both ears.

4. On June 1, 1988 Dr. Gerald Reed examined the appellant
and concurred with the prior findings, including the
discrimination rating in excess of 90%. Dr. Reed did say
that he should avoid acoustic trauma ..

5. On August 1, 1988 Or. Maureen Healy examined the
appellant and also concurred with all of the' prior findings.

It was the judgment of the Board tWat the appellant met the 
establ.ished standards for normal hearing. Further,.-whi1e the�e 
was a documented high level hearing loss, there was no evidence 
to sh6w that it was progressive or disabling. Accordingly, it 
was the decision of the Board that the rating of "Not 
Acceptable" was incorrect, and the County was directed to 
rescind that rating and to continue processing the appellant 
for employment in ·accordance with established procedures. 
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CASE NO. 88-31 

An applicant appealed from the "Not Acceptable" medical 
rating received for the position of Firefighter. The County 
s�bsequently changed the rating to "Acceptable", which rendered 
the appeal moot. 

CASE NO. 88-33

An applicant appealed a "Not Acceptable" medical rating 
received for the position of Police Officer Candidate for 
alleged failure to meet established vision requirements. Prior 
to Board action, the County re-examined him and changed the 
rating to "Acceptable", rendering the appeal moot. 

CASE NO. 88-38

An applicant for the position of Police Officer Candidate 
appealed from the "Not Acceptable" medical rating received for 
failure· to meet established vision standards. 

The applicant was re-examined by the County, prior to Board 
action, and passed the test, thereby nullifying the appeal. · 

CASE NO. 88-42 

An applicant appealed the "Not Acceptable" medical rating 
received for the position of Firefighter. The record showed 
tha·t: 

T. The appellant was given a pre-employment medical
examination on August 29, 1988 and the County asked him to
submit a report from his doctor.

2. On September 1, 1988, the doctor sent a letter to the
County stating that he had been treating the appellant for
"atypical depression with panic attack" since March 17,
1983. He stated that the appellant was presently on ·
medication, but that he saw no reason why his treatment
would interfere with the duties of a firefighter.

3. On September, 19, 1988, the Employee Medical Examiner
rated the appellant "Not Acceptable" because of the
personalfty disorder.
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CASE NO. 88-42 CONTINUED 

4. Section 6.0, L Mental, Emotional and Personali,ty
Disorders of the County's Administrative Procedure '4-13
M e,d i c a 1 S ta n d a rd s s ta t e d :

"As determined by various modalities of exa,ination, 
i n c 1 u d i n g per so n a 1 i n t er vi e w a n d p h y s i ca 1 a nd men ta 1 
status examination, together with such or,a :l .or written 
psychological and personality tests. and psychi,atri:c 
consultation as may be elsewhere required, the ,causes. 
for rejection for appointment shall be! 

(a) Psychosis. Current or documented history thereof,
including, but not limited to schizophrenic a.nd manic
depressive disordefs.

(b) Psychoneurosis. Current or docume.nted history of
any psychoneurotic disorder, including, but not
lim1ted to acrophobia, claustrophobia, anxiety,·and
obs�ssive compulsion, �hich is of such a nature -0r
degree as to re a so nab 1 y be expected to preclude the
satisfactory performance of duties.

(c) Personality Disorders, of any recog-0ized tYP•�
current evidence or hi story thereof, of such natur,e or
degree as to constitute a handicap to Job perfor,man.ce
�r to satisfactory interpersonal work relati-0nships . .

II 

An individual's abil ity to perform satisfact.orily was a
judgment call, and based on hi� direct knowledge and experience 
with the County, the Board believed the Employee Medical 
Examiner's ruling was reasonable. Therefore, it was the 
judgment of the Board.that the 11 Not Acceptable" medical rating 
be sustained because of the ongoing treatment and medication. 

CASE NO. 88-48 

An applicant for the position of Firefighter appealed the 
."Not Acceptable" medical rating received for _failure to meet 
the vision standards. 

The County retested the applicant, prior to Board action, 
and rated her "Acceptable", rendering the appeal moot. 
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RETIREMENT 

CASE NO. 88-4

A-Bus Operator appealed from the decision of the
Administrator on her application for a service connected 
disability retirement. The record showed that: 

l. The appellant began employment with Montgomery County,
as a Bus Operator, on February 19, 1985.

2. The appellant allegedly injured her back on July 19,
1986 while performing normal bus -0perator duties and there
was insufficient evidence to show a dir�ct trauma or
accident on th�t date.

3. The appellant allegedly reinjured her back on August 8,
1986 when the County car she was driving was bumped from
the rear by another vehicle. The only damage to the County. 
car was a possible bent rear license plate. 

4. There was extensive medical evidence that showed the
appellant had a degenerative disc dis�ase. However, the
appellant's personal physician's diagnosis and prognosis
was highly negative and contrary to the findings and
conclusions of the numerous specialists that had examined
her. The medical findings indicate the degenerative disc
disease predated the appellant's employment with the County

· and the majority of physicians believed she may continue
employment, provided there was no heavy lifting.

5. The appellant was a member of the U.S. Army Reserves and
_ had participated in all required weekend •nd annual drills 
since September 1986. She underwent a physical exam for 
the Reserves in May 1987 and had been allowed to continue 
with her obligation. 
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CASE NO. 88-4 CONTINUED 

, After due consideration of the extensive evidence of 
record. it was the judgment of the Board that the appellant was 
not disabled from work as the result of "an accident occurring, 
or an occupational disease incurred or condition aggravated 
while in.the actual performance of duty", and therefore, was 
not eligible for a service connected disabilitj retirement. 
Based on the medical evidence, the Baird was not convinced that 
either of the two incidents in 1986, could have, or would have 
aggravated th� appellant's condition. The issue of non-service 
connected disability was moot as she had insufficient service 
for eligibility. Accordingly, the Board sustained_ the decision 
of the Administrator and the appeal was denied. 

CASE NO. 88-12 

I 

A Deputy Sheriff appealed from the decision of the Chief 
Administrative Officer that her resignatiQn constituted a 
withdrawal of her prior application for a service connected 
disability retirement. The issues before the Board were: 

1. Did the Board have jurisdiction?

2. Did the appellant's resignation render the application
for· a service connected disability retirement moot?

On the issue of jurisdiction, the Board noted that: 

1. Section 33-56 Inter�retations of the Employees'
Retirement System for ontgomery Courity states that 
"� .• Decisions by the Chief Administrative Officer may be 
appealed within fifteen days to the Merit System Protection 
Board •.. ". 

2. On October 5, 1987, the Administrator of the Disability
Retirement Program wrote to the County and asked" .•• if
the circumstances surrounding the suspension of (the
appellant) from duty.modifies in any way her eligibility
for benefits under the Disability Retirement Program ..

11 A decision on the claim was deferred pending 
clarification of this question. 
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CASE NO. 88-12 CONTINUED 

3. On November E, 1987, the appellant was notified by the
County that " . . .  In the event that you are given notice
that the application will not �e proces�ed, such would
constitute a denial of disability retirement benefits and
appropriate recourse is provided under the County's
Retirement Law for an appeal, initially with the Prudential
Insurance Co. and then the Merit System Protection Board,
if necessary . . • "

4. On February 11, 1988, the Chief Administrative Officer
notified the Personnel Office !that 11 • • •  it is my decision
that the action of resignatiori by an employee constitutes a
withdrawal of that employee's application for disability
retirement when the resignation comes prior to a final
decision on the disability retirement appli�ation. (The
appellant) i� not eligible for disability retirement under
the circumstances."

5. On March 2, 1988, the Administrator notified the County
that it had received the Chief Administrative Officer's
decision and that " • . . Based on this information,
Prudential will take no further action in regard to this
matter. • • II 

The County argued that the Board lacked jurisdiction to 
hear the appeal because it did not involve an appealable 
issue. The County contended the Chief Administrative Officer's 
decision of February 11, 1988 was simply a response to an 
inquiry from the Administrator, and therefore� not a final 
decision of the Administrator that was appealable to the 
Board. It was· the judgment of the Board that the February 11, 
1988 decision of the Chief Administrativ� Officer wa� clearly 
an interpretation of the Employees' Retirement Sy�tem for 
Montgomery County, as requested by the Administraior� whieh was 
appealable to the Board under Section 33-56. Accordingly, it 
was the judgment of the Board that the decision of the Chief 
Administrative Officer was appealable and the appeal noted with 
the Board was properly and timely filed. 

. ' 

The record on the issue of the effect of the resignation 
showed the following: 

1. The appellant's status as a member priar to the dat� of
her resignation was not disputed.
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CASE N0 .. 18-12 CONTINUED 

2. On June 26, 1987� Counsel for the appellant sent�
letter to the County askin� " . . .  whether a resignation • .
. would in any way affect a p•nding application for
disability retirement . • • " The County never 8ff$Wered that
inquiry.·

3. The application for a service connected disability
retirement �as filed on July 2, 1987.

4. On September 25, 1987, the appellant su�mitted a letter
of resignation, noting a request for continuation of the
disability retirement review.

5. The Chief Administrative Officer's decision to deny
further eligibility, subsequent to resignation, was based
primarily on his concern for the appellant's employment
status should the �pplication be denied, and/or the ability
of the A�ministrator to make a proper determinattor of·
eli.gibililty under the law.

6. The Employees' Retirement System for Montgomery County
does not contain any provisions concerning involuntary
withdrawal of an application for a disability retire�ent.

7. The delays in processing the application were: �ause� by
the County and were completely outside the control -0f the
appellant.

The application for a service connected disability 
retirement was filed approximately 80 days prior to the letter 
of resignation and there was no evidence to show that the 
County and/or· the Administrator took reasonable, prompt action 
on the application or responded to inquiries of Counsel� 
Further, the decision of the Chief Administrative Officer was 
not based on, or supported by, provisions of law. After due 
consideration, it was the judgment of the Board that the 
decision of the Chief Administrative Officer was incorrect and 
unjustified. In fact, it was the Board's judgment that the 
February 11, 1�88 decision addressed the appellant's 
eligibility for a disability retirement rather than her 
continued eligibility for consideration for such a retirement. 
Such a decision is the responsibility of the Admi�istrator 
based on proper evidence and appropriate due proc�s� procedures. 

Therefore, the Co�nty was directed to reinst�te processing 
the applicat;on for a service connected disability retirement 
and to reimburse appellant for reasonable attorney's fees 
incurred. 

APPEALED TO CIRCUIT COURT BY THE COUNTY 

- 67 -



CASE N0.-88-32 

. .  A Building.Attendant appealed from the decision of the 
Disability Retirement Administrator on his application for a 
servic�-connected disability retirement. 

The Disability Retirement Administrator, in his decision of 
June 15, 1988, stated: 11 • • •  The medical evidence does not 
suggest that (the appellant) is disabled from his employment as 
a building worker. None of the physicians have indicated that 
his injury is permanent and that he is actually disabled from 
his job • ... For all of these reasons, it is the opinion of 
this Hearing Examiner that (the appellant) does not qualify for 
a disability retirement. 11 

The record showed that: 

l. Appellant sustained a work connected injury in 1977,
but there was no indication of the nat�re of that injury
and no medical evidence to show any permanent disability
from that injury.

2. On March 9, 1981 appellant fell out of a rolling chair
while performing the duties of a Building Attendant, which
�esulted in low back discomfort. There was no evidence to
show any mechanical problem with the chair or what caused�
appellant .to fall.

3. On April 7, 1981, Dr. Robert Roberts reported that all
x-rays were within normal limits and that appellant had
full range motion of the lumbosacral, �pine.

4. On April 30, 1981, Dr. Paul Meyer reported: 11 I find no 
convincing evidence of a radiculopathy • .•. he has a 
chronic low back strain ... he may have had a nerve root 
c o n t u s i o n , b u t a g a i n , th e re i s n o e v i den c e o f a ny type o f 
concrete findings ..• ". 

5. On August 10, 1982, appellant underwent a myelogram and
a CT scan. Dr. Meyer reported that they were both within
normal limits and there was no evidence of discogenic
problems.

6. On March 13, 1983, appellant allegedly fell again when
he stood up, pushed the chair away with his legs, and then
missed the chair when he went to sit down. Dr. Roberts did 
not note any further problems as a result of this fall. 
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CASE NO. 88-32 CONTINUED 

7. On July 20. 1984, appellant underwent anothe� myelOgram
and CT scan. On S_ept.'21, 1984, Dr. r,1eyers·r�porte<i tfiai
" ... The CT scan sho�ed a small questio�able defett at L4�5
on the right but he �id nqt complain of a11y pain or
symptoms referable to the L4 nerve rqot. Thf;!re w�s a
small central disc at L�-5 �µt ·no ev.idence of any type of
lateral root compression . ... All i� all, he does 11ot have
a v,ry convincing story for any type of disco�enic
problems .•. ". · · 

8. After an exami11ation on Dec. 3, 1985, Qr James Hooper
reported hi� diagnosis as "atute and chronic lumbpsair-1
strain with possible impingement or radiculopathy as a
result of either scarring or some additipnal prdtusion of
the· disc •.• 11. It was noted that .Dr. Hooper was u11der the
impression that surgery had been performed p�ipr to his
examination and did not correct the record until Augµst
1986.

9. On July TO, 1987, appellant underwent an MRI
examination. ·The Montgomery Imaging Center·reported its
1mp�essicin as "disc degeneration at L4-5 and L5-S1 with
associated generalized annular bulging. No nerve root
compromise."

10. On July 13, 1987, Dr. Frank Nisenfeld examined
appellant and reported his diagnosis as degeneratJve disc
disease of the Turnbo-sacral spine. or; Nisenfeld also
stated: 11 • • •  The patient is not disabled according to the
definition bf being unable to perform anj and every duty of
his usual occup�tion as a building atteridant .. �".

The issue before the Board was whether the appellant was 
able to perform the duties of a Building Attendant or was he 
disabled from such employment. After careful review of the 
written record, it was the judg�ent of the Bbard'that the 
finding of the Administrator was reasonable and base� on the 
medic�l evidence of record. The Board could find no evidence 
of permanent incapacity or injury that would prevent appeliant 
from performing the duties of a Building Attendant. 
Accordingly, the decision of the Administrator was sustained 
and th� appeal was denied. 
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CASE NO. 88-41 

A Police Officer appealed from the decision of the 
Administrator on his application for a service connected 
disability retirement. The record showed that: 

i. On January 21, 1972, when completing a Report of Medical
History form, the appellant certified that he was in
excellent health and had not been treated for any illness
within the previous five years. He was subsequently
employed as a Police Officer.

2. On March 14 j 1975, the appellant was admitted to the
hospital for surgery because of duodenal ulcer disease.
The hospital subsequently reported that the patient had a
nine year history of the disease; had experienced a massive
upper GI bleed in 1968 that required transfusion of 7 units
of blood; had another bleed in 1970; and had intractable
ulcer disease.

3. The ap pellant was later returned to duty, but it was
limited to sedentary work and day time hours only. He was
later trained and assigned as a polygraph operator.

4. The appellant had stated that the job became very
stressful as the work level increased, due to the lack of
cooperation and assistance from others assigned to work
with him.

5.· On August 27, 1987, the ap pellant's doctor recommended
the patient be retired or given a fundamental change in his
work situation.

6. On December 14, 1987, a second doctor reported that,
with the eliminatibn of stress, the appellant �hould be
able to perform almost any type of work.

7. On March 17, 1988, another doctor also reported that the
.ap pellant could continue as a Police Officer III, as long
as it was in a different environment.·

8. The Police Department indicated that it was willing to
accommodate the appellant and had a Police Officer III
position a¥ailable in the.Warrants Section, which would be
in a non-stressful environment. The assignment would not
affect his salary, benefits or classification.

9. The appellant did not consider the· position in the
Warrants Section to be of "comparable status" and preferred
to be retired.
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CASE NO. 88-41 CONTINUED 

10. Section 33-43 (e)(2) of the Employees' Ret.frement
System for Montgomery County stated that in order to be
eligible for a service connected disability retirement, the
member must be "unable to peTform the duties of the
occupational classification to which assigned . . .  or a
position of comparable status within the same department .
. ... . 

. 

. 

It was the judgment of the Board that the recor·d supported 
the finding of the Administrator. The appellant may be 
employed and .the County had agreed to a transfer to a 
non-stressful position wit,hout any affect on his salary, 
benefits or classification. While the duties -may differ from 
prior assignments, the position was a Police Officer III, and 
therefore, was not only comparable, but i dentical to his 
current assignment. Accordingly, the decision of the 
Administrator was affi.rmed. 

The Board also questioned the appellant's eligibility for 
such retirement for two reasons. First, the illness was 
clearly a pre-existing condition, and secondly, medical 
information he provided at the time of employment was 
apparently false, which could invalidate any subs�quent claim 
for disability. Howe�er, it was not necessary to addres� 
either of these issues at the time. 

APPEALED TO CIRCUIT COURT BY THE APPELLANT, .BUT 
SUBSEQUENTLY WITHDRAWN WITHOUT COURT ACTION 

CASE NO. 88-46 

An Office Services M�nager appealed from the decision of 
the Admi.nistrator on her application for a service-connected 
disability retirement. The record showed that: 

1. The appellant began employment with the County in 1975
and was transferred to the position of Office Services
Manager, Grade 13 in 1986. In this position� she served as
sole administrative support for the Division Chief and
eight engineers, was in charge of the energy account system
and handled all reservations for use of all meeting
facilities in the central Rockville complex.·

2. The ·appellant alleged that the work load was extremely
heavy and stressful, causing severe health problems. The
work load and stress were affirmed by one of the engineers
and the Deputy Director of the Department.
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CASE NO. 88-46 CONTINUED 

3. The appellant started having health problems on-the-job,
in the latter part of 1986. She started receiving medical
treatment in January 1987, on the recommendation of the
Deputy Director.

4. On December 4, 1987, a doctor submitted a report stating:

"There is no objective evidence that she is disabled 
from performing the physical duties of her occupation 
as an office services manager. 

Subjectively however, she reports developing headache, 
palpitations and chest pain as a result of the 
stressful aspects of her job, especially late in the 
day when she is fatigued and less able to cope. It is 
likely that her heart rate and blood pressure are 
elevated at these times and that she does get Angina 
Pectoris which is occupati�n ind�ced. When her 
disease progresses to the point where she is 
physically disabled, that disability tould b� 
considered job related. 

Her physicians are aware of the above and will n-0 
doubt advise her to reduce her work load • . .  
Therefore she might be considered disabled as a result 
of her physicians ordering her not to perform the full 
duties of her occupation. Whether this form of 
disability is compensable, I leave to the judgment of 
othe.rs." 

5. On December 6, 1987, another doctor reported as follows:
. ' 

" • . • I believe that she is completely unable to 
perform her tasks as an office service manager. Again 
I believe that her prognosis to return for her usual 
occupation does not appear to be good. Specific 
factors that would prevent her usual occupation are 
rather more diffuse, related to stress and her 
hypertensive atherosclerotic cardiovascular disease. 
As regards to limitations and restrictions, perhaps a 
job of much lesser responsibility and stress could 
possibly be satisfactory for her. As regards ·to 
medications, she is presently on those which are 
necessary for control of blood pressure and heart 
disease. In regards to other type of work, as already 
stated, po�sibly one of less stressful demands. It 
would appear that her condition is job related 
although not the organic aspect of it . . .  11 
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CASE NO. 8.8-46 CONTINUED 

f:i. On February .4, l.9.88, .a d.o.ct.or submitted a ,repo·rt 
· s·tating th.at ,the appellant was suffering from ,righ't
aor-ttc-fliac disease; had ·severe limitation of functional
capacity; was totally an.d ·permanently disabled from work;
a.nd. wa_s not a suitable candidate for rehabfl;ft.ati·on
services.

7. On February 5, 1988, a doc.tor r·eported that ·he ·had been
treating the appe1 lant si nee Feb.ruary 25, 1987. His
diagnosis was "coronary artery disease, .hypertensi"on,
periphera.l vascular dfs;ease·". He al so ·reported that a
cardiac cathete.rization was done on April 9, 1987 and
reve�l ed triple vessel coronary disease. He noted that the
ap.pellant was taking th.ree kinds of medication; had severe
limitation of functional capacity and was totally and
permanently disabled from. work.

�- Dn January 20, 1988, the appellant was awarded a 
non-service co.nnected d i:s.abJli ty .reti reme,nt by the ·County I s 
cla.im service. lh,e .retir,ement w.a,s ,effective January 30, 
1988. This decision w�s appealed to the Admi:nistrato.r. 

9. On March 25, 1988, one doctor su.bmitted a supplemental
letter stating:

11 • • •  I have had an opportunity to discu.ss (her) work 
environment with her and review her j-0b description. 
Based on this informatio .n, it is .my understanding that 
(she) has either been totally incapacitated for duty 
or partially and perma.nently incapacitated for duty 
,s a Montgomery County employee as a result of the 
stressful work conditions associated with the actual 

. perform a n c e o f her du ti e s 
. . . 

II 

10. The Administrator held a hearing on April 11� 1988, and
after hearing testimony and reviewing the documentation
ruled as follow�:

11 • • !It is (the appellant's) position that her
employment caused an aggravation of her medical 
condition while in the performance of her duties as an 
employee of Montgomery County rendering her inc�pable 
of performing those duties as she had pr�viously 
performed. In orde� for a service connected 
disability to be awarded, the Code state� that the 
condition be . aggravated.· Webster's Dic�io�ary �efines
aggr�vate as to worsen. Other conventional 
dict.ionaries sub.scr.ibe to this definition." 
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CASE NO. 88-46 CONTINUED 

"Based upon all of the· evidence, medical reports, and 
other exhibits, I find that (the appellant's} 
condition was not aggravated or worsened by her 
employment. However, I do find that (the appellant} 
experienced temporary symptoms of the disease during 
certain times when she was working. I also believe 
that some of the stress associated with her job caused 
her to experience those symetom�, but, that the stress 
experienced while working did not aggravate her 
medical condition. 

· I find that the evidence in this case suggests
that (the appellant) had a condition, the natural and 
proximate result of which caused her to be incapable 
to pe�forming her duties as she had previously 
performed them. As such, I believe (the appellant} is 
entitled to a non-service connected disability." 

11. Section 33-43 Disability Retirement of the Employees'
Retirement System for Montgomery County states in part:

"(c} Service Connected Disability Retirement. A

member may be retired by the Disability Retirement 
Hearing Board on a service connected disability 
retirement if: 

(l} the member is totally incapacitated for duty or 
partially and permanently incapacitated for duty as 
the natural and proximate result of an accident 
occurring, or an occupational disease incurred or 
condition aggravated while in the actual performance 
of duty; that the incapacity is not due to willful 
·negligence, and the incapacity is likely to be
perm a n en t • I n ext en u a ti n g c i r c um s ta n c es , the
Disability Retirement Hearing Board may waive the
requirement that a member's incapacity is likely to be
permanent and �ay approve a temporary disability
retirement for· one or more one-year periods until the
incapacity is �ither removed or it becomes apparent
that it is likely to be permanent.

(2) The member or the member's department head has
made application for disability ret·irement at least
thirty days before the date the retirement is to be
effective. The Disability Reti.rement Hearing Board
may waive the thirty day application requirement
period.

(3) The member is unable to perform the duties of the
occupational classification to which assigned at the
time disability occurred or a position of comparable
status within the sa�e department, if qualified�"
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CASE NO. 88-46 CONTINUED 

The issue before the aoard was whether the appell ant ·was 
eligible for a service-conne.cted disability retir,ement. Under 
S�ction 33-43(c), in order to be eligible for � 
service-connected disability retireme�t, an individual must be 
"incapacitated for duty as the natural and proximate resul·t of 
. . .  eondition aggravated while in the actual performance of 
duty� . .  " and "unable to perform the duties of the 
occupational classification to which assigned at the time 
disability occurred or a position of comparable status . . . " 

The majority .of the Board found the medical evi.dence 
sup ported the claim of aggravation while in the actual 
performance of duty, and the doctors all agreed that the 
ap pellant could not perform at the level to which ass1gned at 
the time of retirement. Additiorially, the County was •ware of 
the problems and fail ed to take any step to ease the stress or 
reduce the work load. The Board further noted that in Whitaker 
vs Montgomery County, the Circuit Court had held that if th� 
County was unable to p1ace such a person in a comparable 
position, then a service-connected disability must be awarded. 

Therefore, after due consideration of all of these factors, 
it was the judgment of the majority of the Board that th� 
appellant met the requirements for a ser�ice-connect�d 
disability, under Section 33-43(c) of the Employees' Retirement 
System for Montgomery Co�nty. Accordingly, the County was 
directed to: 

1. Change the disabili�y retirement from non-service
connected to service-connected, with the same effective
date.

2. Re-calculate benefits due under Section 33-43(h)( l) and
reimburse the appellant additional benefits due as the
result of this change.

3. Reimburse the ap pellant for reasonable attorney's fees
incurred.

The dissenting member of the Board was concerned about the 
l�ck of documentation of a sustained medical problem, the lack 
of any indication that the condition had been aggravated and 
the absence of a specific time or cause of the change in the 
condition. Because of these concerns, he could not support the 
awarding of a service-connected disability retirement. 

APPEALED TO CIRCUIT COURT BY THE COUNTY;
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CASE NO. 88-52

An employee appealed from the decision of the Chief 
Administrative Officer on his request to transfer reti rement 
credits. The facts were undisputed. The issues to be resolved 
were: 

1. Did the appellant rely, to his d�triment, on incomplete
or incorrect advice or information provided by the
Personnel Office?

2. If so, should he be allowed to purchase the retirement
service in question at the transfer cost, in lieu of the
full actuarial cost?

On the first issue, the Board coricur red with the 
Fact-Finder that "the grievant relied to his detriment on 
improper advice and info rmation f rom the Personnel Office." In 
.the Board's judgment, the Personnel Office staff had the 
responsibility to ascertain the exact natur e of the appellant's 
situation - i.e. - purchase or transfer - as -the County 
Retirement Law has a different procedure for each. A new 
member coming into a complex retirement system could not 
reasonably be expected to know and understa�d the intricate 
details of a transfer. The role of the Personnel Office was to 
facilitate such actions and to p rovide employees with complete, 
accurate information in a given situation. ·This clearly did 
not happen in this case, and resulted in an illusory benefit 
for the appellant. 

The second issue involved attaining j b�lance cif fairness 
and equity. The Board was satisfied that the appellant made a 
good faith effort to achieve the transfer in a timely manner, 
but was unable to do so because of a lack of prope.r information 
and assistance from the Personnel Office. On balance, the 
employee had too great a burden to meet, considering the 
obstacles placed in his way by management, as documented by the 
record. Therefore, it was the judgment of the Board that the 
appellant should receive full retirement credit at the transfer 
cost. Accordingly, the County was directed to: 

l. Rescind the March 14, 1986 agreement fo r purchase of
th ree years, seven months of State service at a c-0st of
$12,309.08.

.... . 

2. Process the necessary paper work. to allow the appellant
to receive full c redit for th ree years, ele�en �onths of
State ser vice at a cost of $3,569.93 (The amount of refund
received from the State).
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CASE :NO. 8�-52 C·ONTINUED 

3. Cre dft ,monie,s pa id ;U·t:1.der �the ,pu r.cl'ta se .agreement :(.#a
above ·) �.owa r�s ·the a,m.ou.n.:t du.e :(#2 a�.ove) �rn.da ;r :ra n.ge for
payme)1t .of :t;he ba lance ,d;u.e , ,pu-rs.�.cl:nt t,o Sec:ti,on :3:3.:..�n ,Cnd o,f
tl'te Empl\�yee s·' .Reti re.me�:t �ys;t.�m for Mpntg,omery C;o.u 11:t:)',•

4. Coinpl et.e .a n trc1ns,actJ<>n'.s ·n.ecess atY to i mpl em�.n:t :tl'ti s
d,ec(si;O,.� ,W:ithrn '30 da:YS ,9,f ·t·�.e da-te ,Qf thi S de�J sfon�

Th,e .co.unty wa s fu ;rther or.�.erle,� -t.o ,r.eimbur.se the �ppell.ant 
for rea sona.bl_e a ttor,ney '.s fe.e s Jnc u.rr.ed i.n pµ.r su j ,n.g this m,a 't.t.e·r, 

APPEALED T.O CJR:CUIT CQl,JRJ B·Y THE cou,N·TY 
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SUSPENSION 

CASE NO. 88-6 

A Bus Operator appealed his suspension without pay. Prior 
to the hearing, the case was settled and the appeal withdrawn. 
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WITKIN-GRADE REDUCTION 

CASt NO. 88-7 

A. Truck Driver appealed a·5% Within�Grade Reductio� for 20
work days for al 1 eg.ed- tardiness .  The record showed· that: 

1. The appel 1 ant admitted the numerou,s i nstan-ces of
tard.iness during the last three years because of' p�rsonal
problems. 

2. The appellant r�ceived counseling about his tardiness on
May 30, 198� and again on September 4, 1986.

3. The appell ant received a Written Reprimand on.January
29, 1987 for being tardy 16 times during the period of
August 1 � 1986 to December 26, 1986. The letter of
reprimand warned that further violations of attendance
policy would result in a reduction in pay.

4 •. The appellant was tardy on 7 or 8 occasions between 
December 26, 19S6 and February. 20, 1987. He received a 

. Statement of Charges on March 5, 1987 , with the 5% 
Reduction in pay occurring on April 23, 1987. 

5. The decision of the Chief Administrative Offiter was
mailed to the appellant ori December 2, 1987 (ce�tified
mail), and was returned to the County on January 5, 1988 as
undeliverable. The decision was then sent to the
Department and handed to·him on February 2, 1988.

6. The .Department had issued Department Procedure Mo. 1-3
Tardiness and Re�ortinf Requirements on August 1, 1986.
This procedure s ates n part: 

" . .• 2.4 All occurrences of tardiness sh�ll be 
documented. Any em�loyee who is tardy for work more 
than five (5) times during any consecutive 12-month 
period will b.e subJe,ct to progressive disciplin�ry 
action for continued incidences of tardiness (i.e., 
the sixth (6th) time an employee is tardy in any, 
consecutive 12-month period becomes the first incident 
of abuse; the seventh (7th) time becomes the second 
incidence of abuse, etc.). The fact that the amount 
of time late may be made up does not negate the·· 
instance of tarc!iness." 
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CASE NO. 88-7 CONTINUED 

" .3.4 Second Incident of Abuse {7th time tardy 
in any 12.;.month period) - Reprimand. For.ward a 
memorandum to the employee summarizing the 
circumstances and action taken, and place a copy in 
the employee 1 s personnel file. 

3.5 Third Incident of Abuse {8th time tardy in any 
12-month period) - Five percent (5%) reduction in pay

. for twenty (20) working days. Forward a memorandum to
the employee summarizing the circumstances and action 
taken and place a copy in the employee 1 s personnel 
file. 

3.6 Fourth Incident of Abuse {9th time tardy in any 
12-month period) - Five percent (5) reduction in pay
for one hundr�d twenty {120) working days. Forward a
memorandum to the employee summarizing the
circumstances and action taken and place - copy in the
employee 1 s personnel file.

3.7 Fifth Incident of Abuse {10th time tardy in any 
12-month period) - Dismissal. Prepare, justify and·
submit through departmental channels, a request for
dismissal ... " 

There were two issues before the Board. The appellant 
believed the action ·was inappropriate and wanted it rescinded, 
while the County wanted the appeal dismissed for lack of filing 
a timely appeal. On the timeliness issue, the county contended 
the appellant 1 s failure to pick-up the .ce�tified mail and 
appeal within 10 days of the date of the Post Office 
notification, made the appeal untimely. Section_ 29- 4 Afgeal
Period of the Personnel Regulations gives an employee" 
working days from receipt of a written decision of, the Chief 
Administrative Officer" to note an appeal. Responsibility for 
delivery of that decision rests wi.th management and the rec-0rd 
showed that delivery was not accomplished until February 2, 
1988. The appellant 1 s appeal of February 12, 1988 w�s filed 
within the period all owe�. Therefore, it was the judgment of 
the Board that the County 1 s request for dismissal be denied. 
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CASE NO. 88-7 CONTINUED 

There was no question that the appellant was tardy on 
numerous occasirins subsequent to August 1, 1986, the date the 
new policy was put into effect, and· that the tardiness problem 
spanned a period of approximately three years. It was also 
clear that, due to the personal nature of the problem, 
management was fairly lenient prior to the implementation of 
the new policy, and even after its implementation. The policy 
called for dismissal after 10 instances of tardiness in a 
12-month period, yet after 24 instances of tardiness in
approximately 7 months, the �ction taken was a 5% reductirin in
pay for 20 work days.

Attendance at work in a proper and timely manner is the 
responsibility of the employee. The appellant indicated the 
tardiness was caus�d by personal problems and it was his duty 
to take appropriate action to allow ti�ely reporting for work. 
Simply providing an expl.anation for the tardiness does not 
justify it, as he seemed to believe. Based on the record, it 
was the judgment of the Board that the appellant received 
adequate notice, proper counseling and reasonable warning of 
the consequences of continued tardiness. Therefore, the 
continued tardiness in January and February 1987 were 
sufficient and justifiable cause for the action taken. 
Accordingly, the actio� was sustained and thi appeal was denied; 

APPEALED TO CIRCUIT COURT BY THE APPELLANT

CASE NO. 88-11 

A Recrea�ion Specialist appealed a 2% Within-Grade 
Reduction fo� one year for alleged: 

1. Failure to perform duties in a competent or acceptable
manner.
2. Violation of an established policy or procedure:
3. Theft and misappropriation of County funds and property.

The record showed that:

l. From November 1986 to April 1987 the appellant was
responsible for obtaining and distributing Capital Center
tickets to the outreach staff.
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CASE NO. 88-11 CONTINUED 

2 . O n J a n u a r y 1 6 , 1 9 8 7 t h e D e p a r t me n t i s s u e d a n d 
implemented new "Recreation Outreach Policies". The 
Revenues section of that pol.icy stated: " ••. Revenues from 
any activity where tickets are purchased through an advance 
request form are due in to the Recreation Supervisor not 
later than two work days after the activity. Revenues from 
all other activities will be reconciled through the regular 
close out advance cash flow process every other week ..• ". 

3. From February· to June 1987 the appellant's supervisor
made repeated attempts to resolve the ticket problem with
him� but without success. 

' 4. The appellant admitted that the money was intermingled 
with his personal funds in his checking account and alleged 
that he wrote a check to withdraw $600.00 to give to the 
County in mid-May 1987, but subsequently lost the money and 
the check book. Despite several requests, the appellant 
refused to provide documentation to prove this· allegation 
and there was no evidence in the record to support such 
contention. 

5. On July 30, 1987 the appellant was notified that he
owed the County $801 .00 for lost ticket money� Subsequent
to an audit being performed, the amount was reduced to
$778.00.

6. At time of the audit it was noted that the appellant
had received inadequate supervision, had failed to maintain
permanent records of the transactions and failed to remit
funds to the County in a timely manner.

The handling of public funds is a very serious 
responsibility that cannot be ignored. It was quite evident 
that all parties in this case failed to take timely action in 
accounting for the funds. However, that did not justify or 
excuse the appellant's action of placing the funds in his 
personal checking account instead of remitting to the County in 
a timely manner� After due consideration, it was the judgment 
of the Board that the record clearly supported the charges. 
Accord in g 1 y , the d i s c i p 1 i n a r y a c t i on w a s s us ta i n e d a n d' the 
appeal was denied . 

. APPEALED TO CJRCUIT COURT BY THE APPELLANT. 

CASE-NO. 88-20 

A management official appealed his Within-Gr�de Reduction, 
The case was settled pricir to Board action and the appeal was 
withdrawn. 
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CASE NP_r $.8-�1 

A Prograro �ana�er 4fp,1l�d J Written Reprimand tnd �sked 
that th� action be 4lsm1$Jtd� 

The �ppellant �rgued that .the disciplinary aeti9n $hOY1d be 
dismi�se� a$ it was not ta}en in a timely manner. The County. 
argued that the appellant reqµ�sted several exten$ion1 and that 
a
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th� 1ss�es and to verify 1nfor�Jti90 supplied by the 
appellant� The r�cord $howed t�at: 

1. Th� sp�c1f1, incident, that began the chain of ,vent$
that le� to the disciplinary �ction, occurred on OctQber
30, 19�7. but did not' ,om, t() the Co1,.1nty 1

$ �ttttntton until
early De�emb�r 1987.

•. 

2. on December 1s,·19ij7, the appellant's $UpervisQr met
_with him tp discuss the allegations. On December 22, 1988,
the supervisor asked the appellant to confirm hi$ eaf11er
statement by putting it in written form.·

3. The appellant was informed orally on December 24, l9a7
that he would be recefvtng a Statement of Charges� The
statement of C�trge$ wos prepart:!d on December 31, 1987 and
given to the ·appellant on January 6, 1988,

4. The appellant and his Counsel met with management on
January 21, 1988 to respQnd to the char9es.

5. Having heard nothing, on March 2, 1988, Counsel sent a
letter to the Department of Transportation inquiring on the
status of the situation. The Department of Transportation
did not respond to Counsel.

6 • on Apr i1 2 2 , 1 9 8 8 , the a p p e 11 a nt w a s · g i v e n the No t i c e o f 
Di s c i p 1 i n a r;: . A.ct ton_ • dated �pr n 1 , 1 9 8 8 • � ·· · · 

7. There was nothing 1n the record to show that the County
conducted any further investigation after January 21, 1988
or obtained any further information or verification of
prior information from any source • 
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CASE NO. 88-21 CONTINUED 

8. Section 27 ,oiscipl inary Actions, subsection 27-1 Policy
of the Personnel Regulations, 1986, states, "A disciplinary
action against an employee must be initiated promptly when
it is evident that the action is necessary to maintain an
orderly and productive work environment • . . "

After due consideration of the record, it was the judgment 
of the Board that the Department, without any justifiable 
reason or excuse, failed to take a reasonably timely action in 
this case� The evidence was known in early December 1987; all 
persons involved were County or State/County employees and 
readily available; and the nature of the situation and the 
facts did not require or warrant extensive analysis and lengthy 
time to make a decision. 

The Board was also concerned about the Department's failure 
to respond to Counsel I s inquiry in early March 1988. 
Employees, and Counsel, ·are entitled to such information and 
the failure to respond only added to the appellant's 
apprehension. The Board was very concerned that such action 
may result in a de facto type of punishment from which the 
employee had no effective form of appeal or redress. The delay 
in making a decision and the delay in taking a�tion denied the 
appellant's right to� timely resolution of . this case. In the 
Board's judgme.nt, justice. delayed was justice deni,ed.,-

Accordingly, the Motion to Dismiss was granted and the 
County was directed to rescind the written reprimand and to 
remove all documentation related thereto from the appellant's 
personnel records. The County was further ordered to reimburse 
the appellant for reasonable attorney's fee� incurred in 
presenting this appeal. 
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