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By Frank Johnson, Asst. Co. Atty.
and Principal Counsel, Code Enforcement

I consider the work of code enforcement to be among the most important tasks government can
perform for its citizens. It is through code enforcement that the laws passed by our Executive and County
Council are made effective. Laws, however mighty, do not themselves address neighborhood problems,
prevent consumer problems or correct building code violations. They have to be enforced to be meaningful.

Bnlrad ta neighhorh i3 i ife 1
linked to neighborhood stability and the general quality of life in

Code enforcement is also criticall
our community. Often the enforcement of the law is the key link in preventing neighborhood decline — and
sometimes the critical factor in turning a neighborhood around and allowing a new, strong sense of
community pride. Obviously a community feels better about itself when homes are maintained and zoning

laws preventing auto repair and other businesses in residential areas are enforced.

Code enforcement is also linked to the community’s sense that the government can be part of the
solution rather than part of the problem. When a community has to struggle just to get the law enforced,
government stands as one of the barriers to solving problems. Where, however, our government acts
proactively to investigate matters of concern, and then acts to try to solve community and neighborhood
problems, citizens are more likely left with a feeling that their government is responsive to their concerns.

Of course, it is rarely the case that everyone can be made happy through code enforcement. What most

persons seek, however, is not necessarily vindication, but that their government respond to their concerns and

attempt to solve problems. Code enforcement is linked perhaps more than any other area to this vital
community connection.

[ look upon code enforcement as a team effort. It involves citizens and community leaders to identify
problems, and County agencies to try to address them. It involves Code Enforcement officers as they try to
resolve problems and, where necessary, issue citations when problems can’t be easily resolved. And then it
involves us, the County Attorney’s Office, when legal action is needed on a citation. All of us need to work
together to ensure that our laws are enforced.

Working together requires communication, and that requires that the Code Enforcement Unit 1s
available to the community. 1look forward to regular meetings with Code Enforcement Officers and other
interested persons, but I also want to hear from the community. Whether with the County or not, call me at
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240-777-6754 if you are interested in hearing from us, have a question about our work, or have a concern to
express. You may also e-mail me at johnsfi@co.mo.md.us.

[ know that sometimes the work of enforcing our laws can be somewhat thankless. Let me offer
thanks to everyone who plays a role in our efforts to enforce the County’s laws. [ look forward to working

with and hearing from you.
-i-
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Welcome to the code enforcement team! It has been said that passing laws is important, but the
heart and soul of effective government comes down to enforcing the laws that are enacted. It is
certainly true that a society’s priorities are reflected in its laws. In some ways, then, code
enforcement is arguably among the most important work the county government can do. Code
enforcement is certainly a major priority both for County government generally and for Chuck
Thompson, County Attorney. My priority as Principal Counsel for Code Enforcement is to see
that the laws of Montgomery County are enforced, fairly, reasonably but also effectively. I also
seek to instill the sense that all of us working in code enforcement, throughout county
government, are working together on the same team. That means being available for support,
concerns and questions, for employees, citizens, complainants and others.
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INTRODUCTION: OFFICE OF THE COUNTY ATTORNEY

The Office of the County Attorney is the legal arm of the Montgomery County government. The
County Attorney 1s appointed by the County Executive, subject to confirmation by the County Council.
Charles W. “Chuck” Thompson, Jr. has served as County Attorney since 1995. The County Attorney and his
staff serve to advise and represent County agencies, the County Executive and the Council exclusively. In
fact, the staff are prohibited by the Charter from engaging in any other legal practice.

The assistance the County Attorney’s Office provides ranges from offering advice to drafting
legislation. The Office advises the Council and agencies about many areas, including contracts, personnel,
inter-governmental issues, and County Code and law enforcement issues. The Office also represents the
County in court - whether code enforcement, contract litigation, or a case in which the County is sued. The
County Attorney’s Office also serves the citizens of Montgomery County directly. Although staff cannot
offer legal advice to individuals, we can offer guidance on the application of Montgomery County law and
can help to direct those with questions to appropriate agencies. The Office also responds to questions
regarding code enforcement matters. We can be reached at (240) 777-6700.

THE CODE ENFORCEMENT UNIT

The Code Enforcement Unit, as part of the County Attorney’s Office, serves to help enforce County
laws. The unit represents agencies when they take action to issue a citation for a violation of the County
Code. Generally, when neighborhood or other problems arise -- whether they involve selling cigarettes to
minors, building code violations or animal cruelty -- a complaint is made 10 one of the County agencies (see
page 3 for some of the important phone numbers). Inspectors and other agency staff will try to resolve the
problem, but if the problem persists or cannot be simply and easily resolved, a citation is issued charging a
violation of Montgomery County law. Usually. the County seeks a $500 fine and/or a court order directing
that the activity violating the law ceases. The main goal is, simply, to ensure compliance with the law and
solve the problems leading to the citation.

Even after receiving a formal citation, a person can pay the fine and not stand trial, or contact the
agency to work something out without standing trial. When a person has been cited and wishes to contest the
citation in court, or does not contact the County seeking to work something out, the County Attorney’s Office
will represent the County in court.

The Code Enforcement Unit’s mission is to serve the community by helping to fairly and reasonably
enforce our County Code. We seek to be available to the community, both to provide information, as in this
newsletter, and address questions and concern from citizens. We are also available to speak to community
groups or agencies about our work. Please contact Frank Johnson, Principal Counsel for the Code
Enforcement Unit, at (240) 777-6754 or johnsfi@ico.mo.md.us, if you have questions or concerns.

B Q2 |
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Code Enforcement Agency Training
Qutline

I INTRODUCTION

A. My role, your role
B. Teamwork focus
C. Info, resource, etc.

I CODE ENFORCEMENT OVERVIEW

A. Purpose, intent from Co Atty point of view
1. Problem solving
2. Neighborhood stability
3. Overall quality of life

B. Complaints - citizen, council, etc.

C. The focus - uncooperative/unresponsive

L PROCESS

. Complaint

. Investigation

. Contact w/deft

. Notice of Violation

. Citation

. Hearing & Appeals

. "Clean and Lien"

. Abatements, Contempt

oo oow e
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IV.  THE CITATION

A. When issued
B. Filling the form out
1. Deft info, address
2. Code violation & description
3. Service - deft signs, cert mail/restr deliv
4. The Box
a. Fine amount - Class A,B,C; 1st or 2nd offense
b. Deadlines - 15/20 to dispute/pay
c. Abatement orders for repeat offenses
5. Sign, date, ph number

V. THE HEARING

A. Preparation
Co atty
Any witnesses
The investigator: describe, describe, describe
Pictures - really worth a thousand words?
Doc evidence
The questions:
a. Famil w/wit
b. Describe what happened on =[date of viol]

B. The Process

1. Piea - guilty/not guilty

2. Co case, deft cross ex, co closes

3. Deft case, co cross ex, deft closes

4. Decision by court

5. Disposition: fine, abatement
C. The Options
. Settle before court
. Default - double fine
. Default - abatement needed
4. Guilty plea - fine/abatement
5. Full trial

A el

Ll by —

V1.  POST HEARING PROCEEDINGS

A. The Motion to Reopen
B. The Appeal to Circuit Court (new trial}
C. Abatements & Contempt Process

04
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1. Abatement questionnaire/compliance period

2. Order to Show Cause
3. Hearing: issue of compliance or not
ments, dismissals, etc.

1IL321k00 11 Qi bl

Vil.  SPECIAL ISSUES

TmUow

Confidentiality

Warrantless Searches

Seizures, Inspections, Restitution

| o LU | DU T S B,
if noncompliance: Clean & Lien vs. Contempt
Specific Agency issues

Questions, concerns

- 0 5
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Welcome to the code enforcement team! It has been said that passing laws is important, but the
heart and soul of effective government comes down to enforcing the laws that are enacted. It is
certainly true that a society’s priorities are reflected in its laws. In some ways, then, code
enforcement is arguably among the most important work the county government can do. Code
enforcement is certainly a major priority both for County government generally and for Chuck
Thompson, County Attorney. My priority as Principal Counsel for Code Enforcement is to see
that the laws of Montgomery County are enforced, fairly, reasonably but also effectively. I also
seek to instill the sense that all of us working in code enforcement, throughout county
government, are working together on the same team. That means being available for support,
concerns and questions, for employees, citizens, complainants and others.

[
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ON INSTRUCTIONS

bt &

The court, county and defendant. Fill in “Montgomery County” on the top 2 lines and defendant’s
name on the third.

Defendant information. Give as much information as possible — name, address and telephone
number are essential. Description can also be helpful.

The charge. Give date, time and place, and describe succinctly the violation in question. Bear in
mind what the ordinance requires in laying out the description.

The law. Before the first box — cite “Montg Co Code” and give the specific title, chapter and section
number of the violation.

Defendant’s signature. Defendant needs to sign or you can write “refused”. If sent by mail you can
write “sent certified mail”. You can also write “private process server”, if applicable.

The fine, the date to pay and the date to contest the charges. Fill in the nex
“Municipal Infractions™) giving the fine and deadlines:

O P

Monroe Street, Rockville, MD, 20850]

-

If you elect to stand trial you must notify in writing [Office of the County Attornev by [date /5 days
after citation date. 60 if out of state. For certified mail service. we suggest giving 30 days. 75 davs
if out of state]]. '

IF SEEKING AN ABATEMENT - check abatement and indicate that [Montgomery County] is

seeking abatement of the infraction.

10.

The “must appear in court” box. Ignore it or you can cross it out!

Your info, signature and date. Sign your name and print it somewhere legibly, aiso giving your
agency/subagency, ID number and telephone number as well as the date.

To call any witnesses in court other than you, the issuing officer, you must list witnesses’ names
and addresses on the back of the citation form.

Finally - Please write legibly; and if there is any additional information, including informal notes,
investigative reports or the like — please attach them to the citation when they’re sent to our office.

- 08

- see citation sample on the back -

If any questions - Contact Frank Johnson. Principal Counse! for Code Enforcement. Office of the County Atiorney

- _—d
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- BASIC CITATION INSTROUOCTIONS
{back)

UNIFORM MUNICIPAL INFRACTION/ z
CIVIL CITATION e e - — —
Montgomery County @

Disticy Cosnr of Marviand for . e e T e R, o s

“/ Mountgomery [insert agency name] _ _

Tounty/Municipaiity/State of Marylond Agency —
@ vs. [Insert defendant's name, last name first) @
Defendant's (Last) Name First Middle
[Give full address including zip code]
Curent Adgress in Full )

City " state bo Code

r—;-l-

[3a ] Hesight Weght Sex Roca Hoie Eyes
te, £1-18(b)(3) [Give description if avail or if driver's lic reviewed)
egqs. deft ¢  Retated Clrotions letephone No.
show ID, Class [1f any) bey: IMPORTANT &igne. TMPORTANT!
iol ($50) if It s formally charged that the above named deafendant on.. [.g:.irve Gate of offens g_] L
ar.ftimel ... mo . laddress of locatioml . .mNmmmmmmmmmmmNmmmu(::)
in ..ﬁ'fam.QE?.EY_......:.".......... County. Maryland

n mind, need to

o]

-

refusal

=1

gia. ldescribe offense wi

PR | 3
1 code section 1

tion of _the_ sps

,,,,,,,,,,,,,, g el

NOTE: To call\‘ Tha cifation is Beoed uoon on afficarat of [1f any cigizem airlddvils) (See ontachea.)
Iy i~ ot (i, ann, Cooe O CoMAR Fomunicicat Gromance/Pubhic Local Law/locdl Cooe

any witness ot M A
besides the @ﬁ ent/gg e Section Sup Secton Parogronn
/ 8?& Cs [Chapt] [Sec] [Subsec] [paral @

aa an n

officer, you .

T T ls‘gnrrw..,;mec:are\.'erorofacnpym manramncnanorcscnccm'mmolguﬂlunlcnmorvmmrnereqwemenrs
Un 1

Aol WLVL

NAME & ADDR

ON BACK OF

CITATION

sai (ot W s Citanon, [Défeﬁdant's signature, 'I’“F“Q“f‘] "SQBC

)

CLasTR 5

rivate process.server.

X petencantsSenciwe coTtified mail’l ox .l

YOU MUST EITHER ELECT TO STAND TRIAL OR PAY A FINE. ;
NOTE: Failure to sither pay the fine or request ¢ tnal aate Dy the below mentiocned date will deem |
you iable {or the fine cssessed. the fine may be doubled and a pudgrment on artidavit
entered ogainst you including an Crder of Abcrement.

FINE \ QR If you request @ tncl date and then !al to appecr in Court, the fine may be doubled and a
judgment on orﬁdarit mav be entered against vou.
MAXTIMUMS : YOU MAY PAY A FINE OF s.Lamount | av. ldate plus 201 _..

.. aT (Pay- :
Cls A - 500/750 ment Location;0fc of County Atty, 10l Monroe St., Rockville, MD @
THIS WILL BE DEEMED AN ADMISSION GF GUILT AND NG TRIAL DATE WILL, 8E SET. OR 20850 ’
Cls B - 100/150 /31 jFvou ECTTQ STAND TRIAL DO NO FORWARD PAYMENT OF THEFINE. BUT YOU MUST NOTIFY IN

clpal iirdctions

Cls C - 50/ 75/ 3| wRTNG Office of County Atty by [date plus 15}
' AND THE DISTRICI cqun[r WILL NCTIFY YOU OF » TRIAL ofrE ANU COCATION.
N ADCMON,... _[MOontgomery COULLY it
W heck abatement 1S SEEKING ABATEMENT L THIS INFRACTION. YOU MAY BE ORDERED TO ABATE THIS INFRACTION
box if applicable, O BE ASSESSED THE COSTS FOR THE ABATEMENT. AS WELL AS A FINE OF UP O $1.000. PLUS
- iy ey SOURT COSTS, FAILURE TQ APPEAR SHALL RESULT IN JUDGMENT ON AFFIDAVIT. ;
' for repeat/ongoing _ e ]
1
problems Oy
/, O You MA T TO STAND TRIAL OR YOU MAY ELE PAY A PRESET FINE OF ;
. IGNORE THIS BOX! -3 Ty ......., l0 the District C Maryand at .
M crrbioci-aisececiaesietertr iR E Rt r st e sevvarmmana B A i E s srraastiisaasesasonrbaatss aneaneosmsnassnnnsdbitTrqton s shudaerrrren i
B Cross out or /—3) g and AVOID TRIAL A court cdate wi t to you by mail, Pgyment must be made on | @
leave blank u o | or betore_the scheduled tri e. !
- 3| AFTER TR!AL the Co vimpase afineupto § ...
£ plus court C -
S| FAILU APPEAR OR, IF PERMITTED, PAY THE PRESET FINE LISTED ABCV ESULTIN A _

RRANT BEING ISSUED FOR YOUR ARREST.

| splernniy affien under the penglties of pernury. cnd uponN personal knowledge or based on he affidovit.
that ihe contents of this citation are true and that tem competent o restify ont these motters. The defendont
is Aot now in the miilgry service. cs definec n the Soldier's and Saiior's Civil Relier Act of 1940 with
amendrments. nor has been in such service within thirty days heseof. :

L

Officer’s : : ' : .
g Sighature [Issuing officer s signature] Dme_[Date s:.gmad@
Wl _Agency | T TR AgenTy T ngne | . .

[Tnicials of agency/div] {ID ¢r ext no] [Officer ph mo]

DC 28 (Rev. 10/94) AUMIC - ALITY T SOURT COFY
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Douglas M. Duncan Charles W. Thompson, Jr.
County Executive County Attorney

From Citation to Trial and Afterwards: The Code Enforcement Process

i
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Clitation issued. ngeﬂC'nCS S€NG Cl

served upon defendants. Normally we receive the cxtatlon 7 to 10 days after 1t is 1ssued and
immediately create a file and enter the information into our Code Enforcement database. If the
fine is not paid by the 20-day deadline (or if the fine is paid but an abatement order is needed),
usually within a week the case is sent to District Court for processing. The District Court will
then set in a hearing date and notify the parties, inspector, our office and any witnesses noted on

the back of the citation form.
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2. Request trial or default. Goes to court without further delay if the defendant requests a trial date,
usually in a month if the defendant does not respond to the citation. We can settle cases without
putting anything “on the record” in court, but only prior to sending the citation to court. Once
the case is sent to court for processing, we have to put our actions “on the record”. Note that the
standard $5.00 court costs are not imposed as long as we can settle the matter before the court
issues a judgment in open court (or approves a settlement).

o .

3. Trial Preparation. Attorneys in our office obtain the files 2 weeks or more before their Tuesday
docket. Normally defaults are separated from contested matters.

Defaults without trial requests need the least preparation and do not require the inspector to be
present. If the defendant appears, the court will normally permit the defendant 1o avoid a default
judgment, but will require the defendant to put in a written trial request and will at that time set
a new court date. Note: while the inspector need not be present, it can be a good tactic to have
the inspector there, especially if there is any suspicion that the defendant might appear, and be
pr.r-r\qrprl to put the case on immediately. This forces the defendant to trial immediately, rather

S R T e g Blliay I

than giving the defendant yet more time to prepare.

Defaults with abatement orders will require direct evidence, from the inspector, as to the nature

of the violation, especially the continuous or ongoing nature of the problem. The inspector will

have to come to court on these to provide evidence.

Trial requests. Many defendants will send a letter more or less disputing the charges and will

at some point in the letter indicate they want a trial. Others will outright dispute the charges, and

some will have attorneys write the dispute lettﬁrs All of these are considered contested cases,
Jiziy:
1
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and will have to be tried in court if not settled. That means considering inspector testimony, any

other witnesses and considering any documents or pictures to be admitted into evidence.

Generally inspectors should expect to hear from the attorney handling the docket at least a week

ahead of time, and should feel free to call the attorney directly if by then they have not heard.

Preparation may include:

A. A brief meeting or telephone discussion to learn more about the background and any
especially useful information about the violation;

B. Review of the agency file to consider use of any documents or pictures;

C. Discussion as 1o any witness testimony (if witnesses are noted on the back of the citation);

el can e ey Al adley A o 1 i 1 1 i
the atiorney may directly contact the witness if questions exist about the testimony, or may

rely upon the inspector to make sure the witness knows about the court date and is prepared
to appear and testify

Settlements. They happen, and we encourage them. Usually the issue is whether a settlement
should be entered. The County Attorney serves as a prosecutor in code enforcement matters, and
thereby has the final word. However, before settling any matter we generally want to discuss it
with the inspector. We take very seriously the inspector’s point of view and recommendations,
since they are usually the only persons who have dealt with the defendants directly, and were
present during or shortly after the code violations in question. We will therefore talk with
inspectors before settling matters, unless we aren’t able to reach the inspector or have no other
option (as when the inspector doesn’t appear in court and we would otherwise face a dismissal).
While it is difficult to agree to a specific settlement schedule in advance, it is most helpful for
the inspector to simply indicate the amount of the fine they’re comfortable having the defendant
pay under the circumstances. This also helps to give the attorney some guidance in considering

any resolution of the matter.

Occasionally inspectors will settle cases without our input. This is dangerous since though we
are usually willing to take the inspector’s lead in such matters, we could well decide not to
follow through for any number of reasons, leaving the inspector and County in a somewhat
embarrassing position. The best approach is simply to check with the docket attorney or Frank
Johnson, Principal Counsel, before entering settlement discussions. This ensures we are all on

the same page and should minimize any embarrassing situations.

Post-Trial. Unless a defendant is found not guilty, there is usually follow-up of some sort to be
conducted at some level.

A Collections. We will often have to collect the fine through our collections unit, which is part
of the County Attorney’s Office.

B. Abatement Orders. If requested on the citation, we can ask the court to sign an order

ot Lo mannar Tunically thic \Unnld

requiring the defendant to act (or not to act) in a certain manner. Typically this wou!

include a requirement to not allow further violations of the code in guestion, make repairs
or changes as needed to comply within 30 days, or even pay a consumer restitution for their
losses. If there are ongoing problems that are not solved by the citation being issued, and

P oA an TR4ha oyt

remain issues at the time of trial, the court is often willing to enter such an order. If the court
does so, we depend very much on folll_ow-u% bi the agency:
= i .

Hieer

2
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1. To serve the order on the defendant personally, in court or otherwise, and return
an “affidavit of service” to our office for filing with the court;

2. To follow up afterwards to check on compliance;
3. If the defendant complies, to let our office know so that we can close the file;
4. If the defendant does not comply, to also let our office know so that we can

prepare to file a Motion for Contempt and Order to Show Cause;

5. If we file a Motion to Show Cause, we will also need the inspector to personally
serve the defendant with the Order to Show Cause, which essentially sets the
hearing date on the contempt motion; and

6. Of course we will need the inspector’s testimony at the Show Cause hearing to
establish that the defendant has willfully not complied with the court’s order.

C. Motions to Vacate. Some defendants will default at trial but then file a Motion to Vacate
upon receiving notice of the court’s judgment. It is important that the inspector attend the
motions hearing (usually scheduled in the afternoon on Tuesdays) in order that we can
present our case should the defendant appear. While we need not agree to allow the case to
be reopened (and will not unless the defendant is at least timely), normally the court does
permit the matter to be reopened. If no inspector attends, the court sets in a trial date, but if
an inspector does attend, we can generally conduct the trial immediately. We should treat
the case as a normal code enforcement trial unless other circumstances exist.

i S um 05 o e o= e

D. Appeals. Every district court judgment can be appealed to the Circuit Court, where the
defendant will have a “de novo” trial, meaning an entirely new trial before a Circuit Court
judge. Although somewhat more formal in nature, meaning that evidentiary rules and court
protocols are more stringently followed, the trial should essentially be handled and prepared
for in the same manner as in District Court.
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OFFICE OF THE COUNTY ATTORNEY

Douglas M. Duncan Charles W. Thompson, Jr.
County Executive County Attorney

The Code Enforcement Process: Why Does it Take So Long?

1. In General: Due Process of Law and the District Court process. Although in the long run
the legal system usually works, one of the biggest complaints is that it takes so long.
Reasons for delay vary, ranging from the County’s processes to the dictates of the
Constitution. In some cases, citations cannot even be issued until 30 days or so after a
warning or “notice of violation”. Further delays accrue simply because under our
Constitution, defendants must be given notice and a hearing. Even when the defendant
violates a court order to comply, it takes time to schedule a contempt hearing and give the
defendant notice. And some delays occur even after a trial or hearing, such as when the
defendant appeals to the Circuit Court. The reality is that solving problems through the legal
system takes time, sometimes years, but in the long run we can normally expect to win
compliance.

2. Specifically - When can we expect a hearing on a citation? If a “notice of violation™ is
required, usually 30 days must pass until a citation can be issued. Once a citation is actually
issued (whether initially or after a Notice of Violation), a defendant has 15 days to request a
trial or 20 days to pay the fine. If after 3 to 4 weeks the matter is still outstanding — meaning,
the case isn’t resolved, the fine isn’t paid or the fine may have been paid but issues remain,
such as when the county is seeking an abatement order from the court - then the citation is
sent to the District Court for a court date. The court date is usually set 6 to 8 weeks from the
date the citation is sent over. This delay is necessary to allow scheduling and to ensure that
everyone gets notice of the trial date. Overall, then, normally a hearing occurs in3to4
months after a citation is issued, depending on the size of the weekly docket and the court
schedule in general.

3. Postponements. With delay a frequent source of complaints about the legal system, the
District Court has been reluctant to grant multiple postponements. Usually the court will
grant one postponement without explanation, rescheduling for a date suggested by the County
or defendant, except for certain last minute postponements based only on the fact that one
side or another isn’t ready to go forward. The court will normaily deny further
postponements without an excellent reason. Good reasons include ongoing serious
settlement discussions, extremely complex cases that will take significant time to litigate, or
an emergency situation if both parties consent.
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OFFICE OF THE COUNTY ATTORNEY

Douglas M. Duncan Charles W. Thompson, Jr.

County Executive County Attorney

When to Issue Multiple Citations

One of the more frequent questions we receive is when multiple citations can be issued to a
single defendant. Almost important is the question of whether to issue multiple citations even
when we can.

Generally the rule is that a defendant should receive only one citation for a single act (or failure
to act), even if several code violations are involved. However, the Montgomery County Code
generally, and in several specific sections as well, provides that each day a violation continues
constitutes a separate offense — meaning that a separate citation can be issued every day until the
violation is corrected. Hence, if a violation continues, a defendant is subject to separate citations
for every day.

There are other times when a defendant is subject to multipie citations as well, such as when the
defendant commits several distinct violations even by committing one act or omission, or
violates several code sections in a series of related acts.

This memo introduces those instances but also addresses the critical question of when to issue

multiple citations even when the defendant is clearly subject to them. Even when a defendant
could be issued many citations, the fact is that there are a number of practical considerations in
determining whether to issue one, two or many citations to a single defendant.

1. Multiple Acts vs. Multiple Laws. As noted, a defendant may violate several code sections,
and we are often asked whether it is possible to cite for multiple offenses. The question is
whether the defendant is being cited for a single act/failure to act or multiple actions. If, for
example, the defendant commits a single wrong but in doing so violates several laws,
generally the defendant should receive only one citation, which can refer to all laws violated
(depending on the space available on the form!} When the defendant takes multiple actions
(or has multiple failures, such as by violating several separate sections of the Chapter 26
housing maintenance code), he or she is subject to a separate citation for each act or failure to
act. The question is whether the violation is a separate and independent act: if it is, then the
defendant can receive a separate citation. And as noted above, the same act (or failure)
constitutes a new violation for every day it continues.

2. The Question of Discretion: When Not to Issue Multiple Citations. In many cases even for a
single act a defendant could face a barrage of citations. But is it always appropriate to issue a
new citation for each day? The answer is often no, given the general goal of code
enforcement to solve problems as opposed to collecting fines; additionally, if the problem 1s
ongoing we would be berter served by seeking an abatement order. Itis a fact that a barrage

If questions, contact Frank Johnson. Principal Counsel, Code Enforcement Unit
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of citations for the same offense rarely impresses the district court. Indeed, multiple citations
have in some cases appeared to weaken the County’s position, making the defendant seem
“victimized”, especially vulnerable and put upon by our enforcement efforts. Hence, ifa
homeowner has already been cited for a failure to maintain gutters on a home, for example,
usually there is little to gain by adding new citations for that offense until the court hearing.

Of course, a separate citation for each maintenance failure — fence, gutters, trim, etc. — is
appropriate since each violation is separate and independent.

When to Consider Multiple Citations. There are cases in which it is appropriate to issue
multiple citations for what is ostensibly the same offense. Ultimately it depends on the
enforcement agent’s discretion, but circumstances may include: new complaints, a need to
seek an abatement order if one was not requested originally, a failure to follow through on an
agreement to resolve the problem, a change or intensification of the violation, especially
serious code violations or the like. In such cases daily citations should still be avoided: a new
citation could be written monthly or every other week, depending on the situation.

Experience teaches that except in outrageous cases, more than 2 or 3 citations for the same
act can actually hurt the County’s position.
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OFFICE OF THE COUNTY ATTORNEY

Douglas M. Duncan Chartes W. Thompson, Jr.
County Executive County Attorney

CODE ENFORCEMENT
IN MONTGOMERY COUNTY:

Process and Procedure
From Citation to Trial - and Beyond

Part 3
The Trial
10 Considerations for Every Trial Page 18
Docket Morning: Getting Started Page 19
Docket Day: The Trial Page 23
Testifying at Trial Page 27
Leading Questions Page 28

It is said that for every hour of courtroom time, there has been 3 to 4 hours of preparation. For
code enforcement work, that’s probably an understatement. Much work goes into each and every
citation, by citizens, inspectors, agents and the county attorneys, all geared to the “day in court” -
hopefully the source of satisfaction, sometimes the source of delay, at times the source of
frustration. No matter what the goal or the result, the fact is that the “buck stops here”. What we
seek to prove at trial is disarmingly simple: that the violation occurred on the specific day, time
and place noted in the citation. It is easy, in the midst of a busy docket day, to forget the fact that
how our system accomplishes these trials is something both unique and miraculous. Our system
allows each side to have their “day in court”, to question each other, to argue over the desired
result, and finally provides for an impartial verdict. Afterwards, the system permits enforcement
efforts, and allows for appeals, in some cases even “new bites of the apple”. While sometimes
frustrating and often time consuming, the system is also just as often quite effective. The trial
system ultimately seeks fairness — and in the long run usually achieves it.
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10 General Considerations for Every Trial

. Preparation!

-Agency witnesses

-Other witnesses

-Documents & agency file

-Copy of code section

-Anticipate objections, argument, etc.

. Personal observation of violation required, in some manner!

. Documents & Pictures — have evidentiary rules & regs covered

Foundation - authenticate by signature/seal

If picture: fair and accurate representation at the time taken, who took it
Hearsay Exception/CJP/etc ready

Mark, Publish, Lay Foundation, Introduce into Evidence

. Time and Place

-Where did violation occur
-Time that counts is time of the violation - describe conditions as of that time

. The citation

-Is it valid re: proper code violation?
-Service (requirements may vary)
-Names and addresses

. Hit all of the elements you’re required to prove!

Credibility of defendant
-Inconsistency on the stand
-Prior inconsistency
-Prior record/repeat offense
-Expertise re: should/must have known

. Expertise and credibility of agency
-Experience

-Training

-Familiarity with this type of case/situation

Willfulness
-Defendant will try to show mitigation
-We will try to show willfulness re: full fine, abatement, ete.

10. Relief

-Fine (varies depending on violation)
-Abatement (if requested and reasonable)
-Restitution (if appropriate)
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OFFICE OF THE COUNTY ATTORNEY

las M. Duncan Charles W. Thompson, Jr.
County Executive County Attorney

Docket Morning: Getting Started

Docket morning is a time of some stress, or if you prefer, excitement, for both the County
Attorney and the inspector. The attorney has organized their files and hopefully knows what
cases they’re calling and when,; the inspectors are prepared to give testimony; and both know
which cases have been settled. So what is going on, from both the attorney and agent’s point of
view, when you actually show up in court for the Tuesday docket?

1. Location. Civil infraction cases, also known as “municipal infractions” or the “MI
Diocket” are heard at the Silver Sorine location of the District Court, 8665 G(—"ﬁl‘012
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Avenue (on the left side of Georgia Avenue headed into Washington, DC, between
Cameron Street and Colesville Road). The courtroom for infraction cases is on the
second floor and is known as courtroom 3. On court notices, it is usually referenced

ap HOQ M
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2. Parking. You can park close by in one of 2 Montgomery County lots (on Spring or
Cameron) but the lot on Cameron Street is preferred and closest.

3. Time of arrival in court. Court notices indicate that the docket starts at 8:30; in fact
the judge rarely takes the bench until a bit after 9:00. Inspectors should try to arrive
by 8:30, the County Attorney will try to arrive in the courtroom between 8:00 and
8:15 so that they can get organized and talk with the officers, agents and defendants.

4. When you get in the courtroom. The County Attorney will have their files on the
table at the front of the room to the right as you face the bench.

5. Last Minute Discussion & Preparation. This is entirely expected, to some extent.
Inspectors will almost always want to check in with the attorney, if for no other
reason than to let the attorney know you’re there. It’s also a good time to cover any
“last minute” preparation on cases, allow the attorney to review any exhibits, if they
haven’t already seen them. It is also a good time to give the last update on the status
of the code violation (is it continuing, i.e., is the dog now licensed? Is the housing

violation continuing?).
Hifis.» 19
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6. Last Minute Settlements. These happen all the time; it is best to be prepared for
them! The County Attorney wiil normally want to know which defendants are in
court, to have a sense of which cases will truly be contested or defaults. Usually two
or three times before 9:00 the attorney will announce who they are and ask defendants
to check in. Quite often in “checking in” defendants will have some interest in
settling a case, usually to pay a reduced fine. With the county’s inspector present,
normally it is quite simple to work out settlements at this stage:

A.

What Amount? At the last minute defendants with any interest in settling are
normally happy to take any reasonable reduction. The judge will rarely issue
the “full fine” against a defendant; generally half or more is considered a good
settlement, and in some cases if the problem has been resolved — and the
inspector agrees — even a nominal settlement of $25 to $50 makes sense (the
judge in such cases has been known to go as low as $10.00). If, however, you
offer a reduction and the defendant refuses without making a counteroffer,
normally “dickering” isn’t worthwhile: let them “tell it to the judge” in that
case.

Taking the Payment. As a technical matter, note that if a settlement is worked
out and the defendant can pay immediately, the County Attorney will handle
the mechanics of taking the payment, writing out a receipt, noting the date,
amount paid, whether cash or check, and that it is in ful] settlement of the
citation number, and signing it with a “Montgomery County” notation on the
signature line. Note: if the defendant pays by check, often they won’t need a
receipt since the check itself once returned from the bank will serve as their
receipt. We will issue one, however, if they request, even if they write a
check.

Case 1s settled but they can’t pay immediately. We will generally postpone
the case for settlement; normally it is best to tell the defendant he or she needs
to pay in 10 days or 2 weeks, but ask for a postponement of 3 to 4 weeks.
This avoids the “check is in the mail” problem.

Instructions to the Defendant. If the case is settled, either with payment or the
promise of payment and a postponement, the County Attorney will present
that information to the court. This means that the defendant and any witnesses
(including the inspector) are free to leave. Often this is enough incentive for
both sides to reach agreement!

Telling the court/marking the file. Usually around 8:30 to 8:45 the clerk will
bring the files for that day up to the courtroom. For those files “paid and
satisfied”, dismissed or “nol prossed”, the County Attorney will as time
permits pre-mark the court’s file. The judges all appreciate this since it saves
actual court time. We simply ask the clerk to pull the files, which includes
settlements and “paid and satisfieds”.

1. For “paid and satisfied”, we have a stamp to mark the “trial sheet” in
the actual court file.

20
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2. For “nol prossed”, we find the “trial sheet” in the court file and check
the “NP” or “nol pros” box (plus we put the date and our signature on
the line next to it.)

3. For the relatively rare “dismissal”, as with “paid and satisfied” we use
the stamp to mark the trial sheet.

4. NOTE: we cannot premark postponements, consent abatement orders
or any other action that the court will have to approve. We can only
pre-mark the “paid and satisfieds™, using the stamp.

7. Settlements between inspector and defendant. Often the attorney may not have time

to work out a settlement between the inspector and defendant, and may further be at a
Aicadvantaae in not knowing the defandant or the overall situation as well as the
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inspector might. Occasionally, we therefore ask the inspector to talk directly with the
defendant in the hope of working out something acceptable for the defendant and the
County. This is of course subject to the attorney’s approval (though one can come up
with little reason to disapprove of what has been resolved if the inspector and
defendant have worked something out). Our feeling is that as long as the problem’s
been resolved and the inspector is willing to entertain settlement, this can be an
effective way to resolve cases, permit the inspector to play a role in the resolution,

and save time for the attorney who is dealing with 40 to 60 cases or more.

The Unexpected. Although it can be stressful, one of the more interesting aspects of
any courtroom activity is “the unexpected”. For the attorney there’s usually a
minimum or one or two, sometimes more, “unexpected events” for every docket.
Since usually “the unexpected” is not necessarily good news, it can be likened to the
other shoe dropping. Specifically in the civil code enforcement context, it means an
inspector or a key witness not showing up to provide evidence when the defendant
has filed a notice and is present. In that case, unless the inspector is just going to be
late (meaning we can try to call the case later on in the docket to give the inspector
time to appear) we sometimes have little choice but to consider settling the case.
Why? Because (a) something paid on the fine is better than nothing, and (b) payment
under the County code does constitute an admission of guilt and further does establish
a first offense. If without evidence we don’t resolve the case, we almost certainly will

be facing a dismissal! If in this circumstances the defendant (wisely enough) refuses

cpttla amd wxra has id ke
to settle and we have no evidence to present, we still have the option of “nol

prossing” the matter rather than suffer a court dismissal. The benefit with a “nol
pros” rather than a dismissal is that the county does under a “nol pros™ have the
option of reissuing a citation. Of course, if the case is in default mode because the
defendant never juea a trial request, the court will merely set a trial date for later on,
50 no settlement or other action is necessary if an inspector or witness doesn't
appear. The reason there is that the entire reason for filing a trial request is to ensure
that we have the inspector or witness available; if no request is filed, we wouldn’t

have known to have the inspector present.

Who Goes First? Once, time permitting, everyone’s checked in, settlements are
finalized, court files are marked and we areready to go, the judge will take the bench.
In fact, the judge will normally take the bench in the midst of this preparation: we
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just have to begin the docket at that point. We start at the County table, but in many
cases other “MI” matters will as a matter of courtesy go first, with our cooperation:

A. Park police and other police cases, which are prosecuted by the officers
themselves;

B. We usually let other jurisdictions with only one or two cases go first, normally
including Rockville, Takoma Park and/or Gaithersburg;

C. Note that often the court will interrupt the docket or take first any domestic
violence or requests for protection from violence.

10. First words. Starting out can be the hardest part. The County Attorney starts the
docket simply start by saying: Good morning, your honor, giving their name and
indicating that they represent the County. The inspector’s first question will,
inevitably, always be their name, followed by their agency, and usually the third will
be how long they’ve worked for that agency. The fourth question will normally ask
for a brief description of the inspector’s duties. Normally by then the questions
simply flow, and in fact, sometimes there are only two or three more questions. These
can be: how are you familiar with the defendant, what happened on the
date/time/location of the citation, was it in Montgomery County, and is the problem
continuing?

Good luck, and remember to learn as much as you can while you observe and take part in
the citation case. Even for the most experienced inspectors and court observers, it always seems
there is something more to be learned every Tuesday morning!
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Docket Day: The Citation Trial

Preparation. The key to any successful court case is preparation, and in the code enforcement
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context that means preparation by the inspector and the county attorney handling the case.
Preparation by the inspector includes knowing the facts in the citation and the background
details, but must also include having discussed the hearing with the attorney. The attorney’s
preparation will include knowing the “essential elements” that must be proven for the offense
in question and the important background facts that need to be brought to the court’s attention.
Both the agency inspector and attorney should be familiar with any witnesses that will be needed

in addition to the inspector.

Arrival on docket day. The courtroom typically used is on the second floor at 8665 Georgia
Avenue, Silver Spring, Maryland. The dockets, sometimes called “MI” or “Municipal
Infraction” dockets, are usually on Tuesdays, beginning at 8:30 AM. Afiernoon dockets are
usually reserved for Motions to Vacate, contempt motions and other matters subsequent to the
original trial.

Usually the county will take the table at the front of the courtroom which is on the right, and
most county inspectors and officers tend to sit on the bench along the right wall of the courtroom

until called. Although doubtless the county attorney will be talking with several defendants and
inspectors. it is helnful to check in with the county attorney when you arrive so that he or she
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knows you're there. This is a good time for any last minute questions or updates before the trial.
Realistically it is also the time when many defendants decide settlement is a good option, so the
inspector should be prepared to at least discuss the idea of resolving the matter.

Order of the docket. All cases scheduled for the morning are, under the “docket call”
method, set for the same time. Hence, the question is how the cases are called. Generally the
court will hear any police or park police matters first, and the county has traditionally allowed
any municipalities, such as Takoma Park, Gaithersburg or Rockville to handle their matters
first, on the theory that they usually have only a few cases to handle. Once the county cases
begin, they are usually only interrupted by domestic violence or other emergency petitions for
the court to hear. During the county’s docket, the specific order of the cases is generally

within the attorney’s discretion; they are called by the attorney, not by the court or clerk.

" 28
ol Maonroe Street

onroe Street, Rockville, Maryland 20850-2
AANT7TATRY o TTH & FAY 240-777-6759 o johnsf@ co.mo.md us

589

Charles W. Thompson, Jr.



Although on occasion we hear frustration expressed at the order in which cases are called —
since most persons would just as soon have their cases called early so that they can leave -
there is some method to our madness. Generally, contested matters are called before
settlements, postponements and dismissals. Although every docket is a bit different, our first
priority is usually to get citizen witnesses and police out of the courtroom. We also try to
accommodate inspectors with contested matters, and may call defaults or other uncontested
cases involving that inspector to allow the inspector can safely leave. While someone’s case
always has to be first and someone else’s last, if you do have reason to leave the court early,
please let the docket attorney know!

4. The hearing. The hearing has actually eight parts, as follows:

(1) The call. The attorney calls the case; if the defendant does not appear, then “judgment
on affidavit” (or, judgment by default) is requested. If the defendant never filed a “notice
of intention to defend”, otherwise known as a trial request, then the County asks that the
fine be doubled. Testimony in a default case is not needed unless the inspector is seeking
an abatement order. If the inspector is seeking such an order, the inspector will be sworn
in and the attorney will ask a few questions about the longstanding and continuing nature
of the violation, hence demonstrating the need for an order from the court to stop the
violation.

If the defendant does appear, he or she will be directed to the table at the front of the
courtroom, on the left. Generally the court will combine all citations against a single
defendant and proceed on all at once.

(2) The piea. 1f the defendant is present, the court will immediately read the charges from
the citation or citations and ask whether the defendant pleads guilty or not guilty to each
one. Many choose “guilty with an explanation” (an option technically permitted in traffic
violation cases). For multiple citations, some will plead guilty to some, not guilty to
others. If the defendant pleads guilty, then the court will hear from the County as to the
fine. If the county has anything to say about the fine other than generalities about a
second offense, the inspector must be sworn in to testify about the continuing nature of
the problem. This is especially true if the ounty seeks an abatement order. Otherwise,
the court will turn immediately to the fine and make a judgment based simply on what
the defendant has to offer about his or her guilt. Normally the fine is reduced, in fact the
fine may be significantly reduced depending on the offense and the county’s response.

(3) The County’s case. If the defendant pleads “not guilty”, the case proceeds first with the
county’s “case in chief”. The inspector and any witnesses are sworn in, and the attorney
begins by asking about the specific date in question. Essentially the key is to establish
that the inspector is familiar with the defendant, that the inspector or witness has actual,
personal knowledge of what happened on the day in question, and then to establish what
exactly happened. It is also important to establish the place of the violation, and that it
occurred in Montgomery County. The attorney may ask questions that seem legalistic,
but these are often where the law requires that we prove certain “essential elements”,
such as property ownership in a zoning matter, for example.

It is only important for the inspector at this stage to describe the violation and what
happened: details of the law or technicwt;,iqs éan be left up to the attorney. It is also
2
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important to focus only on the citation itself and what happened on the day in question.
While past history may play a role in the disposition (fine) stage of the trial, in the “case
in chief” or liability phase, the only issue is whether the defendant committed the
violation in question on the date in question. What happened even the day before isn’t
;mnnrtant

The county’s case usually begins with the attorney asking a few questions. Occasionally
the judge will interject a question or two as well for clarification. The inspector is

generally permitted to look at notes in giving testimony, but should be careful to know
tha farte wall anauch that he or she is not merelv reading from the noies (techmcallv it
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is objectionable merely to read notes, since the witness is supposed to use the notes only
to refresh memory and then is expected to testify from that refreshed memory).
Any documents or pictures that need to be entered into evidence will be presented at this
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time. Usually documents only require the 1nspector or witness to indicate iney
familiar with the item, explain what it is, and establish that it is truly that. For documents
such as letters, familiarity with the signature or letterhead is critical; for pictures, simply
stating that the picture is a “true and accurate” depiction of the place at the time the
picture was taken is sufficient.

When the county is finished with a witness or the inspector, the judge will ask whether
the defendant has any questions to ask. This is the defendant’s chance to ask any “cross
examination” questions. Once that process is complete, and all questions asked, the
county will generally “rest” and shift the burden to the Defendant to dispute the charges.

(4) The defendant’s case. This is the defendant’s chance to say whatever he or she has to
say. Some defendants will have witnesses, particularly those with attorneys representing
them, and the questioning will proceed as with the county’s case. When the defendant
is finished with each witness, the county has a chance for any cross examination.

(5) Rebuttal. Sometimes a defendant raises questions or new issues that the county did not
address in its “case in chief”, and is therefore permitted to bring on a witness (normally
the inspector again) for a few questions. The defendant, in turn, is of course permitted

to ask questions by way of cross examination again, and though rarely done, also has the

chance to rebut anything the county might bring out in its own rebuttal.

(6) Closing. At the close of all the evidence, each side has a chance for a closing argument.
The county’s argument will generally be brief and to the point, with a focus on liability
alone rather than abatement orders or the fine. The evidence is simply that the violation
clearly occurred; often the defendant, even in disputing the charges, admits liability in
their testimony. The court will hear from each side and immediately announce a verdict.

(7) Verdict. The court will announce the verdict at that time, guilty or not guilty on each
offense. Usually the court will then ask whether the parties have any comment on the
fine or disposition. If the court fails to ask, normally the county will, if it has anything

to offer, ask to be heard.

(8) Fine. Past history now becomes important for the first time in the morning. Past
violations, chronic problems, related issues and the ongoing nature of the current
violation are all relevant as the court decides the amount of fine to be issued, as well as
whether or not to issue an abatement order, if the county has so requested. Normally
defendants will seek to show they have comphed or explain why they cannot, some
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defendants will also argue that the violations are minor in nature or that the county has
overreached in some way in prosecuting the matter. The court at the end of this stage of
the argument will announce the final verdict and explain to the defendant his or her
appeal rights (they may appeal to Circuit Court within 30 days of the judgment).

5. The aftermath. The outcome of a citation hearing, unless the defendant is found not guilty, will
involve three possibilities in addition to the fine: an abatement order, contempt/show cause, and
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a pownuui dappedi or Motion to Vacate.

The fine. 1f the court imposes judgment, the fine is paid not to the county but to the court, and is
expected to be paid immediately. Some defendants will ask for more time, and the court will
generally give up to 30 days, under penalty of limited jail time if the amount is not paid. Fines are
generally payable to the county only when paid before trial, or if the court does not specifically
render judgment on the amount of the fine.

(1) Abatement Order. 1f the court issues an abatement order, generally at feast 3 copies will
be presented — one each for the defendant, county and court. If the defendant is present,
it is important for the inspector to serve the defendant in court with the order, and then
sign an affidavit, presented by the county attorney, testifying to that effect. If the
defendant is not present, then the inspector will need to make arrangements to personally
serve the abatement order on the defendant and return the affidavit to the attorney once
that is accomplished.

(2) Show Cause Order. If the defendant is issued a court order and the inspector reports to
our office that he or she does not comply, then the county will file a Motion for Contempt
and seek a Show Cause Order from the court setting in a hearing on the contempt motion.

The ingppr-‘mr will have to serve on the defendant the court’s Show Cause Order setting
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the hearing date, but only after the court has scheduled a hearing.

(3) Appeals and Motions to Vacate. Defendants will occasionally appeal their case to Circuit
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Court seeking a new trial, which is conducted by the court on essentially the same

grounds as the District Court. The evidence is the same as well as the relief we seek,
including the fine and an abatement order, if requested on the citation. The only
difference is that the cases are not heard on a “municipal docket”, and the setting is
slightly more formal, especially as to witnesses, documents and rules of evidence. In
addition to an appeal, defendants can also file a Motion to Vacate within 30 days of a
judgment, asking the District Court for a new hearing. Usually only those defendants
with default judgments against them file Motions to Vacate (normally right after getting
notice of the judgment). These hearings are also held on Tuesdays, in the afternoon, and
if the defendant appears and the court permits reopening, will generally proceed as a
normal citation hearing. Note that usually in a default case in which the defendant files
a Motion to Vacate within the required 30 days, the court will permit reopening, and the
county will therefore not protest. We do, however, prefer to have the inspector present
at that time so that we can move to present the case immediately rather than postponing

the trial for another date.
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OFFICE OF THE COUNTY ATTORNEY

Douglas M. Dun_can Charles W. Thompson, Jr.
County Executive County Attorney

Giving Testimony at Trial

Sometimes the most nerve-racking thing about having to testify is not the substance of what you will say, but

the details: where to stand, how to say it, and what to expect. This memo attempts to address those basic
details.

Basic Steps. For the most part, the basic five steps of testifying are as follows:

(1) When the case is called (usually by the County Attorney), you should come forward to our table,
the one on the right facing the judge. You don’t need to waif to be specifically called to the front,
but should come forward once the case itself is called.

{2) Usually you will start by standing at the far right of the table. Some judges will request that you
' step into the area in the middle of the two tables, which is right in front of the judge. This helps
ensure that the testimony is properly recorded but also during the trial helps the judge to hear what
' you have to say.
(3) The first questions should always be: your name, your position, years in that position, and
l perhaps a basic description of what that position entails.

(4) Next comes the specific questions regarding the case: Are you familiar with the defendant? What
caused you to write the citation in the case? Describe for us what happened.

(5) We also need to be sure to establish all of the essential “elements” or requirements of the offense,
including the specific date, time and place in question. Note that we make a special point of
establishing that the location of the violation is in Montgomery County. This establishes not only
the County’s authority to issue the citation but also the court’s power to hold the trial and issue a
judgment.

Pictures. If there are any pictures, we will need you to testify as to what the picture depicts, and that the
picture is a “fair and accurate” representation of what you saw. It is most important that the picture show
some aspect of a violation at the time and place indicated on the citation, or afierwards for ongoing problems.

Documents. If there are relevant letters or other documents (deeds and plats may be relevant, for example, in
zoning violation cases) we will need your testimony in order to establish a basis for introducing the
documents. You will normally prepare with the code enforcement attorney ahead of time, but most
important will be to establish what the document is, that it is authentic (via a signature that you recognize, a
seal, or that it is a letter you received) and then what the document demonstrates.
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OFFICE OF THE COUNTY ATTORNEY

............ Charles W. Thnmmon Jr.
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County Executive County Attorney

In the Midst of Trial:
When do we ask leading questions?

The purpose of this memo is to give the witness some idea of the rules we use in asking
certain types of questions at certain times.

For the most part, there are two basic types of questions an attorney can ask a witness:
leading or open-ended (also, rather unimaginatively, known as non-leading questions). The basic
rule is that leading questions are acceptable on cross examination, but not during direct
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examination. While true as a general rule, in fact there are important exceptions to consider.

First, to be clear about definitions. Leading questions are those which suggest the
answer, and can be answered by a “yes” or “no” response; in asking a leading question it is the
attorney, not the witness, providing the dialogue. A leading question, particularly of an adverse
witness (in our case, the defendant or defendant’s witness) can generally always start out with
“Isn’t it true that. . . ” and/or may end with the words “isn’t it?” or “didn’t you?”. The intent of a
leading question, at least when used in cross examination, is to box the witness in, or force the
witness to admit some aspect of testimony.

Open-ended questions are those requiring a description; they can’t be effectively
answered by a one-word response. The dialogue for open-ended questions is provided not by the
attorney but by the witness. In most cases they can be introduced by the word “describe”,
“explain”, “tell us about” or “what happened”. These type of questions aren’t intended to box
the witness in, but to permit the witness to provide a description or explanation of what
happened: to tell the story.

Leading questions on cross-examination. As a general rule, every question asked on

cross examination should be leading. The purpose of a leading question in cross examination is
nnt tn alinit tactimanvy from the defendant but to force the defendant to admit some aspect of the
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facts that he or she would like to ignore. This suggests the rule that an attorney never asks a
question on cross to which he or she doesn’t already know the answer: if there’s danger of being
surprised generally we are better off not even asking the question Indeed, one of the more
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effective cross examinations can be “no {JUESLIOIIS, your honor”, and we 5 raity suggest tha
cross examination be limited to two to five questlo[ns (less if a defendant is pro se).

i
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Do note that the leading question is not necessarily intended to intimidate, frighten or
shock the defendant: in fact, in many instances one is able to obtain admissions more readily the
more mildly cross examination is handled. But cross, however mildly it is handled, is always
intended to get the defendant to admit something they’d rather not. Cross is intended at a
minimum to tie the defendant down and avoid waffling on key issues, such that the defendant 1s
essentially forced to say “yes” or “no”. This raises the issue of control over the witness: in cross
examining, the attorney needs to be sure that the defendant almost never gets to “explain” (i.e.,
ves, but): that is for re-direct. In fact once we get our “yes” or “no”, if the defendant tries to
explain we will usually cut the defendant off immediately. At the same time, once we have our
“yes” or “no” (or it is obvious we won’t get either one, which can in itself be as damaging to the

defendant as actually answering the question), there is no purpose in trying to reach ultimate

conclusions on cross examination: that is for closing argument or summing up later.

Leading guestions on direct. Many think this is a “no-no”, that we cannot ask leading
questions on direct. Although the purpose is far different than when asked on cross, 1n fact there
are several instances in which we can, and indeed sometimes must, ask leading questi
direct:

A. To lay an evidentiary foundation for admission of a document or demonstrative
evidence (sucn as a photo). Here, the basic standards are provmeu by 1vxary1anu S
rules of evidence, and we simply ask the basic questions. Open-ended questions are
not appropriate because we aren’t seeking a description; rather, we are seeking to
establish whether the basic standards are met to allow the introduction of the

evidence.

B. To direct our witness to the day/time/place in question or the subject matter at hand.
Even in a month-long trial, courts don’t want to waste any time and therefore
attorneys are encouraged to use leading questions to direct the witness to the basic
subject matter. The only reason to avoid leading questions on direct is to avoid
having the atforney give the testimony. This purpose isn’t violated in the least by
questions that will help direct the witness to the right day and relevant issues.

C. In default cases. There is no point to the wide and open ended questions if the case is

in default, because liability has accordingly been admitted. In that instance we will
presumably only have a witness in order to provide testimony supporting our request

TLSWILIAQULY Vil LGVY & Vakiabao 222 Rl L0 PRIV AR e Rian s

for an abatement order to get the problem resolved. We then need to “cut to the
chase” in that instance and can ask leading questions in order to get direct answers.

nted by an attorney. Generally code
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enforcement cases are more drawn out when a defendant has counsel, and normally
the judge and opposing counsel will more strictly follow the general rule of avoiding
leading questions on direct examination. This is less true when a defendant is pro se,
when the court is seeking to get to the heart of the matter as quickly as reasonably
possible. Although not every question should be leading, we can lead in order to get

reasonably quick answers to the ultimate question of liability.

Occasionally you may hear an objection after a leading question on direct, or the judge
may suggest we are going too far. There’s no reason for ﬁe attorney or witness to panic: the
2
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question can always be rephrased. The attorney need only remember the words “explain” and
“describe”™: we can usually start an otherwise leading question with one of those words, or
include them in the question and avoid any “leading question” problem.

Conversely, remember that we almost always ask leading questions on cross. This can’t
be overstated. Our purpose in cross examination is not to get a description: hopefully our own
witness will provide the description we need. On cross we are trying to keep the defendant
honest, to keep him or her from waffling away from responsibility, to admit what is undeniable.
The defendant’s interest is to give his or her own testimony, to explain the problerm away, to
provide an excuse or to suggest the impact of a given violation isn’t that great. That’s permitted
on his or her own direct examination or perhaps in redirect, but not in cross examination. Just
remember, in cross examination we seek not descriptions but, essentially, admissions that almost
always even the most polite defendant would like to avoid making.

Of course, in a given case and at the right time there are even exceptions to exceptions,
and legal lore is replete with true aficionados who can violate these rules and still win victory.
Bear in mind, however, that almost always even the “true aficionados” follow these rules, and
know the risk they’re taking when they take the chance to violate them. Generally speaking — it’s
not worth the risk!
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OFFICE OF THE COUNTY ATTORNEY

Douglas M. Duncan Charles W. Thompson, Jr.
County Executive County Attorney

CODE ENFORCEMENT
IN MONTGOMERY COUNTY:

Process and Procedure
From Citation to Trial - and Beyond

Part 4
Trial Results & Problem Solving

Focusing on the Fine Page 32
All About Abatement Orders Page 35
Abatement Order Questionnaire Page 37
Sample Court Order for Abatement Page 39
Sample Affidavit of Service of Abatement Order Page 41
Sample Petition for Contempt and Order to Show Cause Page 42
Sample Order to Show Cause Page 46
Sample Memo to Agency for Service of Order to Show Cause Page 48
Sample Affidavit of Service of Order to Show Cause Page 49

Winning isn't everything, in football or in code enforcement — even when you win! What counts

in code enforcement is whether a problem is actually solved by our considerable efforts in

seeking to enforce the law. Sometimes a fine helps deter future problems, especially when the

right message is sent to the defendant that the system takes the violation seriously. But justas
often we have to be creative when problems aren’t solved and they recur. Then it sometimes
takes more than the citation, more than the fine, and more than a court judgment alone. That’s
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when we have to propose court orders stopping the problem, and enforce those orders ugh
contempt proceedings or by taking action as permitied under those court orders.
b
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FOCUSING ON THE FINE

Introduction

We have emphasized the importance of problem solving through abatement
orders, and it is hoped we will continue to do so, by continuing to prepare more specific,
well written orders.

There is also the fine to consider. It seems to be a habit of the judges to
dramatically reduce fines even after finding a defendant guilty of a civil infraction.
Often this practice can discourage effective code enforcement efforts — by the inspector,
citizen witness or complainant, and even the attorney. Fines are important because they
emphasize the importance of the violation and of the enforcement of the law.
Continuous, significant reductions tend to send a message that the law, and enforcement

thereof, is not of great importance.

While this will be an issue raised with the district court, code enforcement
attorneys can emphasize the importance of the “fine” or disposition part of the code
enforcement case.

This memo will delve into the apparent reasons for fine reduction with the view of
giving a better understanding of what may be going on when a $500 Class A violation is
reduced to $50.00. In the second part, arguments in favor of higher fines will be
presented.

Reasons for reducing fine and for imposing larger fines

There appear to be at least 10 main reasons for the reduction of fines even when
the court has found a defendant guilty. Sometimes there are multiple reasons for the
reductions, which usually result in more dramatic reductions from the bench:

Evidentiary based reasons for reduction:

1. Resolution of the problem at the time of trial;
2. Multiple offenses against one defendant;
3. Attempt by defendant to comply even if full compliance not achieved;
4. Excuse/misunderstanding/mistake;
5. History - lack of repeat offenses or ongoing issues.

Impressionistic or Mythical reasons for reduction:

6. No argument from County (your discretion your honor);
7. Minor nature of the violation or technicality of the violation;
8. Limited financial means of the defendant;
9. Doubt about the importance of the violation even if not minor in nature;
10. Suspicion that County has acted in a heavy handed manner:
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11. Feeling that the case should have been settled anyway;
12. Doubt about strength of case given reduced standard of proof from criminal.

The first 5 reasons for reductions are based on some evidence, usually from the
defendant, and normally will come out in some way during the liability portion of the
trial or at disposition. All except multiple offenses may be good reasons to try to settle
the case prior to taking it before a judge - or to dispute the evidence (by a proffer, as is

Ll OO praatva W REAASS | AR

normally done during the disposition stage, or direct evidence if necessary).

The last 7 reasons for reductions are not based on direct evidence to the same
extent as the first 5. These are reasons that may lurk in the judge’s mind — especially if
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the County Attorney makes no effort to dispel the myths!  Since the court is interested in
moving the docket along, it will not be worthwhile to spend an inordinate amount of time

dispelling each and every myth. There is no reason, however, that the most applicable
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The most distressing reason for reductions in the fine is number 6 — when the
County Attorney says nothing regarding the fine. This tends to send a message to the
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particularly care about the fine, and it can be significantly
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judge that the County doesn
reduced. Merely making some brief argument can dispel that impression.

The judge is similarly free to apply any of the other 6 remaining “myths”, without
some proffer or statement from the County Attorney. Even if in the liability stage certain
evidence is inadmissible — such as prior violations and the like — the judge will listen at
the disposition stage. This is the time when a brief statement dispelling any one of the
“myths” can make a significant difference in the amount of the fine. Statements that can
make a difference include: a suggestion by the attorney about the importance of the
violation, about how hard the County tried to work with the defendant before citing him
or her, about the fact this may not be the first incident, even about how strong the

evidence was of the violations.

Remember that at the disposition stage, any statement by the county attorney
immediately dispels impression no. 6 — that we don’t care about the fine. The statement
itself should dispel at least one or two other reasons for reducing the fine, whether based
on some evidence or bascd entirely on impression or myth. In fact there would seem to
be about a dozen reasons for not reducing fines:

Reasons for NOT reducing fines:

1. The problem hasn’t been resolved and issues are ongoing;
2. History of past violations/citations;
3, History of excuses from defendant for not complying;
4. Lack of good faith/serious attempt by defendant to comply even after being cited;
5. Lack of cooperation from defendant;
6. Frustration dealing with defendant/underlying reason inspector issued citation;
7. Effect on the community and need to send message;
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8. Importance of the code section violated/important benefits;
9. Efforts by county to work with defendant to resolve this;
10. Evidence of County’s reasonableness;

11. Lack of valid excuse for noncompliance;
12. Overall strength of the evidence in the case.

Note that all of the reasons noted are not based on impression or feeling.

Generally they are based on facts at some level, even if specific evidence will not be
introduced to demonstrate the main argument to be made.

Conclusion

Even as we emphasize the importance of community problem solving by use of

abatement orders and settlements, we should not overlook the importance of the amount
Fine irnae od hy the canrt The amount of the fine imnosed as commared to the fine
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charged in the citation sends an important message about the importance of our laws and
of enforcing those laws.
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liability and disposition. While it will not be possible to delve into great depth and long
argument at the disposition level, the importance of raising just one of the 12 arguments
in favor of a larger fine cannot be gamsald It must also be kept in mind that merely by
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making a statement, the myth that the county doesn’t care is dispelied.

Of course, there will be cases in which a reduced fine is appropriate. In those
cases it is entirely proper to leave the amount of the fine up to the judge or even to
suggest that the county would have no problem with a reduction in the fine — as long as
some reason exists to make that statement. It is also important to consider the effect of
what we say upon the county inspector and/or citizens who have taken time to assist in
our prosecution of the civil offense. Little is gained in the way of law enforcement if the
inspector and/or citizens are left feeling they’ve wasted their time.

I would be surprised if the result of focusing on disposition and the fine as I've
suggested does not result in somewhat increased fines being imposed. Of course, focus
on the disposition stage of the code enforcement case should not mean a great deal of
preparation time and cannot mean that we spend a great deal of time making the
argument. Merely making a proffer regarding one of the 12 main reasons to impose
larger fines should be sufficient to dispel any myths or incomplete evidentiary
conclusions a judge may be making. It should have the effect of increasing the amount of
fines where appropriate. It may also have the more subtle long term effect of
emphasizing to the judges and our own agency staff that we consider these laws
important enough to vigorously enforce. A potentially more sympathetic bench is
certainly a result worth pursuing!




OFFICE OF THE COUNTY ATTORNEY

Douglas M. Duncan Charles W. Thompson, Jr.
County Executive County Attorney

All About Abatement Orders

1. What are abatement orders? Our purpose in code enforcement is to solve problems, and ensure that the
Montgomery County Code is followed. Often the difficulty in code enforcement cases is getting the
defendant to take the matter seriously, much less follow the law. As we all know, some defendants will
simply pay a fine as the “cost of doing business”. To address this problem, the Montgomery County
Code at §1-18(e) specifically allows the court to enter an order requiring compliance and preventing
future violations. The penalty for violating the court’s order, then, is not payment of a fine but contempt
of court, which in extreme cases can result in a defendant being imprisoned to ensure compliance.

2. Can abatement orders make a difference? In code enforcement our primary goal is to solve problems.
We don’t just seek fines, but to stop violations and prevent future ones. When problems are ongoing, one
of the most important forms of relief is an abatement order from the court. Such an order prohibits future
violations, requires the defendant to take specific steps to comply with the County Code, and provides the
County with power to act on its own if the defendant doesn’t comply (such as by making the repairs and
charging the costs as real estate taxes). If the defendant fails 10 comply, we can also file a petition asking
the Court to step in and impose penalties (usually fines or the threat of 30 to 90 days in jail, though we
can be creative in this regard as well). We have form abatement orders for most offenses, but each order
should be crafted for the needs at hand. Inspectors should let us know what specific provisions might be
helpful in a given case.

3. When & how do we obtain an abatement order? Asking for an abatement order is easy: check the
applicable “box” on the citation form. Except for specific arrangements with certain divisions, the choice
whether to seek an abatement order is with the officer writing the citation. The question is when to ask
for an order: an abatement order is not always appropriate. Usually, courts do not entertain the idea of an
abatement order for first offenses, unless there is a history with the defendant, we have additional new
violations, or a continuing problem even up to the date of trial. Accordingly, to obtain an abatement
order we need testimony that the problem still exists, and that it is a chronic, ongoing issue: if the
problem has been solved, there is no basis for arguing that an order is needed. Hence, the court is least
likely to approve an abatement order in a first offense, unless we can show some history of working with
the defendant, and that issuing the citation has not solved the problem. Of course, repeat offenses are
most helpful, but any history can help. Do note that if the inspector does not ask for an abatement order
in the citation, we can’t ask for it later at the court trial! Accordingly, inspectors should err on the side of
secking an abatement order. We can always choose not to pursue it if before trial the defendant does take

care of the problem.

35
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4. What do we include in abatement orders? Usually an abatement order consists of at least 5 parts:

M

(1) A clause preventing future violations of the code for which defendant was cited;

(2) A clause requiring immediate compliance except as laid out by the court;

(3) A clause requiring compliance on specific issues on a time schedule acceptable to the court, but
usually within 30 days;

(4) A clause specifically providing that failure to comply constitutes contempt of court;

(5) A self-effectuating clause permitting the County to take action, at its option, to correct the problem if
the defendant does not within the deadline, and then bill the defendant. In some cases this can be
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more effective than only filing contempt proceedings.

How long are abatement orders valid? As a court judgment, abatement orders are valid for up to 12

years. Even so, if a new offense is committed after 2 to 3 years of compliance or more, the defendant

should be given a chance to correct the matter before contempt proceedings are filed. The proper course
of action will naturally be determined by the circumstances of each individual case.

A new citation or contempt of court? When an abatement order has been issued, we should in most cases
be careful to use the power of contempt of court rather than simply issue a new citation. While
circumstances vary, if neither the original citation nor the court’s order were successful in gaining
compliance, sometimes only the threat of contempt of court can win compliance.

Enforcing it: how do we prove contempt of court? Most Code violations don’t require evidence that the
defendant intended to violate the law; it is enough to show that the violation occurred. For contempt,
while we only have to prove a violation by a “preponderance” of the evidence, as with the original
citation, we do have to show “willful disobedience”, meaning that the defendant knew what the court
ordered and essentially flaunted it. In addition, we seek civil contempt, that is, compliance — not just
punishment as in criminal contempt. Hence, the defendant can comply by the time of the contempt
hearing and arguably avoid contempt. We therefore need evidence that as of the date of the contempt
hearing, the problem is continuing, and that the defendant knew what the order required, which we show
by proof of service. Note that in defending a contempt case, evidence of some “good faith” effort or even

partial compliance can be enough to show the disobedience was not willful. Contempt can also be
difficult to show in cases prohibiting certain activity (as in zoning and parking cases, for example), since
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they are subject to the claim that “I haven’t parked my truck there since”. In those cases, a defendant
failure to immediately correct a violation or repeated violation of the court’s order can be sufficient to
show willful disobedience and can win a contempt finding, even if the defendant isn’t in technical
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OFFICE OF THE COUNTY ATTORNEY

To:
From: Jan Lillard, Legal Assistant
Date:

ABATEMENT ORDER QUESTIONNAIRE
Defendant: Citation No.:
Address:_

The compliance period in the referenced abatement order has passed. To ensure that
violators comply with the Code and the court’s order, please respond within the next 2
weeks by:

(1) Checking the appropriate answers below;
(2) Signing and dating on the front or the back, as appropriate;

(3) Returning to Jan Lillard, Office of the County Attorney,
TOR 1 Flagr. fax (24M 7776706, within the next 2 weeks
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If you have questions or need to discuss the matter, please call Jan Lillard at
(240) 777-6756, e-mail lillaj@co.mo.md.us. Thank you!

the Defendant. . Ifyes, please give date of service:

Yes  No 1. The order in this matter was personally served on

Yes No 2. Defendant has fully complied with all conditions
of the order. Please give names of witnesses contacted:

Defendant has complied with the Abatement Order
as of [insert date].

Inspector’s Signature : fis - 37 o Date

IF DEFENDANT HAS NOTFULLY COMPLIED
ANSWER nnwcTInNQ 3,4 AND 5 AND SIGN ON THE BACK
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PLEASE ANSWER THE FOLLOWING AND SIGN BELOW
IF THE DEFENDANT HAS NOT FULLY COMPLIED

No compliance Partial compliance 3. Please specifically describe
the extent of defendant’s compliance:

Yes No 4. I have given Defendant uatil

[insert date] to fully comply, for the following reason (good faith, emergency,
partial compliance, etc.) [please describe in detail]:

Yes No 5. I believe the case should proceed to contempt

proceedings (an attorney will contact you).

Other general questions:

6. Other comments about the case:

7. Any suggestions for better abatement orders [please describe any problems
with this or similar orders]:

DEFENDANT HAS NOT FULLY COMPLIED WITH THE ABATEMENT ORDER.

Inspector’s Signature - ’ ‘Date

38
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IN THE DISTRICT COURT FOR MONTGOMERY COUNTY. MARYLAND

MONTGOMERY COUNTY, MARYLAND *

Plaintiff *

JANET HUTNER * 273
Defendant *

ORDERTOR ABATEMENT

Upon consideration of the verified citztion filed herein and anv evidence presented at trial in this

case, the Court finds that Defendant has committed the violations of Montgomery County law stated in

the above-referenced citations and that the Plainuff. Monigomery County, Marvland. is entitled to this

Grder of Abatement pursuant te Montgomery County Code, Section [-15{2). and it is thereupoil. this

. —_—
; N i

o o - LA
{

CRETITTY st wlea D1 e e it obial] matre s
ORATRED thai the Defendunt shall retran f

Code. Sections 20-2(5), (1), ana {¢): and it 1s further

rom further vielatons of Mourgomery County

8l L2001 by the District Court of Marviand for Moawomery Coitnn

GRTETH Manthe Defondant shail ke the following actions @ correct the cendiicn., 2l

134014 Bartle Streen, Rockville, Marviand wiich copstiture 2 continuing violation or County

L. Kepair of remove deterioraied gutior or sofvic boards:

Y Dannir deter ed S oavdines and

2. Repair deteriorated wood siding: and

3. Clean and remov.s sV otstruction Diom the sutters and mainizin rocf ro ailow tam
water o drnia propertel nd it anther

©th complinnee wi this Order shull & completed within thive 30 anve o e

cate of this e and s Terher

ra b P R T d
AaVE Deen ..umD pecl withy ond 1015 furer

o

T reproserniadve of Montgomery County shall be per ~mittaJ 1o inspest the




CEDERED thart if the Defendant {ails o abide by this Order within 30 days ot the date 3 this
Order, the Plainuff, Monigemery County, Maryland, has permission to enter the Defendant’s property
mentioned above and abate the violations by repairing or replacing the conditions as may be necessarv to
assure the property complies with the Montzomery Countv Code. and it is further
ORDERED that if the Plainuf. Montgomery County, Maryland, abates any code violation upon
._the Defendant’s property mentioned above, pursuant to Maryland Rule 3-648. the Plairtiff. Montzomery
Counry, shall send the Defendant a bill for the cost of correction by regular mail 10 the Defendant's last
known address or bv any other means that is rexsonably calculated 1o bring the niil o the Defendant's
attention. If the Defendant does not pay the bill within 30 davs after it is preseniad, the Plaintitf mav tie
a verified statement of the costs of correcting violauens with the Court: and it is further
ORBERE‘D that once the Court has entered a judgment against the Detendanrt or the cost of
correcting violations. the Plaintff mayv enforce 2 judgment in the saine manner o3 anv < ther 2 il
fudament for meney, or collect the judgmentin the same manner as it cotlects mual prorerny txes.

o TY 7 e ~ VLT ~ - Ty N N A R e &
FALURETO COMPLY WITH THEIS ORDER IS PUNISTARLY Y CONTH T,

AF Barrs Code B
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IN THE DISTRICT COURT OF MARYLAND FOR MONTGOMERY:COUNTY

MONTGOMERY COUNTY., MARYLAND *
¢/o Office of the County Attorney *
Executive Office Building *
101 Monroe Street, Third Floor *
Rockville, MD 20850 *
Plaintiff *

VS. * Citation No. 0733562508.

* 17233562509

JANET HUTNER * 2733562510
63410 Bartlett Avenue *
Rockville, MD 20850 *

Defendant

AFFIDAVIT OF SERVICE

[, Travis Aldous. Inspector with the Montgomery County Department of Housing and

Community Affairs, state that:

1 1 am now and at alt times referred to in this Arfidavit have been an adult above the age
of eighteen vears. a citizen of the United States of America and of the State of Marvland:

2. 1am competent 1o make this Affidavit and that T de so upon my own information and
knowledge, and that fuither | am compeient 10 {estity to the matters contained herein:

3. That I served a copy of the Order Tor Abatement dated February 6. 2001 1w this

proceeding personatly on Defendant. Janet ilutner. on the o dayo . o

2001, a1 amJ/pan.

[ do solemnly doclare and affivm under he nenalties of perjury that the conterls ol the

qvit are tue (o the best of my knowledye and betief
SR
.J . ,-/

.,
' e e

Travis Aldous. Inspecior
[N A

Deparnment of Housing & Cammunity A

——— -

i

3

-ty

-y
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IN THE DISTRICT COURT OF MARYLAND FOR MONTGOMERY COUNTY

MONTGOMERY COUNTY, MARYLAND *
c/o Office of the County Attorney *
Executive Office Building *
101 Monroe Street, Third Floor *
Rockville, MD 20850 *
"k
Plaintiff *
*
VvS. * Citation Nos. 67233306297, -~
* 0733506298, 17233506299 & L2
KENT WILLARD HOWARD * > ow he
13114 Briarcliff Terrace ‘ * rm 2
Apartment 409 *
Germantown, MD 20874-2678 *
*
*

Defendant

PETTIION FOR CONTEMPT AND
ORDERTO SHEOW CAUSE

COMES NOW, Montgomery County, Maryland, bv its undersigned attorneys, and
respectfully quests this Honorable Court to hold Kent Willard Howard, 13114 BiiarclifT Terrace,
Apartment 409, Germantovmn, i‘j.aryland, 20874-2678 in contempt for failing to abide by this
Court's Order of Abatement issued June 27, 2000 and {or reasons staics the following:

1. Montgomery County is a boedy corporaie and politic of the State of Marviand ard is the
ocal legislaiive body for the unincorporated areas of Montgomery County and is awhorized by
various laws and statutes to exeicise the police power within Montgomery County and 1o enforce
its laws and those of the Stare of Maryland.

2. On February 28, 2000, a civil citauon was issucd to ent Willard Hovard for

commitiing ceceptive rade practices, including failing to perform repairs on an cuio afier
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contracting and receiving payment 1 do so.  This constituted a vielation of the Montgomery
County Code, §§§11-4(1)(e),(H),(m) and (0). Two further citations were issued to Kent Willard
Howard, on February 28 and March 9, 2000, for acting as a motor vehicle repair business without
being registered to do so, constituting a violation of the Montgomery County Code, §31-A-2.

3. A hearing was held on June 27, 2000 and an’ Order of Abatement was issued by the

" Court ordering the Defendant to take action to correct the violation of the Montgomery County

Code, including to
A. Not act as a motor vehicle repair business or engage in the business of motor
vehicle repair without first being registered to do so; and
- B. Refund $850.00 to Thomeka Ray within 30 days.
The Order of Abatement was served on the Defendant oa July 10, 2000.

5. Défendant has failed to take action to comply with the court’s June 27, 2000 order,
and has acted as a motor vehicle repair business and engaged in the business of motor vehicle
repair without first being registered to do so, and bas further failed to refund $850.00 to Thomeka
Ray. These violaticns of the Order of Abatement are willful and constiate contempt of Court.

WHERETFORE, the Plaintiff prays:

1. That Kent Willard Howard show cause as to why he is not in contempt of Cour
for failure to abide by this Court’s Order of Abatement dated une 27, 2000;

2 That the Office of the Coumty Atternay be appointed to prosecute this contermypt
proceeding;

That this Honorable Cowrt find Went Willard Howard in contempt and impose

(8]

sanctions against hira &3 this case may demand;
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4. And for such other and further relief as the nature of this cause may require.
Respectfully submitted,

CHARLES W. THOMPSON, JR.
COUNTY ATTORNEY

it s, Gust 41,

A%)?/ ' Franklin M/ Johnson, Jr.

Assicstant Countv Attorney

AIDAILGLLL i f SRV Y

101 Monroe Street, Third Floor
Rockville, Maryland 20850
(240) 777-6754

POINTS AND AUTHORITIES

1. POINT: Any party to an action in which an alleged contempt occurred . . . may
initiate a proclseeaing for constructive contempt by filing a petition with the court against which
the contempt was allegedly committed.

AUTHORITY: Maryland Rule 15-205(h).

2. POINT: Unless the court finds that a patition for contempt is frivolous on its
face, the court shall enter an order. That order end any order entered by the couit on its own
initiative, shall state:

(a) the time within which any answer by the Defendant shall he filed, which
absent good cause, may not be tess than 10 days after service of the order;

() the timne and place at which the Defendant shall appear in pecsen for a

o - ¢, -
12army Ving sonable time for the preparation of & defense.
{c if incarceration to compzl compliance vith the court’s ordzr is sought, a

AUTHORITY: Marvland Rule 15-206(c),
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3. POINT: The Order, together with a copy of any petition and other documents
ﬁled-in support of the allegation of contempt, shail be served on the Defendant pursuant to Rule
2-121 or 3-121 or if the Defendant has appeared as a party in the action in which the contempt is
charged, in the manner prescribed by the court.

AUTHORITY: Maryland Rule 15-206(d).

4. POINT: ‘“In a narrow sense, a contempt has been defined as a despising of the
authority, justice, or dignity of the court; in a more general sense, a person whose conduct tends
to bring the authority and administration of the law into disrespect or disregard, interferes with or
prejudices parties or their witnesses during litigation, or otherwise tends to impede, embarrass, or
obstruct the court in the discharge of its duties, has committed a contempt.”

AUTHORITY: Goldsborough v. State, 12 Md. App. 346, 355,278 A2d 623 (1971)

\
et o u iy
/

. 7
37, Franklin M. Johnson, Jr.
- Assistant County Attorney

CERTIFICATE OF SERVICE

32y f
THEREBY CERTIFY that on this /% day of Tzl '/:u\/ 2607 a copy of the
7

%\\5

foregoing Peiition for Contempt, Points and Authorities and Show C’ause Order was mailed, first-

class, postzge prepaid, o defendent, Kent Willard Howard, 13114 Briarchili Terrace. Aparonent

o - A P ST N e
- 409, Germaniowns, iviaryland, 20374-2678.

A
e 5:’::7? o
Franidin M. Johnson, Jr.
Assistant County Axtorney
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IN THE DISTRICT CCURT OF MARYLAND FGR_Y\'IONTGOMERY COUNTY

MONTGOMERY COUNTY, MARYLAND *
c¢/o Office of the County Attorney *
Executive Office Building *
101 Monroe Street, Third Floor *
Rockville, MD 20850 *
Plaintiff *
vs. * Citation Nos. 6233506297,
* (233506298, IZ33506299};§j o
KENT WILLARD HOWARD * o 7
13114 Briarcliff Terrace * & £z
Apartment 409 * N 11"55'.:'5_‘;?
Germantown, MD 20874-2678 * o oaen
* o Ul
- | w5 =
Defendant * = Ea T
V= -
SHOW CAUSE ORDER =

Upon the Petition for Contempt filed by the Plaintiff, MONTGOMERY COUNTY,
MARYLAND, which alleges that Kent Willard Howard has violated the Order ol this Court
dated June 27. 2000. issued by the Honorable Steven P, Johnson. it 13

~ .0 : S L
ORDERT this {J/LO__ dav of PL,@ . 2000, by the District Court

of Maryland for Monigomery County. that the Defendant, Kent Willard Howard, show cause. if

any they have, why the refief praved therein should not be granted; and it 15 fugtiaer
| S
|7

OROERED that « hearing on said Motion for Contempt will bz heldonvae j7f  day

4 o - ‘ .
of QP2 , 2001, at Ll 30 2 m.. if the Defendant has buur served on or
7% — i s
. b} - el . 1 ( s e
before the .22 dav of Aeli?f , 2001, and 1t1s turther
- )

ORDERKD that the Cffice of the County Atterney for Montgomery Cou ity shall

prosecute this proceding.
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TO THE PERSON ALLEGED TO BEIN CONTEMPT OF COURT

I. Tt is alleged that you have disobeyed a court order, are in contempt of court, and could
go to jail until you obey the court’s order.

2. You have the right to have a lawyer. If you already have a lawyer. you should consult
the lawyer at once. If you do not now have a lawyer, please note:

{(a) A lawyer can be helpful to you by:

(1) explaining the allegations against you;
(2) helping you determine and preseat any defense to those allegations;
(3) explaining to you the possible outcomes; and

* (4} helping vou at the hearing.

(b) Even if you do not plan to contest thai vou are in contempt of court. a fawver can be
helpful.

() If you want 2 lawyer but do not have the money to hire one, the Public Defender may
provide a lawver for vou. You must contact the Public Defender at icast 10 business dayvs beiorw
the date of the hearing. The court clark will tell you how to contact the Public Detender.

(d} [f vou want a lawyver but vou cannot get one and the Pubhic Defender will not provide
one for you contact the court clerk as soon as possible.

() DO NOT WAIT UNTIL THE DATE OF YOUR HEARING TO GET A LAWNYER.

[ you do not have a lavyer nefore the hearing date, the court way find than vou have
waived vour mioht to a lanver. and the hearing may be held with you unrepresented by alawys,

I YOU DO NOT APPEAR FOR THE HEARING, YOU MAY BE SUBJECT 1D

ARREST. ’)\ .
\,, i'/\‘./,..-/'

JL_ E Distric: Court for Momgamery
ounf}. Marviand
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OFFICE OF THE COUNTY ATTORNEY

Douglas M. Duncan Charles W. Thompson, Jr.

County Executive County Attorney

MEMORANDUM

TO: Mark Moran, DPS

FR:  Frank Johnson, County Atty’s Office W

DA: 12/10/00

RE: Jose Franco Beck Petition for Contempt/Motion to Show Cause
Citation No. 1233258233

We have received the Show Cause order back from the court in this matter. The court
hearing is scheduled for the afternoon of Tuesday, January 23rd.

What will be necessary is for you to ensure that Mr. Franco is served with both the
Petition and signed Show Cause Order no later than Tuesday, January 9, 2001.

Once Mr. Franco has been served, please fill out the Affidavit of Service which is also
attached, and send it to me so that we can file it with the Court.

If you have any questions or concerns, please let me know. Thanks!

e
313‘; 0

101 Monroe Street, Rockville, Maryland 20850-2589
VAN TTTATEA o TTT & FAY V4N.TTT-ATNA & inhnefiden ma md ne
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MONTGOMERY COUNTY. MARYLAND
c¢/o Office of the Countv Attorney

Executive Office Building

101 Monroe Street, Third Floor

Rockville, MD 20830,

Plaintifl

VS.
STEVEN GOLDMAN
T/A Dinettes & Stools

4119 Howard Avenue
Kensington, MDD 20893

Varehouse

Defendant
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R MONTGOMERY COUNTY

I Ene Fricdman, Invesugator wiih the Montgomery County Depuriment of Flousing and

Comyuunity A {lairs, Consumer Affairs
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of etehteen vears,
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OFFICE OF THE COUNTY ATTORNEY

Douglas M. Duncan Charles W. Thompson, Jr.
County Executive County Attorney

1,
uiKy Jiz

CODE ENFORCEMENT
IN MONTGOMERY COUNTY:

nnnco and Dennadsira

Process and Procedure
From Citation to Trial - and Beyond

Part 5
Settlements
Settlement Options Before Trial Page 52
Settlements and Court Costs Page 55
Communication and Settlement Page 57

TL:A s p pme ey SEriamamzaa ey tha ool

k]
nis may mean upping tn¢ pressure

Our focus in code enforcement is on solving the problem.
in some cases, seeking court orders and later on enforcing them, but it can also mean settling a
matter once a problem has been solved. And in many citation cases we are seeking only
imposition of the fine, rather than an abatement order. It is helpful to understand the options that
are available in considering resolutions of citation cases in court, but critical to understand the
practical settlement options, the considerations, and the different roles played by the county
attorney and the inspectors in considering seftlements.

101 Monroe Street. Rockviile, Maryland 20850-238%
240-777-6754 » TTD 240-777-2545 ¢ FAX 240-777-6706 » johnsf%’co.mo.md.us



OFFICE OF THE COUNTY ATTORNEY

Douglas M. Duncan Charles W. Thompson, Jr.

County Executive County Attorney

When the case settles before trial: which is the best option?

Comparing:
* seftlement
* “paid & satisfied”
* dismissals

stet

court Judgment to accomphsh hat Many code violation cases are settled before court espemally
those involving a fine only (when the County does not seek an abatement order). The question
often arises how to handle a settled matter, and this memo attempts to offer some ideas by
uiSC‘uSSing the effects of the various settlement routes available. uenerau) this memo suggests
that we need to keep in mind that the future is always uncertain, even resolved problems can
recur, and even with the best of intentions defendants don’t always follow through. Accordingly,

we should always strive even in settling cases to keep the county’s options open for the future.

It may help 1o define a few terms. “Nol pros™ stands for nolle prosequi, technically a
criminal procedure under Md. R. 4-247 but one that does apply to civil code enforcement
proceedings. It permits the County to choose not to prosecute a matter. It is different than a
dismissal in that it does not suggest innocence, but merely exercises the County’s option not to
proceed with prosecution. The County has the power to enter a nol pros in any case prior to trial
(or before the trial actually begins). Do note that if a nol pros is entered, in order to reactivate
the charge a new charging document (citation) must be issued.

*Stet” is a much more rarely used procedure in civil code enforcement. It is another
technically criminal process, under Md. R. 4-248, and merely postpones a case indefinitely. With
the “stet” the County is only able to prosecute on the matter within a year of entering the stet.

The County doesn’t have an absolute right to a stet; the defendant can object to it. By definition
there is no suggestion that the County isn’t choosing to prosecute: the case is merely being

postponed. Hence, unlike the nol pros procedure, no new citation needs to be issued in order to

1ty thot affan 1t
reactivate the cl‘ﬂrgm —we would Q"'ﬂ“]“ file a notice with the court to that effect \u witilin a

year of the stet). Again, this process is rarely used, but is available in the appropriate case.

1. Paid and satisfied. At almost every docket on Tuesday, the County Attorney will announce
that certain cases have been “paid and satisfied”. That doesn’t necessarily mean that the
defendant voluntarily paid the full fine. It can also mean that the defendant agreed to pay a

k- §2

If questions. contact Frank Johnson. Principal Counsel. Cod Enforcement Unit
101 Monroe Street. 3™ Floor. Rockville. Marvland 20850-2589: 240-777-6754 « FAX 240-777-6706 » iohnsfi@co.mo.md us
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reduced fine. What “paid and satisfied” means is that the matter has been resolved without
the court having to intervene. If the fine is paid before trial, or a reduced amount based on a
settlement is paid, we simply mark the file as “paid and satisfied”, either in open court on
docket day or by filing a “paid and satisfied” line.

Does a “paid and satisfied” case involve a finding of guilt? Since the court in a “paid and
satisfied” case never actually enters judgment against the defendant, one might ask whether
that means there has been any finding of guilt. The answer is that under the County Code,
voluntary payment of any part of the fine is an admission of guilt, and specifically establishes
a “first offense” in the event of future problems. This is why it is often advisable even when
the problems have been entirely resolved to accept even a small, nominal payment rather than
dismiss a case outright, As an admission, it establishes the “first offense” which can either

permit imposition of higher fines within a year of the first, and may be the deciding factor if,
in the future. the Countv decides to seek an abatement order ﬂrnhlhlhno further violations

LA VALW Luriaal Ly idh SelflAiary LR anald A BRLD QUL GUGSLALIAN VNRALa A RAalitaitial Anad nidbd WANIIQC IR LS.

No fine vs. minimal fine: or, settle or dismiss? Occasionally the inspector will report, often
enough just before court on Tuesday, that the problem has been resolved and he or she would
just as soon have the matter dismissed or “nol prossed”. Often what hasn’t been considered
is to have the defendant pay even a minimal fine, but it should be. Paying even a $5.00 fine
can, as noted above, establish the “first offense” to permit a higher fine to be imposed should
the defendant commit the same offense again (yes, even completely solved problems can rear
their ugly heads again, and sometimes only a few days or weeks after the matter is
“resolved™). With payment of the minimal fine, we can simply mark the file as “paid and

satisfied” in open court; no court costs will apply but in the event of future problems the
County will be in a much stronger position to enforce the law.

No fine at all: Dismissal or “Nol Pros”? We don’t encourage it, but agencies or the
attorney handling the case will sometimes recommend dismissal, normally when the
defendant has fully complied so that further prosecution is unnecessary, or some uncertainty
arises as to proving the case (a witness or the inspector doesn’t show up in court, for
example). It is best, however, to “nol pros” (short for nolle prosequi), meaning the County is
deciding not to prosecute. This suggests nothing as to innocence and we can reinstate the
charges by having the agency write a new citation. A dismissal does suggest innocence. In
some cases the court has refused to reopen dismissed cases, and in others has dismissed new
citations written for the same offense. Hence the “nol pros™ preference; it keeps our options
open. But of course, as noted above, it is actually best to accept a nominal payment in
settlement; even a small payment establishes a “first offense” if later problems arise.

When is dismissal proper? Dismissal carries with it a presumption of innocence. Hence,
when a citation has been written in error, we have the wrong defendant, or for whatever
reason it is apparent that the defendant cited should be cons1dered ‘not guilty”, it is
appropriate to dismiss the case. If, however, that’s not the right message: such as when the

defendant may be guilty but for whatever reason we aren’t going to proceed, the matter

s : o :
should be “nol prossed”. Nol prossing a citation allows us to reactivate the case later on, or

(a more likely occurrence) permits the agent to reissue a citation. If, for example, service was

improper, a defendant’s name wasn’t spelled correctly, the wrong code section was noted,

and these problems are seen as fatal to the case (sometimes they are, sometimes not) — nol
O, et T men tiroam b Aron ala T e Al tlant wxra A

prUb lb LIIC dppr(_)prldtc aclion, 11 dll ]IlprbLUI UUCDH L SIOwW up ul qul L Sucn Ulal we uuﬁ l.
have evidence (but may not believe the defendant is innocent, either) — the best approach is to

If questions, contact Frank Johnson. Principal Counsel, Code Enforcement Unit

101 Monroe Street. 3™ Floor, Rocknville. Marstand 20830-2589: 240-777-6754 & FAX 240-777-6706 « johnsfaco.mo.md.us



inform the Court that the county is nol prossing the matter. This can be done at the last
minute in open court; we just have to be sure to act before the Defendant moves to dismiss
the case.

6. When is a “stetappropriate? We rarely “stet” a civil code enforcement case, but if the
purpose is merely to postpone a case without rescheduling a trial — normaily in the hope that
within the next year no new offenses will occur - then stet may be an appropriate procedure.
This is especially so if there are no technical or other errors to correct, since a new citation
will not have to be issued (as it would for a “nol pros™). Again the only goal in a “stet” is to
postpone the case indefinitely (though we actually only have a year to reopen the matter)
without setting a new trial date or requiring issuance of a new citation to reactivate the
matter. As with “nol pros”, no court costs will apply.

E- - - -i

i 54

If questions. contact Frank Johnson. Principal Counsel. Code Enforcement Unit
101 Monroe Street. 3 Floor. Rockville, Marvland 20830-2589: 240-777-6754 « FAN 240-777-6706 * ¢ hnstco.mo md us
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OFFICE OF THE COUNTY ATTORNEY

Douglas M. Duncan Charles W. Thompson, Jr.
County Executive County Attorney

Settlements & Court Costs: When Does the $5.00 Apply?

Court costs, when they apply, are $5.00 per citation. Simple enough, but the issue in
most cases is: when do they apply?

Court costs apply whenever the court renders some level of judgment against a defendant
on the merits of a citation case. Hence, if the court imposes a fine, approves a consent abatement
order, signs a default abatement order, or takes any action to render judgment, the $5.00 court
costs apply. They don’t apply to preliminary matters short of judgment: postponements,
preliminary motions and the like. The costs also don’t apply if the defendant is found not guilty
or the matter is dismissed by the court.

Court costs are not payable if the matter is resolved in some way without requiring a
ourt mrinmpnf Hence. if the fine is paid and the matter satisfied (1 .., no abatement order is

JUMEILI It 4 aWiE ey dd O pridita i1 Lifty 2iaiden Suidiiie Y QUGdLIVaL s VA kaked

needed) before trial, no court costs attach. Similarly, if the matter is resolved, dismissed, “nol
prossed” or settled in some way prior to any court judgment, costs don’t apply. And as already
noted, costs don’t apply if the defendant wins, by a not guilty finding or dismissal by the court.

That may seem clear, but some specific questions arise, which I will try to address below:

1. The $5.00 in court costs for each citation only applies once a judgment at some level
is rendered. Hence, postponing the case or continuing a trial won’t by itseif cause
costs to apply: they will only apply when and if at a later time the court renders
judgment.

2. Even if the fine is paid, if we seek an abatement order — i.e., a judgment by the court -
then the $5.00 court costs apply. We cannot mark a file “paid and satisfied” and still
obtain an abatement order from the court. Paid and satisfied means that no court
judgment is needed, and no costs apply: once we try to mark a file as paid and
satisfied, no abatement order is possible. Hence, when the fine is paid or settled and
we're still seeking an abatement order (by consent or otherwise), the fine can be
included in the order or simply ordered by the court, and we will file a Notice of
Satisfaction right away.

101 Monroe Street. Rockville. Maryland 20850-2589
240-777-6754 « TTD » FAX 240-777-6739 » johns{idco.mo.md.us




Consent abatement orders are both settlement agreements between the parties and,
since the court must approve them, court judgments. As court judgments, the $5.00
court costs must apply. The only way to avoid court costs in such a situation is to
reach an out-of-court settlement agreement and mark the citation file as dismissed,
nol prossed or paid and satisfied. (Generally, it is best to get the $5.00 paid and
obtain a consent judgment rather than a settlement agreement since the power of
contempt immediately applies).

If the $5.00 court costs do apply, the defendant needs to make out a separate payment
to the District Court of Maryland. This can be sent to our office along with the fine or
settlement payment.

The $5.00 court costs apply for each citation on which judgment at some level is
rendered against the defendant. Hence, if 10 citations are issued, 8 are “paid and
satisfied” before trial and only two are court-ordered, then only $10.00 ($5.00 times
2) must be paid in court costs. Similarly, if the 8 citations were not satisfied but the
defendant was found not guilty, only the $10.00 court costs on the 2 judgments would

apply.

It is possible to avoid the court costs after the fact, but only if the case is reopened
after a judgment and then dismissed, nol prossed or marked “paid and satisfied”. This
is because the reopening of the case removes the court judgment (and the $5.00
costs), and then the standard rules apply anew as to whether the $5.00 courts attach.

I hope this clarifies the court cost conundrum, but if you have any questions, let me know.

Thanks!
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OFFICE OF THE COUNTY ATTORNEY

Dougtas M. Duncan Charles W. Thompson, Ir.
County Executive County Attorney

Communication & Settlement

This memo is to clarify how we handle settlement of code enforcement cases, and provide
some basic policies to help avoid misunderstandings. What follows are guidelines we generally
use in considering settlement of cases (except for those agencies and issues for which more
specific guidelines apply).

1. What is a settlement?

A pretrial settlement of a code enforcement case may be total or partial. Other than total
resolution of a matter or full payment of a fine, options include:

Settling the fine but leaving the order entirely up to the court or disputing only the order;
Settling the order but leaving the fine up to the court or disputing the fine;

Settling part of the order but disputing the balance, and either disputing the fine or not;
In the case of multiple citations, dismissing some but disputing some or all of others;
Reaching a settlement agreement but disputing the fine or leaving the fine up to the court.

2. General policy for settlements

The County Attorney is charged under the Montgomery County Code with the same
discretion as that of a prosecutor handling a criminal matter, Code §1-18(b)(6). At the same
time, we will avoid settling any matter without contacting the inspector or investigator first. This
is necessary as we are all part of the same team; moreover, only the investigator or inspector will
be able to offer critical background facts and expertise. The County Attorney, on the other hand,
should be familiar with the law. and has the responsibility of prosecution — so inspectors and
investigators should in turn avoid settling citations without contacting the County Attorney’s
office first. The only exceptions should be when direct communication isn’t realistic, of when
prearranged guidelines have been worked out with an agency or inspector.
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Of course, in the natural course of events, mistakes do happen. Communication is
especially important when that does happen to help ensure that special circumstances or good
faith mistakes do not lead to serious misunderstandings in the future.

3. Settling the case -~ Communication in General

When attorneys contact inspectors, inspectors need to be sure to let the attorney know
about any strong feeling regarding particular clauses that are needed in abatement orders
(whether by consent or not) or settlement agreements. The same is true for settlements of fines.
Even s0, the attorney will need to use some discretion in reaching settlement. Settlement
discussions are by their nature somewhat fluid. Hence, while the final terms should be in the
range of what was discussed, the exact terms of a fine and agreement (or consent abatement
order) may not be specifically what the investigator or inspector wanted. Given the volume of
dockets and press of business generally, from both the county attorney and agency point of view,
it 1s not realistic to expect the county attorneys to check back repeatedly regarding the details of
reasonable variances in fines and orders. Unless other understandings are arranged, as a general
matter the ranges for fine settlements are:

Full payment or nearly full payment - 75 to 100%
Half - 33% to 66%

Minimal/small — 25% or less.

Obviously, if there are fine amounts an investigator feels especially strong about or

particular clauses for an order that are essential, the investigator must express that to the attorney.

At the same time, the attorney should let agency staff know whether a clause or fine amount they
prefer is realistic, and if it isn’t, what is more possible.

The final word on communication is that it needs to occur between the attorney and the
Inspector or investigator before trial. This requires that calls be returned. As to settlement,
agency staff need to note that often an attorney may indicate that a certain settlement will be
assumed acceptable unless a call is returned by a certain date or time, and agency staff may also
take this approach in working out settlements with individuals. What matters is that we openly
communicate and treat each other within the county government as team members,

4. Specific settlement guidelines — Abatements and settlement agreements

While fines can help enforce the code, orders and agreements can be more effective in
getting problems solved. Court orders or “abatement orders”, with our without the defendant’s
consent, are important because violating them is punishable by contempt. Settlement agreements
can also be enforced, either by a new citation based on the repeat violation, by violation of the
agreement or by injunction. They cannot, however, be enforced directly by way of filing a
contempt action.
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Abatement orders can be sought only when requested on the citation, though a settlement
agreement (not signed by the court) can be arranged regardless. Assuming an abatement is
requested on the citation, agency staff, when contacted by the County Attorney’s Office about a
case, should be prepared to indicate why an abatement order was recommended, and whether
current circumstances still make an abatement order necessary. Even if an abatement is
requested on the citation, if it is the first citation and/or the violation in question is not
continuing (or is not of a continuing nature), it is not likely that the court would issue an order.

If the citation is not the first, or if the circumstances suggest the problem is continuing, at
a minimum a settlement agreement is probably needed, unless one was already entered with the
first citation. If the defendant has violated one settlement agreement already, it does not make
sense to enter another one. It is best in that instance to seek an abatement order from the court
(whether by consent or not), because the court’s power of contempt is available if the defendant
violates the agreement. For the same reason it is usually wise to seek an abatement order,
whether by consent or not, for repeat offenses.

5. Repeat offenders

It is especially important for inspectors and investigators to let the County Attorney’s
Office know about other offenses. These can include related offenses, past offenses or even
offenses occurring since the citation was issued. Even if prior or subsequent citations have not
been issued, it is important to know about any more informal contacts with the defendant that
might shed light on whether the defendant is a “bad actor™ or that may not be taking the citation
process seriously enough. This information can affect settlement, how we approach proposing an
abatement order, and what we argue as to the fine to be imposed.

6. In the Heat of Battle: Settlements in Court

Occasionally in the midst of a court docket settlements are quickly reached, sometimes by
the attorney handling the docket and sometimes by the inspector. Cooperation is key as both of
us try to work together to handle the docket of cases; often the attorney may ask the inspector to
step into the hallway outside the courtroom to work something out with a defendant or consider a
defendant’s settlement proposal. Occasionally too the attorney will have that morning just
discussed the case with a defendant and will have a propesal for the inspector to consider. In
such last minute circumstances, the need for some flexibility is usually apparent, and we all need
to understand that perfect communication is simply not possible.

Especially when an inspector or witness does not appear in a contested case, the attorney
prosecuting the case will normally seek some level of settlement, even a nominal fine, rather than
suffer an outright dismissal. At a minimum, payment of even a nominal fine establishes a first
offense, which can permit imposition of a higher fine if a subsequent offense is committed within
a year. and can also provide support should the County seek an abatement order in a later
proceeding.
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7. Conclusion - To Settle or Not

It seems that residual bad feeling is most often caused by misunderstandings regarding
settlement. Occasionally agencies have suggested that as a general matter their cases never be
subject to settlement (“we never settle”) or that a specific case not be settled. Although there’s
no question that some cases are more amenable to settlement than others, overall it is not
possible for our office to agree, in advance, not to settle a certain type of case. There are enough
variances in proof and circumstances that we would not be fulfilling our duty to zealously

represent the interests of Montgomery County if settlement in a certain type of case is ruled out.

What seems to be behind some of the concerns is an occasionally expressed feeling that

e 1ndicat f raca
settlements constitute little more than unconditional surrender, and may be indications of case

weaknessness or unwillingness to enforce the law. In some cases that signal may be sent by
settlements. Yet the fact is that settlements generally result in more fines than does trying cases.
Moreover, settlement agreements can be 1mportant to glve the County other enforcement options

Settlements should always be entered based on what the attorney, in their professional
judgment, expects to achieve in open court. The overall purpose of code enforcement is to
enhance our quality of life in Montgomery County, by solving problems and gaining compliance
with the law. Hence, except in dire circumstances, settlements which are surrenders, which will
not lead in some way to problem solving, should generally not be entered.

If, however, settlements are based on what the attorey believes can be achieved in open
court, settlements can actually be positive and should be considered victories in themselves.

The county attorney’s office will seek to communicate with agency staff before settling a
given matter, and will try to accomplish the spirit of what the agency as long as that is
reasonable. We hope agency staff will likewise communicate with us, and understand the level
of discretion that has to come into play regarding settlements. Overall — we need to openly and
regularly communicate, discussing mistakes and misunderstandings so that we can better
accomplish our task to make life better for Montgomery County residents.

Lastly, when problems occur and direct communication doesn’t seem to resolve them, I
encourage attorneys and agencv staff alike to contact me 1 pan anly

a
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perhaps answer questions if [ know the concerns exist.
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OFFICE OF THE COUNTY ATTORNEY

Douglas M. Duncan Charles W. Thompson, Jr.
County Executive County Attorney

CODE ENFORCEMENT
IN MONTGOMERY COUNTY:

Process and Procedure
From Citation to Trial - and Beyond

Part 6
Roles & Relationships
Potential Players in the Process Page 62
County Attorney’s Role in the Process Page 65

Code enforcement not only involves many procedures but many players as well. From the citizen
who files the initial complaint to the judge, each person has a critical role to play. Although the
overall goal of the system is to ensure that justice is done, naturally each person performs their
role with differing goals in mind. Of course, their goals are set by the pressures they face.
Clearly, the more we understand about these various goals and players, the better we are able to
manage an effective code enforcement system.
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Douglas M. Duncan Charles W. Thompson, Jr.

County Executive

OFFICE OF THE COUNTY ATTORNEY

County Attorrey

Potential Players in the Code Enforcement Process

1. The citizen complainant. All local governments engage in some level of code enforcement,
but none have sufficient budgets to permit enforcement by continual agent inspecttons. Nor
would such a system of continuous inspections to ensure full compliance be fully permitted
under our Constitution. Hence, for practical and legal reasons, we depend on citizens and
neighborhoods to take action when problems arise in code enforcement. In that regard, one
occasionally heard truism must be dispensed with. It is sometimes said that a given
neighborhood problem must not be serious if only one person is complaining. In code
enforcement, sometimes there will only be one person who cares enough to take the time and
make the effort to let us know about a problem. One person may stand in the shoes of many
dozens who are too busy, who don’t want to take a chance of offending a neighbor, or who
don’t care enough to pick up the telephone and call us. In that sense, it can almost be said

that a community gets the code enforcement it requests and demands, but in most cases, only
i tha avtant that community takee nart in the nrocess. Without the neighborhood citizen
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raising a complaint, in many cases the county would never know about a problem, and it
would never be addressed.

!\J
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Mother; likewise we in code enforcement wouldn’t have much to do without defendants.
The defendants may include just the citizen homeowner or violator, or may include, in a
business context, both the individual person and the company overall. Defendants come in
many types and have varied reactions to code enforcement efforts, but there are about six
basic reactions that can be gleaned from experience — and they come with specific * ‘rules to
live by” for each type:

(1) The penitent defendant. This is the defendant who admits fault and wants to
solve the problem. Many if not most of the defendants fall into this category. It is
within this group that most settlements and resolutions are worked out.

(2) The defendant with the excuses. This defendant wants to solve the problem
and normally isn’t confrontational, but has difficulty seeing his or her own actions
as being the root cause. Essentially, there’s always some outside reason
compelling the code violation, or not permitting the defendant to solve the
problem in a timely manner. Normally this defendant can be reasoned with, but
doing so requires time and patience. We have to bear in mind in working with

this defendant that our purpose is to solve problems; to the extent we can do that

. arith tha '~
by working with this defendant and perhaps resolving the matter, the time and

patience can be well invested.
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(3) The defendant in denial. This is the defendant who simply denies it — the
violation didn’t occur, it didn’t occur as stated on the citation, or if it did occur, he
or she isn’t responsible. As long as the citation is apparently correct, these are
cases that probably have to go to trial. Of course, mistakes happen, and
sometimes defendants are correct, either on a technical legal argument or in
convincing the judge on the facts. Do note, however, that often these defendants
are less willing to solve the problem at the citation stage, but more willing to work
with the county once the trial date has been set. Hence the attorney may be able to
work out a settlement with this defendant even where the inspector cannot.

(4) The paranoid defendant. This is the defendant who can see with clarity all the
similar violations by other defendants, but not his or her won. Often too thereis a

suggestion (or outright accusation) that the inspector is out to get the defendant.
Soametimes as well thic defendant will allege that the countv is merelv “13.Cﬁth o3

VLIRSS QRS T L g Mwaaielaiit Vi GaiVEe Wil tiw WRTARALY 45 LiXwi Wi ¥ igy &

single oversensitive neighborhood complainer. These cases rarely settle, but
likewise these defendants are usually found guilty because of their focus on issues
besides the specific violation in question.

(3) The futuristic defendant. This is the defendant whose favorite song might well
be “Tomorrow, tomorrow”, They are usually cooperative in person or on the
telephone and agree to resolve the problem, but nothing ever happens. This
means that fine settlements even if worked out aren’t paid, and agreements to
correct conditions are somehow never carried out. These defendants always need
more time. We have to prosecute these cases aggressively, especially after missed
deadlines. It is also especially important to seek abatement orders as well in order
to ensure the probiem is corrected.

(6) The principled defendant. This defendant may have little or no dispute on the

enarifie facte hnt rannat arpant that ha Aar che 1e linhla Ar that tha facte canctituite a
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violation of the code. This defendant may not agree with the code itself or may be
cited for a longstanding condition not previously raised as a violation. This type
of defendant is more common in a business context, especially when the company
in question either has a good record of compliance otherwise or when the
company is being held responsible on the theory of vicarious liability (which
arises when the employee committing the violation as well as the company is
cited). Even without a major fact dispute, it is nearly impossible to resolve these
cases unless this defendant seeks legal counsel. Generally these cases simply have
to be presented to the court.

The investigator/ inspector. This is probably the hardest working and most critical player of
the code enforcement process. The investigator 1s the person who issues the citation. This is
the person who may personally witness a violation and thereby serve as the main proof of the
complaint; the investigator may also be the person whom the complaining citizen contacts

ard wha anih 1 SIS tey A hath ln+
and who subsequently will have to determine whether a violation of the code has occurred.

Hence, the investigator has to handle the citizen, the defendant and even the attorney, and at
many levels has to present the evidence and then take the lead role in enforcing any court

orders.

The county attorney. In general it is the county attorney’s job 1o prosecute the code
enforcement caes. Although the weekly codsﬁéforcement docket rotates among 9 to 12

101 Monroe Street, Rockville, Marvland 20830-2589
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attorneys, including Chuck Thompson himself, Frank Johnson is the Principal Counsel for
Code Enforcement. His e-mail address is johnsf{@co.mo.mc.us and phone number is
240/777-6754. Questions and concerns should be addressed to him directly unless they relate
to a specific case or docket being handled by another attorney.

In general, the county attorney assigned to the docket will prepare the cases with the
inspector’s cooperation, sometimes sharing document and witness preparation and the like. It
should be noted that under the County Code, the county attorney is granted the discretion to
dismiss or settle such cases as a prosecutor would have. While that means the County
Attorney has the last word on settlements of citation matters, as members of the same team
we will generally not settle citations without talking with the inspector first. In fact, since it
is the inspector who knows about the situation most directly, we will usually try to take the
inspector’s lead in resolving matters. Of course, exceptions to that rule may include legal
difficulties with a citation or with the law allegedly violated; a dispute of fact making proof
more difficult; judgment as to the court’s likely reaction even if we win a guilty verdict; and
when we aren’t able to reach the inspector. On docket day settlements also happen at the last
minute - that day poses a number of immediate situations and we are sometimes least able to
get in touch with an inspector not otherwise in court.

The judge. The judge in District Court has a number of interests: seeing that justice is done,
making sure the courtroom operates efficiently, and ensuring that everyone who wants to be
heard at least gets a fair hearing. Often the judges have a good understanding of the code
and accept the importance of enforcing the law, but must remain impartial and ensure fairness
of the proceedings. Accordingly, we may often disagree on the final outcome. The biggest
complaint usually circles around reductions of fines: occasionally the court will seek to “split
the difference” or even reduce a fine much more significantly than scems reasonable to the
inspector (or the attorney). It is with this in mind that the county attorney may suggest
settling a given case rather than relying upon the judge to levy a fine. Occasionally too
experience before a certain judge or court may suggest that it will be best to resolve a specific
case given the facts rather than take a chance.

In general, judges are sensitive to the call of the docket; they want the docket to move and a
key value is usually to try to empty the courtroom as soon as possible. They tend to react
very negatively if the county appears to be acting disproportionately against a defendant or a
violation, such as by issuing multiple violations when one or two separate acts have really
occurred. Judges also react negatively to defendants who behave unreasonably or suggest a
level of disrespect for the law, as occasionally happens when defendants seek to defend
themselves.

One should not be surprised if a judge seems to be seeking a middle ground between the
parties or some result that gives both sides some level of satisfaction.

Other parties. There are a number of other persons playing a role in code enforcement.
These other parties sometimes include the County Council or Executive, either on behalf of a
defendant or, more likely, a complaining citizen. Occasionally other agencies may be
involved in complicated cases, or even the Circuit Court if a case is appealed. The court
clerks always have some level of involvement in code matters, as do a host of support staff
and secretaries within and without the agencies. The full number of persons involved in a
specific code enforcement matter, from complaint to trial and beyond, can be daunting

; '
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OFFICE OF THE COUNTY ATTORNEY

Douglas M. Duncan Charles W. Thompson, Jr.
County Executive County Attorney

From Fines to Settlements: The County Attorney’s Role
In the Code Enforcement Process

Introduction. There are a number of issues raised by prosecuting code violations, and each
should be addressed in a deliberate manner, beginning with the citation and ending with
collections and the contempt process. In reviewing the process and our guidelines, bear in mind
that our purpose in prosecuting each citation is not necessarily to collect maximum fines, but to
solve the problem or violation leading to the citation in the first place. Our values in doing so
are that code violations should be aggressively prosecuted; that at the same time we seek a fair
and just result; that the attorney handling the matter should be given some discretion; and that
our results in similar circumstances should be as consistent as possible.

Issues Covered:
Part 1: Writing the Citation
Part 2: Sending Citations to the County Attorney’s Office
Part 3: Scheduling for Trial
Part 4. Settlements
Part 5: Court Judgments

Part 6: Appeals

Conclusion
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Writing the Citation. It is important that the inspector writing the citations correctly
fill out the “Uniform Civil Citation Form™. Our current guideline is attached. The
most important information that needs to be noted on the citation form is as follows:

A. Defendant name and address — critical that the address be correct.

B. Defendant DOB: A critical identifier for checking MV A and other records in

collecting a judgment or locating a defendant to enforce compliance with a

court order.

Specific citation for the violation in question.

Brief description of the violation — be clear, brief and legible!

Amount of the fine. Code violations are either Class A, $500 first offense,

$750 second or subsequent; Class B, $100 and $150, or Class C, $50 and $75.

An offense is a second or subsequent offense if committed within a year of
the first.

F. Deadlines by which to pay the fine and avoid trial, or to dispute the citation
and request a trial. Generally, 15 days to dispute, 20 days to pay the fine.
Usually add 2 to 3 days even if personal service, up to a week if certified mail
service.

G. Location to which fines or trial request must be sent, which should be the
County Attorney’s Office, 101 Monroe St., Rockville, MD, 20850.

H. Whether an abatement order seeking cessation of the activity (only granted for
ongoing or repeat violations) will be sought.

I. Identification and contact information for the official writing the citation.
Important that this be readable and legible if only for benefit of the County
Attorney’s Office!

Mmoo

2. Sending Citations to County Attorney’s Office. After citations are written they should

be forwarded to our office. Generally three options will be available for each citation.
The defendant will pay the fine and we will then close the matter; the defendant will
dispute the case and we will then send the citation to court for a court hearing; or the
defendant will not respond in any way, and we will send the citation to court for a
default hearing.

We ask that any additional notes, memos or other information that may be of
assistance in prosecuting the citation be attached in some form. Only the citation
itself is provided to the court, except for defendant names listed on the back of the
citation or specific affidavits from complaining citizens supporting the citation. Any
additional information is kept in our files and can be critical in helping the attorney
prepare for trial or consider a settlement which accomplishes your goals, and is fair
and reasonable.

Scheduling for Trial. Citations are handled by the District Court’s Silver Spring
location, 8665 Georgia Avenue. Generally citations are scheduled for trial
approximately 6 to 8 weeks after they are received at the District Court. Citation
trials are on Tuesdays. The morning docket starts at 8:30 and generally consists of all
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original citation hearings. The afternoon docket starts at 12:30 and generally includes
motions to vacate, contempt actions and other proceedings subsequent to the original
trial.

Except for default judgments in which no abatement is sought, the issuing officer and
any complainants needed as witnesses (who would be noted on the back of the
citation form) must attend the hearing. Generally the county attorney prosecuting the
matter will call the inspector 1 or 2 weeks before the hearing to discuss the matter and
prepare for trial. Inspectors should call the county attomey’s office at least a week
before the trial if they have not heard from our office.

Preparation for trial may in some cases involve only a brief telephone call, but may
also extend to follow-up meetings, meetings with witnesses, review of agency files or
more intensive preparation as needed.

If a postponement is ever needed, the inspector should contact the County Attorney’s
Office and speak with me or the attorney handling the docket for that day as soon as
possible, preferably at least a month prior to the scheduled hearing.

Settlements. Many citations are settled prior to court judgment. The Montgomery
County Code makes clear that the County Attorney prosecutes citations with the
normal discretion of a prosecuting attorney. This means that the final decision on
settlement of a matter rests with the attorney handling the citation. At the same time,
we do employ several guidelines in reaching settlements:

A. Our purpose is not necessarily to settle citations, but to solve the problem While
PRSI o Y rinlatiama T -Ta b wra ale

we believe in aggresswc enforcement of code violations, in pauacpuuus WC a180
seek a fair result and some consistency in similar matters.

B. We do vest attorneys handling code cases with the normal discretion of a
prosecutor. This means that the attorney, in consultation (as necessary) with the
Principal Counsel of the Code Enforcement Unit, has the final word on whether to

settle a given matter.

C. We do not as a rule resolve matters without communicating with the spector
writing the citation. The inspector will be in the best position to determine
whether the problem is ongoing, and can give the best guidance on how the goal
of resolving the problem might be achieved. While we may not be able to comply
with the inspector’s wishes, we carefully consider the information and perspective
the inspector offers and seek to reach a decision on the matter jointly.

. Circumstances of
realistic to lay dow
the following:

-]

ac < C
wn h d and fast rules for settlement. We do, however, consider
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1. Whether the problem is ongoing. If the problem is continuing, it is
less likely that settlement will solve the problem.

2. Whether an abatement order is being sought as part of the citation. In
such circumstances, both the fine amount and need for a court order
are considered.

3. Posture of the complainant and agency. Reluctance on the part of
either party to proceed does not necessarily mean that the citation
should be settled before court, but may be an important factor.

4. Likely result in court. The attorney must use judgment to consider the
likely outcome of a trial, taking into consideration the legal standards,
likely fine amount to be awarded, credibility and the like. The attorney
should communicate his or her consideration of these factors with the

inspector as the case is discussed between them,

5. Defendant’s posture. In some cases a defendant’s willingness to work
with the County to resolve the problem can be the key factor in
resolving a matter. A defendant’s unwil]ingness to take responsibility
or work with us can, conversely, be the key factor in going to trial.

6. Details of the specific offense.

7. Overall context. This includes whether the offense is a repeat offense,
multiple offenses are involved, the offense is an 1solated incident

and/or the offense is an ongoing problem.

E. Settlements may be partial or total, especially when an abatement order is sought.

It is sometimes possible to resolve either the fine or order portion of a matter,
leaving the unresolved portion to trial or the court’s discretion.

Amount of the fine obtained through settlement can vary from a nominal amount
of 25% or less, to roughly half to 75% or more. In cases in which only a fine (no
abatement order) is sought and no other circumstances weigh in favor of
prosecution, settlement between 50 to 75% of the fine sought on the citation

should be expected. In first offenses and cases in which the problem has been
resolved and/or the defendant has exhibited a deoree of (‘nnneratmn nominal

settlements may be appropriate. Naturally, legal considerations, which may range
from sufficiency of the citation as written to whether a substantive violation can

be proven, will also affect the County’s settlement posture.

. Abatement orders are important because they are court orders, and a defendant
who violates such an order is subject to contempt proceedings. Penalties can
include additional fines, ordering follow-up actions, or even imprisonment.
Abatement order requests can in some cases be resoived by a Consent Order,
which is presented to the court for signature, and carries the penalty of contempt
for a violation. In some instances a settlement agreement may be appropriate,
which would be enforced either through the injunction process or through
issuance of a citation based upon the violation of the agreement (rather than
violation of a specific code provision).

. Possible settlement actions. Citations can be disposed of in a myriad of ways,

including:
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Payment of the fine. No court action is involved if the fine is paid
within the deadline given on the citation (normally at least 20 days
after issuance), and no abatement order is sought by the County.

Paid and Satisfied. A case sent to court for trial but settled or paid
prior to the hearing (i.e., settled even as late as 2 minutes before the
case is called, which is not an unusual occurrence) can be marked as
paid and satisfied.

Notice of Satisfaction. The County Attorney must file a “Notice of
Satisfaction” for any case in which the court has rendered judgment,
even on default, and the judgment has been satisfied by payment of the
fine (plus court costs of $5.00 on each citation).

Nolle Prosequi. Although technically a criminal procedure, some
citations are “nol prossed” upon motion of the County Attorney, rather
than being dismissed. The procedure is only used when matters have
been resolved and for whatever reason prosecution is deemed
unnecessary or unwarranted. The “Nol Pros” procedure is much
preferred over a dismissal, since “Nol Pros™ merely withdraws the
prosecution and does not suggest that the Defendant is innocent. A
new citation can be issued for the same offense (subject to the 1-year
statute of limitations), and in theory at least, upon motion the charges
can be reinstated

Dismissal. The County Attorney can dismiss cases for the same
reasons they can be “nol prossed”. A dismissal, however, is more
final, and in most cases judges consider dismissal to be tantamount to
an admission by the County that the Defendant is not guilty. Hence, in
many cases courts have refused to permit a new citation to be written
for the same offense (i.e., the same act or omission occurring on the
same date and time as the original). Dismissal is more appropriate for
citations issued in error but otherwise the “No} Pros” procedure should
be used.

Nominal Payment of Fine. The most preferred way to resolve citations
for problems which have been resolved through the full cooperation of
the Defendant is not either dismissal or “nol pros”, but to accept a
nominal sum to resolve the fine. This is because payment of any sum
by a defendant, even $25.00 or less, establishes a “first offense™ —
which can permit imposition of higher fines for subsequent offenses
within a year, and can also be a critical factor should an abatement
order be needed. The important consideration here is to keep the
County’s options open in the event the “cooperative defendant” turns
less cooperative after the matter has been resolved.

Court Orders. The court can issue abatement orders, which are,
effectively, mandatory injunctions commanding the defendant to
resolve the problem and not commit the same offense again. The
district court may entertain an abatement order if evidence is presented
that the problems are ongoing. This does require evidence from the
issuing officer, and the court will consider repeat offenses (whether
citations were written or not) as well as whether the problem is
continuing. Abatement orders can be settled by consent, in which case
the court issues a consept ord% én those circumstances, testimony and

5
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evidence will not be required for the court to issue the order, except
that court costs of $5.00 per citation will need to be paic. before the
court will sign the order.

Circumstances vary widely in code enforcement cases, and it is probably not

(FIU S50 b 1R RE LIL A ] VitlL

possible to offer specific guidelines for every type of case or posture. As long as
the critical components of settlement guidelines are (1) communicztion and
working as a team; and (2) seeking to solve the problem that led to the citation, it
is anticinated that we will be able to resolve concerns as they arise. Principal

12 mlll\-ll_}ul—\f\—l LIICAL A AR i WA R wLrar A T ow W alW A rlns TEY elluv
Counsel for Code Enforcement is responsible for oversight of the prosecution of
code cases and is available for questions or concerns as to specific cases or the

overall process.

5. Court judgments. Court judgments, as noted, may impose a fine, or an abatement

order, or both.

A. Costs. Settlements reached prior to a court judgment are not assessed costs,
but with any court judgment the defendant is assessed costs of $5.00 for each
citation on which judgment is rendered. These costs have to be paid at the
time of the judgment if the matter is partially or entirely resolved, unless the
County Attorney dismisses the case or marks it as paid and satisfied or nol
prossed prior to judgment.

B. Default judgment. If the defendant requests a trial but does not appear, the
court will issue an “affidavit judgment™ for the amount of the fine sought on
the citation, plus court costs of $5.00. If the defendant does not request a trial
and does not appear, the court can (and almost always will} issue a judgment
for twice the amount of the fine sought, plus court costs of $5.00. If the
defendant did respond by requesting a trial but does not appear on the trial
date, the judgment is limited to the amount of the original fine.

C. Judgment for the fine. The court will at the conclusion of a trial determine
guilt or innocence, and impose a fine when finding the defendant guilty of the
offense charged. Judgments are rarely for the full amount of the fine. Indeed,
except for repeat offenders or in special circumstances, judgments are rarely
more than half the amount of the fine sought in the citation. For first offenses
without special circumstances, nominal judgments of as little as $10.00 are not

unheard of.

D. Abatement Orders. The court can issue abatement orders commanding the
defendant to resolve the problem. The district court will usually only issue an
abatement order if evidence is presented that the problems are ongoing,
chronic, or if a consent abatement order is presented. Except when the
defendant joins in a consent order, to issue an abatement order the court does
require evidence from the issuing officer. The court will consider repeat
offenses (whether citations were written or not) as well as whether the
problem is continuing or chronic in nature. Perhaps the most critical factor 1s

whether the problem has been r;:_solved before trial: in many cases the
i 4
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inspector will be required to check the condition or property in question for
compliance a day or two before trial. The basic question for the court is
whether the citation has been effective in resolving the problem; if not, then an
abatement order is seen as appropriate to consider. Abatement orders
generally provide that:

1. Defendant will refrain from further violations;

2. Defendant will take certain delineated steps to abate the violations in
question, usually within 30 days or such other time as the court orders
or the parties agree,

3. Agency staff may enter the premises to inspect for compliance;

4. 1f the defendant fails to comply, the County may abatement the
infraction and charge the defendant the costs for doing so;

5. The defendant is subject to contempt for failure to comply.

6. Orders can also provide specific penalties for a finding of contempt if
the order is violated, such as to shut certain operations down entirely,
allow for removal of a zoning violation if not otherwise covered by the
order, and the like.

While citations must be issued within a year of a given violation, abatement
orders are, like other court judgments, effective for 12 years.

. Court judgment follow-up. Judgments are only effective to the extent they are

enforced, which involves both collecting fines as well as enforcing abatement
orders:

1. Fines. Fines are collected by the County Attorney’s Office. We send a
letter to the defendant demanding payment of the judgment, usually
after the 30 day window allowing the Defendant to file a motion
reopening the case. If payment is not received based on that letter, the
matter is referred to our Collection Unit for further collection efforts,
which may involve gamishment, lien filing and the like.

2. Abatement orders. We depend on the official or inspector to follow up
to determine compliance with the abatement order. Within the county,
we send a form to the inspector and request that he or she fill it out and
return it as soon as possible. Requests for contempt proceedings are
considered by Principal Counsel for the Code Enforcement Unit and
Motions to Show Cause are prepared by Principal Counsel or the
attorney who handled the matter at the hearing. Contempt (“*Show
Cause™) hearings are normally handled on the afternoon of our
Tuesday docket, by the attorney with responsibility for a given docket
day. The key issue in a civil contempt proceeding is simply whether
the defendant has complied, and what the County would seek by way
of enforcing compliance. Obviously, preparation for a contempt
hearing can be even more important than for the original citation trial,
since the stakes are so much higher (imprisonment for violating an
abatement order is not impossible). The main concerns the court will

o ?1

7

101 Monroe Street, Rockville, Maryland 20830-2589
240-777-6751 « TTD 240-777-2545 » FAX 240-777-6706 * johnsf@ co.mae.md.us



have before issuing a judgment of contempt, even if the defendant
doesn’t appear, are:

(a)

(b)

(c)

Was the abatement order personally served on the defendant?
Under Maryland law, a defendant cannot be held in contempt
for a court order unless the court has evidence that he or she is
aware of it.

Was the Show Cause Order scheduling the hearing personally
served on the defendant? As with the original abatement order
that is the subject of the contempt proceeding, the Show Cause
Order setting the hearing date also must be personally served.

Has a violation actually occurred? Generally this is the easiest

part of the inquiry — the question is extremely narrow, whether

the defendant has complied with the specific order, and the
evidence is either that he or she did or did not. Usually the
inspector’s testimony is sufficient, but occasionally additional

G T3 e D T Actole MU ol My e

wiinesses are necessary io establish a violation of the order.

(d) Is the violation willful? While a citation judgment is rendered

as long as a violation is proven, the court in contempt
proceedings will only issue a contempt judgment if some
evidence is presented that the defendant willfully violated the
order. While in most cases the evidence is limited to the fact
that the defendant knew about the order and has simply taken
no action to comply, inspectors should be prepared for this line
of questioning from the judge or the County Attorney.
Occasionally, depending on what was required for compliance,
the judge will go so far as to inquire whether the defendant can
actually afford to comply!

(e) If the defendant fails to appear and the court agrees that the

®

violation occurred and appears to be willful, usually the court

will issue a bench warrant or “Failure to Appear”. The
defendant will then be arrested by the Sheriff or police and

brought to court at some point in the future.
If the defendant appears and the court agrees that the violation
occurred and that it was willful, the court will find the

Aafom A
defendant in contempt. Typically the court does not impose

imprisonment but will set certain compliance deadlines, the
violation for which is, however, imprisonment for a given
period of time (often 30 days). It is important before the
contempt hearing to consider exacily what the County wants.
Imprisonment, in itself, is rarely worthwhile, nor entirely
appropriate to ask for in civil proceedings. What the County
wants is compliance with the court order. Typically a
homeowner with housing code violations, for example, 1s given
2 to 4 weeks to make repairs, on penalty of imprisonment.
Occasionally an offense has recurred and the source of the
problem — a barking dog, for example — will be ordered
removed at the defendant’s cost. Although more appropriate
for “criminal” coatemp%]proceedings (handled by the State’s

in
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Attorney, where compliance is not the key issue) occasionally
additional fines can be imposed at the time of the hearing or in
the event of future noncompliance.

6. Appeals. Defendants have the right to a de novo appeal of the district court’s
judgment. “De novo” means that the defendant will have an entirely new trial at the
Circuit Court level, Any appeal has to be filed within 30 days, and trials are normally
scheduled in 2 to 3 months in the Circuit Court. The Circuit Court has the same power as
the District Court to issue a judgment for a fine and/or abatement order. While the
evidence is generally the same, because of the more formal Circuit Court setting
additional preparation may be required. Additionally, appeal hearings may be scheduled
several months after the District Court trial, and while we seek to assign the same
attorney as handled the matter at the district level, another attorney could also prosecute

them.

As with district court, the issuing inspector and any complainants noted as
witnesses on the back of the citation form must attend the hearing. The Circuit Court
must behave as if the earlier trial didn’t even happen, so we must be prepared to put on an
entirely new case. Generally the county attorney prosecuting the mater will call the
inspector 3 to 4 weeks before the hearing to discuss the matter and prepare for trial.
Inspectors should call the county attorney’s office at least three weeks before the trial if
they have not heard from our office. Note that the Circuit Court does not notify witnesses
as in District Court, and we depend especially on agencies and inspectors to make sure
that any witnesses are aware of the Circuit Court proceedings. We also need additional
lead time if subpoenas for other witnesses or certain documents are necessary.

Preparation for trial at the Circuit Court level will generally require a meeting or so,
review of agency files, and may extend as needed to follow-up meetings and meetings

with witnesses.

Conclusion. This memo is intended as a fairly comprehensive overview of the role of the
inspector and County Attorney in the prosecution of citations. In so doing, it also presents an
overview of the courtroom process, both as to initial trials and follow-up procedures. Overall,
this is intended to present not inflexible, mandatory rules to be followed in every case, but rather
our guiding purposes and basic guidelines. The basic point to be made is that code enforcement
cannot be effectively accomplished unless all members of the “team” work closely together. This
means that not only agencies and the county attorney’s office should work closely together, but
that other agencies also need to work together — after all, problems are not always neatly within

only one agency’s jurisdiction.

Often inspectors will have questions or concerns before a citation is written, or questions
that don’t even relate to a specific citation. Agencies should feel free to call our office,
specifically Principal Counsel Frank Johnson, with any questions. Our office is also very happy
to present trainings and/or attend staff meetings to help answer questions and explore concermns as

they arise.
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OFFICE OF THE COUNTY ATTORNEY

Douglas M. Duncan Charles W. Thompson, Jr.
Caunty Executive County Attorney

CODE ENFORCEMENT
IN MONTGOMERY COUNTY:

Process and Procedure
From Citation to Trial - and Beyond

Part 7
Special Issues in Code Enforcement

Service of Citations & Abatement Orders Page 76
Statute of Limitations Page 78
Searches — You Don’t Always Need a Warrant! Page 79
Vicarious (Employer/Employee) Liability Page 82
Testing Instruments Page 83
Complainant Confidentiality Page 88

Code enforcement ofien focuses on a small code section, but may impact a number of
constitutional rights. Sometimes these major legal issues are raised without notice in the midst
of an otherwise simple code enforcement case. Some of the memos that follow are an effort to
erase the mystery behind some arguments that occasionally arise, such as 4™ Amendment or
employer/employee liability issues. In addition to arguments raised in open court, several other
important concerns frequently arise in the code enforcement process. Most often they include
service of citations, confidentiality and deadlines in general. The memos that follow also attempt
to address these important issues. It can surely be said that one of the most interesting aspects of
code enforcement is that it brings a number of disciplines together — raising many issues and
concerns. The following is not an exhaustive discourse on these issues, and inspectors are free to
contact Frank Johnson, Principal Counsel for Code Enforcement, at 240/777-6754 with questions

and concerns.
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OFFICE OF THE COUNTY ATTORNEY

Douglas M. Duncan Charles W. Thompson, Jt.
County Executive County Attorney

Service of Citations and Court Orders

This memo will discuss the options for serving upon defendants the three major types of documents involved in
civil code enforcement matters: the citation, an abatement order from the court, and finally a “show cause™
order from the court setting in a date for a contempt of court hearing.

A. Citations: Can we post the property or mail it by regular mail? As all inspectors know, citations must
be served to provide notice to the defendant that he or she has violated the code and will have to pay a
fine or defend the charge. We are often asked whether posting or sending citations by regular mail is
acceptable. The answer is that the court rules specifically require personal service (which may for
individuals include leaving the citation with a person of suitable age at the residence) or certified mail,
restricted delivery to the defendant only, return receipt requested. When that doesn’t work, the court
will almost always give permission to post and/or send by regular mail — but we first have to file a
Motion for Alternative Service with the court.

1. Serving Citations: How to do it. Unless a defendant is trying to evade service (i.¢, evade the
citation) we have two options: either hand it to the defendant personally, or send it by certified mail,
restricted delivery. Those options are not merely “policy” or preference, but are required by the
Maryland Court Rules (Md. Rule 3-121(a} to be exact).

2. Serving Citations: What if personal or certified won’t work? We do have other options if a person
can’t be found to be given the citation personally, or if they refuse to sign for certified mail. But we
have to ask for court permission first. You have to contact our office (usually Frank Johnson,
240/777-6754) and we can file a motion with the district court asking for permission to serve the
citation by posting, regular mail, or both. In order to obtain that permission, we have to demonstrate
what we’ve already tried (usually, both personal and certified) and then wait for the court’s
permission to try one of the other methods.

3. Serving Citations: What do we say on the citation? The citation should reflect how it was served.
- If a defendant is served personally, by handing him or her the citation, they should be asked to

sign on the blank line close to the middle of the citation form. Sometimes defendants refuse to
sign. In that case, you should write “refused to sign” on the blank line.

- If a defendant is served by certified mail, write ‘certified mail” on the line. DO NOT write
“mail” or “regular mail”, since that suggests to the court (and our office) that the citation may not
have been properly served.

{6
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4. For certified mail service, what do I do with the green card? 1f a defendant is served by certified
mail, you need to send the signed card (or a copy of it) to our office along with the citation. If you
send the citation before getting the green card back, when you do get the green card you should send
it to our office. That way, we will have some evidence that the citation was sent and/or signed for.

5. The deadlines on the citation form: do I add a few days if I send it certified? Generally under the
Maryland rules a defendant has 15 days after getting the citation to request a trial, or 20 to pay the
fine, and we note the dates of those deadlines on the citation form itself. When the citation is sent by
certified mail, it is usually wise to add 5 to 7 days to the deadline to allow for processing. And when
the citation is sent to an out of state defendant, who has 60 days to respond, obviously we have to
give the defendant at least the 60 days to respond.

. The Abatement Order: How to Serve the Defendant? There are no specific court rules regarding

service of abatement orders, but in effect the requirements for service are more stringent than for
citations. Rather, the Maryland courts have simply insisted that a person must have actual knowledge of
an order before he or she can be charged with violating it. Seliman v. Sellman, 238 Md. 615, 618
(1965). The basic rule is that before a person can be held in contempt for violating an order, the person
must know about it, and its terms must be reasonably definite and specific so that the defendant knows
what the order requires. Goldsborough v. State, 12 Md. App. 346, 356 (1971). Generally, courts require
an affidavit detailing how the defendant was given personal, actual notice of the court order. Even
certified mail will not suffice: personal service, by the inspector or a private process server, is required.
This is quite different than serving the origina! citation, because for contempt of court we must show that
the defendant had actual knowledge of the court’s order, and the only way to do so is to show that the
defendant was personally given the order.

" The Show Cause Order. The Show Cause Order is issued by the court after a Motion for Contempt has

been filed. It is the order setting in the hearing date and commanding the defendant to appear in court;
should the defendant fail to appear, the court will generally issue a warrant for the defendant’s arrest
unless the court is unconvinced that the defendant is guilty of a willful contempt. The court requires that
the Show Cause Order be personally served upon the defendant, just as the Abatement Order itself.

Show Cause and the evading defendant. As to the Show Cause Order, if, as with the original citation, it
becomes clear that the defendant is evading service, we can always ask the court for permission to
proceed with certified mail, regular mail or even posting of the property — but we must ask permission
first. Additionally, we must be careful to ask in succession for the service most calculated to give the
defendant actual notice. Hence, just because personal service doesn’t work, we can’t ask for permission
to post: we would first have to ask for certified mail, then perhaps regular mail and posting. Note,
however, that it can be more difficult to handle the defendant who is evading the actual abatement order,
since as described above any contempt proceeding requires first that we show the defendant had actual
knowledge of the order. While it may not be impossible in some extreme cases 10 ask for certified mail
service of an abatement order, generally personal service will be required for abatement orders.

i
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OFFICE OF THE COUNTY ATTORNEY

Douglas M. Duncan Charles W. Thompson, Ir.
County Executive County Attorney

1.

Statute of Limitations for Citations and Court Orders

One-year deadline for issuing a citation. The deadline for issuing a citation after an offense
1s one year, under Md. Courts & ludicial Proceedings Code Ann., §107. Even so, the court
may question delays of several months in serving citations, and may reduce the fine in the
event of a guilty finding. If there is some reasonable excuse for a significant delay of six
months or more in serving a citation — inability to serve, attempt to resolve the matter,
requirement that we send Notice of Violation first — the court will generally not penalize the
County (by a reduced fine) for delays.

Repeat offenses & the one-year rule. Repeat offenses carry higher fine amounts under all 3
classes of civil fines provided for by the Montgomery County Code, §1-19, as follows:

Class A:  $500 first offense, $750 second or subsequent offense
Class B:  $100 first offense, $150 second or subsequent offense
Class C:  $ 30 first offense, $§ 75 second or subsequent offense

Under the Montgomery County Code, a repeat offense must be committed within one year
after the initial offense in order to charge the higher fine amount. Code §1-18(c)(7). Offenses
occurring more than a year after the initial offense may still, however, be considered when
the court decides the exact fine amount to impose in open court, and in considering any
requested abatement orders preventing future offenses. Also note that paying a fine does
establish a first offense for calculating repeat offenses.

How long are abatement orders valid? Occasionally [ hear that abatement orders are valid
only for 1 year. In fact, orders are valid for up to 12 years, under Md. Courts & Judicial
Proceedings Code Ann., §102 and the Maryland court rules, Md. Rule 3-625. Even so, 1f'a
new offense is committed after 2 to 3 years of compliance or more, the defendant in most
cases should be given a chance to correct the matter before contempt of court proceedings are
filed. The proper course of action will naturally be determined by the circumstances of each
individual case.
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Douglas M. Duncan

OFFICE OF THE COUNTY ATTORNEY

County Executive County Attorney

Searches — You Don’t Always Need a Warrant!

Occasionally in the midst of code enforcement cases — quite often with little or no notice - 4
Amendment issues arise. Normally this happens wh_en_ a defendant questions the County’s right to search
a given area. Often it is assumed that under the 4™ Amendment, all searches are verboten unless the
officer has a valid warrant, and the courts may entertain such an initial reaction as well. In fact, for most
of our cases one of several exceptions likely applies. Below is a brief outline of 4™ Amendment case

hAaldice~s crrihiia e+l e
holdings describing the most common instances in which a warrant is not required. You may want to

have this memo available in the event a 4™ Amendment issue arises in the midst of a docket.
L Preliminary issues.

Under the 4" Amendment, citizens are protected from “unreasonable searches and seizures”. This
is commonly understood to require that a warrant is required before the government may conduct a search.
In fact, a warrant is not always required: what is required is that the search be reasonable. Arkansas v.
Sanders, 442 U.S. 753, 99 S.Ct. 2586, 2590 (1979). In determining whether a given search is
unreasonable, courts first consider whether the search invades a legitimate expectation of privacy that
society recognizes as reasonable. Maryland v. Macon, 472 U.S. 463, 105 S.Ct. 2778, 2782 (1985). This
requires the courts to balance the importance of the privacy interest being atfected against the legitimate
government interest at hand. U.S. v. Montoya de Hernandez, 473 U.S. 531, 105 S.Ct. 3304, 3308 (1985).

The balance is most often struck against the government when a residence is involved, as the
highest expectation of privacy is, not surprisingly, in a private dwelling. U.S. v. Martinez-Fuerte, 428
U.S. 543, 96 S.Ct. 3074, 3084-3085 (1976). This expectation of privacy extends to “curtilage” or the
immediate area around the dwelling house that is used as a private area, such as a side yard or back yard.
U.S. v. Dunn, 480 U.S. 294, 107 S.Ct. 1134, 1139 (1987). Outside of the home there is less expectation

of privacy. In particular, there is less privacy which the courts are willing to protect in anything mobile,
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whether a mobile home or vehicle. California v. Carney, 471 U.S. 386, 105 S.Ct. 2066, 2068-2069
(1985).

P et ”

It is true that a warrantless searc
has been recognized. U.S. v. Karo, 468 U S. 705, 104 S.Ct. 3296, 3303 (1984). Several “exceptions
exist which permit warrantless searches, and these are outlined below.

M

1 . ll
h sually be considered unreasonab

“ :
11 USuauy ot COnsiGere n “excepiion

II. When warrants are not required.

In several common scenarios, the Supreme Court has made it clear that a search is permissible
without the need for a warrant in advance. The most common instances are introduced and explained

below. b 7 8|
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A. Plain view. Generally, an officer need not first obtain a warrant just to view items which are in
plain view — as long as the officer is viewing the items from a place in which the officer can be without a
warrant, such as a public street. Horton v. California, 496 U.S. 128, 110 S.Ct. 2301, 2308 (1990), Arizona
v. Hicks, 480 U.S. 321, 107 S.Ct. 1149, 1152 (1987). Government officers are not required to shield
their eyes on a public street when they view what is immediately apparent. Minnesota v. Dickerson, 508
U.S. 366, 113 S.Ct. 2130, 2136-2137 (1993), California v. Ciraele, 476 U.S. 207, 106 S.Ct. 1809, 1812
(1986). The often-cited “open fields” exception is actually a “plain view” exception: under the “open
fields doctrine”, what an officer can see from standing a public area and looking towards an open field
does not require a search warrant. Oliver v. U.S., 466 U.S. 170, 104 S.Ct. 1735, 1740 (1984). Often an
open field is defined by reference to a residence’s curtilage — the open ficld begins where curtilage ends.

B. Consent. Persons can always consent to a search even if a warrant would otherwise be required.
Schneckloth v. Bustamente, 412 U.S. 218, 93 S.Ct. 2041, 2044 (1973). Of course, the consent must be
voluntary given, not coerced or given under duress. Ohio v. Robinette, 519 U.S. 33,117 S.Ct. 417, 421
(1996), Florida v. Bostick, 501 U.S. 429, 111 S.Ct. 2382, 2398 (1991). Itis important to note that even a
third party can consent to a search of someone else’s residence as long as they appear to have general
access to and authority over the premises. Illinois v. Rodriguez, 497 U.8. 177, 1 10 SA.Ct. 2793, 2801
(1990).

C. Abandonment. Anything a person has clearly abandoned, such as garbage placed at the curb, does
not require a warrant before it can be searched. California v. Greenwood, 486 U.S. 35, 108 S.Ct. 1625,
1628-1629 (1988). It is necessary to ensure that the person has relinquished all privacy interests in the
item being searched: garbage not set out by the street, but left near the home, may not suggest
abandonment. Id.

D. Closely Regulated Industry.  This is one of the most important exceptions to the warrant
requirement, and applies to commercial enterprises. The key requirements are that a search be specifically
authorized by statute, and that the industry in question be considered “highly regulated”, such as taxicabs,
waste haulers, motor vehicle repair or the like. New York v. Burger, 482 U.S. 691, 107 S.Ct. 2636, 2642-
2643 (1987). The statute authorizing the search must provide some reasonable constraints as to time and
place, thereby providing some of the protections that would be provided by a warrant. Whren v. U.S., 517
U.S. 806, 116 S.Ct. 1769, 1773 (1996). Naturally, the search itself must also meet the “reasonable” test.
Note, however, that “reasonable” doesn’t always mean that a search must be by appointment. The
Supreme Court in United States v. Biswell, 406 U.S. 311, 316, 92 S.Ct. 1593, 1596 (1972) recognized that
for highly regulated industries, unannounced, frequent inspections could be essential to enforcement
efforts and are permissible as long as authorized by statute

E. Closely Regulated Industry — Documents. In general, there is no special sanctity in papers and
documents. Andresen v. Maryland, 427 U.S. 463, 96 S.Ct. 2737, 2745 (1976). Documents that are
required to be kept by statute can usually be reviewed without a warrant, assuming there is a statute
authorizing reasonable access. See National Mining Association v. U.S. Department of Interior, 939
F.Supp. 8, 14 (D.DC. 1996); Abateco Services, Inc. v. Bell, 477 S.E.2d 795, 800 (Va. App. 1996).

F. Emergencies. Courts will not require that an officer of the government seek a warrant in the face
of an emergency occurring directly in the officer’s presence. U.S. v. Karo, 468 U.S. 705, 104 5.Ct. 3296,
3304-3305 (1984). The situation must, however, present truly “exigent” circumstances amounting to an
emergency. Id. Further, any search or seizure conducted has to be related to the original exigency.
Arizona v. Hicks, 480 U.S. 321, 107 S.CT. 1149, 1154 (1987).
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G. Aerial Surveillance. Courts have not given any special protection to citizens from aerial surveillance.
California v. Ciraolo, 476 U.S. 270, 106 S.Ct. 1809, 1813 (1986). In general, what one can see in plain view
from the air does not require a warrant, even if the area were not visible from the ground. Florida v. Riley.
488 U.S. 445, 109 S.Ct. 693, 697 (1989). As long as the airplane is in navigabie air space when the area in
question is viewed, the area is considered an open field rather than curtilage. Dow Chemical Co. v. U.S., 476
U.S.227, 106 S.Ct. 1819, 1827 (1986).

H. Flashlights. As long as the area being viewed is otherwise subject to a warrantless search, use of a
flashlight to illuminate an area does not change the privacy expectation to require a warrant. Texas v. Brown,
460 U.S. 730, 103 S.Ct. 1535, 1542 (1983).

Vel e L e

I1L. Conclusion

The 4™ Amendment does not to require a warrant before every search, but prohibits searches which
are unreasonable. The circumstances determine when it is reasonable to require the protection of a warrant
before an area can be searched. In general the greatest level of protection exists for a private residence;
the least is in a commercial setting. The Supreme Court has made it very clear that the expectation of
privacy in a commercial setting is significantly less than one might enjoy in a private home. New York v.
Burger, 482 U.S. 691, 699, 107 S. Ct. 2636, 2642 (1987). The court has specified, for example, that
“curtilage” cannot exist in an industrial setting open to the public, viewing such areas as akin to “open

fields”. Dow Chemical Co. v. U.S., 476 U.S. 227, 106 S.Ct. 1819, 1827 (1986).

The expectation of privacy by a commercial concern is even less for certain “closely regulated”
industries. Id.; See also Donovan v. Dewey, 452 U.S. 594, 600, 101 S.Ct. 2534, 2538 (1981). Indeed, the
Supreme Court has gone so far as to suggest that given the history of government oversight, certain
industries have little or no reasonable expectation of privacy. Marshall v. Barlow’s, Inc., 436 U.S. 307,
313,98 S.Ct. 1816, 1821 (1978).

Even if a warrant is clearly not required, questions can still arise as to the extent of the search that
can be permitted. For a warrantless search, the scope depends on the character of the exception. Horton
v. California, 496 U.S. 128, 110 S.Ct. 2301, 2309 (1990). Essentially, the analysis is not signifcantly
different for searches with or without warrants: in each case, the extent of a search is limited by the object
of the search. Florida v. Jimeno, 500 U.S. 248, 111 S.Ct. 1801, 1804 (1991). Generally, a search extends
to the entire area in which the object of a permitted search may reasonably expect to be found. U.S. v.

Ross, 456 U.S. 798, 102 S.Ct. 2157, 2172 (1982).
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OFFICE OF THE COUNTY ATTORNEY

Douglas M. Duncan Charles W. Thompson, Jr.
County Executive County Attorney

Vicarious Liability:
Can We Cite Both Employer AND Employee for a Violation?

In many cases the county cites both the operator or cashier as well as the company or employer.
These citations include selling tobacco to minors, uncovered trucks (solid waste), etc. It is well established
law that both the employee and employer can and should be cited for code violations. Below is a quick
argument with cites that you can use should the argument ever be raised that a company should not be
held responsible if the employee is cited.

1. We are not seeking reimbursement for the violation. Hence we’re not trying to gain merely civil “joint
and several” liability in which we can only win one reimbursement. We are seeking to enforce the law
in what is really a quasi-criminal proceeding. Hence all parties responsible can be cited. The
individual employee, by his/her acts, is responsible, and at the same time, the employer, via the
master-servant legal relationship. '

)

Vicarious Hability is the theory which attributes wrongdoer’s acts to the principal/employer. Rivera
v. Pr Geo Co Health Dept, 102 Md. App. 456, 475 (1994). There is no question that a company is
vicariously liable for the acts of their agents. Carroll v. State, 63 Md. 551, 557 (1885). It is the
agency relationship that makes employer responsible, not any specific act by the employer. The point
is that no action by employer in furtherance of the violation is required to impose responsibility. See
Gary v. State, 341 Md. 513, 520 (1996), Johnson v. State, 303 Md. 487, 512 (1985), State v. Ward,
284 Md. 189, 197 (1978).

3. It has long been the law that liability is imposed when an agent acts within scope of employment, for
the employer’s benefit/in furtherance of employer’s interests. Carroll v. State, 63 Md. 551, 557
(1885). The theory is that the employer reaps the gain of being in business, and must likewise be
responsible for the risk of violations of the law by its agents. /d.

4. “It would be impossible to effectuate enforcement [otherwise] . . . The law would be a dead letter.”
Carroll v. State, 63 Md. 551, 557 (1885), See also Embrey v. Holly, 293 Md. 128, 136 (1982). This
is in part because a company which is incorperated can as a legal matter only act through its agents.
Embrey v. Holly, 293 Md. 128, 136 (1982).

5. A policy forbidding the violation or even specific instruction thereto does not insulate the employer
as long as the act is in furtherance of the employment. Cox v. Pr Geo Co, 296 Md. 162, 170 (1983),
A & P Co. v. Noppenberger, 171 Md. 278, 391 (1937).

: ﬂ:: A,
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Douglas M. Duncan

OFFICE OF THE COUNTY ATTORNEY

Charles W. Thompson, Jr.
County Executive County Attorney

Admitting the results of a testing instrument:
The Basic Hurtles

Most of the evidence in a code enforcement case consists of what an officer, investigator or citizen
sees or hears. Occasionally we have a few documents to admit or a few photographs The exception
seems to be noise control cases in which the citation is for a defendant’s emission of excessive decibel
levels, as detected by a noise measurement machine. As it turns out, with some preparation we should
have no trouble having testing results admitted into evidence. To that end, I have prepared the following

research memo and recommendations for covering ourselves and the agency on this issue in the future.

ADMITTING RESULTS OF TESTING INSTRUMENTS

L. PRELIMINARY ISSUES.

Any measurement made with a testing instrument can only be admitted if it complies with the
basic rules laid down for scientific evidence. This standard, in Maryland, is known as the “Frye/Reed”
standard. It requires before a test can be admitted into evidence that the test be “generally accepted” by
the scientific community, and that the relevant scientific community agrees that the technology used for

the test will produce an accurate result. The “Frye/Reed” standard was adopted by the Maryland Court of
Appeals in Reed v. State, 283 Md. 374, 391 A.2d 364 (1978), targely based on the seminal standard
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enunciated in Frve v. US, 293 F. 1013 (D C. Crir. 1923) Although the Federal courts no longer principally
rely on Frye but on the Federal Rules of Evidence, it is still the ruling standard in Maryland (in spite of
Maryland’s own adoption of rules of evidence at Title 5 of the Maryland Rules. ) Hutton v. State, 339
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Md. 480, 663 A. 2d 1289 (1YY5)] Schultz v. State, 106 Md. ADPp. 143, 004 A, 2d 6 UiLr7o}.

II. THE TEST.

1. Is it generally accepted? Under the Frye/Reed standard, the threshold issue 1s whether the test
has met the “generally accepted” standard. As the Court of Appeals explained in Reed v. State,
283 Md. 374, 381, 391 A.2d 364, 368 (1978), this standard can be met in one of 3 ways: (1) by
direct evidence from the relevant scientific community, (2) by the court taking judicial notice of a
reported decision from the Court of Appeals or Court of Special Appeals finding that the test
satisfies this standard, or (3) by the court taking judicial notice of a state statute accepting the test.
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As to noise control, the General Assembly has provided that sound level meters should be
treated by the courts as being “generally accepted”. Md. Cts. & Jud. Proc. Code Ann., §10-911,
specifically provides that:

In any legal proceeding of any nature, the quantities and qualities of noise may be
proved by evidence of tests made with any instrument designed and constructed to
measure and indicated or record the presence of sound, including such devices
commonly called sound level meters and frequency analyzers.

With r—ldnnhnn of this statute, the General Assem h] has e lvelv ruled that noise

contro! testing instruments meet the threshold Frye/Reed test, and the Court should not
hold any hearing on the “generally accepted” standard. Armstead v. State, 342 Md. 28,
673 A.2d 221 (1996). We need only request the Court to take judicial notice of Sec. 10-

+
911 to move on to the next two steps.

2. Ifthe test is “generally accepted”, the next step contains four parts, focusing on (1)
the operator’s qualifications, (2) procedures used in giving the specific test, (3) whether
the equipment is reliable, and (4) whether the machine was properly operating for this
specific test. Once the “generally accepted” threshold is met, the court must admit the
test results, subject to foundational proof that the test was “property conducted” and that
the unit reported the tests accurately. Kammar v. Young, 73 Md. App. 565, 571-2, 535
A.2d 936, 939 (1988). This requires that two key facts be established before the test
results can be admitted: (1) that the equipment was in proper working order, and (2) that
the test was properly conducted by a person qualified to do so. See Kreisay v. State, 106
Md. App. 55, 665 A.2d 700, rev'd on other grounds, 342 Md. 114 (1995). T have broken
this two-part test down into four parts: qualifications, procedures, overall reliability of the
machine, and whether the machine was operating properly before the specific test in
question.

A. Operator qualifications. After the threshold question of whether the test is

reliable is satisfied, we turn to the operator. The question regarding the operator is
whether the test has been properlv mvpn bv a “aualified operator”. Schultz v. State. 106
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Md. App. 145, 664 A.2d 60 (1996). The issue a qualified operator calls into question the
operator’s knowledge of the test, training, and ability to interpret the results. Schultz, 664
A.2d at 76. There is no speciﬁc test to determine whether an operator is qualified, but two

fontmra al o Apae s
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(1) the operator’s training;
(2) the operator’s general expertise and years of experience giving the test

Schultz, 664 A.2d at 76-77.

If there is evidence of one or both of the following, they can be helpful factors to
raise:
(1) whether the operator is certified by a government agency or professional group
, to administer the test;
(2) whether the operator was supervised by a certified instructor.
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While courts will generally find that an operator who knows how the machine is
calibrated and how it operates is fully qualified to give the test, see People v. Bynum, 196
IlI. Dec. 179, 629 N.E. 2d 724 (Ill. App. 1 Dist. 1994), it is not necessary that the operator
of the instrument have the level of expertise needed to testify about the inner workings of
the machine, This is because the “generally accepted” standard has already been met. The
operator need only be competent to use the machine and interpret the results properly.
Schultz, 664 A.2d at 76-77. There is no specific formula that must be met to show the
operator is qualified, but courts basically find that the operator is qualified when there is
testimony they have had previous training and experience in using the test in the field.
State v. Oakes, 113 N.C. App. 332, 438 S.E.2d 477 (1994).

B. Proper procedures: The operator followed established procedure for this test.
Assuming the operator is found qualified to administer the test, the operator (or a
supervisor) must then specifically testify that proper, established procedures were used in
conducting the specific test in question. See Fitzwater v. State, 57 Md. App. 274, 469
A.2d 909, 912 (1984).

C. Reliability: Can we rely on the testing instrument? Once we’ve passed the threshold
“generally accepted” hurtle, and demonstrated that the operator was both competent to
give the test and followed established procedure, we turn to the testing instrument itself.
We must present evidence that the instrument was in “good working order and accurate at
the time” the test was given. See Kriesay v. State, 106 Md. App. 55, 665 A.2d 700
(1995), rev'd on other grounds, 342 Md. 114 (1995); Fitzwater v. State, 57 Md. App.
274,469 A.2d 909, 912 (1984). The key factors to determine this are:

(1) Whether the equipment has been properly tested and checked;
(2) Whether proper maintenance records have been kept;

id

There is no specific “magic formula” to follow, but a few cases are instructive as to
the proof needed to demonstrate that the instrument is reliable. We should be prepared to
prove that the instrument came calibrated, was re-calibrated by someone capable of doing
so before the test, and that it was working properly. See Charley v. State, 651 N.E.2d 300
(Ind. App. 3 Dist. 1995). We can generally do this by putting on evidence, for example,
that the machine is checked and calibrated annually, done so according to a traceable,
generally accepted standard in the field; we should also point out if, in fact, no problems
have arisen as to the machine’s reliability. Robinson v. State, 634 N.E. 2d 1367 (Ind. App.
4 Dist. 1994); State v. Butler, 615 So.2d 496 (La. App. 3 Cir. 1993).

We should in noise cases be prepared to have someone with expertise testify about
the certification for the machine in question, as well as introduce the certification itself if
an outside company performs the certification. Note that the operator will rarely be able to
provide the sufficient foundation necessary for admission of an outside testing company’s
certification: we will generally need a supervisor or someone else who is certified either
to test instruments or to give instruction, and who is familiar with the certification

procedures. 8 5
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D. Can we rely on the specific results in this case? As long as the operator or a
supervisor can testify that the instrument seemed to be working consistently and there is
no evidence that the instrument is inaccurate, then the results should be admitted. Charley
v. State, 651 N.E.2d 300 (Ind. App. 3 Dist. 1995). As long as the operator performs a
practice test with the machine both before and affer the test, with consistent and normal
results, then the machine can be said to perform consistently. With the “before” and
“after” test, the operator can testify that the machine seemed to be in good working order,
State v. Butler, 615 So0.2d 496 (La. App. 3 Cir. 1993), and that a miscalibration would
have been detected. State v. Lee, 134 N.H. 392, 593 A.2d 235 (1995).

I1II. CONCLUSION.

In order to have a scientific test such as the results of a noise test admitted, we wiil
need to do the following:

1. Threshold standard: generally accepted. Ask the court to take judicial notice of CJP
10-911.

2. Operator qualifications. At a minimum have the operator testify what test was given,
and then about their training and expertise. Special focus on any certifications and the
years of experience in the field and in using the instrument is most critical at this stage,
as well as any level of supervision that may have been afforded.

3. Procedures used in this test. The operator or a supervisor must at a minimum testify
that proper, established procedures were used for the test given in this case.

4. Reliability of instrument. Someone with certification or expertise (likely a supervisor)
will need to testify that the instrument used in this case is the one normally used for
such tests, and that the instrument is regularly calibrated - and, of course, that this
specific instrument was calibrated. They will need to bring in any certification and/or
recent maintenance records for the machine. The supervisor should be prepared to
discuss the certification procedure, though as long as there is evidence that no
problems have arisen with this machine in the past this standard should be satisfied.

5. This instrument is reliable. The operator (or, if appropriate, the supervisor) should
testify that the machine was tested both before and afier the specific test in question,
and the results were both consistent and normal. The supervisor or operator can then
specifically testify that the instrument seemed to be working properly and that a
problem or miscalculation would likely have been noticed.

Once those steps are demonstrated, we should move for admission of the test results.

IV Final Note:

There is no major formula in the Maryland Code or Maryland Rules for admission of scientific
tests: we have 10 just be sure to follow the above procedure. One specific procedure is utilized
for breathalyzer tests and is codified at Md. Cts. & Jud. Proc. Code Ann., §10-304(d). This
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process is quite specific to breathalyzer tests, and not only requires that a defendant give notice
before raising a specific challenge to the test, but also provides for testimony from the State
Toxicologist. See Loscomb v. State, 291 Md. 424, 435 A.2d 764 (1981). This procedure clearly
does not apply to noise or other testing instruments.
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OFFICE OF THE COUNTY ATTORNEY
Douglas M. Duncan Charles W. Thompson, Jr.

County Executive Complainant Confidentiality: County Attorney
Will my neighbor find out?

1. Why confidentiality? In most code enforcement matters the problem is first brought to the
County’s attention by a citizen or someone in the neighborhood. Usually the agent
responding observes the problem and therefore serves as the witness. Even so, some
defendants will want to know who filed the original complaint. Often that person will be
especially concerned about confidentiality; they may be concerned for their safety, or they
may be concerned that the defendant may retaliate against them in some way. They may also
simply not want the defendant to know they specifically were the complaining party.

2. Is confidentiality possible? Most code enforcement officers probably know that under a
recent court ruling, Bowen v. Davison, 135 Md. App. 152, 761 A.2d 1013 (2000), as long as
the complainant requests confidentiality we do not need to release their name even if a
“Public Information Act” request is made. We just need to be sure to make note of the
request for confidentiality in the file (or, better yet, have a letter to that effect from the
complainant). Please note — without a notation specifically in the agency file, the
complainant’s name probably will have to be released if the defendant requests that
information. It is therefore good practice to ask at the initial investigation stage whether the
complainant prefers confidentiality, and even better practice to not only note if the defendant
wants to remain anonymous, but also to have the defendant send a letter to that effect.

3. What happens if the case goes to court on a citation? In a court prosecution of a code
enforcement case, it is equally important that complainant’s confidentiality be preserved.
Only those complainants willing to serve in court as witnesses are actually noted on the back
of the citation, but a defendant will occasionally inquire, in the midst of a hearing, who
actually complained. Normally this is part of an argument that the violation is the result of a
neighborhood dispute and isn’t of particular substance. Although most of the judges hearing
code cases are careful to not allow release of the complainant’s name, agents and attorneys
handling code dockets need to be careful not to let the name slip as well. The agents need to
be sure not to give the name even if asked, and the attorneys need to object (unless the court
does not allow the question) on the basis of irrelevancy and potential misuse.

4. What if no one goes on the record and the inspector doesn’t witness the violation? Personal
knowledge by someone who witnessed a violation is required before a citation can be issued,
or at least prosecuted in court. If an agent does not witness the violation, they can’t serve as
an effective witness. If it turns out that no one is willing to “go on the record”, then the
reality is that the code violation can’t be prosecuted. While it is not our role to second-guess
a neighbor’s decision not to “go on the record” — after all, they have to live there - this is
nonetheless a difficult reality that simply has to be explained. Where difficulties anise in that
respect, the complaining party can be referred to my office for a more complete explanation.
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