Zawitoski, John

To: Gibson, Cindy
Subject: RE: Amendment Package

Attachment B

From: Gibson, Cindy

Sent: Tuesday, September 08, 2015 5:22 PM
To: Criss, Jeremy

Subject: Fwd: Amendment Package

Jeremy- please see attached memo and fact sheet outlining Councilmember Berliner's proposed changes to
Councilmember Leventhal's pesticide legislation. Please let me know if you have any questions. Also please share with
the Ag advisory committee.
Cindy
Sent from my iPhone
Begin forwarded message:

From: "Morrison, Drew" <Drew.Morrison@montgomerycountymd.gov>

Date: September 8, 2015 at 2:06:43 PM EDT

To: "Gibson, Cindy" <Cindy.Gibson@montgomerycountymd.gov>
Subject: Amendment Package

Please find attached.
Drew

Drew Morrison

Legislative Senior Aide

Office of Councilmember Roger Berliner
100 Maryland Ave

Rockville, MD 20850

240-777-7962
Drew.Morrison@montgomerycountymd.gov




MONTGOMERY COUNTY COUNCIL

ROCKVILLE, MARYLAND

ROGER BERLINER CHAIRMAN

COUNCILMEMBER TRANSPORTATION, INFRASTRUCTURE

DiISTRICT 1 ENERGY & ENVIRONMENT COMMITTEE
MEMORANDUM

September 9, 2015
TO: Councilmembers
FROM: Councilmember Roger Berliner, Chair, T&E Committee %

SUBJECT:  Proposed Amendments to Pesticide Legislation (52-14)

On June 16, I asked legislative attorney Josh Hamlin to draft potential amendments to Bill 52-14.
Since these amendments, in their entirety, offer a substitute, or alternative approach, they are attached to
this memo in bill form.

These amendments represent an aggressive and proactive stance towards significantly reducing
pesticide use in the county, but do so in a responsible and phased way. Taken together, if the Council
were to adopt this substitute, it would represent the strongest pesticide legislation passed by any large
Jurisdiction in the nation.

As you probably appreciate, the Office of the Attorney General has concluded that making it
unlawful for a county resident to apply pesticides to their own lawns, as proposed by Bill 52-14 as
introduced, is likely to be invalidated by a court. The state of the science is that there are strong
“associations” between pesticides and human health risks, and the National Cancer Institute has advised
our Council that scientists have not arrived at definitive causal links. And many of our residents feel that
banning the application of pesticides on their private property is a bridge too far given that (1) EPA has
found them to be safe if applied properly; (2) stores will continue to be able to sell them; (3) the organic
alternatives are more expensive and relatively new in this area; and (4) the law would be difficult, if not
impossible to enforce.

However, as the supporters of Bill 52-14 have made clear, many in our community have serious
concerns about the impact of pesticide use on the health of children and other vulnerable populations. I
share those concerns. When the International Agency for the Research on Cancer (IARC) concludes that
the major ingredient in Round-up is “probably carginogenic to humans,” as it did earlier this year, it is
something to take seriously. The question before the Council is not whether we should take action, but
how? After careful consideration, I have concluded that a phased approach that combines (a) a steep
reduction target of 50%, (b) county leadership, (c) bans on park playgrounds and tot lots, (d) increased
awareness of risks and alternatives, and (e) greater control for residents living in HOAs and common

STELLA B. WERNER OFFICE BUILDING + 100 MARYLAND AVENUE, 6™ FLOOR, ROCKVILLE, MARYLAND 20850
240-777-7828 OR 240-777-7900, TTY 240-777-7914, FAX 240-777-7989
WWW.MONTGOMERYCOUNTYMD.GOV



ownership communities is the most responsible path forward. Attached is a Fact Sheet that more fully
describes this phased approach.

I believe we should take these steps before consideration of additional lawful measures. As one of
our colleagues confided to me, Bill 52-14 as introduced is akin to going from 0-60 mph in mere seconds.
Our residents have not been educated as to the risks associated with pesticide use, and our current county
regime is both extremely limited in scope and enforcement. If we move too quickly to ban products used
by thousands of residents on their homes and by our parks people to keep our playing fields in acceptable
shape, we run the risk of a significant citizen rebellion, an expensive and uphill legal fight, and millions in
additional costs to maintain our playing fields — if they can be maintained at all.

I thank you in advance for your consideration of my amendments to Bill 52-14 and do let me

know if you have any questions or suggestions for how we can most responsibly serve our public in the
effort to significantly reduce the exposure of our residents to pesticides.

Enclosures: Fact Sheet and Amendments to Bill 52-14



Berliner Alternative to Pesticides Bill (52-14)

A Responsible Approach to Pesticide Reduction that would, if adopted,
be the Strongest Anti-Pesticide Measure in the Nation

Demonstrates County Leadership on Pesticide Reduction

County Property Lawn Ban - Bans the use of pesticides on lawns on county property.

Pesticide Reduction Strategy - Requires the Department of Environmental Protection to set a
countywide 50% reduction goal for non-agricultural use of pesticides within 3 years. If that standard
is not met, directs the Department to develop strategies to more aggressive reduce pesticide use in our
community.

Protects Children and Environmental Areas

County Park Playgrounds - Bans the application of pesticides on all 282 county park playgrounds.

Private Playgrounds and Daycares - Requires private playgrounds and daycare facilities to provide
48 hour notice to affected individuals, advancing the type of notice requirements already placed on
Montgomery County Public Schools.

Pesticides in Stream Valleys — Bans, in most circumstances, the use of pesticides within 25 feet of our
streams.

Pesticide-free Park Program — Requires the Parks Department to create a growing list of parks and
park areas managed without pesticides. With this program, Parks estimates it will be able to go
pesticide free on over 1600 acres of parkland across the county, including one pesticide-free local
park.

Playing Fields — Requires the Parks Department to designate 5 playing fields for an organic pilot,
and for the remaining fields, to use Integrated Pest Management, which calls for the use of the least
amount of pesticides possible.

Improved Parks Notice Requirements — Requires Parks Department to provide notice of its
pesticide applications on its website at least 48 hours before application.

Increases Awareness of Risks and Choice for Residents

Pesticide Risk Disclosure and IPM Selection - When homeowners contract for lawn service, requires
lawn care companies to inform customers of the health risks associated with pesticides to be used, and
requires residents to acknowledge those risks, to acknowledge that alternatives are available, and to
direct, or not, their service to employ “Integrated Pest Management” in their use of pesticides.

Choice for Common Ownership Communities — In place of a ban, requires condo associations and
HOAs to create a process for owners to vote on the application of pesticides to common elements, and
allows individuals to decline to have pesticides applied to their unit. Over 300,000 Montgomery
County residents live in Common Ownership Communities.

Office of Councilmember Roger Berliner Councilmember.Betliner@montgomerycountymd.gov



Bill No. 52-14

Concerning: _Pesticides

Requirements — Non-essential

Pesticides — Prohibitions

Revised: _October 22, 2014

Draft No. _ 9

Introduced: October 28, 2014

Expires: April 28, 2016

Enacted:

Executive:

Effective:

Sunset Date: _January 1, 2019

Ch. , Laws of Mont. Co.

COUNTY COUNCIL
FOR MONTGOMERY COUNTY, MARYLAND

By: Council Vice President Leventhal and Councilmembers Elrich, Riemer, Floreen, and Navarro

AN ACT to:

(1) require posting of notice for certain lawn applications of pesticide;
(2) prohibit the use of certain pesticides on lawns;
(3) prohibit the use of certain pesticides on certain County-owned property

(4) require the County to adopt an integrated pest management program for certain County-

owned property; and

(5) generally amend County law regarding pesticides.

By amending
Montgomery County Code
Chapter 33B, Pesticides

Sections 33B-1, 33B-2, 33B-3, 33B-4, 33B-5, 33B-6, and 33B-7

By adding
Montgomery County Code
Chapter 33B, Pesticides
Articles 2, 3,4, and 5

Sections 33B-8, 33B-9, 33B-10, 33B-11, 33B-12, and 33B-13

Boldface

Underlining
[Single boldface brackets]

Double underlinin
[[Double boldface brackets]]

* * *

Headling or defined term.

Added to existing law by original bill.
Deleted from existing law by original bill.
Added by amendment.

Deleted from existing law or the bill by amendment.

Existing law unaffected by bill.

The County Council for Montgomery County, Maryland approves the following Act:
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BiLL No. 52-14

Sec. 1. Sections 33B-1, 33B-2, 33B4, 33B-5, 33B-6 and 33B-7 are

amended, and Sections 33B-8, 33B-9, 33B-10, 33B-11, 33B-12, and 33B-13 are

added as follows:

ARTICLE 1. General Provisions

33B-1. Definitions.

In this [chapter] Chapter:

Agriculture means the business, science, and art of cultivating and managing

the soil, composting, growing, harvesting, and selling sod, crops and livestock,

and the products of forestry, horticulture and hydroponics; breeding, raising, or

managing livestock, including horses, poultry, fish, game and fur-bearing

animals, dairying, beekeeping and similar activities, and equestrian events and

activities.

Custom applicator means a person engaged in the business of applying
pesticides.

Department means the Department of Environmental Protection.

Director means Director of the Department of Environmental Protection|,] or
the Director's designee.

Integrated pest management means a process for managing pests that:

(1)  uses monitoring to determine pest injury levels;

(2) combines biological, cultural, mechanical, physical, and chemical

tools and other management practices to control pests in a safe,
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BiLL No. 52-14

cost effective, and environmentally sound manner that

contributes to the protection of public health and sustainability;

(3) uses knowledge about pests, such as infestations, thresholds, life

histories, environmental requirements, and natural control of

pests; and

(4) uses non-chemical pest-control methods and the careful use of

least-toxic chemical methods when non-chemical methods have

been exhausted or are not feasible.

Larvicide means a pesticide designed to kill larval pests.

Lawn means an area of land, except agricultural land, that is:
(1) [Mostly] mostly covered by grass, other similar herbaceous
plants, shrubs, or trees; and
(2)  [Kept] kept trim by mowing or cutting.

Lawn does not include a:

() playing field;
(2) golf course; or
(3) garden.

Neonicotinoid means a class of neuro-active pesticides chemically related to

nicotine.  Neonicotinoid includes acetamiprid, clothianidin, dinotefuran,

imidacloprid, nitenpyram, nithiazine, thiacloprid, and thiamethoxam.

Non-essential pesticide means a pesticide designated as a non-essential

pesticide under Section 33B-4.

Pest means an insect, snail, slug, rodent, nematode, fungus, weed, or other
form of plant or animal life or microorganism (except a microorganism on or
in a living human or animal) that is normally considered to be a pest or defined
as a pest by applicable state regulations.

Pesticide means a substance or mixture of substances intended or used to:
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BiLL No. 52-14

(1) prevent, destroy, repel, or mitigate any pest;

(2)  be used as a plant regulator, defoliant, or desiccant; or

(3) beused as a spray adjuvant, such as a wetting agent or adhesive.
However, pesticide does not include an antimicrobial agent, such as a
disinfectant, sanitizer, or deodorizer, used for cleaning that is not considered a

pesticide under any federal or state law or regulation.

Private lawn application means the application of a pesticide to a lawn on

property owned by or leased to the person applying the pesticide. Private

lawn application does not include:

(1) applying a pesticide for the purpose of engaging in agriculture;

(2) applying a pesticide around or near the foundation of a building

for purpose of indoor pest control:

(3) applying a pesticide to a golf course or turf farm.
Vector Or_disease vector means an animal, insect, or microorganism that

carries and transmits an infectious pathogen into another organism.

[33B-4.] 33B-2. Signs with retail purchase of pesticide.
A person who sells at retail a pesticide or material that contains a pesticide
must make available to a person who buys the pesticide or material that contains a

pesticide:

-4 - c:\users\drew\downloads\bill 9te3 wthout deleted text.doc



80
81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96
97
98
99

100

101

102

103

104

105

106

(a)

(b)

BiLL No. 52-14

[Notice] notice signs and supporting information that are approved by
the [department] Department; and

[The] the product label or other information that the federal Insecticide,
Fungicide, and Rodenticide Act (FIFRA) [, 7 U.S.C. 136 et seq.,]

requires for sale of the pesticide.

The Department must enforce this Section and must annually inspect each

person who sells at retail a pesticide or material that contains a pesticide.

[33B-5] 33B-3. Storage and handling of pesticides.

* * *

[33B-6] 33B-4. Regulations.

(a)

(b)

The [County] Executive must adopt regulations to carry out this Chapter
under method (2).

The Executive must include in the regulations adopted under this
[section] Section the minimum size or quantity of pesticide subject to

[section 33B-4] Section 33B-2.

The Executive must include in the regulations adopted under this

Section a list of non-essential pesticides. The list of non-essential

pesticides must include:

(1) all pesticides classified as “Carcinogenic to Humans” or “Likely

to Be Carcinogenic to Humans” by the U.S. Environmental

Protection Agency:

(2) all pesticides classified by the U.S. Environmental Protection

Agency as a “Restricted Use Product”;

(3) all pesticides classified as a “Class 9” pesticide by the Ontario

Canada, Ministry of the Environment;

(4) all pesticides classified as a “Category 1 Endocrine Disruptor” by

the European Commission; and
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(5) any other pesticides which the Executive determines are not

critical to pest management in the County.

(d) The Executive must include in the regulations adopted under this

Section a list of invasive species that may be detrimental to the

environment in the County.

(¢) The Executive must review and update the lists of non-essential

pesticides and invasive species designated under subsections (¢) and (d)
by July 1 of each year.
[33B-7] 33B-5. Penalty for violating chapter.

(a)  Any violation of this Chapter is a class C violation.
(b)  Each day a violation continues is a separate offense.

ARTICLE 2. Notice Requirements.

[33B-2] 33B-6. Notice about pesticides to customer; acknowledgement and
direction by customer.
(a)  Inthis [section] Section:
(I)  Customer means a person who makes a contract with a custom
applicator to have the custom applicator apply a pesticide to a
lawn.
(2)  New customer includes a customer who renews a contract with a
custom applicator.
(b) A custom applicator must give to a new customer:
(1)  [Before] before application, a list of:
[a.](A) [The] the trade name of each pesticide that might be
used;
[b.](B) [The] the generic name of each pesticide that might

be used; and
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[c.](C) [Specific] specific customer safety precautions,

Health Organization for each pesticide that might be used;

and

[After] after application, a list of:

[a.](A) [The] the trade name of each pesticide actually used;
and

[b.]1(B) [The] the generic name of each pesticide actually
used; and

[A] a written notice about pesticides prepared by the [department]

Department under subsection (c) [of this section].

The [department] Department must prepare, keep current, and provide

to a custom applicator a written notice about pesticides for the custom

applicator to give to a customer under subsection (b) [of this section].

The notice prepared by the [department] Department under subsection

(c) [of this section] must include:

(1)

2)

)

[Government] government agency phone numbers to call to:

[a.](A) [Make] make a consumer complaint;

[b.]1(B) [Receive] receive technical information on
pesticides; and

[c.] (©) [Get] get assistance in the case of a medical
emergency,

[A] a list of general safety precautions a customer should take

when a lawn is treated with a pesticide;

[A] a statement that a custom applicator must:
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159 [a.](A) [Be] be licensed by the Maryland Department of
160 Agriculture; and

161 [b.1(B) [Follow] follow safety precautions; and

162 (4) [A] a statement that the customer has the right to require the
163 custom applicator to notify the customer before each treatment of
164 the lawn of the customer with a pesticide.

165 (e) Before applying a pesticide to a lawn, a custom applicator must:

166 (1)  informa new customer of;

167 (A)  the existence of other means of pest control without the use
168 of non-essential pesticides; and

169 (B) the practice of integrated pest management (IPM),
170 including a_description of the process of IPM that is
171 consistent with that of the U.S. Environmental Protection
172 Agency; and

173 (2)  obtain from a new customer, in writing:

174 (A) acknowledgement that the customer received the
175 information required under this subsection and subsection
176 (b); and

177 (B) direction from the customer as to whether or not to use
178 IPM practices.

179 (D  Acustom applicator must retain a written acknowledgement from a new
180 customer obtained under subsection (¢) for at least one year.

181  [33B-3] 33B-7. Posting signs after application by custom applicator.

182 (a) Immediately after a custom applicator treats a lawn with a pesticide, the
183 custom applicator must [post a sign on the lawn] place markers within
184 or along the perimeter of the area where pesticides will be applied.
185 (b) A [sign posted] marker required under this [section] Section must:
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[Be] be clearly visible [from the principal place of access to] to

persons immediately outside the perimeter of the property;

[Be] be a size, form, and color approved by the [department]

Department;
[Be] be made of material approved by the [department]

Department; [and]
[Have] have wording with content and dimensions approved by

the [department] Department][.]; and

be in place on the day that the pesticide is applied.

33B-8. Posting signs after application by property owner or tenant.

(a) A person who performs a private lawn application treating an area

more than 100 square feet must place markers within or along the

perimeter of the area where pesticides will be applied.

(b) A marker required under this Section must:

be clearly visible to persons immediately outside the perimeter of

the property:
be a size, form, and color approved by the Department;

be made of material approved by the Department; and

have wording with content and dimensions approved by the

Department; and

be in place on the day that the pesticide is applied.
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239 women and infants (less than two years old) should avoid any
240 unnecessary pesticide exposure.™

241 ARTICLE 3.
242

243
244
245
246
247
248
249
250
251
252
253
254

255  33B-11. Outreach and education campaign.

256 The Executive must implement a public outreach and education campaign

257 before and during implementation of the provisions of this Article. This campaign

258  should include:

259 (a) informational mailers to County households;

260 (b) distribution of information through County internet and web-based
261 resources;

262 (c) radio and television public service announcements;

263 (d) news releases and news events;

264 (e) information translated into Spanish, French, Chinese, Korean,
265 Vietnamese, and other languages, as needed;
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266

S

extensive use of County Cable Montgomery and other Public,

267 Educational, and Government channels funded by the County:;

268 posters and brochures made available at County events, on Ride-On

D

269 buses and through Regional Service Centers, libraries, recreation

270 facilities, senior centers, public schools, Montgomery College, health

271 care providers, hospitals, clinics, and other venuesiand

272
273
274
275
276
277
278
279
280
281
282
283
284
285
286
287
288
289
290
291

292
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ARTICLE 5. County Property and Parks

- Prohibition on County-owned property.

(@)

(b

Prohibition. Except as provided in subsection (b), a County employee
must not apply to any lawn'en property owned by

the County:

1 a non-essential pesticide; or

2 a nionicotinoid.

B E

Exceptions.

) A Countyemployec or County contactor may use any larvicide

or rodenticide @n'aJawn on property owned by the County as a

S

public health measure to reduce the spread of disease vectors

under recommendations and guidance provided by the Centers

for Disease Control and Prevention, the United States

Environmental Protection Agency, or the State Department of

Agriculture. Any rodenticide used must be in a tamper-proof
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product, unless the rodenticide is designed and registered for a

specific environment inaccessible to humans and pets.

County"employee or " County "CONfracior may use a non-

essential pesticide or neonicotinoid on'alawn on property owned

by the County for the following purposes}

>

>

may us€ a non-

essential pesticide or neonicotinoid Gi'adawn on property owned

by the County if the Director determines, after consulting the

Directors of General Services and Health and Human Services,

that the use of pesticide is necessary to protect human health or

prevent imminent and significant economic damage, and that no

reasonable alternative is available. If a pesticide is used under

this paragraph, the Director must, within 30 days after using the

pesticide.

33B-15. Integrated pest management on County property.
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(@) Adoption of program. The Department must adopt, by a method (2)

regulation, an integrated pest management program for . property

owned by the County.

(b)  Requirements. Any program adopted under subsection (a) must require:

(0
2)
3)

=

S [

CHCES

monitoring the turf or landscape;

accurate record-keeping documenting any potential pest problem;

evaluating the site for any injury caused by a pest and

determining the appropriate treatment;

using a treatment that is the least damaging to the general

environment and best preserves the natural ecosystem;

using a treatment that will be the most likely to produce long-

term reductions in pest control requirements and is operationally

feasible and cost effective in the short and long term;

using a treatment that minimizes negative impacts to non-target

organisms;

using a treatment that is the least disruptive of natural controls;

using a treatment that is the least hazardous to human health; and

exhausting the list of all non-chemical and organic treatments

available for the targeted pest before using any synthetic

chemical treatments.

(c) The Department must provide training in integrated pest management

for each employee who is responsible for pest management.
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Sec. 2. Initial Lists of Non-Essential Pesticides and Invasive Species. The
Executive must submit the lists of non-essential pesticides and invasive species
required by Subsections 33B-4(c) and (d) to the Council for approval by March 1,
2016

Sec. 3. Effective Date. The pequirements for the use of non-essential
pesticides i common ownership communities contained in Sections 33B=12"and
33B:13. and the prohibitions and requirements related o the use of non-essential

pesticides and neonicotinoids contained in Sections 33B-14 and 33B=16 take effect

on July 1, 2016.

Approved:
George Leventhal, President, County Council Date
Approved:
Isiah Leggett, County Executive Date

This is a correct copy of Council action.

Linda M. Lauer, Clerk of the Council Date
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