
Resolution No. __----"-'15"--=27"-'6::..-__ 
Introduced: 
Adopted: 

June 10. 2003 
July 22. 2003 

COUNTY COUNCIL . 
FOR MONTGOMERY COUNTY, MARYLAND 

By: Council President 

SUBJECT:	 Approval of a Cable Franchise Settlement Agreement with Starpower 
Communications. LLC 

Background 

1.	 In August 1999, the County granted Starpower Communications, LLC a cable franchise 
in which the company agreed to construct an "Initial Franchise Area" by September 2, 
2003 and an "Extended franchise Area" by September 2005. 

2.	 Starpower Communications, LLC will not meet its 2003 build-out requirement because 
the economic collapse of the teleconununications sector has limited the amount of 
financing available to over-build cable operators. In anticipation of the default, the 
Executive and StaIpower negotiated a modification to the Franchise Agreement by 
reducing Starpower Communications, LLC's Franchise Area to its current build-out area. 

3.	 On April 16, 2003 the Council received the Executive's recommendation to execute a 
Settlement Agreement with Starpower Communications, LLC. 

4.	 Montgomery County Code Section 8A-8 requires that the County consent to a 
modification of a Franchise Agreement. In accordance with Section 8A-29(c)(5), any 
modification of a franchise in a manner that substantially alters material provisions of a 
Franchise Agreement requires Council approval, after receiving a recommendation from 
the Executive. . 

5.	 Montgomery County Code Section 8A-29(d) provides that a franchise application is 
approved automatically if the Council does not act on the Executive's recommendation 
within 60 days after the Council receives the recommendation, not including any week 
when the Council does not meet in regular session. The Council by resolution may 
extend the deadline for action. On June 10,2003, the Council approved resolution 15
200, which extended the deadline for action on the modification to the Franchise 
Agreement with Starpower Communications, LLC to July 29, 2003. 

6.	 The Management and Fiscal Policy Committee held a public hearing on the proposed 
Settlement Agreement on July 1, 2003 and held a worksession on July 7, 2003. The 
Committee recommends that the Council approve the modification of the Franchise 



Attachment to Resolution No.: 15-276 

SETILEMENT AGREEMENT 

THlS SETILEMENT AGREEMENT is made this __ day of ,,2003, by and 

between: 

I.	 Montgomery County, Maryland, a charter county organized under Maryland law 

("County"); and 

2.	 Starpower Communications, L.L.C. c-Starpower"), a Delaware limited liability 

company. 

WlTNESSETH: 

.WHEREAS, the County granted Starpower a franchise to construct and operate a cable 

television system in the County (the "Franchise"); and 

WHEREAS, the terms of this Franchise are specified in the Cable Franchise Agreement 

between Montgomery County and Starpower Communications, LL.<.:::. app~oved August ~, 

1999, and is subject to Montgomery County Code 1994, as amended, Chapter SA, ("County 

Cable Law"); and 

WHEREAS, Stacpower has begun constructiQn of the System, which, according to 

Starpower passes approximately 50,000 County homes and has over 5,000 County subscribers; 

and 

WHEREAS, the Franchise requires construction of the "Initial Franchise Area" to be 

comptete<fby September 2,2003, (the «Build-Qut Date"); and 

WHEREAS, Starpower has represented to the County that it wil.1 not be able to comply 

with the requirements of the Franchise to complete construction of the System by the Build-Out 

Date; and 
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WHEREAS, Starpower's anticipated failure to complete the Franchise build-out as 

required raises potential claims under the franchise; and 

WHEREAS, the parties have agreed to the ternlS of this Settlement Agreement to avoid a 

dispute over the obligations and damages arising from any potential claims; 

NOW, THEREFORE, in consideration of the promises and undertakings herein, and 

other good and valuable consideration, the receipt and adequacy of which are hereby 

acknowledged, THE PARTIES 00 HEREBY AGREE AS FOLLOWS: 

SECTION l. SETILEMENT TERMS 

1.1 The Parties agree to redefine Starpower's franchise area in the 

COWlty. Accordingly, Section 2(b) of the Franchise Agreement shall be amended 

to read as follows: 

(b) Area Served: 

(I) The Franchise is granted for the Franchise Area defined in amended 
Ex.hibit B. (the "(ailia' FFanchise Area"), and additienal pertioBS oftke County described ia 
ElEhibit B that 'lim be added dHFoftg the Fmaehise!eRR pUfSwmt ro this section (the "EKteRc!ed 
fmaohlse .'\rean 

). \}lithiR ORe hUftdred eighty (180) days feUe·...,iRg die Bffeeti'le Date, 
8tarpe'b'e£ shallsut3mit a re'rised BKI=tiblt B ',vkieh, based upaR the oompletioft of field 
engiRooriRg Sl:lPle~'S, eKpands the IRitial FfanelHse Area and the EKteRc!ed fFaRGhise Area 
sliCh tRat the outer bmlftdary of tile oombinec! Inilla! Franckise Area and HKteaded Franchise 
Area eliOOmpass aU aoatigoous areas with aft a·..emge deRSity of086 hundred (l00) komes per 
mile or more. This F-ranewse is also granted fer sllElh other portions of the Gellftt}' lhat may in 
the future be added to the IRitial Franehise 1-\t'ea aw:I theEKteRded Fr8ftGwse AFea pllrsuaet to 
SeatieR 2(e) (the "Additional Franehise Areas"). The lftitial.Ff6R6hise Area, the EKteRded 
f'raaclUse Area; and aft)' Additional Fraaehise Areas shall joiRtly eoRlpFise the emire 
Franchise Area Uftder this AgreemeRt lfthe Operator wishes to add additional portions of the 
County to the Franchise Area that ace Rat Adl!itioRal FFattohise Af'eas, it shall apply for an 
additional franchise, pursuant to the provisions ofthe Cable Law. 

(2) t"~t any time Elwiog the peFioEl.permitted fer the OpeEator's build out of 
the [Rillal fFaftchise .<\rea; but in Be eveRt later thaft four (4) years follo·.....mg the Effective 
Date. the Operator shall submit a Hotice ef toteM to eJEpanEl iis System inte the (;KteRded 
Fraft(jl\ise .'\rea. The Hotice shall ioolude the epeFator's plaooed COHslructioft schedule. Such 
nolioe shall be 5l::tbmilted at least thtrty (30) days in OO'laftGe ofany oonstnletion ift the 
EKtended Franchise Af'ea. .All ofthe tenus of this Agreement and Chapter 8A of the County 
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-->	 Code shall apply to the construction, operation and maintenance of the Operator's System 
throughout the Franchise Area, iooludiftg bath the [nitia. fraaehise Area and lIle 6KteRded 
Fratlehise Area. 

Section 2(c) oUIle Franchise Agreement, Additional Franchise Areas, shall be struck in 

its entirety. 

Section 2(m) ofUie Franchise Agreement shall be amended to read as follows: 

(00) Promotion ofOJmpetition: The County is committed to promoting competition in cable 
television service for all residents, wherever they choose to reside in the County. The eKl'ansian 
ofStarpo'Her service ooUftt}'vlide. la areas autside the [Ritla. aftd. 6KteRded Fcan:chise Areas. is a 
major CouRty gam. The County encourages Starpower submit an aoplication to eXPand its 
franchise area when feasible and to seek a modification orthis Franchise. If and when Starpower 
submits an application for a larger franchise area' the COMty will consider appropriate teons and 
conditions for the grant ofany expansion ofStarpower's franchise area:-

The following excerpted portion ofSection4{b) of the Franchise 

Agreement shall be amended to read as follows: 

(b) Line Extension Requirements 

(I) Requirements, After final acceptance of iftitial construction of the 
System in the (aitial Franchise Area pursuanuo Section 6(i>". the-Operator shall extend its 
Cable System within a reasonable time (but not to exceed ninety (90) days) to provide service 
to any person or business in the Franchise Area upon request al no charge other than any 
applicable installation fees for the individual subscriber's drop, as long as the following 
conditions are satisfied: 

to ... 

(3) Construotion: of SYStem in: HKteRded ffaRehise Area, l'A=l:er tinal 
aceeptanGe by the County of initial oonstAietion: oCtke Opefater's System 1ft the 
BKteoded FfaftelUse .'\rea Of aft)' A.4ditional Fraaehi:se Afe8:; the pro'ltSloos af SeetioftS 
4(b)( l) and 4(lJ)(2) shall apply te the eotire Ff8fte~se Area, 

The following excerpted portion ofSeclion 6(b) of the Franchise Agreement shall be 

amended to read as follows: 

(b) System Construction in Initial Franchise Area, Within four years afier the effective date 
of this Agreement. the Operator shall complete oonstoIction of a System in the Initial: Franchise 
Area provid~ng at least the following capabilities (the "System Build-Out"): 
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Section 6(c) of the Franchise Agreement, System Construction in Extended Franchise 

Area, shall be struck in its entirety. 

The following excerpted portion of Section 6(d) shall be amended to read as follows: 

(d) System Architectural Design Review Process: 

At least ninety (90) days prior to the date of initial construction in each ef the Iftttial 
Franchise Area and-tile &teooed Ffa:ftehise Area, the Operator shall deliver to the C<Junty a 
detailed architectural design. plan. which shall include at least the .following elements: 

Section 6(e) of the Franchise Agreement shall be amended to read as follows: 

(e) System Physical Design Review Process. The Operator shall provide the 
County with detailed design maps defining the geographical and technical physical design of 
the System in ~ the [Ritial Fr-aneIlise Aaea aIlf! the BxieRdoo Franchise Area and showing 
the areas of the County to be served by each hub, as well as the construction and energization 
schedule by hub area for the upgraded systems. Maps shall be provided at least 45 days prior 
to release for construction. The County may review the physical system design maps and 
submit comments to the Operator within fifteen (15) days of the date each map, is provided to 
the County for review. The Operator shall take any such conunents into account in 
implementing its construction plan. 

Section 6(f) of the Franchise Agreement shall be amended to read as follows: 

(1) Construction Manual. No later than sixty (60) days before the date 
construction of the System inthe-lftiltal Franchise Area is to begin, the Operator shall provide 
for County review and approval, a System construction manual, installation manual, and plan 
for notifying area residents of the System 'Construction wode process. UpElated ¥eESi8~ ef 
these manuals and plans shall be s~mitte4 REt laler thaft SlKty (EiQ) days befere ooR5lRlelieR iR 
the 6KteRded fmaemse .'\cea is to begiR. 

Section 6(h)(1) of the Franchise Agreement shall be amended to read as follows: 

(I) The Operator shall begin construction of the System within six. months 
ofthe effective date of tile Agreement, and shall complete construction in the Initial F~chise 

Area within four years of the effective date ofthe Agreement, in order to minimize disruption 
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of the Public Rights-of-Way.. The Opera~or's construction plan shall insure that service is
 
extended to low income areas at leaSt as quickJ y as it is extended to higher income areas.
 

Section 14(a)(4) of the Franchise Agreement shall be amended to 

read as follows: 

(4) Reduction of Bond. Ninety (90) days after acceptance by the County of 
construction of the System in beth the laWai FFaR:ohise Area and the (;KteRded Franchise Area, 
the Operator may submit to the County a written request to reduce the amount of the 
perfonnance bond. The County shall then authorize the Operator, in writing, to reduce the 
amowat of tile performance bond to $250,000, provided that all outstanding claims ofthe 
Courtty or an affected Participating Municipality against the Operator have been resolved to 
the County's satisfaction. 

Exhibit B oCthe Franchise Agreement shall be amended to i.nclude only 

those areas outlined in amended Exhibit B, attached hereto. 

1.2 In consideration of the County's agreement to amend the boundaries of the 

Starpower Franchise Area, Staepower will provide to the County up to three T-3 circuits 

commencing upon the execution of this agreement at the locations within the County that the 

County requests. Section 7(b)(J) of the Franchise Agreement shall be amended as follows: 

(3) The Operator shall without charge provide [ntemet selVices, includi.ng Internet 
Protocol ("'IP") addresses, to County administrative departments and agencies. Upon the 
eXecution onhis agreement. the Operator. withi-fl 90 days fellEt'Nlng the etTeetive date ef tlt:is 
AgFeemeflt; shl,ilt install without charge up to l:\ve (2) ~ti·fated: T t two T-J circuits or 
equivalent connections at a County-designated location to enable COWlty access to such 
Internet services (the "Internet Connections"). for pumoses o(this oacagraph "1-3 circuit" 
meanS digitaltcansmission facilities with a total signaling speed 0(44,726 Mpbs £44,726,000 
bits per second), Internet usage shall be metered, and reports shall be provided to the County 
at least once a month. Upon the County's request. the Operator shall install without charge an 
additional T-3 circuit. (ft lite event that the avemge throagitlJul: betvffleft 7:00 a.Eft. and: 1:9g 
p.m. Ewer a eRe ''''leek peria4 eKeeeEls 25% efeapaeity er tkere W'e "'Ie ermeFe iftstances ift a 
SlAgle week io '+'IhleR tbreagh:(:)t:It reaehes Nil eapaeity, the Opemter shalt withem 6ftarge 
iRStail aElditieftal aetivateEllatemet CORfleetiell5 witlltH ftiRety (90) days for latemet 
COllfteetioR5 obtaifted by the Operator from another provider, ·and wi-tWa left (10) ~IS fer 
Internet CO&neGtlORS pf€wided e ..rer dl& Opefaler's faeilities, up to a fftaKiffttlfft of four (4) 
SHOIt ["ferRet Coftlleeaoft5. The Operator shall provide [P addresses for the County for this 
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"""""'service as requested by the County. [n addition, the Operatoc shall provide the Participating 
Municipalities, at no charge, with Internet setVices, Web hosting services, Web development 
services, and the related facilities described in Exhibit F. Exhibit f may be amended at any 
time until ninety (90) days after the Effective Date, to reflect the addition of requests f£Om 
municipalities not currently listed for Internet services, to request up to ten (10) high-speed 
cable modems per municipality, and to reflect mutually agreed upon changes in the 
requirements currently specified. [ntemet Access service to any location requested by a 
Participating Municipality shall be available only on a dial-up basis until such time as high
speed selVice ovec the Operator's facilities is available to residential subscribecs neighboring 
the requested municipal location. 

(A) To the extent that the County may require more than four (4) 
three (J) such Ulntemet Connedions and related Internet service, at the request of the 
County the Operator will provide to the 'County additional Internet CQMections and services at 
rates to be mutually agreed upon by the Operator and the County, not to exceed the Operator's 
standard rates for such co~ectionsand usage of its Internet seniices. The Operator shall 
provide IP addresses to the County for this service as requested by the County. 

(8) The Operator shall provide as many IP addresses to ·th~ County 
.85 may be served via a maximum ofoour (4) three (3)T-3 Internet Connections without 
unreasonably degrading the service. To the extent that the County may subscribe to more 
than rem (4) three (3) T-3 Internet Connections from the Operator, at the request of the 
County the Opetator will provlde to ~e CoWlty additional IP addresses at rates to be mutually 
agreed upon by the Operator and the COl1nty, not to ex;ceed the Operator's standard rates'for 
such IP addresses and related Internet services, 

In addition, Section 14(g)(S) of the Franc~ise Agreement shall be amended as follows: 

(5) For fallure to make PEG capacity available; failure to provide lnternet and~ 
setViees 1-3 connections to the County; failure to comply with the provisions of Section 7(b)(J) 
regarding services to the Participating Municipalities; failwe to provide any public service 
network that may be agreed upon by the parties; failure to construct required links to PEG 

. facilities; or failure to make grant payments required under this Agreement: Sl,OOO/day for each 
day the violation continues, in addition to any monetary payment due under this Agreement or 
the Cable laW; 

" 

Starpower will provide these circuits throughout the period that Starpower does business 

in the County or throughout the remaining tenn of the franchise, whichever is longer. 
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"'-SECTION 2. RELEASE OF CLAIMS AND NO EFFECf ON FUTURE FRANCHISE 

REQUIREMENTS 

2.t The County hereby releases Starpower from any and all claims arising from 

Starpower's failure to build the Cable System to all areas of the Franchise Area as originally 

defined in the Franchise Agreement as adopted May J, [999. Nothing in this Settlement 

Agreement amends or alters the Franchise or any requirements therein or the County Cable Law 

in any way, ~d all provisions.of the Franchise as amended herein or hereafter renewed or 

amended, and the County Cable Law remain in full force and effect and are enforceable in 

accordance with their terms and with applicable law. 

2.2 Each party to this Settlement Agreement, after consultation with its legal counsel 

as to the facts surrounding this Settlement Agreement, concludes and agrees that no 

consideration provided pursuant to.this Settlement Agreement can be construed to constitute a 
". 

franchise fee, nor are any payments made under th.e tenns of this'Settlement Agreement subject 

to any limitations on franchise fees under applicable law or in the Franchise; The parties also 

agree that none of the costs arising.out or this settlement constitute fi-anchise-related costs. 

Every party to this Settlement Agreement hereby waives any current or future claim to the 

contrary. 

SECTION 3. BREACHES 

3.t Any breach of this Settlement Agreement shall be deemed a breach of the 

Franchise and shalt be subject to all remedies available for a breach of the Franchise, in addition 

to any other remedies the parties may have Wlder this Settlement Agreement at law or equity_ 
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SECfION 4. MlSCELLANEOVS PROVISIONS 

4.( Authority. Each signatory to this Settlement Agreement represents that he or she 

has the authority to enter into this Settlement Agreement. 

4.2 Voluntary Agreement. This Settlement Agreement is freely and voluntarily 

given by all of the parties, without any duress or coercion, and after each party has consulted 

with its counsel. Each party has carefully and completely read all of the teons and provisions of 

this Settlement Agreement Each party acknowledges that this is a full, complete and final 

mutual release as set forth previously herein. 

4.3 Successors and AssigQs. This Settlement Agreement shall be binding upon, and 

shall inure to the benefit of, the parties hereto and their successors in interest, assigns, personal 

representatives and heirs. 

4.4 Counterparts. Thi.s Settlement Agreement may be executed in several 

e:Qunterparts, each of which when so eKecuted shall be deemed to be an original copy. and aU of 

which together shall constitute one 'agreement binding on all parties hereto, notwithstanding that 

all parties shall not have signed the same counterpart. 

4.5 Headings. The headings in this Settlement Agreement are for convenience of 

reference only and are not a material part of this Settlement Agreement. They shall not be used 

ill deteanining the intent of the parties. 

4.6 Governing Law. This Settlement Agreement shalL be governed by and 

construed, and the legal relations between the parties determined, in accordance with the laws of 

. the State of Maryland. 
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4.7 Consent to Jurisdiction. Starpower consents to venue and jurisdiction in the 

U.S. District Court for the District ofMaryland and the Circuit Court for Montgomery County, 

Maryland. 

IN WITNESS WHEREOF. this Settlement Agreement is executed by the parties as 

follows: 

MONTGOMERYCOUNTY,MARYLAND 

BY_~-F--~g~~,,---_:;A _ 
Douglas tx:""Duncan Date
 
County Executi.ve
 

STARPOWER COMMUNICATIONS. LLC 

:4"157\12\WAH02048.00C 
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