














e Bt e (B weemna) 1O1J}S1(] JUBWIDOJRASQ JOJUSD) UMOL Bingsyie|D) aU}

oo8g; BLTILLN J0 ISR 1AQ PAIECR ks oA

540 PR 'SIDSLO ‘DASINN 005 BAQ Areoch)  ebupurg e nsen
I rmesa | 50-seams Somunrnt s mctmded AQ papund swaj}| ainjonliselju|
T CRTY = " TN
A
N pRON JUDMpPaTd &8 UMOuX ATsnofaerd sem KemyIey WIVI USPMOUS 4. ;
- LB-GT UCTINTOSRY UT FB3IIBTIAL Y, ' .
" 0007616318 Tu30g T
moo.ew'm ............................. {umoys jou) sTTRI] Awmussisn -
[-P] QOO ELLE *** 7 tTetereteeteEeriieiisatisaaiasiiana, UTOH I930M .0Z -
p QOO TORE TS ~--rrrrrrrr et {epuPT Z/1 1) Pro¥ bangeyrers - .
P 000* GGG “ctmer e peoy umolbufiss IO YINDS SGE AW Butrems] - .._ .
@, | Goolsess oI R bufias 3o nos sse On Barienl
.Al ] 000°5E¥’ys 7 (SBUPT 2) (4,AMAd WIVI uSPMOUS O SGE-(W) PYOU umo3butils - JeE
M F 000°009°T¢ " *°° (@IeUs ¥5Z) [0LZ-T ©3 SG€ (W) UOTSUSIXA PROH umalbulilg - . }
: 000 0GGE *rrmrr ey (ouwT 1) deb ,n08 peoy umMoilbuTIg - _,.. H
R I LR R E L R R Tejues U._".\'._."nu..:A..hﬂ.._”n:...H -
K93 VUTISE 380D ST} $INIONIISRIFUI

\

A/

ooz IR
Y

: \ BuRKs Pieewing [0

AOUROD) ARe D I .
L LT N LY 7 |
o R | ¢

soaun tnareey N
Lo Y ) o) ey [255]
’ oo tngeueo [ |
e Anasumd [T

. \\\\‘ ||||| . oy wqumed ]| o,
A e . . ‘1 oums e B |
LT iy . 4 3 iy , Ay N - [DddINN) seery 1oefoid




EXHIBIT D-1

Appendix 15

FCUT A

ViR |

Property Location

BTN
SMEADOW




Appendix 16

¢

e }evf.\OfNﬂ*BU

§)

>

o

£

I

v

o 3

s %

2 ow.nm
&

\w,l.m

3 3

0

uT\O

%4 3 &
ey @




1135

13-

Attachment to Resolution No.

"
Iy

I

EXHIEL

Appendix 17

Hs

ANVIAHYH "ALNAOD AYINODLNOKW

oL TR

SLOMMLSIQ NOILDATA Wig # pug
0 NMOLNYWYID LSIM

.,

[

ECE IR

LEN e

SR wwan, padenit

LITITT N,




EXHIBIT “A” _Appendix 18

HIGHWAY

.
{3
.....

5
R0
....

. & SERm o7 o
nr
[

&
o

]
H L
-

H0

l’ig’:
gt
'E:IJ.E

GLW ourscoa Lins aWemes ra

- - T ]




Appendix 19

< “wl
Kl Wi

/\.

OFFICE OF INSPECTOR GENERAL
Thomas J. Dagley '

Inspector General 02 73 89 .
o MEMORANDUM

March 27, 2007

TO: Marilyn Praisner, President
County Council Q :
FROM: Thomas J. Dagley :
Inspector General

SUBJECT:  Office of Inspector General Audit of Selected CIP Projects

This is to inform the County Council that the Office of Inspector General has
initiated an audit of cost data and related information for selected Capital Improvements
Program (CIP) projects included in the County Executive’s Recommended FY07 Capital
Budget and Capital Improvements Program dated January 2006.

Attached please find a copy of my memorandum to Tim Firestine, Chief

Administrative Officer, explaining the audit objectives and CIP projects selected for
review.

If you have any questions or comments, please do not hesitate 10 contact me.

Re: #0027
c¢c: Council Members
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51 Monroe Street, Suite 802 * Rockville, Maryland 20850
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OFFICE OF INSPECTOR GENERAL
Thomas ). Dagley

Inspector General
MEMORANDUM
March 27, 2007
TO: Tim Firestine :
Chief Administrative Officer
FROM: Thomas J. Dagley ;
Inspector General

SUBJECT:  Audit of Cost Data and Related Information for Selected Capital
Improvements Program (CIP) Projects

Reference is made to my memorandum, dated March 8, 2007, advising the Office
of Inspector General (OIG) was initiating an examination of cost data and related
information for selected CIP projects. The examination is a modification of an action plan
published in our Four-Year Work Plan in August 2005 regarding supply management and
facilities. In this regard, the OIG anticipates conducting additional examinations of CIP
projects in fiscal year 2008.

Based upon information developed during the planning phase of this audit, we have
identified two objectives for this audit: 1) evaluate the reliability of cost data, financial
statements, and underlying support documentation provided to the Executive, Council,
and staff m support of selected projects in the fiscal year 2007 CIP; and 2) determine if
County policies and procedures are in place to provide adequate internal controls.

During the planning phase, we concentrated on reviewing CIP projects in the
County Executive’s Recommended FY07 Capital Budget and Capital Improvements
Program (CIP), Fiscal Years 07-12, January 2006. We also reviewed the Approved FY
07 Operating and Capital Budgets, July 2006. As a result, we plan to include the
following CIP projects in our methodology:

Transportation

e Clarksburg Town Center Development District: Roads (Project # 500423)
o Stringtown Road Extended (Project # 500403)
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Montgomery College

* Rockville Science Center (Project # 036600)
¢ Germantown Child Care Center (Project # 956645)
» Takoma Park Campus Expansion (Project # 996662)

Montgomery County Public Schools

» Northwood High School (Project # 016545)
» Sherwood High School Addition (Project # 036507)

In a discussion with Paul Folkers, Assistant Chief Administrative Officer, it was
agreed that we will work directly with MCG department directors, the College, and
MCPS to obtain the data and information needed. For College and MCPS projects, I will
send each agency head a separate memorandum. For reporting purposes, we anticipate
issuing a separate report for each project category examined.

Charles Becker, Assistant Inspector General, is the manager for this audit. He will
update you periodically as the audit progresses, and we will inform you of any significant
findings tn a timely manner.

Re: #0027
cc:. Council Members
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Appendix 20

L l | MONTGOMERY COUNTY PLANNING BOARD

THE MARYLAND-NATIONAL CAPITAL PARK AND PLANNING COMM]SSION

OFFICE OF THE CHAIRMAN

May 18, 2007
Honorable Marilyn Praisner
President
Montgomery County Council 0 2 8 6 2 4 .
100 Maryland Avenue

Rockville, MD 20850

Re:  Clarksburg Devélopment Districts

Dear President Praisner:

in your March 22, 2007 letter to the Planning Director, you asked whether the
Clarksburg Town Center Advisory Committee (“CTCAC”) report, Clarksburg Development

Districts — The Illegitimate Transfer of Private Financial Obligations to the Public, accurately-f

reflected the role of the Planning Board in the development districts, and for any other

12 AYH LT

comments that might assist the Council in analyzing the CTCAC report. The Planning Board M
is pleased to provide this response.

In order to respond to your letter, and so that we could better understand the issues
raised in the CTCAC report, the Board’s staff compiled documents related to the Board’s
review of the proposed development districts under Chapter 14-7 of the Code. We have
received several inquiries from other arms of County govemment for documents related to the

establishment of the Clarksburg development districts, and in response to those requests, have
made available the compiled documents.

Based on the documents our staff has reviewed, it is clear that development districts
were considered to be a possible source of infrastructure financing from the time of the
Clarksburg Master Plan, but that the extent to which the development districts would be used
to fund required infrastructure remained unclear up until the time that the Board performed
adequate public facilities (“APF”) review for the proposed development districts. In
performing its APF review under Chapter 14-7, the Board recognized that the development
districts might be used to finance infrastructure that developers were required to provide to
meet APF requirements. But the Board viewed itself as having a limited role under

Chapter 14. And though it discussed some policy implications of the development districts at

its public hearings, the Board did not take a position on policy issues related to the
development districts.
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Honorable Marilyn Praisner
May 18, 2007
Page 2 of 6

The Master Plan

The Clarksburg Master Plan, which was adopted in June 1994, contains a separate
section on “Development Districts or Similar Alternative Financing Mechanisms.” It states:

Development District enabling legislation was passed by
the State legislature in 1994. Separate enabling legislation at
the local level is currently under review by the County Council.

A development district can briefly be described as a
special taxing district that has the authority to finance public
infrastructure improvements needed to support land
development by issuing tax-exempt bonds and/or collecting
special assessments, special taxes, or tax increments within the
district. Property owners would initiate development district
formation and make a commitment to finance costs in excess of
County expenditures for the infrastructure needed to meet all
adequate public facility requirements in the proposed district.
The determination of adequate public facilities for a
development district would be made by the Planning Board and
County Council. a

According to the enabling legislation currently under
review by the County Council, development districts would
largely consist of undeveloped or underdeveloped land.
Development districts could potentially fund such infrastructure
improvements as schools, police and fire stations, sewer and
water systems, roads, transit facilities, parks, and recreation
facilities. They are not intended, however, as a financing
mechanism for infrastructure improvements that are considered
the responsibility of a single developer under the Planning
Board’s site plan and adequate public facilities requirements.

Development districts are viewed as a valuable tool for
providing joint public/private financing of public infrastructure
required by new development in largely undeveloped areas.

Clarksburg Master Plan at pp. 204-205.

The Master Plan’s discussion of development districts, which was based on recently
passed State law and draft County legislation, seems to reflect, on the one hand, an
expectation that development districts might be used to *“finance costs in excess of County
expenditures for the infrastructure needed to meet all adequate public facility requirements in
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Honorable Marilyn Praisner
May 18, 2007
Page 3 of 6

the proposed district.” But, on the other hand, it also reflects an expectation that development
districts would not be used “as a financing mechanism for infrastructure improvements that
are considered the responsibility of a single developer under the Planning Board’s site plan
and adequate public facilities requirements.”

Preliminary and Site Plan Requirements

At the time preliminary and site plans were reviewed for the Clarksburg Town Center,
Clarksburg Village, and Greenway Village, as at the time of Master Plan, the Board knew that
development districts were 2 potential infrastructure-funding source. But because certain of
the development districts had not been proposed (let alone finalized), the Board did not know
what, if any, facilities would be approved for inclusion in a development district.

For example, the Board’s order approving the Clarksburg Town Center contemplated
the possibility that a development district might be used to finance unspecified infrastructure.
The approval was conditioned on the provision by the developer of those facilities required to
meet the APF tests then in force. These included not only projects that primarily served the
development but also others that, while necessary for the development to proceed, were
designed at a size sufficient to serve other users. Some projects, such as the civic center and
library, were not included as part of the APF test.

In its March 26, 1996 order approving the Clarksburg Town Center preliminary plan,
the Board noted the absence of a development district, and, therefore, required the developer
to provide certain infrastructure projects beyond those strictly required for the Clarksburg
Town Center. The Board pointed out that the Master Plan contemplated that the funding for
capital improvements would have to come from a variety of sources, including government
and private development. It further noted that

the Master Plan recommended that development in Clarksburg

should occur in stages conditioned on the ability of private

developers to fund a significant portion of the infrastructure
-improvements or the availability of other sources of revenues.

Finding that the estimated funding gap was approximately $126 million, the Board accepted
the staff’s estimate that the applicant’s share of the deficit was about 10 percent of the total,
and made the improvement of Stringtown Road the responsibility of the applicant as
representing the Town Center’s approximate share of the Master Plan road infrastructure.

The Board suggested that this contribution might be reevaluated if and when another
funding mechanism was adopted, but concluded that “the infrastructure schemes proposed by
the Master Plan are legislative in nature and will be determined by the Council, and may or
may not grandfather development predating such legislation,” and “to anticipate the Council’s
actions would be presumptive, and premature.” Jd.
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Honorable Marilyn Praisner
May 18, 2007
Page 4 of 6

Review of Proposed Development Districts under Chapter 14-7

The applications for APF approval of the Clarksburg Town Center, Clarksburg
Village, and Greenway Village development districts, and the staff reports analyzing those
applications, made clear that the developers sought to use the development districts to pay for
the infrastructure needed to meet their APF requirements. The Board reviewed the proposed
development districts to determine whether the facilities proposed by the applicant for
inclusion in the districts served a regional purpose and met each development’s APF
requirements. The Board also discussed the issue of whether the facilities met
Chapter 14-3(g)(2)’s definition of “infrastructure improvement,” and questioned whether,
absent a change in that definition, any of the facilities that were required to meet the
applicant’s APF requirements would qualify for inclusion in a development district.

In a March 22, 2001 letter to then-Council President Ewing reporting on the Board’s
findings with respect to the proposed Clarksburg Town Center development district, then-
Chairman Hussmann transmitted the Board’s recommendation that facilities included in the
development district be limited to those that would serve “the regional area, not just the
residents of a single development.” Because the developer’s application for adequate public
facilities approval under Chapter 14-7 included improvements that it was required to provide
under preliminary and site plan approvals, the Board also questioned whether the facilities
that the developer was required to provide to meet APF and site plan requirements qualified
for inclusion in the development district. Thus, the Board conditioned its “approval” of the
development district on the amendment of

Chapter 14-3(g)(2), if necessary, to allow improvements to be
the responsibility of a single developer so long as the proposed
improvements serve a greater public benefit than a single
development.

The Chairman’s letter did not elaborate on this condition, but attached the staff memorandum,
which was less qualified in recommending that it would be necessary for Chapter 14 to be
amended to allow a single developer to be reimbursed for facilities that it was solely
responsible for providing under APF or site plan requirements. It appears that the Board
added the “if necessary” language to the less qualified language proposed by its staff based
upon the assertion by the developer’s representatives that the Board did not have the authority .
to condition its “approval” of the Clarksburg Town Center development district on the
amendment of the law, and more generally in deference to the Council’s role as the body
responsible for ultimately determining what facilities could be included the development
districts. Chairman Hussmann’s letter concluded by saying that “[t]he Planning Board is
pleased that development in the Town Center is going forward as the Master Plan
envisioned.”

20-4




Honorable Marilyn Praisner
May 18, 2007
Page 5 of 6

The Board raised similar issues in reviewing the proposed Clarksburg Viliage and
Greenway Village development districts. In a March 15, 2002 letter to then-Council President
Silverman, then-Chairman Holmes reported the Board’s unanimous approval of the
applications for those districts. The letter reflects that the Board was concerned about
whether certain of the facilities proposed for inclusion in the development district complied
with Chapter 14-3(g)(2), but that it viewed itself as having a limited role in answering that
question: :

The Planning Board also discussed at some length the issue of
whether the proposed development plans complied with the
legislation’s statute 14-3(g)(2). The issue is whether ornot a
single developer can utilize public financing through a
development district for the sole purpose of financing their
adequate public facilities requirement for a single development.
Our legal counsel has advised that the proposed development
districts do not appear to comply with this statute, It is not the
Planning Board’s role as defined in Chapter 14 to make a
ﬁnding on compliance with this legislation; therefore we are
raising this as an issue for the Council to resolve in reviewing
the applications.

Chairman Holmes’s letter concluded by saying that “[t]he Planning Board is pleased that
development in Clarksburg is proceeding as the Master Plan envisioned and that so much of
the infrastructure and facilities are supplied by the private sector and other innovative
financing mechanisms.”

Legal and Policy Considerations

The CTCAC report argues that the reimbursement of developers, through a
development district tax on residents, for facilities they were required to provide as a
condition of subdivision or site plan approval usurps the Board’s authority under the
subdivision regulations and under the Regional District Act to administer those regulations.
Because the Board does not generally consider who will fund dedications or improvements
required under a preliminary or site plan — rather, the Board simply requires that the applicant
provide the improvements without regard to the funding source — the Board disagrees. But
there is at least one important exception to this general rule. In considering a violation
compliance program, the Board is well within its authority to require that a developer, and not
the residents of the subdivision, assume the costs for any facilities or amenities it agrees to
produce in lieu of a fine or other penalties.

Whether reimbursing a developer through a development district for facilities that a

single developer is obligated to provide under preliminary or site plan approvals makes good
policy is another question. The Board does not think so.

20-5




Honorable Marilyn Praisner
May 18, 2007
Page 6 of 6

The concept of development districts is not well suited to single-developer projects.
Development districts are intended to facilitate the provision of infrastructure projects that
benefit a larger community, and which, because of their scale or function, can rarety be
provided (or even required) of a single developer. Such infrastructure should be provided, if
feasible, through the cooperation of several developers, or through a fee or tax levied on the
users or all property owners in the community that enjoys them. To levy a district tax on a
single subdivision to pay for a facility that benefits a much wider community is difficult to
defend as equitable. Similarly, it may be inequitable to require a developer to underwrite the
full cost of a regional facility far larger than needed to meet the requirements of the
subdivision(s) it is building. If a development district is to be used to finance infrastructure in
Clarksburg, it would make the most sense to have a single district covering the entire planning
area and to allocate costs for special or area-wide facilities across the entire area, with the
exception of those facilities that are the result of a proffer associated with subdivision
approval or associated with a compliance action.

The Board does not think there is a significant reason to be concerned that developers
may have relied on development district financing to make their projects financially viable.
This Board touched upon this issue during the March 2001 public hearing on the Clarksburg
Town Center development district in an exchange about whether homes within the djstrict
would be sold at reduced prices. Then-Chairman Hussmann commented that the development
district financing mechanism appeared to be a “pretty good deal” for the developer. The
Town Center’s representatives responded that the development district would also provide
benefits for residents. But Chairman Hussmann expressed skepticism about whether the
infrastructure costs would be subtracted from the home prices. Rather, he argued, the
developers would sell the homes for what the market would bear. This concern appears to
have been shared by County Executive Duncan, who commented in his October 17, 2002
memorandum to the Council regarding the creation of the Clarksburg Town Center
development district that there was no concrete evidence that homes in the County’s
development districts were being sold at lower prices than those outside the districts.

The Board hopes that these comments will assist the Council in its review of the issues
raised in the CTCAC report.

20-6




l | MONTGOMERY COUNTY PLANNING BOARD

THE MARYLAND-NATIONAL CAPITAL PARK AND PLANNING COMMISSION

OFFICE OF THE CHAIRMAN

May 18,2007

Honorable Marilyn Praisner
President

Montgomery County Council
100 Maryland Avenue
Rockville, MD 20850

nod
N
132

Re:  Clarksburg Development Districts

Dear President Praisner:

In your March 22, 2007 letter to the Planning Director, you asked whether the
Clarksburg Town Center Advisory Committee (“CTCAC”) report, Clarksburg Development
Districts — The Illegitimate Transfer of Private Financial Obligations to the Public, accurately
reflected the role of the Planning Board in the development districts, and for any other

comments that might assist the Council in analyzing the CTCAC report The Planning Board
is pleased to provide this response.

In order to respond to your letter, and so that we could better understand the issues
raised in the CTCAC report, the Board’s staff compiled documents related to the Board’s
review of the proposed development districts under Chapter 14-7 of the Code. We have
received several inquiries from other arms of County government for documents related to the

establishment of the Clarksburg development districts, and in response to those requests, have
made available the compiled documents.

Based on the documents our staff has reviewed, it is clear that development districts
were considered to be a possible source of infrastructure financing from the time of the
Clarksburg Master Plan, but that the extent to which the development districts would be used
to fund required infrastructure remained unclear up until the time that the Board performed
adequate public facilities (“APF”) review for the proposed development districts. In
performing its APF review under Chapter 14-7, the Board recognized that the development
districts might be used to finance infrastructure that developers were required to provide to
meet APF requirements. But the Board viewed itself as having a limited role under
Chapter 14. And though it discussed some policy implications of the development districts at

its public hearings, the Board did not take a position on policy issues related to the
development districts.
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Honorable Marilyn Praisner
May 18, 2007
Page2 of 6

The Master Plan

The Clarksburg Master Plan, which was adopted in June 1994, contains a separate
section on “Development Districts or Similar Alternative Financing Mechanisms.” It states:

Development District enabling legislation was passed by
the State legislature in 1994. Separate enabling legislation at
the local level is currently under review by the County Council.

A development district can briefly be described as a
special taxing district that has the authority to finance public
infrastructure improvements needed to support land
development by issuing tax-exempt bonds and/or collecting
special assessments, special taxes, or tax increments within the
district. Property owners would initiate development district
formation and make a commitment to finance costs in excess of
County expenditures for the infrastructure needed to meet all
adequate public facility requirements in the proposed district.
The determination of adequate public facilities for a
development district would be made by the Planning Board and
County Council.

According to the enabling legislation currently under
review by the County Council, development districts would
largely consist of undeveloped or underdeveloped land.
Development districts could potentially fund such infrastructure
improvements as schools, police and fire stations, sewer and
water systems, roads, transit facilities, parks, and recreation
facilities. They are not intended, however, as a financing
mechanism for infrastructure improvements that are considered
the responsibility of a single developer under the Planning
Board’s site plan and adequate public facilities requirements.

Development districts are viewed as a valuable tool for
providing joint public/private financing of public infrastructure
required by new development in largely undeveloped areas.

Clarksburg Master Plan at pp. 204-205.

The Master Plan’s discussion of development districts, which was based on recently
passed State law and draft County legislation, seems to reflect, on the one hand, an
expectation that development districts might be used to “finance costs in excess of County
expenditures for the infrastructure needed to meet all adequate public facility requirements in
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Honorable Marilyn Praisner
May 18, 2007
Page 3 of 6

the proposed district.” But, on the other hand, it also reflects an expectation that development
districts would not be used “as a financing mechanism for infrastructure improvements that
are considered the responsibility of a single developer under the Planning Board’s site plan
and adequate public facilities requirements.”

Preliminary and Site Plan Requirements

At the time preliminary and site plans were reviewed for the Clarksburg Town Center,
Clarksburg Village, and Greenway Village, as at the time of Master Plan, the Board knew that
development districts were a potential infrastructure-funding source. But because certain of
the development districts had not been proposed (let alone finalized), the Board did not know
what, if any, facilities would be approved for inclusion in a development district.

For example, the Board’s order approving the Clarksburg Town Center contemplated
the possibility that a development district might be used to finance unspecified infrastructure.
The approval was conditioned on the provision by the developer of those facilities required to
meet the APF tests then in force. These mcluded not only projects that primarily served the
development but also others that, while necessary for the development to proceed, were
designed at a size sufficient to serve other users. Some projects, such as the civic center and
library, were not included as part of the APF test.

In its March 26, 1996 order approving the Clarksburg Town Center preliminary plan,
the Board noted the absence of a development district, and, therefore, required the developer
to provide certain infrastructure projects beyond those strictly required for the Clarksburg
Town Center. The Board pointed out that the Master Plan contemplated that the funding for
capital improvements would have to come from a variety of sources, including government
and private development. It further noted that

the Master Plan recommended that development in Clarksburg
should occur in stages conditioned on the ability of private
developers to fund a significant portion of the infrastructure
improvements or the availability of other sources of revenues.

Finding that the estimated funding gap was approximately $126 million, the Board accepted
the staff’s estimate that the applicant’s share of the deficit was about 10 percent of the total,
and made the improvement of Stringtown Road the responsibility of the applicant as
representing the Town Center’s approximate share of the Master Plan road infrastructure,

The Board suggested that this contribution might be reevaluated if and when another
funding mechanism was adopted, but concluded that “the infrastructure schemes proposed by
the Master Plan are legislative in nature and will be determined by the Council, and may or
may not grandfather development predating such legislation,” and “to anticipate the Council’s
actions would be presumptive, and premature.” Id.
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Honorable Marilyn Praisner
May 18, 2007
Page 4 of 6

Review of Proposed Development Districts under Chapter 14-7

The applications for APF approval of the Clarksburg Town Center, Clarksburg
Village, and Greenway Village development districts, and the staff reports analyzing those
applications, made clear that the developers sought to use the development districts to pay for
the infrastructure needed to meet their APF requirements. The Board reviewed the proposed
development districts to determine whether the facilities proposed by the applicant for
inclusion in the districts served a regional purpose and met each development’s APF
requirements. The Board also discussed the issue of whether the facilities met
Chapter 14-3(g)(2)’s definition of “infrastructure improvement,” and questioned whether,
absent a change in that definition, any of the facilities that were required to meet the
applicant’s APF requirements would qualify for inclusion in a development district.

In a March 22, 2001 letter to then-Council President Ewing reporting on the Board’s
findings with respect to the proposed Clarksburg Town Center development district, then-
Chairman Hussmann transmitted the Board’s recommendation that facilities included in the
development district be limited to those that would serve “the regional area, not just the
residents of a single development.” Because the developer’s application for adequate public
facilities approval under Chapter 14-7 included improvements that it was required to provide
under preliminary and site plan approvals, the Board also questioned whether the facilities
that the developer was required to provide to meet APF and site plan requirements qualified
for inclusion in the development district. Thus, the Board conditioned its “approval” of the
development district on the amendment of

Chapter 14-3(g)(2), if necessary, to allow improvements to be
the responsibility of a single developer so long as the proposed
improvements serve a greater public benefit than a single
development.

The Chairman’s letter did not elaborate on this condition, but attached the staff memorandum,
which was less qualified in recommending that it would be necessary for Chapter 14 to be
amended to allow a single developer to be reimbursed for facilities that it was solely
responsible for providing under APF or site plan requirements. It appears that the Board
added the “if necessary” language to the less qualified language proposed by its staff based
upon the assertion by the developer’s representatives that the Board did not have the authority
to condition its “approval” of the Clarksburg Town Center development district on the
amendment of the law, and more generally in deference to the Council’s role as the body
responsible for ultimately determining what facilities could be included the development
districts. Chairman Hussmann’s letter concluded by saying that “[t]he Planning Board is
pleased that development in the Town Center is going forward as the Master Plan
envisioned.”
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Honorable Marilyn Praisner
May 18, 2007
Page 5 of 6

The Board raised similar issues in reviewing the proposed Clarksburg Village and
Greenway Village development districts. In a March 15, 2002 letter to then-Council President
Silverman, then-Chairman Holmes reported the Board’s unanimous approval of the
applications for those districts. The letter reflects that the Board was concerned about
whether certain of the facilities proposed for inclusion in the development district complied
with Chapter 14-3(g)(2), but that it viewed itself as having a limited role in answering that
question:

The Planning Board also discussed at some length the issue of
whether the proposed development plans complied with the
legislation’s statute 14-3(g)(2). The issue is whether or not a
single developer can utilize public financing through a
development district for the sole purpose of financing their
adequate public facilities requirement for a single development.
Our legal counsel has advised that the proposed development
districts do not appear to comply with this statute. It is not the
Planning Board’s role as defined in Chapter 14 to make a
finding on compliance with this legislation; therefore we are
raising this as an issue for the Council to resolve in reviewing
the applications.

Chairman Holmes’s letter concluded by saying that “[t]he Planning Board is pleased that
development in Clarksburg is proceeding as the Master Plan envisioned and that so much of
the infrastructure and facilities are supplied by the private sector and other innovative
financing mechanisms.”

Legal and Policy Considerations

The CTCAC report argues that the reimbursement of developers, through a
development district tax on residents, for facilities they were required to provide as a
condition of subdivision or site plan approval usurps the Board’s authority under the
subdivision regulations and under the Regional District Act to administer those regulations.
Because the Board does not generally consider who will fund dedications or improvements
required under a preliminary or site plan — rather, the Board simply requires that the applicant
provide the improvements without regard to the funding source — the Board disagrees. But
there is at least one important exception to this general rule. In considering a violation
compliance program, the Board is well within its authority to require that a developer, and not
the residents of the subdivision, assume the costs for any facilities or amenities it agrees to
produce in lieu of a fine or other penalties.

Whether reimbursing a developer through a development district for facilities that a

single developer is obligated to provide under preliminary or site plan approvals makes good
policy is another question. The Board does not think so.
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The concept of development districts is not well suited to single-developer projects.
Development districts are intended to facilitate the provision of infrastructure projects that
benefit a larger community, and which, because of their scale or function, can rarely be
provided (or even required) of a single developer. Such infrastructure should be provided, if
feasible, through the cooperation of several developers, or through a fee or tax levied on the
users or all property owners in the community that enjoys them. To levy a district tax on a
single subdivision to pay for a facility that benefits a much wider community is difficult to
defend as equitable. Similarly, it may be inequitable to require a developer to underwrite the
full cost of a regional facility far larger than needed to meet the requirements of the
subdivision(s) it is building. If a development district is to be used to finance infrastructure in
Clarksburg, it would make the most sense to have a single district covering the entire planning
area and to allocate costs for special or area-wide facilities across the entire area, with the
exception of those facilities that are the result of a proffer associated with subdivision
approval or associated with a compliance action.

The Board does not think there is a significant reason to be concerned that developers
may have relied on development district financing to make their projects financially viable.
This Board touched upon this issue during the March 2001 public hearing on the Clarksburg
Town Center development district in an exchange about whether homes within the district
would be sold at reduced prices. Then-Chairman Hussmann commented that the development
district financing mechanism appeared to be a “pretty good deal” for the developer. The
Town Center’s representatives responded that the development district would also provide
benefits for residents. But Chairman Hussmann expressed skepticism about whether the
infrastructure costs would be subtracted from the home prices. Rather, he argued, the
developers would sell the homes for what the market would bear. This concern appears to
have been shared by County Executive Duncan, who commented in his October 17, 2002
memorandum to the Council regarding the creation of the Clarksburg Town Center
development district that there was no concrete evidence that homes in the County’s
development districts were being sold at lower prices than those outside the districts.

The Board hopes that these comments will assist the Council in its review of the issues
raised in the CTCAC report.
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By letters to the Chief Administrative Officer and the County Executive, dated March
16, 2007, and March 20, 2007, respectively, the Clarksburg Town Center Advisory Committee,
Inc. (“CTCAC”), and its counsel questioned the legality of the establishment and implementation
of the Clarksburg Town Center development district (“the development district””). Attached to
the letters is a ninety-eight page CTCAC report (titled “Clarksburg Development Districts — The
Iliegitimate Transfer of Private Financial Obligations to the Public”) that synopsizes CTCAC’s
allegations. You have asked that we respond to the legal issues raised in the CTCAC report.!

! This memorandum does not undertake a policy analysis concerning the desirability or faimess
of implementing a development district in Clarksburg or elsewhere. :

101 Monos Street, Third Floor, Rockville, Maryland 20850
240-777-6700 * (fax) 240-77-6705 » clifford.royalty@montgomerycountymd.gov
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The CTCAC report can be distilled to a concise list of legal issues that are described
(though cryptically) in the March 16, 2007, letter from CTCAC’s counsel and in a summary
included with the report. Those issues are:

1. Whether the Clarksburg Master Plan and Hyattstown Special Study Area
(“Clarksburg Master Plan”) requires the creation of the development district to
precede preliminary plan approval;

2. Whether Chapter 14 of the Montgomery County Code requires the creation of the
development district to precede preliminary plan approval;

3. Whether the financing of infrastructure by the development district is inconsistent
with the Regional District Act, the County’s subdivision regulations, and the
County’s zoning ordinance;’

4. Whether the development district will finance the construction of infrastructure that
is not an allowable “infrastructure improvement” within the meaning of Chapter 14;

5. Whether the County Executive may recommend that additional infrastructure be
financed by the development district;

6. Whether the resolution creating the development district is invalid because the
residents of the Clarksburg Town Center were not properly notified of the public
hearing on that resolution;

7. Whether the procedures followed to obtain property owner approval of the
development district complied with Chapter 20A of the Montgomery County Code.

Summary of Response
In addressing each issue, we will follow the above chronology.

As to Issue No. 1, we conclude that the Clarksburg Master Plan does not, and cannot,
dictate the timing of the creation of the development district.

As to Issue No. 2, we conclude that Chapter 14 does not require the creation of the
development district to precede preliminary plan approval.

2 The Regional District Act is codified at Article 28 of the Annotated Code of Maryland. The
County’s subdivision regulations and zoning ordinance are codified at Chapters 50 and 59, respectively,
of the Montgomery County Code.
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As to Issue No. 3, we conclude that the infrastructure financing methodology is not
inconsistent with the Regional District Act or County law.

As to Issue No. 4, we tentatively conclude that the infrastructure (or improvements)
proposed to be financed by the development district meets the definition of “infrastructure
improvement” in Chapter 14.

As to Issue No. 5, we conclude that the County Executive is not precluded from
recommending that additional infrastructure be financed through the development district.

As to Issue No. 6, it appears that the residents of Clarksburg Town Center were notified
of the public hearing on the resolution creating the development district. Even if the notice was
imperfect, we conclude that the Town Center residents are barred from asserting a claim as a
consequence.

As to Issue No. 7, we conclude that the requirement for property owner approval was
met and that Chapter 20A is a nullity. '

Background

The living history of Clarksburg is neither abbreviated, nor easily summarized.
Because the purposes of our analysis are not furthered by recounting that history, we do not
address it here.> The pertinent starting point for this analysis is Chapter 14 of the Montgomery
County Code which is titled the “Montgomery County Development District Act.” As its title
implies, Chapter 14 (“the Chapter”) is the legal apparatus upon which the development district
was constructed. One of the express purposes of Chapter 14 is to:

authorize the County to provide financing, refinancing or reimbursement for the cost of
infrastructure improvements necessary for the development of land in areas of the
County of high priority for new development or redevelopment by creating
development districts in which special assessments, special taxes, or both, may be
levied.

§ 14-2(a)(1).!

The Chapter allows for the “issuance of bonds or other obligations of the County that

3 The chronology of the Clarksburg development is amply discussed in the Office of Legislative
Oversight’s Report Number 2006-3, “Fact-Finding Review of the Clarksburg Town Center Project.”

4 Unless otherwise indicated, section references are to the Montgomery County Code (2004),- as
amended.
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are payable from special assessments or special taxes collected, or tax increments created, in a
development district.” § 14-2(a)(2). The Chapter observes that development districts “would be
especially useful . . . where . . . an approved master plan recommends significant development in
a specific area of the County” and where “extensive and long-term” infrastructure is needed. §
14-2(b). The consequential phrase “infrastructure improvement” is defined to include:

a school, police station, fire station, library, civic or government center, storm drainage
system, sewer, water systemn, road, bridge, culvert, tunnel, street, transit facility or
system, sidewalk, lighting, park, recreational facility, or any similar public facility, and
the land where it is or will be located.

§ 14-3()(1).
However, “infrastructure improvement” does not include an improvement that:
primarily serves the residents or occupants of only one development or subdivision; or

is the responsibility of a single developer under the Planning Board’s site plan and
adequate public facilities requirements.

§ 14-3(g)(1) and (2).

Under Chapter 14, the creation of a development district can be initiated by filing with
the Council a petition “signed by at least 80 percent of the owners of real property and the
owners of at least 80 percent in value of the real property . . . located in a proposed development
district. .. .” § 14-6(a). After holding an advertised public hearing on the petition, the Council,
“by resolution approved by the Executive, may declare its intent to establish a development
district consisting of a specified geographic area.” § /4-6(c). For the purposes of this First
Resolution, “a single owner of multiple parcels must be treated as one owner.” § /4-6(e). Once
the First Resolution is adopted, “one or more owners of land located in the proposed district may
submit an application for provisional adequate public facilities approval, covering the entire
proposed district, to the Planning Board.” § I4-7(a). The application must “explain how each
development proposed in the district” will comply with the law, “identify an infrastructure
improvement necessary to satisfy the Growth Policy’s adequate public facilities requirements for
a development district,” and “estimate the cost to provide each such improvement.” § /4-
7(‘1)(1)(2? and (3). The Planning Board must then “jointly review for compliance with Section
50-35(k)” and the Growth Policy all developments located in the proposed district as if they were
one development.” § 14-7(b). The Board “may conditionally approve an application if it finds
that the proposed district will meet all requirements under Section 50-35(k) and any added

% Section 50-35(k) of the County Code is known as the “adequate public facilities ordinance.”
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requirements which apply to a district under the Growth Policy.” § 74-7(b). Chapter 14 further
provides that:

[i]n the aggregate, the applications approved must commit the applicants to produce
(through the funding of the proposed development district or otherwise) the
infrastructure improvements needed to meet the applicants’ adequate public facility
requirements in the proposed district and any added requirements which apply to an
applicant under the Growth Policy.

§14-7(c).

After the development district is created, “and the financing of all required
infrastructure improvements is arranged, any development located in the district” is deemed to
have satisfied all public facilities requirements. § 74-7(e).

Once the Planning Board has acted, the County Executive must then submit a report
“estimating . . . the cost of each infrastructure improvement listed by the Planning Board,” the
“amount of revenue needed to cover the district’s share of infrastructure improvements funded,
fully or partly, by a district,” and “the estimated tax rate for each form of taxation available to the
district....” § 14-8(aj(1) and (2). In its report, the Executive “should also recommend
whether to create a district, its boundaries if one is created, which infrastructure improvements
listed by the Planning Board the district should fully or partly fund, and altemative financing or
revenue-raising measures.” § /4-8(b).

The development district process then makes its way to the final phase which begins
with a public hearing before the Council on a “final resolution” (also known as the “Second
Resolution™) to “create” a development district. § /4-9(a). The Council must give notice of the
hearing through an “advertisement in at least two newspapers of general circulation in the
County . . .” and by “notifying by mail the record owner of each property located in the proposed
district at the address shown on the latest tax assessment roll.” § 14-9(b)(1)(4) and (B). If the
Council “intends to use special obligation debt to finance the district and the district was initiated
by the Council” (as opposed to a property owner), before adopting the final resolution, the
Council “must receive a petition signed by at least 80 percent of the owners of real property and
the owners of at least 80 percent in value of the real property, as shown on the latest assessments
rolls, located in the proposed district.” § 74-9(c). After the aforementioned public hearing, the
Council may then create the development district “by resolution approved by the County
Executive.” § 14-9(d).

The final (or “Second”) resolution must:

deﬁne the development district by specifying its boundaries and listing the tax account
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number of each property in the district;

list each infrastructure improvement that will be financed by the development district,
the estimated completion date and cost of that improvement, and the share of that cost
which the County or another government agency will pay;

create, and specify the amount or percentage of, a conﬁngency account for unexpected
cost overruns; and

create a special fund for the development district.
§ 14-9(e)(1)-(4).
The final resolution must also:

authorize the imposition of a special assessment, special tax, fee, or charge, or any
combination of them, in the development district at a rate designed to provide adequate
revenues to pay the principal of, interest on, and redemption premium, if any, on the
bonds and to replenish the debt service reserve fund, or create a special fund under the
Tax Increment Financing Act.

§ 14-10(a).
All proceeds received from any bonds issued must be applied solely towards:

costs of the infrastructure improvements listed in the resolution adopted under Section
14-9(d)(2); -

costs of issuing bonds; and

payment of the principal and interest on loans, money advances, or indebtedness
incurred by the County for any purpose stated in this Chapter.

§ 14-12(d)(1)-(3).

Like the Clarksburg development as a whole, the development district has its own
complex history. Before the bill that would become Chapter 14 was introduced by the County
Council, the County’s bond counsel opined, in a letter dated October 2, 1992, that the County
lacked the authority to issue the bonds contemplated by the future Chapter 14. Bond counsel
reasoned that the Express Powers Act does not authorize the County to issue such “special
obligation bonds,” i.e. bonds that will be paid for from taxes or fees collected within a
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development district. Bond counsel concluded that:

the County does not have the power to issue bonds or other obligations payable from
the special assessments or taxes collected in development districts to be created under
the Proposed Legislation. A specific grant of power from the Maryland General
Assembly is required to issue bonds or other obligations payable from such assessments
or taxes.

(Correspondence dated October 2, 1992, from “Smith, Somerville & Case” to then County
Attorney Joyce Reuben Stern, p. 3).°

That “specific grant of power” came in the form of House Bill 895 which the General
Assembly enacted and which the County codified as Chapter 20A of the Montgomery County
Code. The core purpose of Chapter 20A is to authorize the County to issue “bonds or other
obligations to finance the costs of public infrastructure for a development district for which the
principal, interest, and any premium shall be paid from” taxes, fees, and charges collected in the
district. § 204-1(b). Of particular relevance to CTCAC’s allegations is Section 20A{f)}(2) which
states:

A new development district may not be created to finance special obligation debt under
this section unless the proposed action is approved by:

at least 80% of the owners of the real property located within the proposed
development district, treating multiple owners of a single parcel as one owner and
treating a single owner of multiple parcels as one owner; and

the owners of at least 80% of the assessed valuation of the real property located within
the proposed development district. _

§204-1(0(2).

After Chapter 20A and Chapter 14 were enacted, the County proceeded with the
creation of the development district, beginning with the “First Resolution” required by Chapter
14. (See Resolution No. 14-648).

Discussion

1. The Clarksburg Master Plan Does Not Control the Sequence of Development in Clarksburg

® The letter opinion is literally signed “Smith, Somerville & Case.”
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In his March 16, 2007, letter, counsel for CTCAC states that, “[u]nder the Clarksburg
Master Plan, creation of development districts . . . must precede, not follow, preliminary plan
approval . ...” Neither counsel for CTCAC, nor CTCAC, cites specific language in the
Clarksburg Master Plan that supports that conclusion. CTCAC notes that the Master Plan
recommends that each stage of development be initiated when “either . . . State and County
enabling legislation for development districts or alternative financing mechanisms are in place.”
(See CTCAC report, p. 32; Clarksburg Master Plan, pp. 192-193). Either of these triggers is
sufficient under the Master Plan to allow the development to proceed. As is noted above, the first
trigger, i.e. enabling legislation, was actuated.

Moreover, CTCAC places its comments regarding the Master Plan under the rubric
“Master Plan Legal Requirements.” (See, e.g., CTCAC report, p. 28). Both the rubric and the
conclusion of CTCAC’s counsel illustrate a more fundamental difficulty with CTCAC’s claim;
the Clarksburg Master Plan, like all master plans, recommends, it does not require. See West
Montgomery County Citizens Association v. Maryland-National Capital Park and Planning
Commission, 309 Md. 183, 196, 522 A.2d 1328, 1334 (1987). The phrase “Master Plan Legal
Requirements™ is an oxymoron. The Master Plan does not, and cannot, require the development
district to precede preliminary plan approval.

Insofar as CTCAC argues that the Master Plan recommendation is elevated to a legal
requirement by virtue of § 50-35(1) (which requires that a preliminary plan “substantially
conform to the applicable master plan”), CTCAC misses the mark. A preliminary plan may
reference the development district, but it does not determine when, or if, a development district
will be created. Chapter 14 governs the creation of a development district. And § 50-35(1)
requires only “substantial,” not total, compliance with a master plan. Even if § 50-35(1) operated
in the manner hypothetically suggested by CTCAC, a preliminary plan could, legally, vary from
the master plan.

2. _Chapter 14 Does Not Require the Development District to Precede Preliminary Plan Approval

CTCAC, though not its counsel, attempts to garner support from Chapter 14 for its
argument that the development district must precede preliminary plan approval. The CTCAC
report cites to § 14-7(b) which allows the Planning Board to “conditionally approve’ an
application for adequate public facilities review “if it finds that the proposed district will meet all
requirements under Section 50-35(k)} and any added requirements which apply to a district under
the Growth Policy.” (CTCAC report, p. 47). CTCAC claims that “[r]Jeview for provisional
approval, and actions under § 14-7(b), would be superfluous if subdivision approval had already
been obtained under Chapter 50.” (CTCAC report, p. 47). But that is not so. The language that
CTCAC quotes is removed from its context. Section 14-7(b) states that, in determining
compliance with § 50-35(k) of the subdivision regulations and “the Growth Policy,” the Planning
Board must review “all developments in the proposed district as if they were one development.”
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The Planning Board is thus charged with reviewing the development district as a whole; some
developments within the district (or portions of the district) may have obtained preliminary plan
approval, while others may have not.” CTCAC also ignores § 14-2(a)(1) which expressly allows
for the “reimbursement” of the costs incurred to provide infrastructure that has presumably been
approved by the Planning Board. The term “reimbursement” obviously contemplates that the
infrastructure was built before the development district was created.

More importantly, whatever underlying intent can be derived from Chapter 14, it is
undisputed that the statute does not expressly require the development district to precede
preliminary plan approval. Nor does the statute expressly preclude the preliminary plan approval
from preceding the development district. By their actions, it is apparent that the County and the
Planning Board have interpreted the law as allowing for the development district to follow plan
review. Such an “administrative construction” of the law is compelling evidence of legislative
intent. Lussier v. Maryland Racing Commission, 343 Md. 681, 684 A.2d 804 (1996).

There is no doubt that certain provisions of Chapter 14 impliedly assume that the
development district will be created before construction begins. See, e.g., §§ 14-5(c) and 14-
16(b). But the plain language of Chapter 14 and the implementation of the Chapter lend no
support to CTCAC’s claim that Chapter 14 requires the development district to come first. See
Sinai Hospital v. Department of Employment, 309 Md. 28, 46, 522 A.2d 382, 381 (1987) (long
standing administrative construction of a statute coupled with legislative acquiescence in that
interpretation “gives rise to a strong presumption that the interpretation is correct.”)

3. The Infrastructure Financing Methodology is Not Inconsistent with State or County Law

As best we can glean from the documents that we have gathered, the Planning Board,
pursuant to Chapter 14, recommended that the following improvements be funded by the
development district:

1. All roadway improvements that are required to meet Adequate Public Facilities
(Clarksburg Road, Stringtown Road, and Piedmont Road).

2, The 20-inch water main.
3. Acquisition of Rights of Ways for regional roadways.
4. The proposed Civic Building.

5. Street Construction — Part of Main Street from MD 355 to Public Street K and

7 Indeed, the Clarksburg Town Center development is proceeding in phases, each with its own
site plan approval.
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Public Street K (the Greenway Road).
6. Redgrave Place Connection to Main Street.
7. Regional Greenway Trail through public park.
8. MD 355 Intersection Improvements including intersection with Stringtown Road.

(Correspondence dated March 22, 2001, from William Hussman to Douglas M. Duncan).

Pursuant to § 14-8, as part of his fiscal report, the County Executive recommended the
following modified “primary list” of improvements to be funded by the development:

1. Civic Center/Library.

2. Stringtown Road 800’ Gap.

3. Stringtown Road (MD 355 - 1270).

4. Stringtown Road (MD 355-Piedmont Road).

5. Piedmont Road.

6. Lowering MD 355 at Stringtown Rd.

7. Clarksbufg Road:

MD 355 to Town Cntr bdry
Twn Cir bdry to Piedmnt Road.

8. WSSC 20” Water Main.

(“Clarksburg Town Center Dévelopnient — County Executive’s Fiscal Report,” Table D).

The Executive also identified additional projects that could be funded by the
development district if certain savings are realized. (“Clarksburg Town Center Development —
County Executive’s Fiscal Report,” Table D). Through the Second Resolution, the Council
approved for development district funding all of the improvements identified by the Executive in
the “primary list.” (Resolution No. 15-87, Exhibit C). The Council also added “Greenway
trails” to that list. (Resolution No. 15-87, Exhibit C).

CTCAC argues that the financing of infrastructure through a development district is
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precluded by the County’s subdivision regulations and zoning ordinance. Offering little in the
way of analysis, CTCAC states, repeatedly, that it would be “inconsistent with” the subdivision
approvals “for a developer to later be reimbursed” for meeting the subdivision obligations
imposed by the Planning Board.? (CTCAC report, p. 9, et seq.). CTCAC asserts a similar claim
as to zoning approvals. (CTCAC report, p. 16). The CTCAC report implies that infrastructure
that the developer was required to build as a condition of receiving preliminary plan and site plan
approval cannot be funded by the development district.

In support of its argument, CTCAC alleges that the items on the Council- approved
infrastructure list, excepting the “Civic Center,” were required by the Planning Board to be
provided as a condition of subdivision and site plan approval. (See, e.g., CTCAC report, pp. 76
and 83). That allegation appears to be untrue. According to the County Executive’s fiscal
report, in addition to the Civic Center, the Planning Board did not require the developer to
construct, as a condition of preliminary plan approval, the “Stringtown Road 800’ gap,”
Stringtown Road extended, Clarksburg Road from MD 355 to the Town Center boundary, and
the WSSC 20” water main. (See “Clarksburg Town Center Development — County Executive’s
Fiscal Report,” Table D). The remaining improvements (Item Nos. 4, 5, 6, and part of 7 from the
above “primary list”) do appear to have been required by the Planning Board as a condition of
preliminary or site plan approval.” CTCAC seems to argue that infrastructure that a developer is
obligated by the Planning Board to provide cannot be funded by the development district. (See
CTCAC Report, p. 76). But the law does not so state and the legislative history reflects no such
intent.

Neither Chapter 50 (the subdivision regulations), nor Chapter 59 (the zoning ordinance)
govern the sources of funding for infrastructure. Chapter 50 creates a process for subdividing
property and ensuring that infrastructure will be built to support any concomitant development.
Chapter 50 generally requires that public facilities and improvements be constructed to support
development. Certain provisions of Chapter 50 may require a developer to construct, provide,
or, more often, dedicate certain facilities. See, e.g., §§ 50-24(b) and (c) and 50-30(c)(1). But
Chapter 50 does not govern the ultimate source of funding for that infrastructure, nor does it

% In his March 16, 2007, letter, CTCAC’s counsel frames the issue more narrowly and does not
explicitly claim that reimbursement is prohibited. Also, CTCAC’s counsel references an inconsistency
between Chapter 14 and the Regional District Act only insofar as the Planning Board performs
subdivision review under the Regional District Act. Therefore, we need not discuss the Regional District
Act separately; that discussion is subsumed within the Chapter 50 discussion.

? Without more information from the Planning Board, we are unable to definitively determine
what infrastructure the Planning Board required through subdivision and zoning review and what portion
of that infrastructure is assignable to the different methods of review.

21-11



Isiah Leggett, County Executive
July 26, 2007
Page 12

preclude the County, or a development district, from funding the infrastructure.”® Likewise,
Chapter 59 regulates the use of property, not the funding of infrastructure. Chapters 50 and 59
simply do not address infrastructure funding. Through Chapter 50 (and apparently Chapter 59),
the Planning Board requires the dedication and provision of land and infrastructure as a condition
of its land use approvals. But Chapters 50 and 59 do not prevent (or authorize the Planning
Board to prevent) the County from funding that infrastructure through a development district or
otherwise.

Chapter 14 clearly serves a different purpose than Chapters 50 and 59. Unlike those

~ chapters, Chapter 14 is a funding vehicle; it is a mechanism for funding infrastructure.!! And,
insofar as Chapter 50 or 59 can be read to govern infrastructure funding, they have been
amended by Chapter 14 which expressly states that it was intended to “supplement” not “restrict”
the County’s “power.” § 14-18 (b); see Haub v. Montgomery County, Maryland, 353 Md. 448,
727 A.2d 369 (1999) (to the extent the provisions of two statutes cannot be harmonized the
provisions of the most recently enacted statute govern).

Moreover, CTCAC’s implied interpretation of Chapters 50 and 59 would create a
conflict with Chapter 14. As has been noted, Chapter 14 expressly acknowledges that
“infrastructure improvements needed to meet the applicants’ adequate public facility
requirements in the district” may be funded by the “proposed development district or otherwise.”
§ 14-7(c). Chapter 14’s definition of “Adequate Public Facility” includes “infrastructure
improvement,” which, in turn, is defined to include facilities (like roads) that would typically be
required through the County’s adequate public facilities ordinance. Chapter 14 also provides
that, if a developer “withdraws a development before the district is created,” the developer’s
“provisional adequate public facility approval is cancelled.” § /4-7(d). This provision is
meaningful only if the development district is a source of funding for the facilities to be
constructed pursuant to the “adequate public facility approval.”

Chapter 14’s legislative history offers additional interpretative guidance. Admittedly,
that legislative history, when shorn of its context, is rife with ambiguities. However, it is evident

1 1nits preliminary plan approval, the Planning Board obliquely expresses a desire to “ensure”
that the developer “fund its share of road infrastructure . . . .” (Planning Board Opinion, Preliminary Plan
1-95042, p. 2). Whatever its meaning, this reference is not reflective of the law or of any legal
impediment to the funding of infrastructure through a development district. Indeed, the Planning Board
acknowledges that it “does not generally consider who will fund dedications or improvements required
under a preliminary or site plan . ..."” (See Correspondence dated May 18, 2007, from Royce Hanson to
Marilyn Praisner, p. 5).

"' For example, Chapter 14 expressly authorizes the County to “provide . . . reimbursement for
the cost of infrastructure.” § 14-2(a)(1).
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from the memoranda drafted by Council staff and the tenor of the discussions at the Council’s
MFP committee that the Council understood that the development districts could, potentially,
fund any public infrastructure. For example, according to the minutes of its March 22, 1993
worksession, the MFP Committee “[s]upported the concept of providing the authority to create
development districts as a mechanism to fund public infrastructure.” (p. 2, circle 85). That
statement, and the discussions that flow therefrom, reflect no intent to exempt from “public
infrastructure” facilities that the Planning Board requires a developer to construct. Likewise,
Councit staff reported that an “ad hoc working group” had recommended “an amendment to the
Annual Growth Policy to specify what kinds of infrastructure improvements, in addition to those
required to comply with the APFO, a development district should finance in whole or part.” (See
the Memorandum dated June 21, 1994, from Michael Faden to the County Council, p. 8). This
statement, and the discussion within which it is contained, reflects a collective understanding that
a development district could fund, at a minimum, infrastructure that the Planning Board required
through its review under the adequate public facilities ordinance (“APFO”). An amendment to
the Annual Growth Policy was considered to ensure that the development district could fund
more than just the APFO facilities. Indeed, the Annual Growth Policy itself acknowledges that
“APF” infrastructure may be funded through a development district. (See, e.g., Resolution No.
13-216, Approval of FY 96 Annual Growth Policy, pp. 21-23; 2003-5 Annual Growth Policy —~
Policy Element, pp. 5-7).

In a recent letter, CTCAC’s counsel has elaborated upon the arguments contained in the
CTCAC report. (See correspondence dated June 5, 2007, from David W. Brown to Leon
Rodriguez, et al.). According to CTCAC’s counsel, “CTCAC has never claimed that
Development Districts cannot be utilized to pay for infrastructure improvements deemed by the
Board necessary to satisfy adequate public facilities requirements . . .,” though counsel
concomitantly suggests that it “should be considered inappropriate” for a development district to
fund “infrastructure that the Planning Board has decreed be funded by the developer....”
(Correspondence dated June 5, 2007, from David W. Brown to Leon Rodriguez, et al., pp. 7, and
10). Counsel does not explain how, or by what authority, such a Planning Board “decree” would
preclude the development district from funding infrastructure required of a developer. And
counsel’s characterization of the Planning Board approval process illuminates the flaws in
CTCAC’s logic. As expressed by its counsel in the June 5 letter, CTCAC contends that, with
respect to the Clarksburg Town Center, the Planning Board “imposed funding obligations” on
the developer “that the developer accepted . . . in exchange for development approval.”
(Correspondence dated June 5, 2007, from David W. Brown to Leon Rodriguez, et al., p. 8).
Apparently, CTCAC’s theory is that, by accepting the “funding obligations™ allegedly imposed
by the Planning Board, the developer “waived” any claim that the Planning Board should have
“ensured that a financing mechanism” (other than, apparently, developer funding} was in place
before the developer proceeded with construction. (Correspondence dated June 5, 2007, from
David W. Brown to Leon Rodriguez, et al., p. 6). CTCAC’s theory has no basis in law or fact.
Insofar as the Planning Board could be deemed to have imposed infrastructure “funding
obligations™ on the developer, there is no legal means by which the Planning Board could
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preclude the County from paying for that infrastructure through a development district. The
“waiver” of a claim by the developer has no bearing on what the County is authorized to do.
Indeed, this issue has been put to rest by the Planning Board which has rejected CTCAC’s
argument regarding infrastructure financing. In its May 18, 2007, letter, the Planning Board
states:

The CTCAC report argues that the reimbursement of developers, through a
development district tax on residents, for facilities they were required to provide
as a condition of subdivision or site plan approval usurps the Board’s authority
under the subdivision regulations and under the Regional District Act to
administer those regulations. Because the Board does not generally consider
who will fund dedications or improvements required under a preliminary or site
plan — rather the Board simply requires the applicant provide the improvements
without regard to the funding source — the Board disagrees."?

(Correspondence dated May 18, 2007, from Royce Hanson to Marilyn Praisner, p. 5).

CTCAC’s counsel has somehow convinced himself that the Planning Board “does not
disagree” with CTCAC’s analysis. (Correspondence dated June 5, 2007, from David W. Brown
to Leon Rodriguez, et al., p. 8). CTCAC’s counsel is wrong. The Planning Board letter could
not be plainer in rejecting CTCAC’s argument.

In construing a statute, the goal is to ascertain the intent of the legislative body that
enacted the statute. Although the process of interpretation begins with the language of the
statute, even the clearest language must be informed by legislative history and the need to avoid
iltogical results. Kaczorowski v. Baltimore, 525 Md. 628 (1987). Moreover, statutes are to be
harmonized. University System of Maryland v. The Baltimore Sun Company, 381 Md. 79, 847
A.2d 427 (2004). And Chapter 14 itself states that it “must be liberally construed to achieve the
purposes” of the development district. § 14-18(a). CTCAC manufactures a conflict in order to
generate statutory disharmony. Chapter 14 simply does not conflict with Chapters 50 and 59; not
by express language, not by operation, and not by implication. Accordingly, CTCAC’s
interpretative gambit must be rejected.

4. The Proposed Improvements May Be Financed by the Development District

In his March 16, 2007, letter, CTCAC’s counsel claims that “the development district
as created . . . envisions taxpayer financing of numerous infrastructure items that do not meet the
definition of ‘infrastructure improvement’ in Chapter 14 . ...” Counsel does not specify what

12 The Planning Board excepts from its analysis facilities or amenities required through a
“violation compliance program.” (Correspondence dated May 18, 2007, from Royce Hanson to Marilyn
Praisner, p. 5). Because that exception is irrelevant to our analysis, we need not address it.

21-14



Isiah Leggett, County Executive
July 26, 2007
Page 15

infrastructure improvements he is referring to. CTCAC argues, more explicitly, that all
infrastructure improvements that are funded by the development district “must be for [the]
general benefit,” rather than the “benefit of one development.” (CTCAC Report, p. 87). In
support of this argument, CTCAC cites to the cover memorandum attached to the County
Executive’s fiscal report and to § 14-3(g)(1) of the County Code. (CTCAC Report, p. 87).
CTCAC removes both the memorandum and the law from their proper context.

Regarding the memorandum, CTCAC accurately quotes the Executive’s statement that
47% of the infrastructure costs “on the primary list are for projects that provide general benefit to_
the Clarksburg community at large.” (CTCAC Report, p. 87; See Memorandum dated October
17, 2002 from Douglas M. Duncan to Steven A. Silverman, p. 3). But that statement was
describing or summarizing the fiscal report; the fiscal report states, repeatedly, that 47% of the
infrastructure costs “would be for improvements beyond those required by the Planning Board.”
(See “Clarksburg Town Center Development — County Executive’s Fiscal Report,” circles 9 and
12). Thus, the fiscal report itself does not state that no general benefit is derived from 53% of
the infrastructure costs.

And, regardless of what the Executive intended, the issue that CTCAC raises ultimately
derives from the County Code section that CTCAC cites. As is discussed above, Chapter 14
excludes from the definition of “infrastructure improvement” any improvement that “primarily
serves the residents or occupants of only one development or subdivision or is the responsibility
of a single developer under the Planning Board’s site plan and adequate public facilities 7
requirements.” § 14-3(g)(1) and (2). CTCAC impliedly reads that provision as requiring all
development district funded infrastructure to generate a “general benefit.” (CTCAC Report, p.
87). That phrase is not to be found in the law, though it may be descriptive of the Council’s
intent in enacting the provision. The core legal issue that CTCAC touches upon is whether the
foregoing language truly intends to exempt from development district funding any infrastructure
that the Planning Board requires a single developer to provide.!* On its face, the provision can

13 We are aware that the Planning Board has suggested that a single developer district is
inconsistent with § 14-3(g)(2) and that an amendment to that section may be necessary. (See March 22,
2001, correspondence from William H. Hussman to Douglas M. Duncan, p. 1; March 5, 2002,
correspondence from Arthur Holmes, Jr. to Steven A. Silverman, p. 4). The Planning Board expresses the
opinion that development districts are “not well-suited to single-developer projects” because development
districts fund infrastructure that benefits “a larger community” and such infrastructure, because of its
“scale or function,” cannot be provided by a single developer. (Correspondence dated May 18, 2007,
from Royce Hanson to Marilyn Praisner, p. 5). The Planning Board further opines that it would be
“inequitable” to require a single developer to “underwrite the full cost of a regional facility . . . .”
(Correspondence dated May 18, 2007, from Royce Hanson to Marilyn Praisner, p. 5). The Planning
Board’s policy arguments identify no legal impediment to a single-developer district. And the Planning
Board’s opinion ignores Chapter 14’s legislative history which acknowledges the possibility of a single-
developer district.
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be read in that fashion. However, when read in that fashion, the exclusion subverts the purposes
of the law. The entire Clarksburg Town Center development district was created at the behest of
successive single developers. As a consequence, a single developer went before the Planning
Board to obtain all of the site plan and preliminary plan approvals for the Town Center.
Excluding from development district funding all of the infrastructure that the Planning Board
required that individual developer to provide would eviscerate both Chapter 14 and the
development district and would be inconsistent with the provision of Chapter 14 that allows for
infrastructure required by the adequate public facilities ordinance (and thus the Planning Board)
to be funded by the development district. As has been noted, Chapter 14 is to be “liberally
construed” to effect its purposes. § 14-18(a). As has also been noted, we are charged with
ascertaining the intent of the Council and harmonizing the various provisions of Chapter 14.
University System of Maryland v. The Baltimore Sun Company, 381 Md. 79, 847 A.2d 427
(2004). To do so, we read the infrastructure improvement exclusion as applying to infrastructure
that serves a limited portion of the development district, like, for example, certain internal or
tertiary residential roads that serve no through traffic.

Our reading of the law is supported by the legislative history of Chapter 14. For
example, Council staff explained that § 14-3(g)(1) “is intended to exclude such items as internal
streets and abutting sidewalks™ and that § 14-3(g)(2) “is intended to exclude, among other things
intersection improvements that are needed by only one landowner.” (Memorandum dated
December 6, 1993, from Michael Faden to Management and Fiscal Policy Committee, p. 1).'¢
The Planning Board and the County have apparently read the exclusion consistently with that
legislative history (and more narrowly than CTCAC). As has been noted, those administrative
interpretations are persuasive evidence of what the law intended.

>

5. The County Executive May Recommend Additional Infrastructure for Development District
Financing_

CTCAC claims that “§ 14-8 does not provide for the Executive to add infrastructure
improvements to those proposed by the applicant or . . . the Planning Board.” (See CTCAC
Report, p. 87). While it is true that § 14-8 does not “provide for” the Executive to supplement
the Planning Board list, the provision does not preclude the Executive from doing so either.
Section 14-8 requires the Executive to submit a fiscal report, but does not prohibit the Executive
from including recommendations concerning infrastructure in the report. Section 14-8(b) states

4 Council staff also explained that §§ 14-3(g)(1) and (2) “do not mean that a single-property
development district could never be created; they only require that that the infrastructure items funded by
that district must serve a wider area or population, such as part of a regional road or transit system, or a
school or library which draws from a larger area.” (Memorandum dated June 21, 1994, from Michael
Faden to the County Council, p. 3).
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that the Executive “should” make certain recommendations in the report; that does not mean that
the Executive cannot make other recommendations. The Executive has, reasonably, interpreted
Chapter 14 as allowing the Executive to recommend additions to the Planning Board’s
infrastructure list. CTCAC again seeks to generate a conflict rather than harmonize the law with
the County’s administrative practice. Also, the Executive’s recommendation is just that, a
recommendation. In the exercise of its Charter-granted authority, the Executive is free to offer a
recommendation. And the Council is just as free to reject it. Since the infrastructure
recomnmendation is not binding, it generates no legal consequences that would aggrieve CTCAC.

6. Lack of Actual Notice to All Property Owners Does Not Render the Second Resolution
Invalid

CTCAC claims that some or all of the Clarksburg Town Center property owners did not
receive notice of the hearing on the Second Resolution. (See CTCAC report, p. 90). That
accusation is seemingly refuted by documentation maintained by Council staff. It does appear
that the Council advertised the hearing and that the property owners were notified by mail of the
hearing. Nevertheless, even if the notice was imperfect, that procedural irregularity would not
necessarily give rise to a viable claim by property owners. There is no evidence that property
owners were prejudiced by any lack of notice and any claim arising from that alleged procedural
defect, having occurred in 2002, is stale. See Schaeffer v. Anne Arundel County, 338 Md. 75,
656 A.2d 751 (1995).

7. _The Creation of the Development District Need Not Comply with Chapter 20A

As has been discussed, bond counsel opined, in 1992, that the County did not have the
authority under the Express Powers Act'” to issue the “special obligation™ bonds that would fund
improvements within the development district. Our office, and apparently the Maryland
Attorney General, disagrees. The Express Powers Act confers upon the County the following
powers:

(O) Assessments, Levy and Collection of Taxes

To levy and collect taxes for the organization, operation, maintenance of libraries, fire
and ambulance services, and other municipal services and to authorize the purchase, sale,
construction, maintenance, and operation of all real and personal property necessary or
incidental to such services, and to establish, modify, amend and abolish special taxing
areas for any of the purposes enumerated in this article, except that nothing herein
contained shall be construed to permit the modification or abolition of existing special
taxing areas performing municipal services, (other than furnishing fire protection or

13 Article 254, § 5 of the Annotated Code of Maryland.

21-17



Isiah Leggett, County Executive
July 26, 2007
Page 18

library service) and governed or administered by a citizen's committee or a commission
elected or appointed independently of the county council.

‘ (P) Bonds or Evidences of Indebtedness

(1) To provide for the borrowing of moneys on the faith and credit of the county
and for the issuance of bonds or other evidences of indebtedness therefor in such
sums, for such purposes, on such terms and payable at such times, and from such
taxes or other sources as may have been or may be provided by or pursuant to local
law, subject to any limitations imposed by the charter adopted by the county and to
the following limitations:

@ The aggregate amount of bonds and other evidences of indebtedness
outstanding at any one time shall not exceed 15 per centum upon the assessable
basis of the county, except that (a) tax anticipation notes or other evidences of
indebtedness having a maturity not in excess of 12 months, (b) bonds or other
evidences of indebtedness issued or guaranteed by the county payable
primarily or exclusively from taxes levied in or on, or other revenues of,
special taxing areas or districts heretofore or hereafter established by law,
and (c) bonds or other evidences of indebtedness issued for self-liquidating and
other projects payable primarily or exclusively from the proceeds of
assessments or charges for special benefits or services, shall not be subject to, or
be included as bonds or evidences of indebtedness in computing or applying,
said 15 per centum limitation.

(2) To provide for the issuance of bonds or other obligations payable as to principal
and interest and premium, if any, solely from the funds or revenues received from or in
connection with any system, project, or undertaking, all or part of which is financed
from the proceeds of such bonds or obligations. Bonds or obligations issued under this
paragraph do not constitute an indebtedness of the county or a pledge of its faith and
credit or taxing power, may be sold at private (negotiated) sale, and are not subject to
the limitations of paragraph (1) of this subsection, Article 31, §§ 10 and 11 of the Code,
or any provision of the issuing county's charter. Nothing in this paragraph shall be
construed as a limitation on the power of a county to issue revenue bonds under the
provision of any other applicable law.

Article 254, § 5(0) and (P) of the Annotated Code of Maryland (emphasis added).
We recognize that the courts generally construe such grants of power strictly against a

governmental entity; the courts have stated, in pertinent part, that municipalities possess only
those powers that are “granted in express words” or “necessarily or fairly implied in or incident
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to the express powers granted.” Rushe v. Hyattsville, 116 Md. 122, 126, 81 A. 278,279 (1911).
However, we conclude that the power to issue “special obligation” bonds is expressly granted to
the County by the above language (or, at a minimum, “fairly implied” by that language)
particularly that which is highlighte,d.16 Section (O) permits the County to establish “special
taxing areas” (which is what a development district is) for any of the purposes described in the
Express Powers Act (which includes the construction of infrastructure). Even more to the point,
section (P)(1) allows the County to issue bonds or other “evidences of indebtedness™ payable
from taxes or “other sources,” That description easily encompasses a development district.
Further, section (P)(1Xi)(b) excludes from debt limitations “bonds . . . payable primarily or
exclusively from taxes levied in or on, or other revenues of, special taxing areas or districts . . . .”
The exclusion would be unnecessary if the County did not have the authority to issue the bonds
contemplated by the development district.

In reviewing HB 895, the Attorney General noted that bond counsel did not consider all
of the language in the Express Powers Act and acknowledged the possibility that Chapter 20A
could be a “nullity” because it was attempting to grant to the County authority that the County
already had. (See Correspondence dated May 20, 1994, from J. Joseph Curran to The Honorable
William Donald Schaefer).!” In a subsequent opinion, citing to the Express Powers Act, the
Attorney General recognized that a “charter county” has the “authority to issue general or limited
obligation debt to finance road construction.” 89 Op. Att. Gen 107, 108 (2004) (emphasis
added).

We conclude that Chapter 20A was unnecessary and, thus, as hypothetically described
by the Attorney General, Chapter 20A is a nullity. The County has the authority to issue special
obligation bonds under the Express Powers Act and is properly exercising that authority through
Chapter 14.

In order to provide a comprehensive analysis, we will address CTCAC’s claim that
Chapter 20A’s 80% requirement must have been met when the Second Resolution was approved
by the Council.'® As has been discussed, Chapter 14 requires the 80% property owner approval

16 We are aware that municipalities and other chartered counties have felt a need to secure
special bonding authority from the State. Md. Ann. Code art. 234, § 444; art. 24, § 9-1301. We may
have reached a different conclusion regarding county bonding authority than whoever advised those
municipalities and counties. Nevertheless, the quality of our analysis is not trumped by the quantity of
those who may disagree.

17 The General Assembly is without power to enact a local law within the scope of a power
granted to charter counties under the Express Powers Act (Art. 25A). Art XI-4, § 4; Ritchmont
Partnership v. Board of Supervisors of Elections, 283 Md. 48 (1978).

18 The reference to the Chapter 20A “80% requirement” is a shorthand description of § 20A-
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at the First Resolution, but not at the Second Resolution, unless the development district was
initiated by the Council (which the Town Center was not), If the district is initiated by the
Council, the 80% approval must be obtained from the property owners at the time that the
Council takes up the Second Resolution. The requirement of 80% approval at the Second
Resolution was added to Chapter 14 in 1996, some two years after Chapter 14 and Chapter 20A
were enacted. (See County Bill No. 25-95). Thus, at the time that Chapter 20A was drafted and
enacted, Chapter 14 applied an 80% approval requirement only at the First Resolution.

Chapter 20A does not specify when, in the development district timeline, its 80%
approval requirement must be met. Chapter 20A simply states that the district may not be
created unless 80% of the property owners approve. Arguably, in the Chapter 14 timeline, that
approval could come at the First Resolution or the Second. But Chapter 14’s progenitor
contained no 80% approval requirement at the Second Resolution when Chapter 20A was
enacted. We have been informally advised that the drafter of Chapter 20A was mindful of the
bill that would become Chapter 14. And the County Council’s staff provided a draft of Chapter
14 to the County’s delegation in the General Assembly before HB 895 (which became Chapter
20A) was enacted. (See December 9, 1993, memorandum from Ben Bialek to the County
Affairs Committee; Correspondence dated May 20, 1994, from J. Joseph Curran to The
Honorable William Donald Schaefer). In practice, the County has interpreted Chapters 14 and
20A as applying the 80% requirement to the First Resolution when the development district
process is initiated by a private entity. In light of the County’s prior practice, the legislative
history, and the plain language of Chapter 14, we resolve any ambiguity by applying Chapter
20A’s 80% requirement to the First Resolution.

Please contact us if you would like to discuss our opinion.

cc: Timothy L. Firestine, Chief Administrative Officer
- Kathleen Boucher, Senior Legislative Attorney
Michael Faden, Senior Legislative Attorney
Jennifer Barrett, Director, Department of Finance
Joseph Beach, Director, Office of Management and Budget
Thomas J. Dagley, Inspector General

INRS\ROY ALC\Opinion of Clarksburg Development District.final draft. IL.doc

1(f}(2) which requires a development district to be approved by “80% of the owners of the real property
located within the proposed development district” and by “the owners of at least 80% of the assessed
valuation of the real property located within the proposed development district.”
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TO: Marilyn Praisner, President =
Montgomery County Council z =
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FROM: Isiah Leggett, County Executiv W/ n

SUBJECT:  Clarksburg Development Districts

After reviewing the conclusions provided by the County Attorney’s Office
on legal issues concerning the Clarksburg development districts, [ am forwarding to the
Council my recommendations on what I believe are the next appropriate steps in the
development district process for Clarksburg. A copy of the County Attorney’s opinion is
attached.

In a report dated March 20, 2007 titled “Clarksburg Development Districts
— The Tllegitimate Transfer of Private Financial Obligations to the Public”, the
Clarksburg Town Center Advisory Committee (CTCAC) challenges the authority of the
County to create and implement development districts. The CTCAC argues specifically
that the Clarksburg Town Center development district was created in violation of state
and county law and that the development district is being used, improperly, to fund the
developer’s infrastructure obligations. CTCAC further argues that the notice and
approval provisions of county law were not met when the Clarksburg Town Center
development district was created. CTCAC concludes that the County is legally precluded
from moving forward with the development districts. '

A separate group, the Clarksburg Development District Advisory Group
(CDDAG), was created by the previous County Executive and charged with
recommending next steps in the development districts process. CDDAG released its
report to the public in March of this year. The CDDAG report raises many of the same
legal issues that were discussed in the CTCAC report, as well as a number of policy
1ssues.

After a careful review of the legal issues raised, in the context of the
development district law and the legislative history, the County Attorney has determined
that the Clarksburg Town Center development district was lawfully created and that the
developer may be reimbursed for the costs expended to provide infrastructure. The
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County Aﬁorney has further determined that the residents of Clarksburg Town Center
were properly notified of the creation of the development district. A more in-depth legal
_analysis is in the attached opinion.

I have been briefed by the County Attorney’s Office on the results of its
review of the legal issues raised regarding the Clarksburg Town Center Development
District by CTCAC, and also by County staff on its review of the numerous policy issues
that were raised by the CDDAG. Because the three development districts are in different
stages in the approval process, I have reviewed a number of options regarding the
Clarksburg Town Center Development District and also a number of options regarding
the proposed Clarksburg Village and Greenway Village development districts and have
reached the conclusions expressed below.

Conclusions

Given the conclusions of the County Attorney’s Office, and these various
options and considerations, we are faced with significant choices to make about how to
proceed with the three existing or proposed development districts in Clarksburg. For all
three districts, there are policy issues that are complex, but not insurmountable, T have
heard from the community, and understand their concerns. I have reviewed a number of
options regarding all three districts. All of the potential options available to me raise
challenges and consequences of concern to the community and the developers. While
this is a less than ideal situation, [ believe we must now move forward.

Recommendations on Clarksburg Town Center

[ am convinced that the Town Center is key to the viability and success of
the overall community and only by moving forward with the Clarksburg Town Center
Development District can we ensure that the expected overall comprehensive
development will occur in the foreseeable future. Key considerations in this conchision
are the County’s ability to move forward as soon as possible with the Clarksburg Library,
which otherwise might have to move to the back of the queue if funded through the usual
CIP process. This could severely hamper the County’s ability to attract viable
commercial interests to the town center area.

Some minor modifications to the list of infrastructure approved in the
second resolution passed by the County Council may be in order after a subsequent
review. [believe that this adjustment can be implemented by amending the second
resolution.
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Recommendations on Clarksburg and Skylark (Greenway) Village

. For the Village districts, I am concerned that the option of recommending
against the districts would have too many unacceptable outcomes in terms of desired
infrastructure not being timely built. In addition we lack the necessary controls or limits
associated with the private alternative of the developers themselves levying fees on
homeowners. Instead, I believe we still have the opportunity to significantly shape the
outcome of the review, taking into account concerns raised by the residents of those
areas. I would like to explore a down-sized district that better responds to the legitimate
concerns of the residents regarding the overall tax burden, but also provides sufficient
financing for the developer-required infrastructure.

I have directed my staff to renew efforts to complete the Executive’s
Fiscal Report, after revisiting assumptions and other agency reviews to reflect the
passage of time and the current status of development approvals and needed underlying
infrastructure. Specifically, I have asked my staff to work with the developers to arrive at
an infrastructure package that ensures the completion of unbuilt transportation
infrastructure, as well as key amenities needed by the community such as the Clarksburg
Library. :

Achieving agreement with the developers on an updated infrastructure list
to be funded will be challenging, but in order to ensure that we have a successful
implementation of needed infrastructure, and an attractive, viable community of which
we can all be proud, this is the most viable option.

Additional Recommendations

A key concemn of the citizens has been the amount of awareness and
disclosure to potential homebuyers of additional taxes required in the development
districts. Ihave asked the Office of Consumer Protection with the support and advice of
the Office of the County Attorney to work with the development community in
Clarksburg to ensure that the builders are appropriately disclosing potential development
district taxes, in compliance with the development district law and through voluntary
compliance if necessary. Disclosure must occur at each step of the buying process, from
sales brochure to purchase contract, and must not be a surprise at the closing table. I urge
the County Council to join in this effort to pass any additional measures necessary to
ensure that this goal is met. :
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In summary, I believe that given the findings of the legal review, 1
recommend that we move forward with the development district infrastructure financings
.in Clarksburg, but at the same time fully explore modifications in response to the

community concerns expressed. Ilook forward to working with you as we move forward
in this process.

Attachment

cc:  Timothy L. Firestine, CAO
Jennifer E. Barrett, Director, DOF
Joseph P. Beach, Director, OMB
Leon Rodriguez, County Attorney
Catherine Matthews, UpCounty Regional Services Center
Art Holmes, Director, DPWT
Eric Friedman, Director, Consumer Protection
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