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1 Although the famous region in France is known as “Versailles,” the referenced section of Montgomery County is
spelled “Versailes,” according to the certified Zoning Maps (Exhibits 8 and 9).
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. EXECUTIVE SUMMARY

Applicant: The Hanson Family
LMA No. & Date of Filing: G-884, filed June 1, 2009
Zoning and Use Sought: Zone: PD-2  Use: A maximum of 187 residential units, at

least 35% of which will be single-family detached and at |east
35% (but not more than 45%) of which will be townhouse or
attached units. The site will include alocal park of at least 10
acres dedicated to M-NCPPC, and 12.5% of the units will be
MPDUs. No commercial uses are proposed.

Current Zone and Use: Zone: RE-2 Current Use: The Hanson Family Farm.

L ocation: At 14100 and 14200 Quince Orchard Road and Turkey Foot
Road, bordering Muddy Branch Park, Turkey Foot Road, Quince
Orchard Road and Travilah Road, in Gaithersburg, Maryland.

Acreage to be Rezoned: Approximately 170.77 acres

Base Density Permitted in Zone: 2 Dwelling Units per acre x 170.77 acres = 341.54 Dwelling Units
Density Proposed by Applicant : Up to 187 Dwelling Units, with TDRs and 12.5% MPDUs

Green Space Required/Planned: 30% required (51.23 acres) / 56% planned (95.63 acres)

Parking Required/Planned: 374 spaces required for 187 dwelling units/ 374 off-street and
244 to 258 on-street spaces are planned.

Environmental |ssues: Development is not within a Specia Protection Area or Primary
Management Area. According to Technical Staff, this
development plan is consistent with the Master Plan’s
environmentally-based recommendations and Land Use and
Design Guidelines. Through clustering, forest retention and
dedicating parks, the proposed plan protects environmentally
sensitive areas and expands the regional stream valley park system.

Consistency with Master Plan: Project is consistent with the 2002 Potomac Subregion Master Plan.

Neighborhood Response: Thereis significant community opposition to this project, which
centers around compatibility and traffic concerns; however, most
of the neighbors who testified are more opposed to the
development plan than the rezoning, per se. They seek
additional binding elements to further insure compatibility.

Timing of Development: Applicant indicates that there is no plan to immediately develop
the site. 1t will continue to farmed for the indefinite future.

Planning Board Recommends: Approva

Technical Staff Recommends: Approva

Hearing Examiner Recommends.  Approval
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Il. STATEMENT OF THE CASE
Application No. G-884, filed on June 1, 2009, by Applicant “the Hanson Family,” requests
reclassification of a 170.77-acre parcel of mostly unimproved farm land from the RE-2 Zone to the
PD-2 Zone. The Applicant proposes to develop the property with 187 residential units, at least 35%
of which will be single-family detached units and at least 35% (but not more than 45%) of which
will be townhouse or attached units. The site will include alocal park of at least 10 acres dedicated
to the Maryland-National Capital Park and Planning Commission (M-NCPPC), and 12.5% of the

unitswill be Moderately Priced Dwelling Units (MPDUs). No commercia uses are proposed.

The site is comprised of three parcels, 020, 945 and 312, located at 14100 and 14200 Quince
Orchard Road, bordering Muddy Branch Park, Turkey Foot Road, Quince Orchard Road and

Travilah Road, in Gaithersburg, Maryland.

The application for rezoning was reviewed by the M-NCPPC’s Technical Staff, whoin a
report dated February 22, 2010, recommended approval (Exhibit 49).2 The Montgomery County
Planning Board (“Planning Board”) considered the application on March 4, 2010 and, by avote of 4

to 0, also recommended approval, as stated in a memorandum dated March 5, 2010 (Exhibit 52).2

Two opposition letters were received prior to the hearing. Dr Paul Goldberg, a nearby
resident, wrote to oppose the development because, in hisopinion, it will exacerbate traffic problems
in his neighborhood” (Exhibit 44). Norman Knopf, Esquire, attorney for the Hunting Hill Estates
Homeowners Association (HHE-HOA), filed a letter of opposition raising concerns about

compatibility (Exhibit 51).

2 The Technical Staff Report is quoted and paraphrased frequently herein.

3 |n that same memorandum, the Planning Board noted that it did not believe that this stage of the proceeding was
appropriate to specify the dispersal and architectural features of proposed MPDUSs, which some community members
had requested be determined in a binding element as part of the devel opment plan.

* Dr. Goldberg lives on Briarbush Lane, about amile south of the subject site.
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A public hearing was originally noticed for December 4, 2009 (Exhibit 31), but it was
postponed so that the Applicant could amend its application to resolve some concerns raised by
Technical Staff. The revisions resulted in less environmental impact and improved compatibility
with surrounding development. Following these revisions, a new notice of a hearing date was issued
on December 4, 2009 (Exhibit 41), and the hearing proceeded as scheduled on March 12 and 15,
2010.> Applicant called five witnesses, and six opposition witnesses testified, including three from

the HHE-HOA. The People’s Counsel participated in the proceedings and supports the application.

The record was held open until April 12, 2010, to allow the parties to make additional
requests to Applicant for binding elements, to allow Technical Staff time to consider some revisions
in the development plan resulting from the hearing, and to give the parties an opportunity to file final
arguments. Applicant timely filed its revised documents and additional information on March 26,
2010 (Exhibit 76), and Technical Staff filed its evaluation on April 6, 2010, approving the changes
in the development plan and suggesting a minor revision. Exhibit 80. Applicant then filed adlightly
revised development plan in accordance with Technical Staff’s suggestion (Exhibit 82(a)), aswell as
its April 12, 2010 closing argument (Exhibit 82). Mr. Knopf also filed a closing argument on April

12, 2010, on behalf of the HHE-HOA, and the record closed, as scheduled, on that date.

After carefully reviewing the entire record, the Hearing Examiner finds himself in agreement
with the recommendations of Technical Staff and the Planning Board. The neighbors have
understandabl e concerns about plans for alarge development in their community, but the
development plan is amost exactly what is called for in the 2002 Potomac Subregion Master Plan.
The Applicant has been quite flexible in making changes to alleviate some of the concerns expressed

by the neighbors, but refuses to specify some of the architectural and other restrictions requested by

® References to the transcript of the March 12, 2010 hearing are designated “3/12/10 Tr. xx,” and references to the
March 15, 2010 hearing transcript are designated “3/15/10 Tr. xx.”
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some of the neighbors. The Planning Board has opined that those matters should be left for Site
Plan review. For all the reasons discussed below in this report, the Hearing Examiner agrees and

recommends that the Council approve this rezoning application and development plan.

1. FACTUAL BACKGROUND
A. Subject Property
The 170.77-acre subject property isirregularly shaped and has approximately 600 feet of
street frontage along Turkey Foot Road, 1,000 feet of frontage along Travilah Road and 1,600 feet
along Quince Orchard Road. Technical Staff reports that the subject property has only afew
residential or farm-related structures on the entire 171-acre site, and the property has been used as a
family-operated farm for the past three generations. Exhibit 49, p. 3. Two single-family residences
(with associated barns and outbuildings), and one mobile home exist in the northeastern quadrant of
the property. Activities on-site have included raising cattle, harvesting grain and producing timber.
The rural nature of the site can be seen in the following photo of the Hanson Farm taken from

Travilah Road and Hunting Hill Way, looking north (Exhibit 63(b)):
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Approximately one-third of the property is forested, with the remaining area used for crops
or pasture. Two farm ponds are located in the center and southeastern corner of the site,
respectively. Four intermittent tributaries exist on the property, flowing to the adjacent Muddy
Branch Stream Valley Park, located north and west of the site. The siteisnot in either a special

protection area or a primary management area. The tributary areas are generally forested, as shown

on the following Google aeria photo, derived from Exhibits 68(b) and 78 (attached map):
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B. Surrounding Area and Adjacent Development

The surrounding area must be identified in afloating zone case so that compatibility can be
evaluated properly. The “surrounding area” is defined lessrigidly in connection with afloating zone
application than in evaluating a Euclidean zone application. In general, the definition of the
surrounding area takes into account those areas that would be most directly affected by the proposed
development. In the present case, a somewhat heated dispute arose during the hearing as to the
proper definition of the surrounding area.® The Applicant argues for alarger surrounding area
boundary (about a¥s mile distant from the site property lines), as reflected in Exhibit 53(a), than the
opposition finds appropriate.

Technical Staff proposed to define the surrounding area by reference to its understanding of
Applicant’s definition prior to the hearing (Exhibit 49, p. 4):

The applicant has defined the surrounding area as generally formed by the Muddy

Branch Stream Valley Park to the north, the Potomac Horse Center and Travilah

Elementary School to the east, and the residential properties located along Travilah

Road and Turkey Foot Road to the south and west. Staff finds this area appropriate for

determining whether the proposed zone will be compatible with surrounding uses

since it captures virtualy all nearby properties that may be affected by the rezoning
and demonstrates the predominant land use patterns of the area.

® Initially, Applicant filed a document entitled « Site and Adjacent land Uses, Site Vicinity Map,” which by its shadings
identified a darker area as “Subject Site” and alighter area as “Surrounding Area” (Exhibit 22). The opposition, with
some justification, took the area Applicant specified as “Surrounding Area” in Exhibit 22 to be Applicant’s proposed
definition of the surrounding area for compatibility evaluation. Applicant’s counsel, Stuart Barr, Esquire, vigorously
denied at the hearing that such an interpretation was ever intended (3/12/10 Tr. 136-144); rather, the intention of Exhibit
22 was merely to identify the Site location and the adjacent properties in compliance with the requirements for a
development plan, as he explained in aletter filed a couple of days before the hearing (Exhibit 53). Accompanying that
letter was a ““Surrounding Area Exhibit” (Exhibit 53(a)), in which Applicant proposed a definition of the surrounding
area much broader than the initialy filed document (Exhibit 22) inadvertently suggested.

The opposition strongly objected to the broader surrounding area definition, arguing that by broadening the
surrounding area definition, Applicant has now included R-200 residential development, which Applicant can then
argue is more compatible with what it is proposing, than with existing development in the smaller defined area that had
only RE-2 residential development. 3/12/10 Tr. 141.

Asthe Hearing Examiner explained at the hearing, he has no reason to doubt Mr. Barr’s candor, and accepts his
explanation; however, thislittle side disputeis truly irrelevant to the issues before the Hearing Examiner and the
Council. What isrelevant isthe evidence in the record regarding development around the subject site and how it will be
affected by the proposed development. The surrounding area will be defined based on the evidence asto what areas are
impacted, not by whether one side or the other filed a document early in the case that implied an initial opinion on the
subject. 3/12/10 Tr. 142-144.
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Technical Staff depicted this proposed surrounding area in two maps on page 5 of its report,

the first showing the defined area and the second the zoning within it. They are reproduced below:
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Shortly before the hearing, Applicant filed a““Surrounding Area Exhibit” (Exhibit 53(a)), in

which Applicant proposed a definition of the surrounding area somewhat larger than Technical

Staff’s proposed definition. It is reproduced below:
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In support of this surrounding area definition, Applicant introduced the expert testimony of
its land planner, Matthew Leakan. Mr. Leakan indicated that the text description of the surrounding
area given by Technical Staff was consistent with his own view, but the map supplied by Staff did
not include nearby R-200 devel opments that should have been included and were mentioned by Staff
in its description of the surrounding area.” 3/12/10 Tr. 124-136.

Mr. Leakan testified that the surrounding area definition should be the broader one shown in
Exhibit 53(a) for essentially two reasons. Thefirstisthat “. .. from apractical standpoint the
demarcation of that area[in Staff’s map] is far too limiting to understand and address the scope of a
project of thissize.” 3/12/10 Tr. 130. He observed that the property is 171 acres, whichis
significant size, and given the nature of the development plan and the multiple access points, a much
broader surrounding areais called for. The second isthat his proposed surrounding area definition is
consistent with the 2002 Potomac Subregion Master Plan’s description of the surrounding area, which
notes that “the farm is surrounded by R-200 and RE-2 residential development.” Master Plan , p. 72,
39

Mr. Leakan suggested that arule of thumb is that the surrounding area should reach out
approximately a quarter of amile from the site’s property linein acase like this. Also, “major
physical features and other primary mobility quarters, such as road rights of way, . . . the places that
people enter and exit from should be included as part of this surrounding area designations.” 3/12/10
Tr. 131-133. Heincluded not only the Potomac Horse Center, but also the majority of the properties
up to Bergenfield Drive to the east of the site, which “have aline of sight view at the property
frontage, and perhaps drive through Quince Orchard Road to get to the neighborhood.” 3/12/10 Tr.

133. On cross-examination, the opposition attempted to show that Mr. Leakan had reached beyond

" Actualy, what Staff said on this point was, “Most of the surrounding area is zoned RE-2, with the horse center and
elementary school zoned R-200.” Exhibit 49, p. 4. In other words, there is some R-200 zoned land within the area it
proposed to define as the surrounding area, but the development on it was not actually residential.
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the actual impacted areasin an effort to include R-200 residential areas within his definition;
however, the opposition introduced no expert testimony to weigh against Mr. Leakan’s testimony.
3/12/10 Tr. 222-258. They did introduce testimony to the effect that the overhead power lines to the
east of the site provide a buffer for some of the neighborhoods included in Applicant’s surrounding
areadefinition, at least by significantly increasing the distance from the site. 3/15/10 Tr. 187-188 and
224-225. Alice and Jack Y eh, witnesses at the hearing who live in the adjacent Versailes
development, provided photos looking west from ground level in the Potomac Meadows Townhouse
community (which is east of the site) to demonstrate that, at |east from ground level, the Hanson farm

isbarely visible, if at al, from the townhouse community (Exhibit 78):

oward the direction of the
Hanson Farm from the end of
__Roan Lane, the closest point
flon Roan Lane to the Hanson
arm in the Potomac
Meadows community.

Picture 3

aken on 3/16/2010. Looking
est at the power lines and
oward the direction of the
Hanson Farm from the end of
oal Lane, the closest point on
oal Lane to the Hanson Farm

in the Potomac Meadows
Wcommunity.
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While it appears from these photographs that the ground level on the Hanson farm is not

currently very visible from ground level at the Potomac Meadow Townhouse community to the east

of the site, that does not mean that a future development on the Hanson farm, which will, of

necessity, be above ground level, will be similarly invisible from the east, as suggested by the Y ehs.

In fact, photographs taken by Applicant demonstrate that, at the very least, the Potomac Meadow

Townhouse community to the east of the site is within viewing distance of the subject site and is quite

visible at that distance (Exhibit 76(b)):

\

POTOMAC MEADOWS
TOWNHOUSES

POTOMAC MEADOWS
TOWNHOUSES

| ———

QUINCE ORCHARD ROAD

IMAGE TAKEN ON 3/15/10 FROM EDGE OF SUBJECT PROPERTY ALONG QUINCE ORCHARD ROAD AT THE
APPROXIMATE PROPOSED INTERSECTION OF STREET C AND QUINCE ORCHARD ROAD. PHOTO IS

TO THE EAST TOWARD POTOMAC MEADOWS TOWNHOMES. THE WHITE FENCE 1§ THE APPROXIMATE
DIRECTED TO THE EAST AND INCLUDES THE POTOMAC MEADOWS TOWNHOMES. EASTERN EDGE OF THE PROPERTY.

It follows that the proposed development on the Hanson farm will be visible from the Potomac
Meadow Townhouse community to the east of the site, once the development is constructed, and that
the townhouse community should therefore be counted as within the surrounding area of the site.

Considering all the evidence, the Hearing Examiner finds that Mr. Leakan’s proposed
definition of the surrounding area better describes the potentially affected area than the more narrow
one proposed by Technical Staff and the opposition, and it is consistent with the Master Plan
reference to a surrounding area that includes R-200 residential development, not just R-200 zoning.

Thereisrarely aclear cut dividing line in attempting to define the surrounding area, and there
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isnot onein this case. One could certainly argue that the Muddy Branch Park is a sufficient insulator,
and development to the northwest of the park should not be included; however, one of the access
points from the development (proposed “Street A”) will cause traffic directly on Turkey Foot Road,
which runsright past the developments to the northwest. Moreover, there is no park to insulate
residential developments to the east and south of the subject site, and many living in those areas may
have some view of the development, in spite of the overhead utility lines that separate the site from
the eastern developments. They certainly will be subjected to some traffic caused by the
development. It seems sensible to include those nearby communities as uses that may well be
impacted by the proposed development. The Hearing Examiner thus accepts Exhibit 53(a) as
defining the surrounding areain this case.

Technical Staff describes development inits smaller surrounding area as follows (Ex. 49, p. 4):

Although the surrounding area is predominantly residential in character, the area
contains commercial, institutional, and parkland uses. The Muddy Branch Stream
Valley Park makes up the entire northern half of the surrounding area. The Potomac
Horse Center, a smaller-scale commercia enterprise, and Travilah Elementary School,
an institutional use, comprise the eastern boundary of the surrounding area. The larger
single-family detached homes to the south and west of the site are typical of the
residential character of thisarea. Most of the surrounding areais zoned RE-2, with the
horse center and elementary school zoned R-200. . ..

Mr. Leakan describes the broader surrounding area (3/12/10 Tr. 124):

... the zoning immediately adjacent to and within the surrounding area of the subject site to
theeast isR-200 . . . single-family zoning currently in use as the Potomac Horse Center,
which isacommercial use. To the south of that Potomac Meadows subdivision [is] another
R-200 zoned portion of land. Immediately to the south of that [is] an R-200 TDR zoned
portion, and then going around the horn again clockwise to the west R-200 for the. . .
underlying zoning of the Travilah Elementary School, located at Travilah and Dufief Mill
Road. Then RE-2 immediately to the south of the property comprising the Hunting Hill
neighborhood, Hunting Hill Farm neighborhood, Belvedere neighborhood to the south and
west, the what's described as Windmill Farm neighborhood to the south and west again, and
then again RE-2 zoning[;]. . . the underlying zone of Muddy Branch Stream Valley Park
parcelsis RE-2 zoning with no improved residential homes. Just to the north of the RE-2
zone, again, within the surrounding area there's a cluster, RE-2 cluster zone, which
transitions from the RE-2 to the R-200 just to the north of that subdivision, Potomac Chase
subdivision . . . .
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Photographs of some residential propertiesin afew of the surrounding area developments

were provided by the opposition. The six images below are from Hunting Hill Estates (Exhibit 63):
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The following four photographs from Exhibit 63 show homes, aso in the RE-2 Zone to the

southwest of the subject site, but not in Hunting Hill Estates:

It isindisputable that there are many beautiful homes in the neighborhoods surrounding the
subject site. The surrounding area also contains some less majestic edifices in the form of

townhouses, such as those depicted below from Mr. Y eh’s letter (Exhibit 78):
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The 2002 Potomac Subregion Master Plan recognized the existence of large residential lotsto
the south and southwest of the subject site, and recommended development of the property
accordingly. The Master Plan and Applicant’s proposed development of the site, in light of these
existing conditions, will be discussed later in this report.

C. Zoning History

According to Technical Staff (Exhibit 70), the subject property was zoned R-A dating back
to 1958, the year that Upper Montgomery County was combined with the then Regional District of
Montgomery County by a zoning ordinance revision and a comprehensive remapping of the
County. In 1973, through Zoning Text Amendment 73013, the R-A Zone was renamed RE-2. The
subject property has been zoned RE-2 ever since. Two sectional map amendments (G-247 and G-
800) have involved nearby properties, but have not affected the subject site.

D. Proposed Development

1. Development Concept

Applicant is proposing a 187-unit residential development that will incorporate a 10 acre
local park and large open spaces. As Applicant stated in its Statement in Support of Local Map
Amendment Application (Exhibit 3, pp. 3-4),

In accordance with the Potomac Subregion Master Plan recommendations, the

proposed development of the Property ultimately will include awalkable,

pedestrian-friendly, environmentally sensitive residential community totaling 187

residential units (including [12.5%] MPDUs). The residences, clustered away from

environmentally sensitive resources, will provide avariety of unit types and lot sizes

S0 asto provide a maximum opportunity for avariety of life styles. A minimum of

35% of the total unitswill be single-family detached and a minimum of 35% of the

total units [but not more than 45%] will be townhouses [or other attached units] as
required by Montgomery County Zoning Ordinance Section 59-C-7.131.

It should be noted that the timing of the proposed development is uncertain because the
Hanson family intends to continue farming the land for the indefinite future. Technical Staff

assesses the proposed development as “closely follow[ing] the goals and conceptual layout shown in
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the Potomac Subregion Master Plan.” Exhibit 49, p. 6. Significantly, “the proposed layout guides
development and infrastructure away from environmentally sensitive resources on the property,” and
avariety of different housing types will be offered. Id. Staff further explains:

Larger single-family detached homes are strategically placed on the perimeter

of the property to fit within the established residential patterns to the south and east of

thesite. Similarly, large areas of parkland and open space are proposed to the north

and east of the site to fit the existing character of the area. Smaller lots and attached

homes are grouped toward the center of the site, away from existing patterns of

development along Travilah and Quince Orchard and buffered by forested areas. A

significant portion of the property will be preserved as open space, including the

creation of aten acre local park along Quince Orchard Road. A network of pedestrian,

biking, and equestrian paths will connect internal open spaces to the ten acre park, the

adjacent Potomac Horse Center, and the Muddy Branch Stream Valley Park. Id.

The proposed development will incorporate the two existing farm ponds and the existing
residence located at the northeastern corner of the site. Several greens, squares, and open spaces are
planned to allow gathering space for the community. The proposed devel opment includes
significant dedications of forested area along the border of Muddy Branch Stream Valley Park and

along the tributaries and stream valleys.

Three entrances are proposed to the Property — two along Quince Orchard Road and one
along Travilah Road at its intersection with Turkey Foot Road. A traffic circleis proposed at the

Travilah and Turkey Foot Road intersection to enhance safety and slow traffic.®

2. Development Plan & Binding Elements

Pursuant to Code § 59-D-1.11, development under the PD-2 Zoneis permitted only in
accordance with a development plan that is approved by the District Council when the property is
reclassified to the PD-2 Zone. Under Code 859-D-1.3, this development plan must contain several

elements:

8 Technical Staff notes that a roundabout is not typically afeature or entryway to arustic road; however, staff recognizes
that thisis a unique location and the roundabout addresses concerns raised by the community. By utilizing a roundabout,
the applicant is able to preserve trees on Turkey Foot Road ensuring that the rustic road will retain its character. Exhibit
49,p. 7.
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(@) A natural resourcesinventory;

(b) A surrounding area map, showing the relationship to the site and use of the adjacent land;

(c) A land use plan showing site access; locations and uses of al buildings and structures; a
preliminary classification of dwelling units; locations of parking areas, including number of
parking spaces; location of land to be dedicated to public use; location of land intended for
common or quasi-public use but not intended to be in public ownership; and a preliminary
forest conservation plan;

(d) A development program stating the sequence of proposed development;

(e) Therelationship, if any, to the County’s capital improvements program;

(H&(g) ... [Inapplicable to the PD-2 Zone];

(h) Thedensity category applied for, as required in subsection 59-C-7.14(a), and where
commercial facilities areincluded (which is not the case here), an economic analysis
supporting their inclusion; and

(i) ...[Inapplicableto this case since the site is not within a special protection area).

The Development Plan in this case fulfills these requirements. The Development Plan and
the Land Use Plan that constitutes one of its primary parts are binding on the Applicant except where
particular elements are identified as illustrative or conceptual. Illustrative and conceptual elements
may be changed during site plan review by the Planning Board, but the binding elements (i.e., those
that the District Council will consider in evaluating compatibility and compliance with the zone)
cannot be changed without a separate application to the District Council for a development plan
amendment.

The final Land Use Plan for the present zoning application is labeled Exhibit 82(a).
Although land use plans are technically only a part of the overall development plan, they are usually
referred to as the “development plan,” and may be so referenced in thisreport. It containsasite
layout, alisting of al the binding and non-binding elements and other notations.

The proposed Development Plan is divided into four, color coded, “Land Bays, ” designated
“A” through “D.” Land Bay A consists almost entirely of the 10 acre local park to be dedicated to
M-NCPPC and three to five acres of additional open space. Land Bay B is approximately 11 acres
in size and will contain amaximum of 11 single-family detached dwelling units (i.e., lots sizes of

approximately one acre each). Land Bay C is approximately 15 acresin size and will contain a

maximum of 4 single-family detached dwelling units, each of which will have a minimum lot size of
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2 acres. Land Bay D is approximigté30 acres, and it will contain between 66 and 121 single
family detached dwelling units and between 66 and 85 siagidy attached dwelling unitsThere

are no commercial uses proposed for the Jitee Development Plan is reproduced below



