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I. STATEMENT OF THE CASE

Petition S.E. 10-1, filed on March 19, 2010, requested a specia exception to operate a child
day care center for up to 24 children. Thefacility would be located in Petitioners’ existing single-
family, detached home at 6705 Connecticut Avenue in Chevy Chase, Maryland, in the R-60 Zone.
Petitioners also seek waivers of the required drive-way width and parking setbacks.

Petitioners, Patricia and Stephen Edelen, have been operating a licensed family day care home
(“Chevy Chase Reggio”) for up to 8 children on the site since 2008. Exhibit 22(a). A family day care
home does not require a specia exception in the R-60 Zone, but a special exception isrequired to

operate a child day care center in the R-60 Zone, pursuant to Zoning Ordinance 859-C-1.31(d).

L A «child day care center” is one of three types of “child day care facilities” defined in Zoning Ordinance §59-A-2.1.
The other two are “family day care homes” for up to 8 children and “group day care homes” for up to 12 children.
A “child day care center” is defined in 859-A-2.1 as:

a. adwelling in which child day care services are provided and the provider is not aresident and
does not meet the requirements for a non-resident provider of afamily day care home or a group
day care home, or;

b. abuilding in which child day care services are provided:

1) for 13 or more children, or;
2) which exceed the staffing limits of afamily day care home, or a group day care home, or;
3) for 24 hours a day provided that they are in conformance with state and local regulations.
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Under the provisions of the Zoning Ordinance, 859-G-1.12, the Hearing Examiner is
authorized to hear and decide this type of petition. The case was originally scheduled for a hearing
on July 23, 2010, but it was postponed by the Hearing Examiner, by notice dated July 13, 2010, until
October 1, 2010. Exhibit 26.

The petition engendered five pre-hearing letters of support from the community (Exhibits 17,
18, 19, 22(qg) and 28) and thirteen pre-hearing letters in opposition from the community (Exhibits 15,
21, 24(a), 25, 29, 30, 31, 33, 34 and 36 to 39).> Among the opposition letters were submissions from
three incorporated municipalities— the Village of Chevy Chase, Section 3, the town in which the
subject siteis located (Exhibit 24(a)); Chevy Chase Village, a neighboring jurisdiction to the south
(Exhibit 25); and the Town of Chevy Chase, a neighboring jurisdiction to the west (Exhibit 21).

The Technical Staff of the Maryland-National Capital Park and Planning Commission
reviewed the petition and, in areport dated June 15, 2010, recommended approval with conditions
(Exhibit 20).> The Montgomery County Planning Board (“Planning Board”) voted three to one on
July 1, 2010, to recommend approval, with the conditions suggested by the Technical Staff, plus a
recommendation “that the Hearing Examiner conduct a follow-up hearing nine months after approval
of the special exception to assess whether there have been adverse traffic effects sufficient to warrant
achange in the conditions of approval such as reducing the number of children.” Letter of July 6,
2010 (Exhibit 23). Thisadditional recommendation was, in the words of the Planning Board,
“[b]ased on uncertainty asto whether the subject site can support the proposed 24-child day care
center without undue adverse effects on local streets . . .” Exhibit 23.

The hearing was convened, as scheduled, on October 1, 2010, and Petitioners, who were

represented by counsel, presented testimony from five witnesses, consisting of themselves, two

2 Some additional opposition |etters were attached to the Technical Staff report (Exhibit 20), and still more letters
were filed at the hearing.
% The Technical Staff report is frequently quoted and paraphrased herein.
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community members, and atransportation planner, Carl Starkey. A local crossing guard, employed
by the County police, also testified as to her observations of traffic in the area. The opposition was
led by the Village of Chevy Chase, Section I11 (VCC-3) , which was also represented by counsel. In
addition to two representatives of that municipality (the Village Manager and the Chair of the Village
Council), VCC-3 called atransportation expert, Joseph Cutro, to testify. Sixteen members of the
community also testified in opposition, including the Mayor of the Town of Chevy Chase. The
hearing could not be completed in one day, so it was reconvened and completed on October 4, 2010.*

The record was held open until October 25, 2010, to allow the Petitioners time to submit a
revised Statement of Operations and arevised Site Plan, and to permit commentary by Technical
Staff and interested parties. The opposition was also given the opportunity to submit proposed
conditions, which were to be considered if the special exception were granted over their continuing
opposition. Petitionerstimely filed their revisions (Exhibit 75), and the opposition timely commented
(Exhibit 76). After Petitioners’ reply, the record closed as scheduled on October 25, 2010.

Based on a careful review of the entire record and for reasons that will be discussed more
fully below, the Hearing Examiner concludes that the specia exception must be denied because the
unusual characteristics of the site would create non-inherent adverse effects, and those effects would
represent a significant danger to users and the community if the special exception were granted. The
Hearing Examiner also concludes that he does not have the legal authority to grant the requested
waivers regarding parking setbacks and drive aisle widths.

[I. FACTUAL BACKGROUND
A. Subject Property and Surrounding Neighborhood

The proposed child day care center would operate in an existing, single-family, detached,

* References to the hearing transcript on October 1, 2010, will bein the format 10/1/10 Tr. xx, and references to the
October 4 transcript will be made in the format 10/4/10 Tr. xX.
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three-story home, at 6705 Connecticut Avenue, Chevy Chase Maryland. It islocated on the east side
of Connecticut Avenue between Bradley Lane and Raymond Street. The property’s legal description
isLot 4, Block 2 in Section 3 of the Village of Chevy Chase. The property is zoned R-60, and
according to Technical Staff, is 21,780 square feet in size. Exhibit 20, p. 3. The location of the site

can be clearly seen on the General Location Map provided by Staff as Attachment 1 to their report:

General Location Map
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Technical Staff describes the site as follows (Exhibit 20, p. 3):

... The property has approximately 104 feet of street frontage a ong Connecticut
Avenue. The property isimproved with athree-story masonry dwelling with a
basement, constructed in 1977. The dwelling is setback approximately 32 feet from
Connecticut Avenue. The dwelling has aleft side yard of approximately 30 feet, a
right side yard of approximately 19 feet and arear yard of approximately 90 feet.

The property is accessed via a 20-foot wide asphalt driveway from Connecticut
Avenue. The 105-foot long driveway provides access to the two-car detached garage
that islocated approximately 5 feet from the left side lot line. The existing driveway
and large parking area provide parking for at least nine vehicles. . ..

The property isrelatively flat in the front and rear yards. Both the front and rear
yards are landscaped with mature trees, shrubs and flowers. There is a mature row of
evergreen screening along Connecticut Avenue and arow of evergreen treesinside
the property’s northern fence line. The perimeter of the dwelling is screened and
entirely enclosed, with an existing masonry wall along Connecticut Avenue and an
existing six-foot high fence along the remaining boundaries. The rear yard of the
property is fenced and includes a 667 square-foot guest house, a storage shed, a
flagstone patio, and a grass covered play area and playground that consists of
approximately 7,120 square feet.

Petitioners’ home, which can be seen below, contains 10,900 square feet of floor area. Exhibit
70(a). The subject site is depicted in photographs supplied by the Petitioners (Exhibits 6):

1. Qutside View—Driveway Entrance
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2. Inside View—Driveway Entrance

3. OQutside View—Screening Along Street
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4. Inside View—Scr eening of Parking Area #1
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6. Entrance to Day Care—Rear of House, Not Visible from Street

7. Playground Area—South East Corner, Fenced In




