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I.  EXECUTIVE SUMMARY 

Applicant:    Maryland-National Capital Park and Planning Commission  

LMA No. & Date of Filing:  G-868, filed June 27, 2010  

Zoning and Use Sought:    Zone: C-1   Use: Convenience Commercial 

Current Zone and Use: Zone: C-4   Current Use:  The eastern (corner) parcel, owned by 
Bardon, Inc., is vacant; the western parcel, owned by Travillah-
WHM,1 has four structures, one of which is used by a dry-
cleaners.  The others consist of two residential style frame 
structures and one storage facility.  

Rezoning Method: To correct a mistake in LMA G-653, later confirmed in the 
comprehensive rezoning, SMA G-800      

       
Location: 14119 Travilah Road and 

14000 Piney Meetinghouse Road, Rockville, Maryland  

Applicable Master Plan:  Potomac Subregion Master Plan 

Area to be Rezoned:   3.54 acres 

Traffic and Environmental Issues: None  

Zoning Issue:    Whether Applicant has established a mistake in Local Map 
Amendment (LMA) G-653, and the comprehensive rezoning 
approved in Sectional Map Amendment (SMA) G-800.  The asserted 
mistake is that neither of the roadways on which the site has 
frontage, Travilah Road and Piney Meetinghouse Road, is a major or 
arterial highway, and the C-4 Zone requires 100 feet of frontage on a 
major or arterial highway for a building permit to issue.  Zoning 
Ordinance §59-C-4.375.  

Consistency with Master Plan: The proposed rezoning is consistent with the general objectives of 
the Potomac Subregion Master Plan, but the mistake in the 
existing C-4 Zoning was overlooked when the Master Plan was 
revised in 2002, and it therefore did not recommend a change.    

Neighborhood Response: Support by the property owners.  There has been no opposition.  

Planning Board Recommends: Approval 

Technical Staff Recommends: Approval 

Hearing Examiner Recommends: Approval 

                                                

 

1  Travillah-WHM, Limited Partnership, spells their its with a double-L, even though the Road is spelled Travilah.
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II.  STATEMENT OF THE CASE  

Local Map Amendment (LMA) Application No. G-868, filed on June 27, 2010, by Applicant 

Maryland-National Capital Park and Planning Commission (M-NCPPC), requests reclassification 

from the C-4  Zone (Limited Commercial) to the C-1 Zone (Convenience Commercial) of property 

known as Parcels P160 and P113 and Part of Parcel 400 on Tax Map FR32, located at 14119 Travilah 

Road and 14000 Piney Meeting House Road, Rockville, Maryland.  The subject site is in the Potomac 

Subregion, and consists of approximately 3.54 acres in the 6th Election District.  The eastern (corner) 

property (Parcel P113 and Part of Parcel 400) contains approximately 1.55 acres, and is owned by 

Bardon, Inc. (Tax Account Numbers 06-402408 and 06-402272), and the western parcel (Parcel P160) 

contains approximately 1.99 acres, and is owned by Travillah-WHM, Limited Partnership (Tax 

Account Number 06-400001).  Exhibits 9(a) and (b) and Exhibit 10.  The owners support the 

application and there is no opposition. Exhibits 23 and 38; Tr. 16-19.  

This case is somewhat unusual because it is not seeking reclassification to a floating zone, as 

has become more common in recent times.  Rather, it seeks to reclassify from one Euclidean Zone 

(C-4) to another Euclidean Zone (C-1), based on asserted mistakes in the Local Map Amendment 

(LMA) G-653 that initially rezoned the property into the C-4 Zone, and in the comprehensive 

rezoning confirming that zone in Sectional Map Amendment (SMA) G-800.  The mistake is that 

neither of the roadways on which the site has frontage, Travilah Road and Piney Meetinghouse Road, 

is a major or arterial highway, and the C-4 Zone requires 100 feet of frontage on a major or arterial 

highway for a building permit to issue.  Zoning Ordinance §59-C-4.375.    

Because the reclassification sought is to a Euclidean Zone, the burden on the Applicant is 

different from that which is applied in floating zone cases.  As will be discussed at length later in this 
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report, this burden requires the Applicant prove either a change in circumstances or a mistake in the 

comprehensive zoning (and in this case, in the local map amendment that led to it).  

The zoning application was initiated by the Technical Staff of the Maryland-National Capital 

Park and Planning Commission (M-NCPPC) who, in a report dated July 9, 2007, recommended 

approval of the subject rezoning request (Item A in the Staff report), as well as other corrective 

map amendments and local map amendments needed to correct other zoning errors (Exhibit 13).2  

The Planning Board considered the application on July 26, 2007, and unanimously recommended 

approval for the reasons set forth in the Technical Staff Report, as confirmed by a letter to the 

Hearing Examiner from the Planning Board, dated September 17, 2010 (Exhibit 21).    

Notice of a public hearing for September 20, 2010, was published 30 days in advance in two 

newspapers, as required by Zoning Ordinance §59-H-4.21 (Exhibits 16 and 17), and the property was 

posted as required in §59-H-4.23 (Exhibit 37).   The public hearing proceeded, as scheduled, on 

September 20, 2010.  Two witnesses testified, Callum Murray of Technical Staff, on behalf of M-

NCPPC, and Richard Freedman, the regional environmental land services manager for Aggregate 

Industries, which is the parent company of Bardon, Inc.  Bardon is the company that owns the corner 

(eastern) parcel of the subject site, and Mr. Freedman indicated the owner s support for the rezoning. 

Tr. 16-19.  No witness appeared on behalf of Travillah-WHM, the owner of the western portion of 

the subject site, but William Magruder, a partner and representative of Travillah-WHM, LP, later 

submitted a letter of support on behalf of Travillah-WHM (Exhibit 38).   

All testimony supported the application, and as mentioned, there has been no opposition at all 

in this case.   The record was held open until October 11, 2010, for additional submissions by 

Applicant and comments thereon by interested parties.  On November 8, 2010,  Applicant submitted 

                                                

 

2   The Technical Staff Report is quoted and paraphrased frequently herein.       
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additional exhibits (Exhibits 26  34) and requested that the record be reopened to receive them. 

Exhibit 35.  By Order of November 10, 2010, the Hearing Examiner reopened the record to receive 

the additional filings, and closed it again, after a comment period, on November 22, 2010.  

Upon reviewing the file in preparation of this report, the Hearing Examiner realized that the 

record was still incomplete, and it therefore was reopened by Order of December 21, 2010 (Exhibit 

43) to receive additional filings (Exhibits 37-42).  The record closed again on December 21, 2010.  

The Applicant in this type of case bears a burden to overcome the legal presumption that all 

comprehensive rezoning is accurate.  In this case, the Applicant has met its burden.  As will appear 

more fully below, the evidence of record supports a finding of mistake in LMA G-653 and in the 

most recent comprehensive rezoning of the subject site (SMA G-800).  Accordingly, the Hearing 

Examiner recommends granting this application.  

III.  FINDINGS OF FACT 

A.  Subject Property  

The subject property consists of two tracts located just southwest of the intersection of Travilah 

Road and Piney Meeting House Road, in Rockville, Maryland.  The eastern (corner) property (Parcel 

P113 and Part of Parcel 400) contains approximately 1.55 acres, and is owned by Bardon, Inc; the 

western parcel (Parcel P160), which fronts on Travilah Road, contains approximately 1.99 acres, and 

is owned by Travillah-WHM, Limited Partnership.     

The eastern tract is undeveloped, while the western tract contains four structures, one of which 

is a one-story retail structure currently occupied by a dry-cleaners.  Tr. 26. The other structures consist 

of  two residential style frame buildings and one storage facility.  These features can be seen on plat 

maps of the two tracts (Exhibits 6 and 8) and photographs of the area supplied by the Applicant 

(Exhibits 32 and 33(a) through (e)).   
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Below, side by side, are the plats for the two tracts that comprise the site:

Travillah-WHM 
Property 

Bardon 
Property
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Exhibit 32 is an aerial photograph showing the entire site, with numbers keyed to the ground 

level photographs contained in Exhibits 33(a) through (e), all of which are reproduced below and on 

the following pages:  

Subject Site 

N

 

Bardon 
Property

 

Travillah-WHM 
Property 
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B.  Surrounding Area and Adjacent Development  

The area and zoning immediately around the subject site is displayed on a map provided by 

Applicant (Exhibit 29).  It shows the existing zoning on the left and the proposed zoning on the right: 

N

 

Subject 
Site

 

Subject Site
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The surrounding area was defined by the Council in LMA G-653 as bounded on the north by 

Route 28, on the east by Glen Mill Road, and on the south and west by the Pepco right-of-way.  

Although the affected area is likely much smaller than this defined area, it is sensible to keep the same 

defined area in this case for consistency, and it is shown below on a Google map.  The surrounding area 

is as depicted in the April 23, 1990 Hearing Examiner s report (p. 6) regarding LMA G-653 (Ex.. 22): 

N

 

Subject Site
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In Resolution 11-2044 granting LMA G-653, the Council characterized the neighborhood as 

suburban, with an expanded road network (page 2 of the resolution).   The April 23, 1990 Hearing 

Examiner s report, commented that the Travilah quarry, a long-standing industrial use, was located 

immediately south of the subject site,3 but the zoning neighborhood, by that time, was characterized by 

extensive residential development and roads (1990 report, p. 7).  As shown on the map reproduced on 

page 9 of this report, the zoning around the subject site, except for the quarry to its south, is largely 

residential, R-200/TDR and PD-3.  Moreover, the Google satellite photo showing the area in 2010, 

reproduced below,4 demonstrates that the area around the subject site is currently dominated by 

residential development, except for the quarry to the immediate south-southwest of the site. 

                                                

 

3  The quarry was operated at the time by Rockville Crushed Stone, Inc., which now is  Bardon, Inc., the owner of the 
eastern half of the subject site.  Resolution 11-2044 and the April 23, 1990 Hearing Examiner s report are in Exhibit 22.  
4  The Hearing Examiner takes official notice of the Google satellite photo of the area (Exhibit 42), above, and the Google 
map of the surrounding area reproduced on the previous page (Exhibit 41). 

Subject Site

 

N
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The surrounding area, as it presently exists, was described by Callum Murray of Technical 

Staff at the hearing.  In addition to the 330 acre quarry to the south of the site, there are townhouses to 

the east of Piney Meetinghouse Road and single family houses at a density of three per acre to the 

north, the west, and the northeast.  In his opinion, a small area of convenience shopping in the C-1 

zone is entirely compatible with both types of use.  Tr. 27-28. 

C.  Zoning and Land Use History  

The subject site had the following zoning history, as compiled by Technical Staff (Exhibit 25, 

pp. 1-2 ): 

The subject property received split zoning in 1958 when comprehensive zoning applied 
the C-1 Zone to approximately 2.76 acres and half-acre residential density to the 
remainder.  .  .  .  

In 1980, new comprehensive zoning was applied to the site which confirmed the C-1 Zone 
and applied the I-2 Zone for the remainder except for those portions of the site lying within 
the road right-of-way which were retained in the residential zoning classification .  .  .  

On July 7, 1986, the District Council adopted Ordinance 10-75, which . . . effectively 
rezoned about 22,000 square feet of the site from residential to commercial and industrial 
zoning.  

On May 29, 1990, the County Council . . . approved the following resolution (No. 11-
2044):  

Application No. G-653 for the reclassification from the C-1 and I-2 Zones to 
the C-4 Zone of 3.77596 acres known as parcels 160 and 113, located at 
14119 Travilah Road and 14000 Piney Meeting House Road, Rockville, in the 
6th Election District, is granted for the C-4 Zone in the amount requested.

  

On October 15, 2002, the District Council adopted Resolution No. 14-1468 approving 
Sectional Map Amendment G-800 . . . .  SMA G-800 was the first comprehensive zoning 
in the Subregion for 22 years, rezoning approximately 890 acres and confirming 
approximately 39,963 acres with existing zoning, including the subject property.  

D.  The Rezoning Request, and the Mistake in LMA-G-653 and SMA-G-800 

As mentioned at the outset, this Local Map Amendment application requests reclassification 

from the C-4  Zone (Limited Commercial) to the C-1 Zone (Convenience Commercial).   
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The Mistake:

 
The request is based on a mistake that was made twice, once in LMA G-653, which rezoned 

the site to C-4 in 1990 (Tr. 11-13), and once in SMA G-800, a comprehensive zoning measure which 

reconfirmed the zoning on the site in 2002, as a tiny part of 39,693 acres that were not recommended 

for rezoning in the sectional map amendment.  Tr. 32-33.  The comprehensive zoning in SMA G-800 

had been intended to implement recommendations in the Potomac Subregion Master Plan, approved 

and adopted April 2002.  Exhibits 39 and 40. 

The mistake is that the property in question was placed in the C-4 Zone in LMA G-653 and 

then left in the existing C-4 Zone in SMA G-800, even though that Zone renders the land almost 

unusable and certainly incapable of being developed.  This situation results from the fact that Zoning 

Ordinance §59-C-4.375 provides that No building permits shall be issued for new construction in the 

C-4 zone except on lots having a minimum frontage of 100 feet on an arterial or major road, and 

neither of the roadways on which the site has frontage, Travilah Road and Piney Meetinghouse Road, 

is an arterial or major road, as defined in County Code Sec. 49-31 and the applicable Master Plan.  The 

Approved and Adopted Potomac Subregion Master Plan classifies Travilah Road and this section of 

Piney Meetinghouse Road as Primary Residential Streets with a minimum right-of-way of 70 feet.  

Arterials in the Master Plan have a minimum right-of-way of 80  120 feet and Major Highways a 

minimum of 120-150 feet.  Exhibit 25, pp. 2-3 and Tr. 11-14. 

It must be remembered that the subject site was only one small portion of a very large area 

reviewed for the comprehensive zoning in SMA G-800.  In this process, 40,583 acres were reviewed  

and approximately 890 acres were rezoned.  Technical Staff report of July 1, 2002, for SMA G-800 

(Exhibit. 40, p. 1).  The subject site consists of less than four acres and therefore was not the main 

focus of attention.  
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Once the mistake was made in LMA G-653, its reconfirmation in the SMA G-800 was routine, 

in the absence of anyone noticing it at the time.  In fact, it was not discovered until the owner of the 

eastern portion of the site considered getting a building permit.  As testified to by the owner s agent, 

Richard Freedman (Tr. 16-17), the error was discovered about five years ago when his company 

contemplated constructing a sales facility on the site.  His engineers then informed him 

. . . that in order to do anything in the C-4 zone, you had to have 100-foot of frontage on 
a major or arterial road, and neither Travilah nor Piney Meetinghouse, and the property 
sits on the corner, is a major or arterial road.  Therefore the C-4 zone, we learned, was 
totally unusable at that location.  And so we had unusable property.   

Mr. Freedman then approached the owner of the abutting property (i.e., the western half of the 

subject site), and they agreed to try and get the property rezoned.  Ultimately, Callum Murray of 

Technical Staff initiated this process to rectify the situation. 

The Impact of the Mistake:

 

As mentioned, the major impact of the mistake is to render the property incapable of being 

developed because no building permits can be issued.  This result has negative impacts beyond the 

property itself  it deprives nearby residents of convenience commercial development which could 

serve them and it prevents the County from collecting a significant amount of tax revenue.  Mr. 

Freedman testified that he had successfully appealed the tax assessment of the property, knowing that 

it was unusable, and the assessed property value was reduced from several hundred thousand dollars to 

$5,000 for the corner property  (i.e., eastern half of the subject site).  He also had the property 

appraised for his own informational purposes in 2007, and its appraised value in the proper zone (i.e., 

C-1 Zone), was $3.5 million.  Tr. 18-19. 

The Council s Intent:

  

The County Council s intent in  LMA G-653 was clearly stated in Resolution 11-2044 (Exhibit 

22, p. 3.) 

 

[to] satisfy good planning objectives by providing commercial uses that are accessible to 
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residential neighborhoods.  That intent was clearly frustrated by providing the site with a commercial 

zone (C-4), the terms of which must necessarily result in no commercial development on the site.  

Because nobody had noticed the mistake prior to the comprehensive rezoning of the area in SMA G-

800, the error was compounded by confirming the site s C-4 Zoning, sub silentio, as part of the 39,693 

acres which were not recommended for a zoning change. 

The Solution:

  

The proposed rezoning to the C-1 Zone would carry out the intent of the Council in its local 

map amendment for the site, G-653, by  by providing commercial uses that are accessible to 

residential neighborhoods.   Exhibit 22, p. 3.  As noted by Mr. Murray, the C-4 Zone actually frustrates 

the purpose of the commercial zoning, whereas the proposed C-1 Zone would fulfill it. Tr. 24 

After rezoning, the zoning map of the area would look as depicted by Technical Staff in 

Attachment A-2 to Exhibit 13. 


