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Before: Martin L. Grossman, Hearing Examiner

HEARING EXAMINER’SREPORT AND RECOMMENDATION

1 Mr. Klauber’s support of the application was conditioned upon elimination of the “2 over 2 units from the plan.
Tr. 334-335.
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. EXECUTIVE SUMMARY

Applicant: Bowie Mill Road, LLC (Siteis owned by Montgomery County,
which supports the development as a vehicle to provide affordable
housing, consistent with the Master Plan).

LMA No. & Date of Filing: G-885, filed August 11, 2009

Zoning and Use Sought: Zone: PD-3  Use: A maximum of 114 residential units, at
least 50% of which will be affordable as either MPDUs or Work
Force Housing (WFH).? No commercial uses are proposed.

Current Zone and Use: Zone: R-200 Current Use: Undevel oped.
L ocation: At 18241 Bowie Mill Road, Olney, Maryland.
Acreage to be Rezoned: Approximately 32.74 acres

Base Density Permitted in Zone: 3 Dwelling Units per acre x 32.74 acres = 98.22 Dwelling Units

Bonus Density for MPDUSs: Additional Density Permitted with over 15% MPDUs = 22%
98 DU + 22% = 119 DU Permitted (98 + 21 = 119)

Density Proposed by Applicant : Up to 114 Dwelling Units, with 30% MPDUSs (i.e., 34 MPDUS)

Green Space Required/Planned: 30% required / 45% planned

Parking Required/Planned: 228 spaces required for 114 dwelling units/ 243 are planned.

Environmental Issues: The siteisnot in a Special Protection Area or Primary
Management Area. However, the property contains 6.7 acres of
wooded area, stream and wetland of which most will be retained
as part of the Forest Conservation requirements.

Consistency with Master Plan: Project is consistent with the 2005 Olney Master Plan.

Neighborhood Response: Thereis significant community opposition to this project, which
centers around compatibility and traffic concerns; however, one
of the chief concerns had been about “ 2 over 2” units that had
been proposed. Applicant ultimately agreed to a binding element
precluding 2 over 2 units on the site, but opposition continues.

Planning Board Recommends: Approval
Technical Staff Recommends: Approva

Hearing Examiner Recommends.  Approval

2 The 50% affordable housing requirement is a binding element on the second page of the Land Use Plan (Exhibit
132(b)), aswill be discussed later in thisreport. Applicant’s devel opment agreement with the County (Exhibit 84, p.



LMA G-885 Page 4
Il. STATEMENT OF THE CASE
Application No. G-885, filed on August 11, 2009, by Applicant Bowie Mill Road, LLC,
requests reclassification of a 32.74 -acre parcel of unimproved land from the R-200 Zone to the PD-
3 Zone. The Property is owned by the Montgomery County Government and is known as Parcel
P850. Itislocated at 18241 Bowie Mill Road, about half a mile west of Laytonsville Road, in
Olney, Maryland. The Applicant and the County have entered into a “Development Agreement and

Agreement of Sale and Purchase,” which isin the record as Exhibit 84.

The Applicant proposes to develop the property with 114 residential units, at least 40%
market-rate units, 30% Moderately Priced Dwelling Units (MPDUSs), and 30% Workforce Housing
(WFH) units.® This plan will result in 46 market rate units, 34 MPDUs and 34 WFH units. No

commercia uses are proposed.

The application for rezoning was reviewed by the Technical Staff of the Maryland-National
Capital Park and Planning Commission (M-NCPPC), who in areport dated April 9, 2010,
recommended approval (Exhibit 65).* The Montgomery County Planning Board (“Planning Board”)
considered the application on April 22, 2010 and, by a vote of 5 to 0, a'so recommended approval, as

stated in @ memorandum dated April 23, 2010 (Exhibit 71).°

Over eighty opposition letters were received from the neighboring community. The

opposition centers around compatibility and traffic concerns; however, much of the compatibility

3) and the “informational” devel opment standards on its Land Use Plan (Exhibit 132(a)) call for 60% of the unitsto

be affordable. Thus, 50% is the minimum without a development plan amendment, but 60% is the agreed-upon plan.

% Thereisabinding element on the second page of the Land Use Plan (Exhibit 132(b)), which provides for aminimum
of 50% affordable housing requirement; however, Applicant’s development agreement with the County (Exhibit 84, p.
3) and the “informational” devel opment standards on the first page of its Land Use Plan (Exhibit 132(a)) call for 30%
of the units to be MPDUs and 30% to be WFH.

* The Technical Staff Report is quoted and paraphrased frequently herein.

® |n that same memorandum, the Planning Board noted that “serious consideration should be given for alternative
detached housing types to that of the 2 over 2s while maintaining the proposed unit numbers to a maximum of 117.”
This goa was accomplished by Applicant agreeing, after the hearing, to a binding element precluding “2 over 2 units.
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concern involved Applicant’s plan to develop 24 “2 over 2 townhouse units on the site, a plan

which was later changed.

A public hearing was originally noticed for January 22, 2010 (Exhibit 21), but it was
postponed so that the Applicant could amend its application to resolve some concerns raised by
Technical Staff. Exhibit 48. Following these revisions, a new notice of a hearing date was issued on
February 17, 2010 (Exhibit 60), and the hearing proceeded as scheduled on May 3, 2010. Applicant
called five witnesses, and Joseph Giloley of the County’s Department of Housing and Community
Affairs also testified in support of the application. Five opposition witnesses testified, including four
from local civic and homeowners associations. In addition, a petition wasfiled by 21 adjacent and
confronting property owners, stating their opposition to the rezoning because they “feel the density
of the current plan is not compatible with the adjacent communities.” Exhibit 75. The People’s
Counsel participated in the proceedings and supported the application, on condition that the “2 over

2” units be eliminated. Tr. 334-335.

The record was held open until May 19, 2010, for additional submissions by Applicant and
comments thereon by Technical Staff and interested parties. Comments were received from both
sides, and the record closed on May 19. On May 21, 2010, after an exchange of correspondence
with the Hearing Examiner, Applicant submitted a revised development plan (Exhibits 132(a) and
(b)), which added a new binding element prohibiting “two-over-two” dwelling units, modified the
first binding element by reducing the total number of units planned for the site to 114; added a
binding element requiring single-family, detached dwelling units on lots of a compatible size along
Darnell Drive and Daly Manor Place; made corresponding changes on the site layout, in the General
Notes and in the Development Standards; and corrected minor typographical errorsin the Plan. The
record was therefore reopened on May 24, 2010, to receive the revised development plan and

commentary by Technical Staff and interested parties. Exhibit 134.
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On June 1, 2010, Technical Staff indicated that it had no objection to Applicant’s revised

plans and binding elements. Exhibit 136. The record closed again on June 4, 2010.

On June 23, 2010, Applicant filed aletter (dated June 21, 2010) requesting that an additional
disclosure statement regarding contributions to Council candidates be made a part of the record.
Exhibits 139 and 139(a). Therefore, on June 28, 2010, the record was reopened to receive
Applicant’s letter and the additional disclosure statement. Exhibit 140. Interested parties were

given until July 8, 2010 to comment thereon, on which date the record closed again.

After carefully reviewing the entire record, the Hearing Examiner finds himself in agreement
with the recommendations of Technical Staff and the Planning Board. The neighbors have
understandable concerns about plans for alarge development in their community, but the
development plan is consistent with what is called for in the 2005 Olney Master Plan. The Applicant
has been flexible in making changes to alleviate one of the main worries expressed by the neighbors
(the issue of two-over-two units), and has agreed to add an additional binding element requiring
single-family, detached dwelling units on lots of a compatible size along Darnell Drive and Daly
Manor Place, in order to protect compatibility with the abutting neighbors. Although the Hearing
Examiner is concerned about the amount of new traffic that will be generated on Bowie Mill Road,
all of the expert evidence isto the effect that transportation facilities will be adequate. For all the
reasons discussed below in this report, the Hearing Examiner recommends that the Council approve

this rezoning application and development plan.

I11. FACTUAL BACKGROUND
A. Subject Property
The 32.74-acre subject property islocated on the south side of Bowie Mill Road and has
approximately 950 feet of frontage along that street. Thelot is shaped like a rectangle with a notch

missing from its northeast corner. As stated by Technical Staff, the property is currently
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undeveloped and contains streams, 1.2 acres of wetland and 6.7 acres of wooded area (including 41
specimen trees), some of which will be retained as part of the Forest Conservation requirements.
Exhibit 65, p. 5. The Applicant’s Pre-Hearing Statement (Exhibit 61(a), p. 2) describes the

property’s topography as follows:

The topography of the property is reasonably level but drops downward
from the grade of Bowie Mill Road that abuts the northern side of the parcel of
land. The center of the siteis the location with the least variation in topography
from which the land slopes towards an intermittent watercourse that traverses
diagonally across the western half of the property.
The wetlands are located in the western half of the site, and they are outside of the area of
disturbance for the new development. The property’s location and its features can be seen on the

following aeria photo (Exhibit 16):

B
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B. Surrounding Area and Adjacent Development
The surrounding area must be identified in a floating zone case so that compatibility can be
evaluated properly. ThHesurrounding areais defined less rigidly in connection with a floating zone
application than in evaluating a Euclidean zone apptin. In general, the definition of the
surrounding area takes into account those areas that would be most directly affected by the proposed
development. In the present caBeg¢hnical Staff proposed to define the surrounding area

boundaries as follow&Exhibit 65, p. %:

North North Branch Stream Valley Park/Laytwile Road (MD 108)
East Laytorsville Road/Georgia Avenue (MD7)

South Morningwood Drive /Headwaters Drive

West North Branch Stream Valley Park

This surrounding area is gendyatoextensive with theeighborhoodsuggested by

Applicant in its Surrounding Neighborhood Exhibit 120(a), which is reproduced below:



