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1 These community participants initially opposed the rezoning, but after various concessions by the Applicant, they 
now do not oppose the rezoning application. 
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                                                      I.  EXECUTIVE SUMMARY 

Applicant:    Kensington Heights 2, LLC    

LMA No. & Date of Filing:  G-877, filed June 20, 2008  

Zoning and Use Sought:   Zone:  RT-8   Use: 24 Townhouses (including 4 MPDUs) and 3 
single-family, detached homes  

Current Zone and Use: Zone:  R-60 and C-T;   Current Use:  Undeveloped  

Location: West University Boulevard and Findley Road (Outlot B), Kensington   

Applicable Master Plan: 1990 Wheaton Central Business District and Vicinity Sector Plan 

Acreage to be Rezoned:  3.0157144 acres (131,364.52 sq. ft.)2  

Right-of-Way to be dedicated: None required at present, but that will be determined at Subdivision  

Density Permitted in RT-8 Zone: 8 du/acre, but up to 9.76 du/acre, per Zoning Ordinance §59-C-1.74, 
when MPDUs are provided as prescribed in Code § 25A-5(c)).   

Density Planned: 8.94 per acre (i.e., 27 Dwelling Units on 3.02 acres)  

Bldg. Coverage Allowed/Planned: 40% Maximum per §59-C-1.74 / 25% planned  

Green Space Required/Planned: 45% Minimum per §59-C-1.74 /  55% planned   

Parking Spaces Required/Planned: 54 required (2 spaces per unit) / 70 planned 

Building Height Limits: 35 feet maximum allowed / 35 feet maximum planned   

Environmental Issues: The Site is not in a Special Protection Area.  Technical Staff 
recommended submission of a forest conservation plan and a 
noise analysis at subdivision. 

Consistency with Master Plan: Project does not comport with the RT-6 and CT recommendation 
of the Sector Plan, but is consistent with its purpose and objectives. 

Neighborhood Response: Some community concerns, including pre-hearing letters in 
opposition regarding compatibility and possible traffic issues.  
There was also a failed effort of some neighbors to have the site 
designated for Legacy Open Space.

 

However, all but one of the 
opposition witnesses withdrew their opposition at the hearing. The 
Kensington Heights Citizens Association now supports the plan.  

Technical Staff Recommends: Approval   

Planning Board Recommends: On a 2-1 vote, recommended denial to await Sector Plan update 
Hearing Examiner Recommends: Approval 

                                                

 

2 The Hearing Examiner notes that there are inconsistencies in the square footage listed as the area to be rezoned in a number 
of Applicant s documents.  The original application (Exhibit 1) lists two area figures, 131,859 square feet and 131,364.52  
square feet.  The second figure, 131,364.52 square feet, is correct, as indicated by the Metes and Bounds description certified 
by the surveyor (Exhibit 92(h)). The first figure (131,859 square feet) was an error which was unfortunately carried forward 
to the amended application (Exhibit 43(a)).  See Applicant s explanation in Exhibit 95.  To rectify this problem, Applicant 
filed a corrected amended application (Exhibit 96), which lists the area to be rezoned as 131,364.52 square feet, and a 
correspondingly corrected SDP (Exhibit 95(a)).  The other discrepancies are minor differences resulting from rounding, 
which yielded the figure of 131,363 square feet listed in Applicant s Land use Report  (Exhibit 47) and the Technical Staff 
report.  The Hearing Examiner considers these discrepancies to be immaterial since the area sought to be rezoned has not 
actually been enlarged, and Applicant submitted corrected documents.  See Zoning Ordinance §59-H-2.24. 
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II.  STATEMENT OF THE CASE  

Application No. G-877, as amended by Applicant Kensington Heights 2, LLC,3  requests 

reclassification of Outlot B, Kensington Heights, from the existing R-60 and C-T Zones to the RT-

8 Zone.  The property consists of  3.0157144 acres of unimproved land (131,364.52 square feet) 

located at West University Boulevard and Findley Road, in Kensington, Maryland.   

The application was filed under the Optional Method authorized by Code § 59-H-2.5, which 

permits binding limitations with respect to land use, density and development standards or staging.  

Applicant proposes to build a development that consists of twenty-four new townhomes, including 

four moderately priced dwelling units (MPDUs), and three single-family detached homes.  The 

proposal is set forth in a revised Schematic Development Plan (SDP), Exhibit 95(a), which contains 

an illustrative diagram and a specification of the binding elements, as well as other information 

regarding the development.  

The application initially had requested rezoning to the RT-10 Zone, with a plan to build 36 

townhouses (Exhibit 1), but the Montgomery County Planning Board ( Planning Board ) voted on 

November 13, 2008, to deny the application at that density (Exhibit 40).  Thereafter, on March 19, 

2009, Applicant amended its application to request rezoning to the RT-8 Zone, with 24 townhouses 

and 3 single-family detached homes.  See Exhibit 43(a), later corrected in Exhibit 96.  

Following the amendment of the application, letters were received in support of the application 

(Exhibits 55 and 61) and in opposition (Exhibits 49, 52, 53, 54 and 81).  The pre-hearing opposition, 

led by the Kensington Heights Citizens Association (Exhibit 49), raised four concerns   sector plan 

compliance, compatibility, traffic and stormwater management.  One opponent wanted the site to 

remain in its current, unbuilt state (Exhibit 52); however pre-hearing efforts to have this property 

designated for Legacy Open Space failed.  Exhibit 58.p. 9.  Support for the application, including an 

                                                

 

3  The application was filed on  June 18, 2008, and amended on March 19, 2009 (Exhibit 43(a)).  A corrected version of the 
amended application, with an accurate acreage description, was filed on October 13, 2009 (Exhibit 96).  See footnote 2. 
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endorsement by the Action Committee for Transit (Exhibit 55), was based on the fact that the 

proposed development is an excellent example of smart growth.

  
Technical Staff of the Maryland-National Capital Park and Planning Commission ( M-

NCPPC ), reviewed the revised plans, and in a report dated July 6, 2009, recommended approval 

(Exhibit 58).4   The Planning Board considered the revised application on July 16, 2009, and by a vote 

of 2 to 1, recommended disapproval, as set forth in a memorandum dated July 17, 2009 (Exhibit 60).  

Although the Planning Board recognized that the amended application presented an improved 

design, the voting majority felt that any reclassification differing from the current 1990 Wheaton 

Central Business District and Vicinity Sector Plan should await completion of a sector plan update. 

The update process is in its beginning stages, as it is now being formulated by Technical Staff. 

A public hearing was duly noticed and convened on July 31, 2009, at which time the Applicant 

presented evidence and testimony in support of the application.  Martin Klauber, the People s Counsel,  

participated in the hearing, but he did not call any witnesses.  Two members of Technical Staff,  

Khalid Afzal and Renée Miller, testified at the request of the parties.  A number of community 

witnesses, including the Kensington Heights Citizens Association, appeared at the hearing.  Although 

all were initially opposed to the application, this situation changed dramatically after the first day of 

the hearing.  When the hearing resumed on August 19, 2009, the parties announced that an agreement 

had been reached between the Applicant and the community, and all but Virginia Sheard withdrew 

their opposition to the application.  8/19/09 Tr. 5-7 and Exhibit 88.5  

After the hearing was completed on August 19, 2009, the record was held open for additional 

filings by the Applicant (until September 4); for responses thereto by Technical Staff and interested 

parties (until September 14); and for responses by Applicant (until September 18).  This schedule was 

adhered to, and the record closed, as scheduled, on September 18, 2009.  However, it had to be 

                                                

 

4  The Technical Staff Report is quoted and paraphrased frequently herein. 
5  There were two hearing dates.  The transcript from the first is denoted 7/31/09 Tr. xx and the second, 8/19/09 Tr. xx.
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reopened and closed again on October 15, 2009, to receive a corrected application (Exhibit 96), a 

corrected final SDP (Exhibit 95(a)) and corrected executed covenants (Exhibit 95(b)).  The corrected 

filings rectified a disparity in the listed area to be rezoned, which had resulted from arithmetic errors. 

After a careful review of the entire record, the Hearing Examiner finds that Applicant s 

proposal meets the standards for reclassification of the subject site to the RT-8 Zone, and in fact, the 

planned development will be compatible with the community and in the public interest.  The Hearing 

Examiner further finds that, despite the Planning Board s 2-to-1 vote to do so,  it would be 

inappropriate to wait for approximately two years while a review of the current Sector Plan is 

completed and revisions are possibly made regarding the subject site.  This issue is discussed in Part 

III. G. of this report regarding the sector plan.  

III.  FINDINGS OF FACT 

A.  Subject Property  

The subject property (Outlot B), which has an area of about 131,364.52 square feet (3.0157144 

acres), is located just west of Westfield Wheaton Mall (commonly known as Wheaton Plaza ), at the 

southwest corner of Valley View Avenue and University Boulevard West.  Its relationship to Wheaton 

Plaza is shown below on the certified Plat Map (Ex. 8): 

Subject 
Site 
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A broader view of the area immediately around the subject site is displayed in the General 

Location Map appended as Attachment 1 to the Technical Staff report (Exhibit 58): 

Subject Site

 

Valley View Ave. 

Wheaton Plaza 

Kenmont Swim Club

 

Faulkner Place
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The Applicant provided an aerial view in its Land Use Report (Exhibit 47(a), p. 11), and Staff 

provided two other photos of the undeveloped subject site, shown below (Exhibit 58, Attachment 2): 

N

 

University Blvd 

Subject Site 
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Vehicular access to this site is via Findley Road, an existing 50-foot right-of-way, which 

terminates at the western boundary of the property, as can be seen on the general location map 

reproduced on page 7 of this report.  That same map shows that the vast majority of the subject site is 

in the R-60 Zone, with only a small sliver (3,242 square feet) on the northeastern border in the C-T 

Zone. The rest of the existing C-T Zone, adjacent to Outlot B, is used as a service road that accesses 

Wheaton Plaza.  These features can be more clearly viewed on the following Plat Map (Exhibit 75): 

Mall Access Road 

Portion of Subject Site 
Currently in the C-T 

Zone (Hatched) 
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The applicable Sector Plan, which will be discussed in Part III. G. of this report, calls for a 

somewhat larger portion of the subject site (i.e., Outlot B) to be classified in the C-T Zone, as shown 

in the following annotated Plat Map (Exhibit 76).  The remainder is recommended for the RT-6 Zone.  

7/31/09 Tr. 311-312.  

Mall Access Road 

Portion of Subject Site 
Currently in the C-T 

Zone (Hatched) 

Portion of Subject Site 
Recommended for the 
C-T Zone (Stippled) 
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According to Technical Staff (Exhibit 58, p.2), the site is generally higher in elevation than 

most of the surrounding development.  The lowest elevation is along University Boulevard and at the 

University Boulevard intersection with a service road into Wheaton Plaza.  The site increases in 

elevation from these two points towards the southeast corner of the property, nearest the cul-de-sac of 

Faulkner Place, which is at the highest elevation.   

There is a stand of trees in the southern portion of the property, which contains 1.02 acres of 

forest.  According to Environmental Planning Division (Exhibit 58, Attachment 11), that forest 

constitutes the largest remaining forested area within the Wheaton CBD Sector Plan area, and it is 

designated with a moderate priority for retention.  The remainder of the site is an open grassy field.   

There are also no streams, wetlands, floodplains or associated buffers on the site, and the 

property is not within a Special Protection Area or a Primary Management Area.  There are no steep 

slopes or highly erodible soils on site.  Exhibit 58, Attachment 11.  The site is currently unimproved 

and vacant. Exhibit 47(a), p. 5.  

The site does not have direct vehicular access to University Boulevard, but it accessed by 

Findley Road, and Findley Road connects west of  the site with Drumm Avenue, which intersects with 

University Boulevard.  The subject site is within half a mile (about 2,300 feet) of the Wheaton Metro 

Station ( as the crow flies ), and about 3.078 feet walking distance from the Metro station.  It is also 

served by both Metrobus and RideOn bus routes.  Pedestrian access will be provided by lead-in 

sidewalks to the site.  The adjacent service road for Wheaton Plaza intersects with University 

Boulevard, which is a six-lane divided highway, with left turn storage lanes.  University Boulevard 

(MD Route 193) has a 120-foot right-of-way, and is a major highway. 

    Various witnesses for Applicant testified that they had walked to the Metro from the site, 

along two different routes in from 10 to 15 minutes. 7/31/09 Tr. 62-63 and 183; 8/19/09 Tr. 105-106. 

This easy walking distance is shown on the map on the following page (Exhibit 71(a)): 
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B.  Surrounding Area 

The surrounding area must be identified in a floating zone case so that compatibility can be 

evaluated properly.  The surrounding area is defined less rigidly in connection with a floating zone 

application than in evaluating a Euclidean zone application.  In general, the definition of the 

surrounding area takes into account those areas that would be most directly affected by the proposed 

development.    

Technical Staff proposed to define the surrounding area as bordered by College View 

Drive to the north, Veirs Mill Road to the east, McComas Avenue to the south, and Hobson Street 

to the west.  Exhibit 58, p. 2.  It is depicted by a solid line on the Zoning Map,  Exhibit 67, 

reproduced on the next page.  Applicant s land planner, Al Blumberg, proposed to define the 

surrounding area more narrowly on the western border than did Technical Staff.  His surrounding 

area would stop at Drumm Avenue and Hillsdale Drive, which is the western edge of the Sector 

Plan area, and it is depicted by a dashed line on the following Zoning Map.   

Subject Site 

Metro
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Thus, Staff s definition would extend the surrounding area another 1,000 feet or so to the west, 

out to Hobson Street.  Mr. Blumberg admitted that the proposed development might have impacts, 

visual and otherwise, extending beyond his proposed surrounding area, and he indicated he could live 

with Technical Staff s definition. 7/31/09 Tr. 136-138. 

Even though there is a certain logic to stopping the surrounding area definition at the edge of 


