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1  Although Ms. Holleran testified at the hearing that We don't have a general objection to them making the addition . 
. . , (Tr. 15), her post-hearing letter (Exhibit 40(a)) attacks the density, scale and design of the proposed addition and 
raises other concerns    The Hearing Examiner therefore classifies her position as being opposed to the petition. 
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I.  STATEMENT OF THE CASE 

A.  Procedural History  

On October 9, 2009, Petitioners Korean Community Senior Housing Corporation of 

Maryland, Inc. and Korean Community Senior Housing Corporation of Maryland, Inc. II,2 filed a 

petition to modify an existing special exception for senior housing at 440 East University Boulevard, 

Silver Spring, Maryland.  The site is zoned R-60, a single-family zone which permits senior housing 

under Zoning Ordinance §59-G-2.35, as a special exception.  The existing facility currently operates 

under the name University Gardens and has been in operation since 1992, providing housing for 

low income persons pursuant to federal programs administered by the federal Department of 

Housing and Urban Development (HUD).3  Petitioner proposes to construct a new four-story 

addition containing 25,400 square feet of floor area to connect to the existing facility.  The addition 

will provide 27 additional one bedroom units for low-income seniors and a community room. The 

special exception site consists of 2.08 acres (90,457 square feet) of land.  Exhibit 3.   

Notice of  a public hearing for March 5, 2010, was issued on October 29, 2009.  Exhibit 14.  

On February 1, 2010, the Technical Staff of the Maryland-National Capital Park and Planning 

Commission (M-NCPPC) filed its Report (Exhibit 16),4 which recommended approval of the 

Petition, with conditions.  A revised Landscape and Lighting Plan (Exhibit 28) was approved by 

Staff on February 18, 2010 (Exhibit 29).  On February 19, 2010, the Montgomery County Planning 

Board voted unanimously to recommend approval, with conditions as outlined in the Technical Staff 

report (Exhibit 17). 

                                                

 

2  Petitioner, Korean Community Senior Housing Corporation of Maryland, Inc., is the fee simple owner of the 
Subject Property, and Petitioner, Korean Community Senior Housing Corporation of Maryland, Inc. II, is the entity 
securing the financing for the construction of the addition at the Subject Property.  Exhibit 3. 
3  The special exception resolution authorizing senior housing was entered on July 28,1987, but the facility did not 
begin actual operations until 1992.   Tr. 12.  On August 31, 2005, a telecommunications tower was permitted on the 
roof pursuant special exception S-2639, and the Board simultaneously granted an administrative modification to S-1424 
to permit the added cell tower.  The cell tower special exception is unaffected by the current modification petition. 
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No input from the community was received either by Technical Staff or the Hearing 

Examiner prior to the hearing.  The hearing was held, as scheduled, on March 5, 2010, and  

Petitioners called six witnesses.  One member of the community, Linda Holleran, testified on her 

own behalf and as President of the Buckingham Terrace Homeowners Association (BTHOA).  

Martin Klauber, the People s Counsel, participated in the hearing in support of the petition. Tr. 148.  

  The record was held open until April 16, 2010, for additional filings by Petitioner, review 

by Technical Staff and any additional community comments.  Petitioner made additional filings, 

including revised plans, on March 16 and 18, 2010 (Exhibits 33 and 34), and Technical Staff 

completed its review on March 19, 2010, approving the proposed revisions (Exhibit 35).  On March 

26, 2010, the Planning Board approved the Preliminary Forest Conservation Plan (PFCP, Exhibit 

39(c)).  Ms. Holleran submitted comments on April 5, 2010 (Exhibit 40), and Petitioners responded 

thereto on April 9, 2010 (Exhibit 41).  The record closed, as scheduled, on April 16, 2010, and by 

Order of  May 17, 2010, the Hearing Examiner extended the time for filing his report until June 4, 

2010.  

B.  Scope of the Review 

Zoning Code §59-G-1.3(c)(4) provides that the public hearing on modification applications 

must be limited to discussion of those aspects of the special exception use that are directly related to 

the proposed modifications; however, if the total floor area will be expanded by more than 25% or 

7,500 square feet, and the expansion, when considered in combination with the underlying special 

exception, changes the nature or character of the special exception to an extent that substantial 

adverse effects on the surrounding neighborhood could reasonably be expected, [t]he Board may 

require the underlying special exception to be brought into compliance with the general landscape, 

streetscape, pedestrian circulation, noise, and screening requirements of 59-G-1.26.

 

                                                                                                                                                            

 

4   The Technical Staff Report is frequently quoted and paraphrased herein. 
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In the subject case, the planned construction of a four-story addition, as shown on the site 

plan (Exhibit 33(f)), will expand the floor area by 25,400 square feet (i.e., more than 7,500 square 

feet).  Thus, the first prong of the provision has been exceeded.  The second part of the test is a little 

more difficult because the use will still be a residential facility for seniors, and therefore one could 

argue that its nature and character does not change; however, that cannot be the meaning of the 

statutory language, for if it were, then any increase in size, no matter how large and intrusive, would 

be insufficient to invoke the specified additional scrutiny, as long as the use itself remained the 

same.  We therefore look to the size of the increase, both physical and operational, to help determine 

whether the terms of the underlying special exception must be reviewed.   

In this case, the addition will increase the floor area from approximately 43,320 square feet 

to 68,720 (a 58% increase) and will increase the number of residential units from 65 to 92 (a 41% 

increase).  Exhibit 16, pp. 2-3.  The expansion will also create a four-story building behind the 

existing building, in an area which is presently open space.   

Given the proportions of the increase in the use and the visual impact of a four-story building 

on adjacent property owners, the Hearing Examiner finds that its nature and character would change 

to an extent that substantial adverse effects on the surrounding neighborhood could reasonably be 

expected.  In the typical special exception, the Board could therefore require, pursuant to Zoning 

Code §59-G-1.3(c)(4), that the underlying special exception be brought into compliance with the 

general landscape, streetscape, pedestrian circulation, noise, and screening requirements of 59-G-

1.26.  However, special exceptions for senior housing have a grandfathering provision built into the 

Zoning Ordinance.   Section 59-G-2.35 (h)(1), specifies the following:  

A housing facility for senior adults or persons with disabilities existing before 
May 6, 2002, is a conforming use and structure, and may be continued in 
accordance with the terms and conditions of the special exception grant. 
Modifications may be approved that are in compliance with the special exception 
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standards in effect at the time the modification is filed. If damaged, the facility may 
be rebuilt, repaired or reconstructed as it existed on May 6, 2002.  

Thus, under the terms of this language specific to this type of special exception, only the 

proposed modifications must be in compliance with the current standards.  Having examined these 

requirements, the Hearing Examiner concludes that the petition should be granted, but with 

landscaping buffers and conditions which will adequately protect the neighbors from adverse effects 

caused by the proposed modification.  

II.  FACTUAL BACKGROUND   

A.  The Subject Property and Surrounding Neighborhood  

The subject property is located at 440 East University Boulevard in Silver Spring and 

consists of 2.08 acres on part of Lot 11, Block 2, Buckingham Terrace.  It is rectangular in shape and 

is situated on the east side of East University Boulevard, approximately 150 feet north of 

Buckingham Drive, as shown below on Staff s General Location Map. Attachment 1 to Exhibit 16. 

Subject Site

 

N
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Because of the road divider which can be seen on the above map, access to and from the 

property is restricted to a right in from University Boulevard and a right out movement onto 

University Boulevard.  Currently, the property is developed with a four-story senior housing building 

and a 37-space parking facility.  The existing building contains approximately 43,320 square feet of 

floor area, and can be seen in an aerial photo (Exhibit 13(d)), a portion of which is reproduced below:   

Technical Staff reports that the property is well landscaped along the road frontage and the 

northern and southern property lines.  Exhibit 16, p. 3.  As can be seen from the above photograph, the 

part of the site behind the existing building, where the addition will be placed, is largely undeveloped.  

N

Subject Site
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The topography of the site was described by Petitioners land planner, John Sekerak.  There 

is a berm along the frontage of University Boulevard, and the grades descend as one goes eastward 

towards the rear of the property.  Tr. 25.  There are also fences around much of the perimeter of the 

property, landscape materials put in at the time of the initial construction back in 1991, and open 

areas to the rear of the property with both a lawn and a resident gardening area.  Petitioners

 

architect, Scott Knudson, pointed out that there is also an area, about midpoint behind the existing 

building, which has an elevation about 10 feet higher than the area south of that hill where the 

addition will be located.  Tr. 99-100.  

The subject site is in the R-60 Zone, as are the adjoining, single-family, detached homes to 

the east of the site.  Immediately north of the site are the Buckingham Terrace Townhouses, which 

front on Glouster Knoll Drive and are in the RT-15 Zone.  The only opposition in this case comes 

from the Buckingham Terrace Homeowners Association.  

Technical Staff proposed a definition of the general neighborhood bounded by Melbourne 

Avenue to the north, Northwest Branch Park to the east, Piney Branch Road to the south and Long 

Branch Road to the west.  Exhibit 16, p. 3.  Petitioners land planner argued that the neighborhood as 

defined by Technical Staff is much too large and includes properties that have no practical 

relationship to the subject property, especially given that the proposal is for a modification, not a 

new development. Tr. 35.  He introduced a Neighborhood Delineation and Zoning Map (Exhibit 21), 

on which he outlined what he considers the applicable neighborhood, in green.  It shows East 

University Boulevard, a six-lane highway, as a significant delineator of the neighborhood to the 

west; however, he did include those residences directly confronting the subject site on the west, 

across University Boulevard, within his defined neighborhood.  Even though they may not have 

direct view of the 27-unit addition, they have direct visual relationship to the subject property.  The 
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other extension of the neighborhood would be to include the place of worship just a couple 

properties to the north of the subject property, as well as those residences to the rear of the property 

(i.e., to the east) that may have a direct visual connection to the property.  The eastern boundary is 

set there because there is no direct vehicular or pedestrian interaction between properties further to 

the east and the subject site.  On the south, residences along Buckingham Drive and East University 

Boulevard are included, down to the Montgomery Knolls townhouse development.  Exhibit 21 is 

reproduced below: 

Neighborhood 
Boundary 

N
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Technical Staff did not supply a map showing the extent of its recommended general 

neighborhood, but it clearly extends far beyond the area of any potential adverse impact from the 

proposed modification.  As will be discussed later in this report, very little traffic will be produced 

by the new elderly residents of the proposed addition, and the proposed building will not be visible 

beyond the adjacent properties to the north, south and west.  It therefore is not justifiable to define 

the general neighborhood as extending about a half a mile to the south, as Technical Staff suggested.  

The Hearing Examiner finds that Mr. Sekerak s proposed general neighborhood, as shown on 

Exhibit 21, is appropriate.   

The defined neighborhood is all in R-60 Zone, with the exception of the RT-15 townhome 

properties (Buckingham Terrace) directly abutting the site to the north.  The properties to the east 

and south contain single-family detached homes, and there is also a non-resident medical 

practitioner s office special exception (S-1591) abutting the subject property to the south.  The area 

west of the property, across East University Boulevard, consists of single-family detached homes. A 

wireless cell antenna exists on the roof of the existing facility under special exception S-2639, and 

there is an accessory apartment (S-1081) at the corner of East University Boulevard and Wayne 

Avenue.   

B.  The Master Plan   

The property at issue is subject to the 2000 East Silver Spring Master Plan.  The Vision 

Division of Technical Staff found the proposed modification to the existing senior housing to be 

consistent with the recommendations of the applicable Master Plan.  Technical Staff commented as 

follows (Exhibit 16, p. 5): 

The special exception modification is consistent with the 2000 Approved and 
Adopted East Silver Spring Master Plan.  
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The master plan does not contain specific recommendations for this particular 
site.  The Plan s proposed land use map recommends the site for Elevator 
Apartments but there is no further recommendation for the site.  However, one of 
the main goals of the Plan is to preserve the existing residential character of the 
area.  The Plan s land use recommendations encourage neighborhood 
reinvestment and maintaining social diversity.  Staff concludes that the proposed 
project meets these goals.  By providing more affordable senior housing in the 
area this project provides an opportunity for more senior residents to reside in the 
community.   

Petitioner s land planner agreed, noting that the Master Plan is replete with references to 

protecting the existing residential neighborhoods and assuring that any development, redevelopment 

and special exception uses are compatible with the residential character of the neighborhood.  In Mr. 

Sekerak s opinion, the special exception modification will not increase the number, density or scope 

special exception uses in a way that's inconsistent with the Master Plan or that will adversely affect 

the residential nature of the area.  The proposed addition will be a modest increase to existing 

housing for the elderly, and it will not add any additional special exception use.  Tr. 31-32, 36-37.  

The Master Plan supports the current R-60 Zone, which permits the proposed use by Special 

Exception.  Given this fact, and the observations of Technical Staff and Mr. Sekerak, the Hearing 

Examiner finds that the proposed modification is consistent with the goals of the applicable Master 

Plan.   

C.  Proposed Use  

The existing building consists of approximately 43,320 square feet and contains a total of 65 

units, of which 48 are one-bedroom, 16 are efficiencies and one is a two-bedroom unit occupied by 

an on-site housing manager.  Tr. 123.  All of the units, both existing and proposed, are for very low 

income seniors.  There is also an office, recreational rooms, a library, a kitchen and a laundry room.   

Petitioners seek to modify the existing special exception to:   

(1) permit construction of a new four-story, 25,400 square-foot, addition to the existing facility;  
(2) provide 27 one-bedroom units within the new addition;  
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(3) enclose the 80-square foot front door entrance area; 
(4) relocate the existing shed to the rear of the property;  
(5) remove any reference to a shuttle bus because the shuttle bus is not necessary due to the 

multiple modes of public transportation; 
(6) replace and relocate the entrance sign; and 
(7) re-stripe the parking area to improve the dimensions of ADA spaces (without adding 

new spaces).   

There will be no new staff members, no change in hours and no additional parking.  Petitioners 

vision for the completed addition, as viewed from the southeast (Exhibit 8), is shown below: 

The Proposed Addition to the Facility:

  

The proposed addition will be connected to the rear of the existing four-story building by an 

enclosed corridor at the Terrace (ground) level in the back.5  The new building will also provide a 

community room with a walk-out patio area for the residents.   The proposed addition will be set back 

approximately 60 feet from the nearest single-family homes to the east (30 feet from the property 

                                                

 

5  There were originally going to be connections at two levels, but that plan was modified at the hearing (Tr. 124-127), 
and a revised floor plan (Exhibit 33(b) and (j)) was submitted and approved by Technical Staff thereafter.        

Southern Portion of 
Existing Building 

Proposed 
Addition 
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line).  The façade of the new building, facing the nearest residences, will be articulated with a portion 

of the addition stepping down to three stories, as can be seen in the above architect s sketch.  

The final site plan layout for the addition (Exhibit 33(f)) is reproduced below:  

As can be seen on the site plan, the proposed addition will be erected perpendicular to the existing 

building, but south of the center line of the existing building, which moves it further away from the 

townhouses to the north and takes advantage of the ten-foot drop in grade at that point.  Tr. 99-100. 

Sign

 

Buckingham Terrace Townhomes

 

Front Enclosure

 

Shed (new 
location) 
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The remainder of the site plan consists of General Notes, Development Standards, a Parking 

Tabulation and an Area Tabulation, all of which are set forth below: 
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Elevations (Exhibit 33(c) and (k)) and floor plans for the first floor (Exhibits 33(b) and (j)) 

and for the terrace level (Exhibit 6(e)) are reproduced below:  
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Scott Knudson, the architect for the proposed addition, testified that the addition will be 

completely behind the existing building and shorter than it.  The addition will therefore be 

essentially invisible from University Boulevard.  Although the walls of the addition will not directly 

abut the walls of the existing building to allow light to reach the individuals with windows in the 

back, the two buildings will function as a single, united whole.     

Mr. Knudson further testified that the proposed addition will be ADA compliant.  There will 

be  full accessibility into the public spaces in the common areas and the corridors, and three of the 

units will be handicap accessible to meet uniform federal accessibility standpoints.   

In Mr. Knudson s opinion, the proposed addition will comply with the Zoning Ordinance 

requirements for a special exception in a residential zone regarding compatibility and exterior 

appearance.  It will maintain consistency with the context in terms of scale and size.  It will be 

slightly lower than and not as long as the existing apartment building.  It also steps down at the rear 
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as it approaches the single-family homes,  and the building will be sited to take advantage of the 

topography to reduce its apparent scale.  Finally, materials that are residential in feel and are typical 

of buildings of this type will be used (brick and siding), with window fenestration patterns that are 

very residential in scale and style.    

In Mr. Knudson s opinion, the proposed addition will be in harmony with the general 

character of the neighborhood considering the design, scale, height and bulk of the proposed 

addition.  It will also be well-related to the surrounding area in its siting, scale, bulk, height, 

materials and textures, and will have a residential appearance throughout.  It will look very much 

like most residential multi-family buildings in the County.  Tr. 88-111.  

Technical Staff agreed, finding that the siting and orientation of the proposed building will 

minimize the appearance of bulk and mass as it appears from the nearest residential homes.  Exhibit 

16, p. 13.   The Hearing Examiner notes that the Board already found, in its 1987 grant of the special 

exception, that this portion of University Boulevard contains mixed uses , both in size, bulk and 

use, thus the proposed [now existing] building will not be incompatible with the neighborhood. 

Board Opinion, p. 8.   

The Front Entrance Enclosure and Movement of the Shed:

  

Two structural modifications are proposed that are independent of the new addition.  Both 

are shown on the site plan.  Petitioners propose to enclose the 80-square foot area under the existing 

roofed, front door entrance, to provide a weather-protected foyer.  The glass enclosure is for the 

convenience of the residents and for the conservation of heating and cooling.  It will provide a 

weatherized access to the front of the building, without expanding the roof area. Tr. 27 and 95.  

The second change relates to the existing wooden shed.  It is currently located at the end of 

the entrance drive immediately behind the southeastern corner of the existing building.  The shed 
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would be relocated to the back (i.e., southeast) corner of the subject property in order to keep it in 

the rear yard area once the new addition is built (i.e., behind the new addition).  It will have 

sufficient setbacks in its new location to more than meet the R-60 Zone setback requirements for an 

accessory structure.   

Landscaping and Lighting:

  

The revised Landscape and Lighting Plan for the subject site (Exhibit 33(g)) is reproduced 

below and on the following page: 

Buckingham Terrace Townhomes

 

Sign
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Petitioner s landscape architect, Surina Singh, testified that the landscape and lighting plan is 

consistent with the requirements of the Zoning Ordinance.  Tr. 71-87.  It proposes shade trees and 

evergreen trees around the perimeter that would act as a visual buffer, and consideration was given 

to views from outside, filling gaps between existing trees and voids that would be created with trees 

that would be removed due to the construction.  In Ms. Singh s opinion, the proposed structure will 

be well-related to the surrounding area in its landscaping.  The strategic location of the proposed 

building within the site, coupled with the landscape buffering and the screening, would help the 

building blend well and relate to its surroundings.  The proposed structure will have suitable 

landscaping and screening, consisting of plantings and fencing.  

Technical Staff recommended additional shrubs as a buffer between the outdoor patio and the 

stormwater management area southeast of the building (Exhibit 16, p. 2).  This recommendation was 

implemented, and the revised landscape and lighting plan now reflects these improvements.6  The 

revised Landscape and Lighting Plan (Exhibit 33(g)) also added additional photometric data 

requested by the Hearing Examiner at the hearing, and the revised plan was approved by Technical 

Staff before the record closed (Exhibit 35(a)).    

 There are existing pole lights in the front of the existing building, and in the back of the 

existing building, there are wall-mounted fixtures.  The new lighting proposed in this plan is 14 wall 

sconces all around the perimeter of the proposed addition.  There would not be any additional 

freestanding lights proposed as part of this plan.  The lighting analysis of the photometric 

characteristics indicate that the lighting levels will be 0.1 footcandles or less, a few feet away from 

the proposed addition, and the light will be much less than that at the property line.  These wall-

                                                

 

6  Technical Staff had also originally recommended additional plantings between the existing parking lot and University 
Boulevard.  Petitioners responded to Technical Staff that there was an existing berm and sufficient trees and shrub 
plantings in this area, and Staff concurred, as confirmed by an e-mail of February 18, 2010, from Robert Kronenberg 
(Exhibit 29). 
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mounted fixtures will be full cut-off, and according to Ms. Singh, the proposed light fixtures would 

not  contribute any glare or trespass at the adjoining property line.  Tr. 79-80.    

The Hearing Examiner notes that there are a few photometric readings on the northern side 

lot line (close to the parking lot in front of the existing building) that exceed the 0.1 footcandle limit 

established for residential zones in Zoning Ordinance §59-G-1.23(h); however, as mentioned in Part 

I of this report, special exceptions for senior housing have a grandfathering provision (Section 59-G-

2.35 (h)(1)), which allows existing conditions to remain, and applies the new standards only to the 

modifications.  It is clear from this record that the light exceedances in question will not result from 

new lighting to be added in this modification.  The planned wall sconces on the new addition will be 

shielded and will throw little light.  They certainly will not be the source of glare or light spillage at 

the northern property line.  The Hearing Examiner therefore accepts Petitioners evidence and 

Technical Staff s finding that the photometrics of this site will comply with the Zoning Ordinance. 

Signage:

  

Petitioners are proposing a new V-shaped sign that would replace the existing sign in front of 

the existing building, facing University Boulevard.  It would be a non-illuminated, freestanding sign, 

the details of which are indicated on the revised Landscape and Lighting Plan (Exhibit 33(g)): 
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The new sign is required by HUD because the old sign appeared to restrict occupancy to 

Koreans, and under fair housing rules, the facility must be open to all financially eligible seniors.  

Tr. 139-140.  The Department of Permitting Services (DPS) will have to issue a permit for the sign, 

but the fact that it will be a V-shaped sign will provide better visibility for traffic moving both 

northbound and southbound on University Boulevard.  Tr. 84-85.  

Ms. Singh testified that the new sign will conform to all the requirements of Article 59-F of the 

Zoning Ordinance.  Tr. 84.  Under §59-F-4.2(a)(3), an entrance sign to a multi-family development 

may have a sign area of up to 40 square feet.   Because the faces of the sign are only 30 degrees apart, 

the sign area of a V-shaped sign is calculated as the area of one face, not the sum of both, as shown in 

Figure 5 from the Sign Figures section Zoning Ordinance Article §59-F:    

As a result, the total area of the sign will be less than the 40 square feet permitted for an 

entrance sign under §59-F-4.2(a)(3).  Technical Staff approved the proposed sign in its supplemental 

report (Exhibit 35), and a sign permit from DPS will have to be filed with the Board of Appeals prior 

to posting of the sign. 


