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I. STATEMENT OF THE CASE

On June 2, 2009, Petitioner Victory Housing, Inc., filed a petition for a specia exception to
establish housing for seniors at 1600 St. Camillus Drive, Silver Spring, Maryland. The property is
owned by Donald W. Wuerl, Archbishop of Washington, on behalf of the St. Camillus Church.? The
special exception site consists of 1.93 acres of land, which is part of a 16.5-acre tract, more
particularly known as Lot N-070, Part of Parcel B, St. Camillus Church Property. Victory Housing,
Inc. has an option to lease the site from the Church for 99 years. Exhibit 9.

The siteis zoned R-60, a single family zone which permits Senior Housing under Zoning
Ordinance 859-G-2.35, as a specia exception. Petitioner proposes to construct a three-story plus
basement residential housing facility for the elderly to be known as “Victory Oaks at St. Camillus” to
house 49 apartment units for senior adults (i.e., age 62 and over).>

Notice of apublic hearing for January 25, 2010, was issued on October 28, 2009. Exhibit
26. On December 28, 2009, the Technical Staff of the Maryland-National Capital Park and
Planning Commission (M-NCPPC) filed its Report (Exhibit 30),* which recommended approval of
the Petition, with conditions. On January 14, 2010, the Montgomery County Planning Board voted
unanimously to recommend approval, with conditions in addition to those suggested by Technical
Staff (Exhibit 26).

Numerous letters of support were received, including from the Oakview Citizens A ssociation

! The original petition named the following Petitioner: “VICTORY HOUSING, INC. On behalf of itself and Its
Affiliate, ‘Victory Oaks, Inc.””” Exhibit 1(a). The petition was amended on January 27, 2010, to name “Victory
Oaks, Inc.” as the sole Petitioner instead of Victory Housing, Inc. because federal regulations require that ownership
bein a“single purpose entity,” rather than an organization, like Victory Housing, Inc., which owns and controls
other housing for the elderly projects. See Exhibits 54, 56 and 56(a). Victory Housing, Inc., the original petitioner,
created “Victory Oaks, Inc.” asawholly owned and controlled subordinate entity. Exhibit 54.

2 The State property records (Exhibit 66) list “O’Boyle, Patrick A. , St. Camillus Church” as the owner, as does the
petition (Exhibit 1(a)). Archbishop Patrick A. O’Boyle owned the land as a “corporation sole,” pursuant to an Act
of Congress. Private Law 319 (80" Congress, approved May 29, 1948). Heis now deceased, and his successor in
officeis Donald W. Wuerl, Archbishop of Washington. Tr. 23-25. Under Private Law 319, the Church property
owned by Archbishop Patrick A. O’Boyle passed to Archbishop Donald W. Wuerl. Exhibit 67.
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(Exhibit 25); St. Camillus Church (Exhibit 23); County Health and Human Services’ Agency on
Aging (Exhibit 29); and the Silver Spring Advisory Board (Exhibit 18(a)).> There was one |letter of
opposition from a neighbor, Kathleen Mayers, whose objections seem to center on non-land use
issues, which will be discussed in Part I1. G. of thisreport (Exhibit 32).

The hearing was held, as scheduled, on January 25, 2010. Petitioner called four witnesses,
and there was no opposition testimony. A representative of the Montgomery County Public Schools
(MCPS) testified in support of the proposal, subject to a condition which would facilitate Petitioner’s
access over land owned by the Broad Acres Elementary School. Tr. 27-38 and Exhibit 63. Martin
Klauber, the People’s Counsel, participated in the hearing in support of the petition. Tr. 142.

The record was held open until February 19, 2010, for additional filings by Petitioner and
review by Technical Staff. Petitioner made the additional filings (Exhibits 54 to 57, 59 and 62) and
Technical Staff completed its review on February 19, 2010 (Exhibits 58, 60, 63 and 64). The
record closed, as scheduled on February 19, 2010, but it was reopened on March 8, 2010, to allow
admission of some additional documents and a post-hearing exchange between Technical Staff and
the parties regarding noise attenuation (Exhibits 65 to 67). It was closed again on the same date
since al parties had already had an opportunity to comment.

[I. FACTUAL BACKGROUND
A. Description of Petitioner

The original Petitioner, Victory Housing, Inc., is the nonprofit housing arm of the Catholic

3 Asdefined in Zoning Ordinance §59-A-2.1.

* The Technical Staff Report is frequently quoted and paraphrased herein.

® A letter from Petitioner’s attorney (Exhibit 16) indicates that there were 23 letters of support he forwarded to
Technical Staff, but they do not appear to be in the Hearing Examiner’srecord. The Staff report (Exhibit 30) refersto
the correspondence but does not attach the actual letters. Staff does summarize the community response: “The proposed
special exception use is generally supported by the residents of the surrounding area, civic associations, and political
leaders as evidenced by the attached correspondence. Staff has not received any oral or written comments in opposition
to the proposed special exception.” Exhibit 30, p. 7.
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Archdiocese of Washington, specializing in the development and operation of affordable housing,
with an emphasis on housing for seniors. It operates 14 communities in Montgomery County, both
assisted living and independent living communities, two affordable housing communities for
families, and atotal of 23 communitiesin the metropolitan area. Tr. 38-39.

After filing the application, Victory Housing created the wholly owned legal entity known as
Victory Oaks, Inc., in order to comply with federal regulations. Petitioner therefore asks that the
special exception be granted in the name “Victory Oaks, Inc.” rather than Victory Housing, Inc., and
has amended the petition to so reflect. Tr. 40-42. See Exhibits 54, 56 and 56(a).

B. The Subject Property and Surrounding Neighbor hood
The subject property islocated on the east side of Beacon Road approximately 600 feet north of
its intersection with Northampton Drive and approximately 1200 feet west of New Hampshire Avenue.
Although the St. Camillus Church property consists of 16.5 acres known as Lot N-070, Part of Parcel B,
the special exception site occupies only 1.93 acres of that R-60 zoned land. The remainder of the
property, which consists of 14.5 acres of land, is developed with St Camillus Church and St Camillus

School. The entire property can be seen on the following aerial photo from the Staff report (Ex. 30, p.5):
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The special exception site islocated across Beacon Road from the Broad Acres Elementary
School and the Broad Acres Local Park. The special exception site along with the larger church
property is zoned R-60. The church school islocated immediately to the north of the subject site, on the
west side of the overall church property. Immediately to the east of the subject property is the sanctuary
of the church. Further east isthe seminary. Just to the north of the churchisafriary. Parking islocated
in the northwest corner of the overall property, as well as between the existing school and the church.
Thereis also existing parking to the south of the church and seminary.
As noted by Petitioner’s land planner, Alfred Blumberg, St. Camillus fronts on Avenel Road,
to the east. Its main entranceis off of Avenel Road through adriveway at the northern edge of the
property. Avenel Road has single-family houses confronting the church and seminary. Tr. 70-71, 97.
Beacon Road is the access into the Broad Acres Elementary School, the park to its north and
secondarily to the St. Camillus School. Beacon intersects with North Hampton Drive, which
divides the two apartment complexes to the south of the subject site. North Hampton Drive
intersects with New Hampshire Avenue to the east. There are three single-family houses on the
east side of Beacon Road, just north of North Hampton Drive. Tr. 70-71. Beacon is a dedicated
public road up to the northern property line of northernmost single-family house of the three, as

shown on the certified Zoning Map (Exhibit 13), a portion of which is reproduced below:

ST. CAMILLUS CHURCH

& SCHOOL
P.A. Qpoyle

P47

Plat 9286
16.15 Ac.

SCHOOL

P115 3.89 AC.

-----
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The portion of Beacon Road to the north of the public road is owned by Montgomery
County Public Schools (MCPS) and used by Broad Acres Elementary School. Because the public
portion of the road does not extend all the way north to the subject site, as can be seen on the above
Zoning Map, the Board of Education must agree to Petitioner’s access in order for the proposed
senior housing to be feasible. Mary Pat Wilson, areal estate management specialist for MCPS,
testified in support of the proposed special exception, subject to a condition, which must be
approved by the Board of Education, to give Petitioner’s access over the MCPS property. Tr. 27-
38. Petitioner and MCPS have agreed to the following condition to implement such an agreement
as part of this special exception (Exhibit 63):

Petitioner isrequired to enter into a Limited License Agreement with the Board of

Education of Montgomery County granting rights of ingress and egress over that

portion of Beacon Road located within the boundaries of the Broad Acres

Elementary School under terms and conditions established in said agreement.

At the suggestion of the People’s Counsdl at the hearing (Tr. 36), the Hearing Examiner would add
the following sentence: “Such a Limited License Agreement must be signed and a copy delivered
to the Board of Appeals prior to the issuance of any building permitsin this case.” This proposed
condition isincluded in Part V of this report and satisfies Planning Board condition #8.

Technical Staff proposed the following definition of the General Neighborhood: The Capital
Beltway (1-495) on the north; New Hampshire Avenue on the east; and Northwest Branch Stream
and New Hampshire Avenue on the west and south. Exhibit 30, p. 6. Although the text of the report
states that New Hampshire Avenue is the eastern boundary of the neighborhood, the illustration
accompanying it actually depicts the County line as the eastern border of the neighborhood. Mr.
Blumberg introduced Exhibit 39, an aerial photograph of the surrounding area, on which he outlined

the neighborhood, as he defined it. It differs only slightly from the map on page 6 of the Technical

Staff report, but coincides exactly with the text description by Technical Staff of the neighborhood.
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Mr. Blumberg believes that it would not make a big difference either way, but he feels that the
eastern boundary should be New Hampshire Avenbigh is a & to eight lane divided highway.
Tr. 6667. The Hearing Examiner agrees, and accepts the text description of both Staff and Mr.

Blumberg as the defined neighborhood. It is depibtddw in a portion oExhibit 39:



