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1 Mr. Zhou is Petitioner’s husband and Michael Zhang is her brother.

2 Attorney Lu appeared on behalf of the Petitioner at the January 21, 2011 hearing, but withdrew his appearance by
letter dated January 24, 2011 (Exhibit 49), and Petitioner therefore appeared pro se at the April 1, 2011 hearing,
assisted by her brother, Michael Zhang, and her husband, Shengyong Zhou.

3 Mr. Green is an attorney admitted in the District of Columbiaand New Y ork, but not in Maryland. He coordinated
for the opposition, but did not represent them. 1/21/11 Tr. 5.
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I. STATEMENT OF THE CASE

Petition S.E. 11-2, filed on August 19, 2010, requests a special exception to operate a child day
care center for up to 30 children.* The facility would be located in the basement and first floor of an
existing one-family, detached home at 14315 Marian Drive, Rockville, Maryland, in the R-200 Zone.

Petitioner, who owns and resides in the home with her husband, has been operating alicensed
child care business (i.e., a“group day care home”) in her home for up to 12 children since February
2009 (Exhibits 11 and 20). Thereisno special exception for the existing group day care home
because such afacility is permitted without a specia exception in the R-200 Zone; however, a
special exception isrequired to operate a child day care center in the R-200 Zone, pursuant to Zoning
Ordinance 859-C-1.31(d). Theday carefacility is called “Little Genius Montessori Center.”

Under the provisions of the Zoning Ordinance, 859-G-1.12, the Hearing Examiner is
authorized to hear and decide this type of petition. On September 10, 2010, the Office of Zoning and
Administrative Hearings issued a notice that the public hearing would be held before the Hearing
Examiner on January 21, 2011, at 9:30 am., in the Second Floor Hearing Room of the Stella B.
Werner Council Office Building (Exhibit 14).

The Technical Staff of the Maryland-National Capital Park and Planning Commission

reviewed the petition and, in areport dated January 5, 2011, recommended approval with conditions

4 A “child day care center” is one of three types of “child day care facilities” defined in Zoning Ordinance §859-A-2.1.
The other two are “family day care homes” for up to 8 children and “group day care homes” for up to 12 children.
A “child day care center” is defined in 859-A-2.1 as:

a. adwelling in which child day care services are provided and the provider is not aresident and
does not meet the requirements for a non-resident provider of afamily day care home or a group
day care home, or;

b. abuilding in which child day care services are provided:

1) for 13 or more children, or;
2) which exceed the staffing limits of afamily day care home, or a group day care home, or;
3) for 24 hours a day provided that they are in conformance with state and local regulations.
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(Exhibit 28).> The Montgomery County Planning Board (“Planning Board”) voted unanimously on
January 13, 2011, to endorse the Technical Staff’s recommendations, but added a recommendation
that the Hearing Examiner “consider a condition limiting the number of parents dropping off and
picking up children during each hour of the staggered arrival/departure periods as specified in
condition #4.” Memorandum of January 19, 2011 (Exhibit 34(b)).

The subject petition has engendered both considerable support and significant opposition from
the community. Pre-hearing letters of support stressed the merits of the existing program (Exhibits 16-
19, 22, 24, 25, and 29-31), which is reportedly “the only Chinese immersion program in a Montessori
environment” in the County. Exhibit 20. A pre-hearing letter and petition in opposition, signed by 24
residents of the neighborhood, raised concerns about increased traffic volume, traffic safety, parking
and appearance issues, and possibly increased noise and disruption of the neighborhood which may be
occasioned by the increased enrollment proposed for the facility. Exhibit 27(a). Similar concerns
were raised in other pre-hearing opposition letters (Exhibits 33(a) — (g)).°

The hearing was convened, as scheduled, on January 21, 2011, and testimony was presented
in support of the petition by Petitioner and nine other witnesses. With one exception,” Petitioner
adopted the findings and conclusions in the Technical Staff report as a part of her testimony and
agreed to the conditions Staff recommended. 1/21/11 Tr. 15 and 140.2 Testimony in support from

nine witnesses extolled the virtues of the day care program currently run by Petitioner and the need

® The Technical Staff report is frequently quoted and paraphrased herein.

® The Technical Staff report asserts that there is no evidence of concern from the adjoining neighbors about this petition
(Exhibit 28, p. 6), but Staff was apparently not aware of the opposition because the first opposition letter (Exhibit 27)
was dated the same date Technical Staff’sreport was issued; however, the Planning Board’s memorandum (Exhibit
34(b)) indicates that it was aware of the community’s concerns.

" The one exception is that Technical Staff mistakenly listed 174.43 feet (or 175 feet) as the lot width at the street line
and at the front building line in the text on page 2 of the Staff report and in the table on page 5 of the Staff report
(Exhibit 28). The actual ot width at the street line (i.e., Marian Drive frontage) is about 330 feet, and it is over 300 feet
at the building line. 1/21/11 Tr. 128-131.

8 The Hearing was held over two days, January 21, 2011 and April 1, 2011. Transcripts references are therefore
identified by date.
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for it in the community. 1/21/11 Tr. 28-45; 78-156; 188-190; and 205-294. Nine neighbors testified
in opposition. 1/21/11 Tr. 46-77; 157-187; 191-204; and 295-385. The vast mgjority of the
opposition testimony addressed concerns about traffic volume and safety and parking. Neither side
called atransportation expert or traffic engineer to testify.

The record was held open until February 21, 2011, to permit both sides to file written closing
arguments and to allow any party the opportunity to call atransportation expert, in which case an
additional hearing date would be scheduled.® Neither party elected to call atransportation expert;
however, both sides filed new factual material with their closing arguments. Rather than disregard the
arguably relevant, but untimely materials from both sides, the Hearing Examiner elected to reopen the
record and schedule an additional hearing date on April 1, 2011, solely to allow both sides to address
the newly proffered evidence. An Order to that effect wasissued on March 8, 2011 (Exhibit 68).

The hearing resumed as scheduled on April 1, 2011, and was completed on that date. Eight
new witnesses (including Petitioner’s husband) testified in support of the petition, addressing the
traffic, safety and parking issues, and opposition organizer, James Green, testified for the opposition.
The record was held open until April 11, 2011, to allow time for the filing of the transcript , and it
closed, as scheduled, on that date.

Based on athorough review of the entire record, the Hearing Examiner concludes that the
special exception should be granted, but that for at least the first year of operations, the number of
children permitted at the site should not exceed 22. That number may be increased to up to 30, if
approved by the Hearing Examiner at afollow-up hearing after one year of operations under the

special exception, as spelled out in the conditionsin Part 1V of this Opinion.

° The Hearing Examiner inadvertently scheduled the closing date on a holiday, so the record initially closed on the next
day, February 22, 2011.
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I. FACTUAL BACKGROUND
A. Subject Property and Surrounding Neighbor hood
The proposed child day care center would operate in the finished basement of an existing,
single-family, detached, two-story home,™ at 14315 Marian Drive, Rockville, Maryland. The
property’slegal descriptionisLot 1, Block A in the Hunting Hill Estates subdivision, and it contains
about 1.344 acres (58,370 square feet of land). Itisthefirst property on the southeast side of Marian
Drive, located at the southwest corner of the intersection of Marian Drive and Glen Mill Road, as can

be seen on the following Map appended to the Technical Staff report as Attachment 1:

e W
General
Neighborhood

LEGEND 1 inch = 300 feet

Agdrass: 14315 Marian Dr, Rockyille
@ Proposed Special Exception @ Paved Area
C) Parcel Lake and Pond
Buildi s Stream and River .
@D suiding Key Map ~\_

10 A's photographs in this report show, the home appears to be three stories when viewed from the rear, and there is
ground level accessin the rear to the lower (basement) level.
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The property has about 330 feet of frontage on Marian Drive, and the lot width is over 300
feet at the building line™* 1/21/11 Tr. 128-131. Based on measurements on the Surveyor’s Plat
(Exhibit 6(a)) and the scale of the Site Plan, the frontage on Glen Mill Road appears to be 170 to 180

feet.1?

The following photographs from Exhibit 12 show the subject site and the dwelling:

Exhibit 12(b) — The subject site’snorthwest sidefrom Marian Drive
(i.e., looking towardsthe southeast, in the direction of Glen Mill Road)

1 Asmentioned in an earlier footnote, Technical Staff mistakenly listed 174.43 (or 175 feet) feet as the lot width at the
street line (i.e., the Marian Drive frontage) and at the front building line in the Staff Report (Exhibit 28). Staff was
apparently misled by seeing the number <“174.43” on the site plan (Exhibit 3) and the Surveyor’s Plat (Exhibit 6(a), but
that number referred to only a segment of the frontage.

12 Staff erroneously listed the Glen Mill Road frontage as 90 feet. Exhibit 28, p. 2.
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Exhibit 12(d) — The subject site’snortheast side from Marian Drive
(i.e., looking towar ds the southwest)

Child Care Entrance

Exhibit 12(j) — The Rear (south side) of the Dwelling, showing the Child
Care Entrance




Exhibit 12(n) - The Rear Yard
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The dwelling is set back approximately 66.5 feet from Marian Drive, and it has aleft side
(west) yard of approximately 90 feet in width, aright side (east) yard of approximately 115 feet in
width and arear yard of approximately 80 feet, based on measurements listed on the Survey Plat and
the scale of the site plan.™® The spaciousness of the site can be seen on the above photographs.

Technical Staff describes the dwelling as a two-story masonry dwelling with a basement. [t
was constructed in 2006. The property is accessed via an asphalt paved circular driveway from
Marian Drive, as depicted in photographs on pages 7 and 8 of this Opinion.. The circular driveway is
located in front of the dwelling and measures approximately 12 feet in width. Thereis also athree-car
garage and alarge area of paved blacktop adjacent to the garage which measures about 57 feet wide at
its widest point and about 90 feet long. See photograph on page 7 of this Opinion.

Technical Staff defined the general neighborhood as bordered by Darnestown Road to the
north, Glen Mill Road to the east, Bancroft Road to the south, and Shady Grove Road to the west. It
is depicted in the map supplied by Technical Staff, which is reproduced on page 6 of this Opinion.
The neighborhood is zoned R-200 for single-family residences. Single-family dwellings are present
on both sides of Marian Drive, although the two lots directly across from the subject site are vacant.
According to Technical Staff, there are no similar specia exceptions within the neighborhood.
Exhibit 28, p. 3.

Although it could be argued that the neighborhood should be defined more broadly given the
possible additional traffic from the use, the Hearing Examiner accepts Technical Staff’s
recommended definition of the general neighborhood based on the fact that the use will not be visible
beyond the neighborhood as defined by Staff, and the anticipated traffic volume impacts, as

determined by Transportation Staff, should be small. Revised Attachment 11 to Exhibit 28.

13 Once again, some of these figures differ from Staff’s figures in the text on page 3 and in the Table on page 5 of the
Exhibit 28; however, whichever figures are used, the subject site easily meets applicable development standards for the
R-200 Zone.
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B. The Proposed Use, Parking, L andscaping, Lighting, Signage and Oper ations

1. The Proposed Use:

Petitioner, who owns and resides in the home with her husband, has been operating a licensed
child care business (i.e., a“group day care home”) in her home for up to 12 children since February
2009 (Exhibits 11 and 20). Petitioner proposes to expand the existing “group day care home” for up
to 12 children into a “child day care center” for “up to 30 children, ranging in age from eighteen
months up to six yearsold. Thereisno specia exception for the existing group day care home
because such afacility is permitted without a specia exception in the R-200 Zone; however, a
special exception is required to operate a child day care center in the R-200 Zone, pursuant to Zoning
Ordinance 859-C-1.31(d). The day carefacility is called “Little Genius Montessori Center.”

The child day care business will still be operated in the existing two-story dwelling owned by

the applicant. The day care will be conducted on the lower level (walk-in basement) of the home,

which is depicted below in photographs supplied by the Petitioner (Exhibits 12(ee) — (jj)):
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The Floor Plan for the child care facility (Exhibit 5) is reproduced below:
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According to Technical Staff, Petitioner reported the size of the child care floor area as
approximately 3,000 square feet in size. Exhibit 28, p. 3. Based on the Hearing Examiner’s
calculations, the square footage measurements of the child care areain the above floor plan,
excluding the food preparation and bathroom areas, add up to 1,921 square feet. Thus, the square
footage of the child care area appears to exceed the state’s minimum requirement of 1,050 square feet
for thirty children, but that determination will be made by state licensing authorities.*

There are no changes proposed to the exterior of the existing dwelling except the addition of a
wooden fence recommended by Technical Staff for much of the site’s perimeter to help ensure safety
of the children. Exhibit 52. All of the activities associated with the business will be conducted
within the home or in the rear yard. The outside play areafor children islocated in the east side yard
and is enclosed with a 4-foot high chain link fence, as shown in the photo on page 9 of this Opinion

and below in Exhibit 12(bb):

¥ Thisfigureis based on the State requirement, in COMAR 13A.16.05.03, that a child care center licensed after
December 1, 1971, must provide a minimum of 35 square feet of indoor floor space for each child (30 X 35 = 1050).
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The Site Plan for the special exception (Exhibit 3) is reproduced below:
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2. Parking:

In addition to Petitioner and her husband, the child care facility will have up to three full time
non-resident employees and one part-time non-resident employee. The applicant intends to use the
garage and the paved area on the side of the home and part of the driveway for parking cars
associated with the business, as shown in the above site plan.

The number of parking spaces required for this use is determined by Zoning Ordinance 859-
E-3.7, which provides, in relevant part:

Child day care facility. For a family day care home or group day care home, one space

for every non-resident staff member in addition to the residential parking requirement.

The required number of spaces may be allowed on the street abutting the site. For a child

day care center, one space for every non-resident staff member in addition to the

residential parking requirement if applicable and adequate parking for discharge and

pick up of children. In thisinstance, the average drop off and pick up space required is

one space for every six children. Waivers and variances are allowed in accordance with
the Zoning Ordinance. [Emphasis added.]

Based on this provision, Technical Staff calculated that 10 parking spaces would be required —
one (1) space for each of the three non-resident staff members (i.e., 3 spaces), two (2) spaces for the
residence, and one space for every 6 children (i.e., five spaces). Exhibit 28, pp. 5-6. Staff does not
appear to account for the parking for the non-resident part-time staff member, but since Petitioner is
planning for eleven (11) off-street spaces, the Hearing Examiner finds that sufficient off-street
parking will be provided to meet the statutory minimum.

On the other hand, one of the issues raised by the community in this case is whether the
planned parking facility can function efficiently and whether excess vehicles will end up parking on

Marian Drive, thereby creating a potential hazard.” Exhibit 33(d) and 1/21/11 Tr. 312 and 348-351.

> One community witness, Bryan Cook, also testified that the parking facility was overwhelmed with vehicles “dozens
and dozens of times over the last couple of years,” though he admitted that the situation was not typical (1/21/11 Tr. 350).
Mr. Cook introduced photographs to support this claim (Exhibits 27(b)(1)-(7)), but he indicated that he did not know
whether the overflow parking resulted from some non-daycare event 1/21/11 Tr. 351-352. Convincing testimony was
provided by Ming Y ang, the director and the coordinator for the Good News Ministry Group, that the photographsin
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The Hearing Examiner reported these concernsto Technical Staff (Exhibit 54) , which responded that
they felt the parking area was sufficient, and that Petitioner could always use additional on-street
parking, which is permitted on Marian Drive.

The Hearing Examiner differs from Staff on the latter point because the sentence in Zoning
Ordinance 859-E-3.7 that permits on-street parking to make up adeficiency in the required number of
spaces refersto family day care homes or group day care homes, not to child day care centers. In
addition, the neighborhood raised significant concerns about pedestrian safety relating to cars parked
on that section of Marian Drive. Nevertheless, the photographic evidence supplied by Petitioner
convinced the Hearing Examiner that there is enough room on the surface of the proposed parking

facility for it to function properly with the number of spaces proposed. These 27 photographs are in

the record as Exhibits 64(a) — (n), two of which are reproduced below.*

guestion were taken during a gathering at Petitioner’s home that had nothing to do with the day care operation. 1/21/11
Tr. 153-156. Histestimony was supported by the testimony of another witness, Stacy Carr, at the follow-up hearing.
4/1/11 Tr. 19-25. The Hearing Examiner gives little or no weight to those photos of the overcrowded parking area
because he finds that they do not pertain to the day care facility.

16 petitioner also filed a CD and a DV D attached to her rebuttal “closing argument” (Exhibits 64(s) and (t)), which were
filmed by her brother, Michael Zhang, purporting to show the functioning of the parking facility, but the Hearing Examiner
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Therefore, the Hearing Examiner finds that the proposed parking facility is adequate to meet
the day care’s needs. If the Petitioner seeks to increase the number of children from 22 to 30 after
one year of operation, the Hearing Examiner will receive further evidence on thisissue at that time. It
is not within the Hearing Examiner’s authority to limit parking for events having nothing to do with
the operation of the day care facility.

Screening for the parking facility also appears to be adequate, as will be discussed in the
following section of this Opinion.

3. Landscaping, Lighting and Signage:

The revised Landscape and Lighting Plan (Exhibit 21) is shown below, with the Legend and Notes
reproduced on the next page:

P o WP S
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Technical Staff discussed landscaping and screening in their report (Exhibit 28, p. 6):

The eastern and northern sides of the lot, where the playground is located, are
screened with approximately 29 cypress evergreen pines. There are mature trees
situated along the south and west property lines that provide further screening.
An existing 3-rail fence is located along the southern and western sides of the
property. The applicant notes that a six-foot high wooden fence will be installed
along the property line on Glen Mill Road and the eastern part of Marian Drive, if
the special exception is granted.

This screening can be seen in the following photographs (Exhibits 12(t), (aa), (r) and (x)).

S by e

oz (eas)

Exhibit 12(r): Screening along the rear (south) Exhibit 12(x): Screening along the parking area ( east)
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Technical Staff described the lighting on site as follows (Exhibit 28, p. 6):
The exterior illumination consists of residential style fixtures, providing safety for
parents and children entering and exiting the facility without causing glare to
surrounding properties. There are several 50-watt lamps mounted on the front of the
dwelling, on the garage side, and at the rear of the dwelling. Along the driveway,
there is alamppost (approximately 6 feet high) and approximately 20 solar lamps
mounted on stakes to provide safety for vehicles. The lighting currently in place does
not cause any glare onto adjoining properties.
Thereisno evidencein this case of excessive or non-residential lighting being employed on the
subject site. Based on this record, the Hearing Examiner finds that the proposed screening and
lighting on the site are appropriate.
There is an existing, non-illuminated, free-standing sign identifying the name of the child

care center, “Little Genius Montessori Center, ” and the telephone number of the business. Itis

depicted below (Exhibit 12(g)):

Northeast view : Sign at the corner of Glen Mill Rd. and Marian Dr,

The signislocated at the corner of Glen Mill Road and Marian Drive, and according to
Technical Staff, measures 12 inches by 24 inches, which is consistent with Zoning Ordinance 859-F-

4.2(a)(1). No additional sign is planned, per the Statement of Operations (Exhibit 20, p. 4).
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There are no environmental issuesin this case. According to Environmental Planning Staff,
Forest Conservation Exemption 42010080E was issued for this site because the application isfor an
existing structure and the proposed use will not result in clearing of existing forest or trees. Exhibit 9.
Environmental Planning Staff indicated that it “has no comments/concerns for the application.”
Exhibit 28, Attachment 12, p. 2.

4. Operations:

Petitioner’s proposal for conducting the child day care center is set forth in her revised
Statement of Operations (Exhibit 20). Petitioner notes therein that she is a certified Montessori
teacher, specializing in early childhood learning (ages 2 - 6). She received her masters degreein
consumer economics from the University of Maryland in College Park. Her varied working
experience includes, inter alia, 10 years as a Chinese school teacher. The Petitioner’s husband holds a
bachel ors degree in electronic engineering, and he teaches the music program for young children at the
childcare center and severa local schools. Both are licensed by the Maryland Department of
Education to operate a small childcare center at their home. They have been in the childcare business
since 2003 and have been operating a childcare center at this property since February 2009.

Petitioner indicates in the Statement of Operations that the Little Genius Montessori Center is
avery unique childcare center, asit is the only Chinese immersion program in a Montessori
environment with a strong music program in Montgomery County, if not in the Washington
Metropolitan area (and possibly in the country, based on the evidence). This assertion was supported
by the testimony of a number of witnesses at the hearing. e.g., Testimony of Natalie Hausknecht,
1/21/11 Tr. 32-33; and Dr. Diana Wobus, 1/21/11 Tr. 104-105.

The unique nature of this childcare facility and the quality of the program at the Little Genius

Montessori Center were undisputed in this case. Nevertheless, no matter how praiseworthy the
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program may be, it is the function of the Hearing Examiner to evaluate land use impacts in this case,
and he therefore now turnsto other operational characteristics such as staffing, hours of operation,
timing of pickups and drop-offs, and outdoor activities.

a. Saffing:

The proposed child day care center will have atotal of five full time employees. Two of these
employees (Petitioner and her husband) reside at the daycare facility and will not make any trips
during the AM or PM peak hour periods. There will be, at most, three non-resident, full-time
employees, and one non-resident, part-time employee. The latter will arrive and depart during off-
peak hours. The maximum staff is set forth as a condition in Part 1V of this Opinion and Decision.

b. Hours of Operation:

The center's hours of operation hours are from 7:30 AM to 6:30 PM, Monday through Friday.
These hours are also spelled out in a condition in the final part of this Opinion. The Statement of
Operations (Exhibit 20, p. 2) indicates that the center will be closed on most federal holidays, and
there will be awinter break between Christmas and New Y ear. It also specifies that there will be two
or three parents’ information nights held per year for enrolled families, usually in the evening, and
there will be open houses “held occasionally” for prospective families, usually on Saturdays.

At the hearing, Petitioner testified that there would be two or three open houses during the
year for waiting list parents and a Chinese New Y ear Party. 1/21/11 Tr. 245-249. Adding these open
houses to the “parents’ information nights” means that Petitioner plans to have between five and
seven such extracurricular events related to the child care facility per year. To avoid undue
imposition on the community, the Hearing Examiner will limit the number of extracurricular events
per year to a maximum of five, as specified in acondition in Part 1V of this document. Moreover,

because Petitioner has not specified how parking would be handled for such events, the condition will
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require that Petitioner arrange for parking off site (and not on Marian Drive) when the number of cars
will exceed the 11 available parking spaces on the property and to arrange for transportation to the
subject site.

c. Drop-off and Pick-up of Children:

The schedule for drop-off and pick-up of children is specified in the revised Statement of
Operations (Exhibit 20, pp. 2-3):

Parents drop off their children between 7:30 and 10:30 AM. Departure timefalls
between 3:00 PM and 6:30 PM. Parents will arrive in staggered time slots. Parents
must park their car and bring their child(ren) into the classroom. For departure, they
need to come inside the classroom to pick up their child(ren). No child will be
allowed to be outside alone without adult supervision. If an elementary school
student attends the center for before and/or after school care, they will be picked up
or dropped off by their parents or center staff. Children are not permitted to leave or
enter the center unless accompanied by an adult.

Arrival time Departure time
Group One 7:30-8:30 AM 3 PM or 5:00 - 5:30 PM
Group Two 8:30—9:30 AM 3 PM or 5:30 - 6:00 PM
Group Three 9:30—-10:30AM | 6:00-6:30 PM

The Planning Board, in itsletter of January 19, 2011 (Exhibit 34), recommended that the
Hearing Examiner “consider a condition limiting the number of parents dropping off and picking up
children during each hour of the staggered arrival/departure periods. . .” The Hearing Examiner has
given effect to this recommendation by a condition requiring that no more than ten vehicles arrive at
the subject site during any one-hour period. This arrangement must be enforced through contractual
agreement between the operator of the day care center and the parents.

This staggered drop-off and pick-up schedule should ensure that the arrivals and departures
are spread out sufficiently to avoid unduly burdening the neighborhood. If Petitioner is ultimately
permitted to have 30 children on site, this provision would allow for 10 children per hour to be

dropped off or picked up, over the three-hour drop-off and pick-up periods. Furthermore, as noted by
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Petitioner, some families may walk to the subject site and some families have two siblings attending
the center, further reducing traffic.

d. Outdoor Activities:

One of the concerns of the neighborsis the potential noise from outdoor activities of the
expanded day care center. The adjacent neighbor, Daniel Ra, testified that his home at 14300 Glen
Mill Road abuts the back yard of the subject site, as shown on Exhibit 36, and therefore will be
impacted by the increased outdoor activities. 1/21/11 Tr. 55-62. Since Exhibit 36 is a Google map of
the area, the Hearing Examiner will take official notice of the following Google map showing

essentially the same area, but with street names included for added clarity:*’

Mar chigiani Home

¥ The Hearing Examiner has also included the names of the other homeowners who testified in opposition, which were
specified on Exhibit 36. That exhibit, submitted by the opposition., also contains red Xs and pushpins identifying the
homes of those who signed a petition in opposition (14 homes on Marian Drive and 2 on Glen Mill Road). 1/21/11 Tr. 60.
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Petitioner addresses the concerns about outdoor activitiesin a section of her revised Statement
of Operations (Exhibit 20, p. 3):

Outdoor Activities

On the east side of the property, between Glen Mill Rd. and Marian Dr., thereisa

4800 square-foot fenced playground. In order to minimize noise and maintain safety,

the children will be divided into two groups. Each group will have adifferent

schedule for outdoors play time both in the morning and in the afternoon. Toddlers

and 2 year-olds will go outside first, then those 3 years old and up. Each group will

have about 45 minutes in the morning and one hour in the afternoon. The maximum

number of children playing outside at one time will not exceed 18. Occasionally

when there are special events, such as holiday or an end of school year party, all

enrolled children may be outside for alimited time.

It must be remembered that, under Zoning Ordinance 859-C-1.31(d), achild care facility for
up to 12 children may be established in this zone even without a specia exception (i.e., as a matter of
right). The Zoning Ordinance permits alarger day care facility (i.e., achild day care center) in this
zone by specia exception, and it is thus expected that a certain amount of outdoor activities will be
generated, no matter where in the zone the facility is established. In other words, a certain amount of
outdoor activity and noise is an inherent characteristic of the special exception use.

Nevertheless, the Hearing Examiner can and will impose a number of conditions to minimize
any disturbance to the neighborhood. These include limits on hours of operations, discussed above;
limiting the number of children permitted to play outdoors at any one time to 18; prohibiting an
outdoor public address system or amplified music; limiting the use of car horns to emergencies;
requiring al children to be under the direct supervision of a staff member at all times, both inside and
outside the building; requiring additional fencing on the property; requiring secured gates during
outdoor play; and requiring the Petitioner to maintain the grounds in a clean condition, free from

debris, on adaily basis. These restrictions should ensure proper maintenance of the grounds and

should ameliorate the impact on the neighbors of the increase in outdoor activity inherent in the use.






