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I. STATEMENT OF THE CASE

On August 20, 2007, Petitioner, Dayhill, LLC., filed Petition S-2710 for a specia exception to
permit construction and operation of a Child Day Care Center (the Kiddie Academy) to be built on
the R-200 zoned portion of Parcel A, Block C, Bel-Pre Manor Subdivision, located at Bonifant Road
and Catoctin Drive, in Silver Spring, Maryland. The initial application would have allowed up to 153
children on site, and that number was increased to 158 by the time it was reviewed by Technical Staff
of the Maryland-National Capital Park and Planning Commission (M-NCPPC ) and by the County
Planning Board. However, in order to address some of the concerns raised by the community at the
OZAH hearing, Petitioner subsequently reduced that figure to a maximum of 138 children on site,
and the number of staff on site would be limited to 23 full-time equivalents. Exhibit 223(a).

The property is part of alarger (3.07 acre) tract (Tax Account No. 13-01538212) owned by
Sandy Spring Bank, which has a branch on the portion of the tract it will retain. The larger tract is
split zoned C-T and R-200. On October 4, 2006, Sandy Spring Bank contracted to sell approximately
1.85 acres of the tract (the eastern portion, adjacent to Catoctin Drive, which is zoned R-200) to
Baron Investments, LLC, with settlement pending approval of the special exception. Exhibit 9. On
March 1, 2007, Baron Investments, LLC assigned all of itsinterest in the contract to Petitioner,
Dayhill, LLC. Exhibit 9.

If the special exception is approved, Petitioner plans to lease the property to a child daycare
provider, AMG, LLC, run by Milena and Garrett Mattingly, who will operate the facility under a
franchise from Kiddie Academy. Exhibit 3and 10/23/09 Tr. 76.

On September 25, 2009, the Technical Staff filed its Report (Exhibit 119)*, which

recommended approval of the petition, with conditions. The Montgomery County Planning Board

reviewed this case on October 8, 2009, and unanimously recommended approval of the petition, with

! The Technical Staff Report is frequently quoted and paraphrased herein.
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conditions and suggestions for the Board of Appeals, which will be discussed later in this report.
Memorandum dated October 15, 2009 (Exhibit 126).

The petition is strongly opposed by the community. Approximately 77 lettersin opposition
were filed,? and the Beacon Place Homeowners Association (BPHOA) participated vigorously (and
very effectively) in opposition before, during and after the six days of hearings.

The hearing was initially scheduled for December 17, 2007 (Exhibit 11), but it was postponed
anumber of times at the request of the Petitioner (Exhibits 20, 22, 23, 105 and 106) and once because
Petitioner’s traffic study was submitted too late for review by Technical Staff. Exhibit 102. The
petition was amended a number of times, and a new hearing date was noticed for September 25,
2009. Exhibit 108. At the request of the Beacon Place Homeowners Association (BPHOA), the
hearing was postponed again for one month, until October 23, 2009. Exhibit 115.

The hearing was begun, as scheduled, on October 23, 2009. Additional sessionswere held on
November 20, 2009, January 15, 2010, January 22, 2010, April 9, 2010 and May 21, 2010.3

On April 28, 2010, prior to the fina hearing date, Petitioner filed the following revised plans
and documents, attached to Exhibit 223, based on developments to that point in the hearing:

Exhibit 223 (a) April 28, 2010 Revised Statement of Operations

Exhibit 223 (b) Land Planning Report, dated August 26, 2009

Exhibit 223 (c) Revised Distance Exhibit to reflect reduction in the proposed building footprint

Exhibit 223 (d) Revised Site Plan drawing

Exhibit 223 (e) Revised Landscape Plan (sheet 1 of 3)

Exhibit 223 (f) Revised Landscape Plan (sheet 2 of 3)

Exhibit 223 (g) Revised Landscape Plan (sheet 3 of 3)

These exhibits, together with the following ones, represent the final plansin the case:

Exhibit 116(g): Revised Preliminary Forest Conservation Plan (PFCP)

Exhibits 129,170, 196 and 197: Affidavits of Compliance from Dayhill, LLC and the
Mattinglys, who will run the daycare operator, AMG, LLC

2 The vast magjority of the opposition letters consist of aform provided by BPHOA and completed by individual residents

of the neighborhood. The form letter provides boxes to check off the issues of concern and space for individual comments.

3 There were six hearing dates. The transcripts are denoted by the date of the referenced session. For example, areference to
the hearing on April 9, 2010, would be labeled “4/9/10 Tr. xx.”
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Exhibit 136: Outdoor Play Schedule

Exhibit 138: Exterior Elevations

Exhibit 139: Signage Plan

Exhibit 140: Colored Rendering of Proposed Building

Exhibit 148(e) and (f): Revised Lighting and Photometric Plans

Exhibit 148(g): Illustrative Cross-Sections Plan

Exhibit 158(b): Community Liaison Committee Plan

Exhibit 195: October 22, 2009 Planning Board Approval of Revised PFCP

Exhibit 209(g): Revised Transportation Management Plan (TMP)

Exhibit 217: Projections of Parking and Parents Pick-Ups and Drop-Offs

Exhibit 219(a) and (b): Revised Cross-Sections

Exhibit 232(a): Revised Floor Plan

Technical Staff reviewed revisionsin various plans and approved changes with regard to
impact on transportation facilities (Exhibit 166); propriety of the revised lighting plans (Exhibit 165);
appropriateness of granting a requested parking waiver (Exhibit 208); and advisability of the revised
TMP (Exhibit 224).

The final day of hearings was held on May 21, 2010, and the record closed on June 1, 2010.

It was reopened on October 15, 2010, to receive arevised floor plan (Exhibit 232(a)), which had been
described during the hearing but not filed at that time. 4/9/10 Tr. 9-10. Since the change was
described at the public hearing, and the opposition indicated it had no comments regarding the
revised floor plan (Exhibit 233), the record re-closed on October 15, 2010. Exhibit 234.

The review of this case was complicated by an underlying legal issue raised initially by
BPHOA during the first day of the hearing — whether the requested use should be characterized as a
daycare facility, which iswhat is petitioned, or a private educational institution (PEl), or both. This
issueis discussed at some length in Part IV.A. of thisreport. It isathreshold question because the
two types of special exception do not have precisely the same requirements. Aswill appear more
fully in the later discussion, the Hearing Examiner concludes that this petition could properly befiled
under the child day care specia exception provisions, athough it is a close question.

The Hearing Examiner also concludes that the neighbors have raised some legitimate

concerns, but they do not warrant denia of the subject petition. They do warrant the imposition of
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special conditions, including retention of Board jurisdiction to monitor impacts, an initial reduced-
enrollment study period, additional traffic studies, a Transportation Management Plan to limit any
potentially adverse effects and a community liaison council.
II. FACTUAL BACKGROUND
A. The Subject Property

The subject site is the eastern portion (1.85 acres) of a 3.07 acre tract of land located on the
south side of Bonifant Road, between Layhill Road, on the west, and Catoctin Drive, on the east, in
Silver Spring. The overall tract isidentified on the plat records as Parcel-A, Block C, Bel—-Pre Manor
Subdivision, and it is currently split zoned R-200 and C-T. The western portion of the property,
which iszoned C-T, consists of 1.22 acres and is currently improved with a bank building. The R-200
zoned, eastern portion of the property is the subject site of the proposed special exception; it consists
of approximately 80,802 square feet of land and is unimproved. Subdivision will be required if the
special exception is approved. The siteis depicted below in an annotated aerial photograph from the

Technical Staff report, which also shows the zoning in the area (Exhibit 119, p. 6):

] conen e
5

=-2710 - |

Lavhill Road

B
Subiect Site

..‘|

B-2 il




BOA S-2710 Page 6

Photographs of the site were attached to Petitioner’s Land Planning Report (Exhibit 223(b)) and to

the Technical Staff report (Exhibit 119):

Figure A.2

The R-200
§ portion of
the site as
viewed
from
Bonifant

Rd.

Figure A3

The C-T
portion of

1 the site as
' viewed
from
Bonifant

Rd.
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According to Technical Staff, the property contains 0.89-acres of forest on site and nine large
or specimen trees. Thereisaso asmall pocket of remnant wetlands on-site with associated buffers;
however, Technical Staff did not indicate that the site is within a special protection area or a primary
management area.  Exhibit 119, p. 10. The heavily forested areaisin the southern part of the
property, as can be seen on the aerial photo, below, provided by BPHOA (Exhibit 182). The photo

contains a good overview of the site and its immediate environs:

L,m'_mg[sz :

364 m
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Petitioner’s Land Planning Report (Exhibit 223(b), p. 5) indicates that the topography of the
property falls gradually from the northwest corner toward the southwest comer of the property along
Catoctin Drive for the first 275 feet, before falling rather steeply at 20%, and then rising again
toward the southern boundary of the property. Current access to Sandy Spring Bank is accomplished
through curb cuts on the eastern side of Layhill Road and the southern side of Bonifant Road.

The Bank has refused to allow access to the special exception site from Layhill Road acrossits
property (Exhibits 222 and 229), and therefore new curb cuts would have to be made on Catoctin
Drive to serve the proposed day care center. 4/9/10 Tr. 152-159 and 5/21/10 Tr. 7-16. Theinability of
the special exception site to obtain access from Layhill Road has created one of the major issuesin this
case — the impact on the adjacent Beacon Place Community, whose sole vehicular access to the world
isthrough Catoctin Drive, the roadway that would serve the proposed daycare center. Below, the
intersection of Bonifant Road and Catoctin Drive is depicted, with the subject site in the background.

Much of the controversy in this case surrounds the question of traffic at this intersection.

Figure A.| the site as viewed from the intersection of Bonifant Rd. and Catoctin Dr.
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B. TheNeighborhood
Technical Staff proposed to define the neighborhood (Exhibit 119, pp. 6-7), as bordered on
the north by the Argyle Country Club and Ballows Way; on the east by atownhouse development in
the R-60 zone and the R-200 Zoned single-family dwellings along the east side of Bonifant Road; on
the south by Queensguard Road and the southern boundary line of the PD-7 Zoned townhouse
development; and on the west by the Argyle Middle School (the Western boundary of the PD-7 zoned
townhouse development) and Sun Valley Circle. The neighborhood, as so defined, is reproduced

from the Staff report (Exhibit 119, p. 7):

Neighborhood, as
defined by the
Technical Staff

Technical Staff described the neighborhood (Exhibit 119, p. 7) as:

generally characterized by a mixture of residential homes, retail and office uses, and



BOA S-2710 Page 10

institutional uses. The mix of usesinclude townhomesin the RT 12.5 and PD-7 zones;

single-family dwellings and a church in the R-200 zone; gas stations, aMcDonald’s

restaurant, retail shops and offices in the two strip malls along the north side of Bell

Pre/Bonifant Road in the C-1 and O-M zones; and banks in the C-T and C-1 zones.

Petitioner’s land planner, Victoria Bryant, agreed with Technical Staff’s definition of the
boundaries of the general neighborhood, and the Hearing Examiner accepts this definition of the
neighborhood. Ms. Bryant described the general neighborhood as including a mix of uses, with the
Sandy Spring Bank on the corner, two C-1 commercial strips (to the northwest and north, across
Bonifant), a PD-7 townhouse development, a school, and residential communities in the southwest,
southeast and northeast. Some single family homes and the Beacon Place townhouse devel opment
are just to south and east of the subject site 10/23/09 Tr. 227.

Photographs of the neighborhood from the Staff report are shown below and on the following

page. The four below show the nearby residential development:

Figure A.6

Figure A.15
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Commercial uses located to the north of the site, across Bonifant Road, are depicted below:

Mercado

~ Figure A.10

~ Office and
- commercial
" uses on the
O-M zoned
area north
of the site
on Bonifant
Rd.
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zoned Plaza
del

C. TheMaster Plan

The subject siteislocated within the area covered by the 1994 Aspen Hill Master Plan. The

Aspen Hill Master Plan contains a general discussion of special exceptions (pp. 80-81) and some

general recommendations for the design of child care facilities (pp. 195-196), but most importantly it

has specific recommendations for the subject site, which isidentified as Site No. 11 in the Plan’s

listing of significant parcels (pp. 56-59). This portion of the Master Plan is quoted in full, on the next

page, along with the diagram of the area shown on page 58 of the Master Plan.
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11 Sandy Spring Bank

The 3.06-acre property islocated in the southeast corner of the intersection of Layhill
Road and Bonifant Road (Figure 20). Thisis the crossroads for the major activity
center for the Layhill Community. It is bordered by single-family detached houses on
20,000-square-foot and 6,000-square-foot lots to the east and south. Currently,
approximately 0.68 acres are zoned C-| and the remainder is zoned R-200.

In the 1970 Aspen Hill Master Plan, the development proposal for this site was shown
in the urban design study sketch. This site was recommended as afuture library. This
siteis recommended for an expansion of the existing commercia designation to |.22
acres of C-T zoning. The remainder to the property should be kept in the R-200 zone.
In addition, this Plan would support a special exception on the R-200 portion of the
site for aday care center. When this site is redevel oped, the existing trees on the
southern portion of the property should be retained, as much as possible.

The site should have access onto Catoctin Drive to provide improved access onto
Bonifant Road in either direction. The present access point is very close to the
intersection of Bonifant and Layhill Roads. |If amedian break isinstalled on Bonifant

Road, then traffic into the bank would be limited to right-in and right-out traffic only
on Bonifant Road. [Emphasis added.]

Figure 20

SIGNIFICANT PARCELS & AREAS SITE NO. 11

Showing Existing Zoning for Surrounding Properties

wegler etal Tr
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A discussion of special exceptions, in general, is contained on pages 80-81 of the Master Plan.
The relevant portions are quoted below:
SPECIAL EXCEPTIONS

To some extent, development in Aspen Hill has occurred in ways unforeseen in the
previous Plan. For example, some specia exception uses have been approved that are
out of character and scale with the low-density nature of their residential zone and the
surrounding community. This Plan recommends the following guidelines for special
exceptions to address the issues of scale and use compatibility.

... To provide guidance for locating future special exceptions, the following issues
should be considered:

« Avoid excessive concentrations of special exceptions and other
nonresidential land uses along major transportation corridors.
Sites along these corridors are more vulnerable to over-
concentration because they are morevisible . . . *[ltaicsin
original.]

. Protect major transportation corridors and residential
communities from incompatible design of special exception uses.
In the design and review of specia exceptions, the following
guidelines should be followed, in addition to those stated for
special exception uses in the Zoning Ordinance:

a. Any modification or addition to an existing building to
accommodate a special exception use should be compatible with
the architecture of the adjoining neighborhood and should not be
significantly larger than nearby structures.

b. Front yard parking should be avoided because of its commercial
appearance; however, in situations where side or rear yard parking
isnot available, front yard parking should be allowed only if it can
be adequately landscaped and screened.

c. Close scrutiny should be given to replacing or enhancing the
screening and buffering as viewed from the abutting residential
areas and along the major roadways.

Finally, thereis alengthy general discussion of the need for child care facilities on pages 195

to 196 of the Master Plan. At the end of that discussion, the Plan contains the following

* The remainder of this paragraph discusses another location, the intersection of Homecrest and Bel Pre Roads.
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recommendations and design guidelines:

Child care facilities should be encouraged to meet the needs of the residents of Aspen
Hill. To the extent possible, they should consistently provide the following:

Sufficient open space to provide adequate access to sunlight and
suitable play areas, taking into consideration the size of the facility.

L ocation and design to protect children from excessive exposure to
noise, air pollutants and other environmental factors potentially
injurious to health or welfare.

Location and design to ensure safe and convenient access. This
includes appropriate parking areas and safe and effective on-site
circulation of automobiles and pedestrians.

Location and design to avoid creating undesirable traffic, noise and
other impacts upon the surrounding community.

Consideration should be given to locations in employment centers
to provide locations convenient to work places. However, these
locations should make provisions for a safe and healthful
environment in accord with the criterialisted above.

... This Plan supports various types of child day care facilities within the planning
area, particularly those providing care to the youngest children. . . .

Technical Staff’s Community-Based Planning Division found the proposed special exception

use to be consistent with the recommendations of the 1994 Aspen Hill Master Plan, even at the

enrollment and staff levels originally proposed (Exhibit 158 children and 25 staff). See Memo of July

28, 2009 attached to the Technical Staff Report (Exhibit 119). Technical Staff’s Urban Design and

Preservation Division found the proposed specia exception use to be consistent with the first, second

and fifth design guideline bullet points quoted above. In order to satisfy the third and fourth bullet

points, Staff recommended that there be a sidewalk on Catoctin to connect to the proposed building

and aone-way driveway to control circulation through the site. Both of those recommendations have

been incorporated into Petitioner’s current proposal. Staff also suggested that Petitioner consider

“cross vehicular access with the adjacent bank property to alleviate traffic concerns on Catoctin,” but
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as mentioned elsewhere in this report, the owner of the bank’s property has refused to agree to such
an arrangement.

Technical Staff’s Development Review Division quotes the analysis of Staff’s Community-
Based Planning Division referenced above, but also adds the following note (Exhibit 119, pp. 15-16):

The 1994 Master Plan specifically recommends a day care center for the subject

property. However, given the fact that the last master plan for the area was approved in

1994, 15 years ago, the “Child Day Care” envisioned by the master plan may have been

one that is considerably smaller in terms of building size and number of children than

that proposed by the subject application. As noted by Community Based Planning Staff,

development in Aspen Hill has occurred in ways unforeseen by the current Plan.

However, in this particular case, the master plan has provided a site specific

recommendation, which isachild day care use with no specifications or restrictions.

Petitioner’s land planner, Victoria Bryant, noted that Master Plans for this site had, at least for
the last 40 years, recommended a non-residential use for thissite. The 1970's Master Plan for Aspen
Hill had recommended alibrary on this site, and the current Master Plan recommends a daycare
facility. Inher opinion, the intersection of Bel Pre and Layhill and Bonifant is not an appropriate
place for aresidential use. 1/15/10 Tr. 132-134.

The Aspen Hill master plan supports the construction of a daycare facility on this site.

The master plan also goes on to say that the need for daycare in Aspen Hill is dlightly

above average for the rest of the County, that the residentsin this area prefer a daycare

center over a home-based type facility, and that infant and toddlers were identified as

being of great need in the area. Thisfacility provides all of those, so it is very consistent

with what the master plan recommends. 1/15/10 Tr. 131-132.

Ms. Bryant reported in her Land Planning Report (Exhibit 223(b), p. 6) that thereis alack of
similar childcare uses within this part of Silver Spring, with the nearest comparable facility being 2.4
miles away (the Childtime Learning Center). She notes that other, less comprehensive childcare
options are marginally closer to the site (the Winchester School being 1.2 miles away), but there are
no daycare facilities at present along Layhill Road.

Not surprisingly, the opposition reads the Master Plan differently. They argue that when the

Master Plan was drafted in 1994, daycare centers were smaller than they are now, and the planners
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likely didn’t envision one the size being proposed here. Peter Zara, testifying on behalf of BPHOA,
noted that Technical Staff specifically mentions, in its report, that the Master Plan probably had not
intended to have a daycare center of the proposed size on that plot. 1/15/10 Tr. 227.

Janice Walden also argued on behalf of BPHOA that the proposed use is incompatible with
her neighborhood and not what was envisioned by the Master Plan recommendation. Relying on
Kiddie Academy’s website, she urged that the proposed use, given its size and “curriculum” is more
like a private educational institution (PEI) than a daycare center and should have been filed under that
category. 1/22/10 Tr. 202-220. As mentioned at the beginning of this document, that issue will be
discussed in IV.A. of thisreport.

Ms. Walden also argued that the proposed daycare center contradicts the Master Plan with
regard to traffic safety concerns. She quoted the Master Plan as stating on pages 80 and 81 that future
specia exceptions should, “avoid excessive concentrations of special exceptions and other
nonresidential land uses along major transportation corridors. Sites along these corridors are more
vulnerable to over-concentrations because they are more visible. It isimportant in this areato
minimize uses that might diminish the safety and reduce the capacity of the roadway by creating to
many access points, and conflicting turning movements.” 1-15-10 Tr. 234.

The Hearing Examiner has carefully reviewed the Aspen Hill Master Plan. It clearly
“support[s] a special exception on the R-200 portion of the site for aday care center” and
recommends “access onto Catoctin Drive.” Master Plan, p. 59. Despite the opposition’s
speculations on the point, there is no evidence from which the Hearing Examiner can conclude that
the drafters of the Master Plan only considered a smaller facility. Although Technical Staff observed

that “the ‘Child Day Care’ envisioned by the master plan may have been one that is considerably

® The way this section of the Master Plan was quoted by Ms. Walden is misleading. Without stating it at the hearing, she
left out the language between the second and third sentence which indicates that the “area” being referred to in the third
sentence is the area “near the intersection of Homecrest and Bel Pre Roads,” not the subject site. Master Plan, p. 81.



BOA S-2710 Page 17

smaller in terms of building size and number of children than that proposed by the subject
application,” Staff also concluded, “However, in this particular case, the master plan has provided a
site specific recommendation, which isachild day care use with no specifications or restrictions.”
Exhibit 119, pp. 15-16.

Given thisrecord, the Hearing Examiner concludes, as did Technical Staff, that the proposal is
consistent with the Master Plans recommendations. The recommendation in the Master Plan for a
childcare center on this site is very specific, and specific recommendations usually govern over
general recommendations, as a matter of statutory interpretation. Moreover, there are no general
recommendations in the Master Plan that defeat this proposal. Where design features were
recommended by Technical Staff (i.e., asidewalk and one-way circulation through the site) to assure
compliance with general Master Plan design recommendations, they have been implemented. In
addition, the size of the proposed building was reduced as a result of the hearing to improve
compatibility; its height is limited to 30 feet; and it will be designed with residential features (i.e.,
brick facade, residential windows and roof), as noted by Technical Staff. Exhibit 119, p. 13. Parking
will be appropriately screened.

On the other hand, the concern about traffic and safety issues expressed in the Master Plan at
p. 196, and by the opposition, must also be addressed. These issues are discussed at length in Part 11.
D. of thisreport. The Hearing Examiner concludes that the traffic and safety issues created by the
site’s location can be adequately managed by the proposed Transportation Management Plan (TMP)
and by the other conditions recommended by the Hearing Examiner in Parts I1.D. and V of this
report. Theseinclude limits on specia events, restrictions regarding on-street parking, and atraffic
impact review after the first year of operations, before full enrollment may be achieved.

Based on this record, the Hearing Examiner concludes that the proposed use, as conditioned,

is consistent with the 1994 Aspen Hill Master Plan.
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D. Proposed Use

1. Proposed Use:

Petitioner proposes to construct and operate a child daycare center for up to 138 children (on
site at any one time), supervised by 23 fulltime-equivalent staff.® They would be housed in a one-
story building with afootprint (and floor area) of 9004 square feet (approximately 127 feet by 71
feet).” Petitioner’s vision for the proposed building is depicted in the following color rendering

(Exhibit 140):

If the special exception is approved, Petitioner plans to lease the property to a child daycare

provider, AMG, LLC, run by Milena and Garrett Mattingly, who will operate the facility under a
franchise from Kiddie Academy. Exhibit 3and 10/23/09 Tr. 76.

The children will include infants (6-weeks to 18 months), toddlers (18 months to 2 years of
age), preschool age (2 to 5 years of age) and school age children (5 yearsto 12 years), for before and

after-school care. Revised Statement of Operations (Exhibit 223(a)).

® The petition initially sought to allow 158 children with a staff of 25, but it was reduced in an effort to address concerns
raised by the opposition and the Hearing Examiner. The term “fulltime-equivalent” is used in reference to the staff,
because some of the staff may be part time (i.e., two half-time workers would be equivalent to one full time worker).

" The building was originally going to be 9,728 square, but the proposal was reduced in the course of the hearing. Thus,
the current figures are smaller than those used by Technical Staff initsinitial evaluation; however, Technica Staff
approved changes to the plans. See, e.g., Exhibits 165, 166, 208 and 224.
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2. Revised Ste Plan:

The revised Special Exception Site Plan (Exhibit 223(d)), is reproduced below. A blowup of
the site layout is shown on the following pages, as well as development standards and other details

shown on the site plan:

USE: RESIDENTIAL

WelDigy 7,
| Bank Building
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