BEFORE THE COUNTY COUNCIL FOR MONTGOMERY COUNTY, MARYLAND
SITTING AS THE DISTRICT COUNCIL FOR THE MARYLAND-
WASHINGTON REGIONAL DISTRICT IN
MONTGOMERY COUNTY, MARYLAND
Office of Zoning and Administrative Hearings
100 Maryland Avenue, Room 200
Rockville, Maryland 20850
(240) 777-6660

IN THE MATTER OF:

J. KIRBY DEVELOPMENT, L.L.C. AND
VEDANTA CENTER OF GREATER
WASHINGTON D.C., INC.,

Applicants

Zoning Application No. G-836

Nat Ballard

John Clapsaddle
Wes Guckert
Jeff Kirby

Scott Wolford

For the Application

Scott Wallace, Esquire
Attorney for the Applicant

ER I S R S

Max Bronstein
Richard Kauffinger
Pat P. O'Neill
Keith Smith

In Opposition to the
Development Plan

ER R S I

Laurence Andrews
Linda Nishioka

In Opposition to the Application

ER R S S I

Danielle Bouchard

Neither in Opposition Nor in Support

ok ok ok ok ok ok ok ok sk ok ok Sk ok sk ok ok ok ok ok sk ok ok % ok k% ok ok ok ok Xk ok 4 % ok ko

ER R S R I B

Before: Francoise M. Carrier, Hearing Examiner

HEARING EXAMINER’S SUPPLEMENTAL REPORT AND RECOMMENDATION



LMA G-836 Page 2.

TABLE OF CONTENTS

Page No

L. SUMM A RY ettt e e e e r e 3
Il. STATEMENT OF THE CASE ...t e e e e et e e e et e e e eaanaeaes 4
L LN 1 LS T 1 N G 5
F S ] o] T=T o3 Gl o o =T o 1R 5
B. SUIOUNGING ATB .. ittt bbbebsebbnssnnnsnsnnnes 7
C. Zoning and Land Use HIStOIY ....ccoooiiiiiiiiii e 16
D. Prop0Sed DEVEeIOPMENT ......uuiiiiiiiiiiiiiiiiiieiiieiiiiitie bbb beseeneeeennennnees 17
E. DeVvelopmMeENt PIaN ...t e e aaaaas 22
T |V = 1S (= o e > o O USPPPPP 32
G. Environmental Issues and Storm Water Management.............ccceeeeeeevvvvvnnnnnnn. 39
H. PUDIIC FACITIES oevieiiiiii ittt e e e e e e e e e e e e eeeeees 40
N I =T TS o Xo ] =14 o ] o PSSR 41

2. WALET @NT SEWEN ..ottt e ettt s e e e e e e e e e et e e e e e e e e e eeesrnnaeeeees 47

G TR o3 o o Yo 1= 47

I. Support for the APPHCAtION........oiiiiiiiiiie e 48
J. Community PartiCipation.........cooouiiiiiiii e 49
IV. SUMMARY OF HEARING ...ttt e e e e e naaa s 57
A. Applicant’s Case in Chief ... 57
B. Community PartiCiPation ...........iiiiiiiiiiiiieiie e e e e e e e e e e e e e e e eaanees 63
C. Applicant’s ReDULLAl.........ouuii e 70
V. ZONING ISSUES .. ..o et e e e e et e e e et e e e e st e e e eaaa e eeeannns 73
A. The Development Plan ... 74
o U | o T ol [ L =T T 92
VI CONCLUSIONS ..t e e e e e et e e e e et e e e e et r e e e e et e e eeana e eeeannaeeeennns 93

VII. RECOMMENDATION ...t nne e nnnnnnnenne 94



LMA G-836 Page 3.

. SUMMARY

The present application seeks to rezone 16 acres of land at the intersection of Bel
Pre Road and Homecrest Road in Silver Spring from the RE-2 Zone to the PD-2 Zone. The 16-acre
tract is made up of three parcels. Two are developed with single-family detached homes and the
third is the site of the Vedanta Center, a non-denominational worship center. The Vedanta Center
has joined J. Kirby Development as an applicant. Together, they propose development of 38 new
homes (20 single-family detached, 12 duplex units and six MPDU townhouses) and construction of
a new worship building. The existing Vedanta Center building and guest house would remain.

This case comes to the District Council on remand. The Council remanded the
application in March, 2006, following the Hearing Examiner’'s recommendation, to give the Applicant
the opportunity to (i) rectify a series of deficiencies on the Development Plan that were identified in
the Council Resolution and in the Hearing Examiner's Report and Recommendation, and (ii)
propose a form of development that would be compatible with existing land uses in the surrounding
area, including those confronting the subject site on the west side of Homecrest Road.

The Applicant has made substantial revisions to its application, including moving six
detached homes from the Homecrest Road side of the site to the northeast corner, overlooking the
stream valley. Where the earlier Development Plan proposed ten detached homes along
Homecrest Road, the present plan proposes seven detached homes, situated on either side of a
reforestation area measuring 0.63 acres. The MPDUs have been moved from a lot fronting on
Homecrest Road to an internal lot, which would improve the visual compatibility of the development
with the surrounding area and would better integrate the MPDUs into the development as a whole.
The revised Development Plan also shows the duplex units considerably farther from the adjacent
Wheaton Moose Lodge property than on the earlier plan, with a significant forested buffer.

The Planning Board and its Technical Staff recommend approval of the application,
finding that the proposed development would satisfy the purpose clause of the PD Zone, would

implement the applicable master plan and would be compatible with the surrounding area.
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After a careful and thorough review of all the evidence of record, the Hearing
Examiner recommends that that proposed rezoning be approved on grounds that it would satisfy
the requirements of the zone, it would be compatible with land uses in the surrounding area and it

would serve the public interest.

. STATEMENT OF THE CASE

Application No. G-836, filed on March 3, 2005 by Applicants J. Kirby Development,
L.L.C. and Vedanta Center of Greater Washington D.C., Inc., requests reclassification from the RE-
2 Zone (Residential, one-family, two-acre minimum lot size) to the PD-2 Zone (Planned
Development) of 16 acres of land located at 2929, 3001 and 3031 Bel Pre Road in Silver Spring,
Maryland, in the 13™ Election District. The property is identified as Part of Lots 3, 4 and 5 of the
“‘Homecrest” subdivision, recorded in Plat Book 25, Plat 1586. The Vedanta Center is currently the
owner of Lot 4. An affiliate of J. Kirby Development became the record owner of Lot 3 subsequent
to the Council’'s remand of this case, and J. Kirby Development has a contract to purchase Lot 5.
The proposed Development Plan contemplates land swaps between the two Applicants, with both
remaining as owners.

The application was initially reviewed by Technical Staff of the Maryland-National
Capital Park and Planning Commission (“MNCPPC”) who, in a report dated October 11, 2005 (the
“2005 Staff Report”), recommended approval." The Montgomery County Planning Board (“Planning
Board”) considered the application on October 20, 2005 and recommended approval by a vote of 4
to 0. A public hearing was conducted on November 4, 2005 at which testimony and evidence were
presented in support of and in opposition to the application. In a report dated February 6, 2006, the
Hearing Examiner recommended a remand of the application to give the Applicant the opportunity

to rectify deficiencies on the Development Plan and propose a form of development that would be

! The 2005 Staff Report is liberally paraphrased and quoted in Part I of this report.
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compatible with existing land uses in the surrounding area.> On March 7, 2006, the District Council,
acting on this recommendation, remanded the case for the stated reasons.

The Applicant submitted a revised Development Plan on March 10, 2006 with very
minor changes, including removing one house along Homecrest Road. Technical Staff reviewed
the revised plan and, in a memorandum dated April 14, 2006, recommended approval. On April 27,
2006, the Planning Board voted to defer consideration of the revised plan due to concerns about
compatibility. Following extensive consultation with community members and Technical Staff, the
Applicant submitted additional, more substantial revisions to the Development Plan in June and
July, 2006. Technical Staff reviewed the revised application materials and, in a memorandum
dated July 20, 2006 (the “2006 Staff Report”), recommended approval of the rezoning. See Ex. 93.
On July 27, 2006, the Planning Board voted 4 to 0 to recommended approval of the rezoning and
Development Plan. A public hearing was convened by the Hearing Examiner on August 8, 2006,
after proper notice, at which evidence and testimony were presented both in support of and in
opposition to the application. The record was held open briefly for supplemental submissions by

the Applicant and responsive comments by community members, and closed on August 29, 2006.

lll. FINDINGS OF FACT

For the convenience of the reader, the findings of fact are grouped by subject matter.

Any conflicts in the evidence are resolved under the preponderance of the evidence test.

A. Subject Property

The subject property consists of approximately 16 acres of land located in the
northeast quadrant of the intersection of Bel Pre Road and Homecrest Road, roughly midway
between Bel Pre Road’s intersections with Georgia Avenue to the west, and Layhill Road to the

east. The three lots comprising the subject property form a nearly square tract of land, with

2 The Background and Summary of Hearing portions of the Hearing Examiner's Report and

Recommendation dated February 6, 2006 are hereby incorporated herein by reference.
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approximately 867 feet of frontage on Bel Pre Road, a five-lane undivided arterial road with an 80-
foot right-of-way, and 800 feet of frontage on Homecrest Road, a narrow, two-lane, residential
primary street. Confronting to the south, across Bel Pre Road, are three- and four-story apartments
and townhouses. Confronting to the west, across Homecrest Road, are Aspenwood Senior Living
Community, located at the northwest corner of Bel Pre and Homecrest Roads, which provides
assisted living for senior adults and special needs care; three single-family homes; and, diagonally
to the northwest, Homecrest House, a senior housing and assisted living facility. To the east, the
subject property abuts the Wheaton Moose Lodge property, which is occupied by a social lodge and
is about half wooded. To the north, the subject property abuts the Aspen Hill Club, a large complex
of indoor and outdoor sports facilities with very large tennis bubbles and other buildings, plus
extensive parking lots.

Lot 3, at the east end of the site, is mostly wooded, and has a one-story brick house,
a carport and a driveway off of Bel Pre Road. Lot 4, in the center, is also mostly wooded. It is
occupied by the Vedanta Center, a worship center consisting of a concrete and stone building with
a one-story wing and a two-story wing, which is used for congregation gatherings and as a home for
resident monks; a small, brick, 1 % story guest house; a paved driveway off of Bel Pre Road; and a
gravel parking area. Lot 5, at the west end of the site, consists mostly of grassy fields, with a one-
story brick house, a concrete block garage, a metal shed and driveway access from Homecrest
Road.

The subject property is gently to moderately sloping. It contains approximately 9.62
acres of forest, with two major forest stands rated good quality. The property contains no flood
plains, but a small stream known as Bel Pre Creek flows through the northeast part of the property.
As a result, a substantial portion of the combined property is undevelopable stream valley buffer.

The general shape and location of the subject property are shown on the map that

follows (excerpted from Ex. 60(a)).
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Area Map, from Ex. 60(a)

B. Surrounding Area

The surrounding area must be identified in a floating zone case so that compatibility
can be evaluated properly. The “surrounding area” is defined less rigidly in connection with a
floating zone application than in evaluating a Euclidean zone application. In general, the definition
of the surrounding area takes into account those areas that would be most directly affected by the
proposed development.

In the present case, Technical Staff described the surrounding area as the “Bel Pre
Road Area” designated in the 1994 Approved and Adopted Aspen Hill Master Plan (the “Master
Plan”). See 2005 Staff Report, Ex. 28 at 6; Master Plan at 46-47. As shown on the Master Plan
map on the next page, this 63-acre area extends from Bel Pre Road on the south to Homecrest
Road on the west, the property line of Argyle Country Club on the north and the Bel Pre Square

Townhouses on the east (located across from North Gate Drive).
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Bel Pre Road Area (Area 8). Master Plan Figure 16, p. 52.
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Both Mr. Perrine and Technical Staff appear to underestimate the likely impact of the
proposed development, which would represent a significant change in density and intensity of use
on a prominent corner property. The Hearing Examiner agrees with Technical Staff that the Bel Pre
Road Area as described in the Master Plan may properly be considered part of the surrounding
area for purposes of this application. The Hearing Examiner also agrees with Mr. Perrine that
confronting properties on Bel Pre and Homecrest Roads, and the adjacent property to the north,
none of which are within the Master Plan-defined area, undoubtedly would be affected by the
proposed development. Taking both into account, the Hearing Examiner designates the
surrounding area as, roughly, the Bel Pre Road Area described in the Master Plan plus properties
that are either adjacent to the subject site or directly or diagonally confronting. The relationship of
the subject property to existing land uses in the surrounding area is shown on the area map on the

next page.
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Surrounding Area Map, from Ex. 28(d)
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The surrounding area contains a mix of uses including three-story apartment
buildings, senior housing including assisted living, three- and four-story townhouses, single-family
detached homes, churches, a large sports facility, a social lodge and a country club. As shown on
the zoning vicinity map below, the zoning pattern is a mixture of RE-2, RE-2/TDR, R-200 and R-150
zoning. Mr. Perrine explained this apparently random zoning pattern by stating that at one time, the
entire area was classified under the RE-2 Zone. In 1970, the master plan recommended R-200
zoning, but that was not implemented. Instead individual, piecemeal zoning applications came in
for a variety of zones. Most of the properties in the vicinity were reclassified to their current zones
between 1965 and 1980, and were developed with a variety of uses. Mr. Perrine observed that the
current Master Plan attempted to reconcile the different rezonings and provide a plan for the
developed areas by retaining existing RE-2 classifications, while also recommending the PD-2 Zone
for the subject property and the remaining undeveloped property east of it, all the way to Big Bear
Court. Mr. Perrine noted that the PD-2 Zone has the same density as the RE-2 Zone, but allows for
more design flexibility to achieve some of the Master Plan’s other goals.

Zoning Vicinity Map, Ex. 4
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The photographs below, provided in part by the Applicant and in part by opposition
community member Linda Nishioka, depict some of the nearby land uses.

Entrance to Aspenwood Senior Living Community, from Ex. 104

1y

Choi Residence (closest to Aspenwood), from Ex. 105
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View of Aspenwood from Choi Residence, from Ex. 100



