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. SUMMARY

The subject site consists of 1.87 acres of land at the corner of Old
Georgetown Road and Glenbrook Road in Bethesda, just a few feet
from the boundary of the Bethesda Central Business District. The
site is made up of several parcels of land under common ownership.

Applicants seek to rezone the subject site from the R-60 Zone
(single-family residential) to the PD-44 Zone (Planned Development).

The subject property is the site of Christ Evangelical Lutheran Church
of Bethesda-Chevy Chase (the “church”), containing the church
building, an adjoining three-story community building that houses
various spaces used by the church and other community groups for
activities including social services and recreation, and three single-
family detached homes that are used for a child day care center and
other purposes. The site has a surface parking lot accessible from
Old Georgetown Road, Rugby Avenue and Glenbrook Road.

Applicants propose to renovate the existing church building, demolish
the single-family structures and construct a five-story community
building and an eight-story multi-family residential building with up to
107 dwelling units and a maximum height of 114 feet. Parking is
proposed to be located underground.

Applicants have applied to the County for abandonment of portions of
Rugby Avenue and Glenbrook Road that lie within the subject
property. The County Executive and a public hearing officer have
recommended approval of the abandonments. Approval of the
abandonments would be necessary to permit the proposed
development to go forward.

The Planning Board and Technical Staff recommend approval,
finding that the proposed development would comply with the
purposes of the zone, would be consistent with the applicable master
plan and would be compatible with existing and proposed uses in the
surrounding area. The Planning Board recommendation expressed
the view that changes could be made during site plan review to
improve compatibility with nearby single-family residences.

The Hearing Examiner recommends denial of the application on
grounds that the size, bulk and locations of the new construction
proposed for this site would be incompatible with single-family homes
in the immediate vicinity, and therefore would not substantially
comply with the applicable master plan or the purposes of the zone,
because neighborhood compatibility is central to both the master plan
and the purposes of the zone.

The application enjoys substantial support from church members, as
well as from various non-profit groups that provide community
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services in the Bethesda area, some of them operating out of the
church’s existing community building. Supporters argue that the
rezoning should be approved to allow the church to continue its
mission at its current location, including providing important social
services to needy Bethesda-area residents.

The application is opposed by immediate neighbors, including the
Committee of Concerned Residents of Glenbrook Road and Rugby
Avenue, made up of several residents of blocks adjacent to the
subject site. This committee (and its chair as an individual) were
represented by counsel, who brought three expert witnesses as well
as community witnesses. Several other local residents testified and
wrote letters in opposition, including representatives of the Battery
Park Citizens Association, although the citizens association did not
take a formal position.

. STATEMENT OF THE CASE

Application No. G-864, filed on November 29, 2006 by Applicants BA Old Georgetown Road,
LLC and Christ Evangelical Lutheran Church of Bethesda-Chevy Chase (together, the “Applicants”),
requests reclassification from the R-60 Zone (single-family residential) to the PD-44 Zone (Planned
Development, 44 dwelling units per acre) of 1.87 acres of land located at 8011 and 8015 Old
Georgetown Road, Bethesda, Maryland, in the 7th election district. The subject site is identified on
Tax Map HN23 as Parcels P860, P869, P816, P859; Lots 1, 2, 3, 4 and 11, Block B of Robertson’s
Addition to Bethesda; and Lot 9, Block C of Robertson’s Addition to Bethesda.

The application was initially reviewed by Technical Staff of the Maryland-National Capital Park
and Planning Commission (“MNCPPC”) who, in a report dated August 24, 2007, recommended
approval. See Ex. 98. Technical Staff submitted additional comments via email, in response to
questions from the Hearing Examiner, on July 9 and September 12, 2008. See Exs. 321 and 357.
The Montgomery County Planning Board (“Planning Board”) considered the application on September
6, 2007 and voted unanimously to recommend approval, finding that “the application is consistent with
the purpose clause and all applicable standards for the PD-44 Zone; the development plan is
compatible with existing and proposed uses in the surrounding area; and the PD-44 Zone conforms to
the recommendations of the 2006 Woodmont Triangle Amendment to the Bethesda CBD Sector Plan.”

Ex. 102. The recommendation letter includes the following qualifying language (Ex. 102 at 1-2):
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The Board expressed the position that the relationship of the proposed residential
building to the adjacent single-family detached residences needs to be carefully
examined at site plan. Specifically, Chairman Hanson believes that improved design of

the residential building can mitigate potential conflicts with existing single-family

residences. It was the position of the Board that the compatibility issue can be more

effectively addressed at site plan than at the rezoning stage.

Therefore, the Chairman recommends that the District Council view the presentations,

including the development plan, as illustrative rather than binding so that the potential

compatibility issues can be thoroughly examined and resolved at site plan.

This qualifying language and recommendation from the Planning Board Chairman are
problematic. ~The Planning Board undoubtedly has the resources and expertise to address
compatibility issues during a site plan review. It is the District Council’s responsibility, however, to
make a compatibility finding in deciding an application for rezoning. Neither case law nor the Zoning
Ordinance offers the Council an option to delegate that responsibility to the Planning Board. This is
particularly the case in the PD Zone, which requires a development plan. Pursuant to Code § 59-D-
1.1, development in the PD Zone is permitted only “in accordance with a plan approved by the district
council at the time the land is classified in” the zone. A site plan “that conforms to all non-illustrative
elements of the approved development plan” must later be approved by the Planning Board. Code §
59-D-1.2. To approve a development plan, the Council must make five findings, set out in Section 59-
D-1.61, including substantial compliance with the master plan; compliance with the purposes,
standards and regulations of the zone; compatibility with adjacent development; compliance with
environmental standards; and “[tlhat the proposed internal vehicular and pedestrian circulation
systems and points of external access are safe, adequate, and efficient.” The zones that require a
development plan, including the PD Zone, do not have the specific development standards founds in
most zones, such as building height and setback requirements. In the absence of such standards, the
development plan provides the basis for the District Council to make the necessary findings and to
assess compatibility, one of its most fundamental obligations in a rezoning case. As a result, the

Hearing Examiner concludes that the District Council does not have the discretion to consider the

Development Plan submitted in this case to be entirely illustrative.
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The qualifying language quoted above also is problematic because its statement that “improved
design of the residential building can mitigate potential conflicts with existing single-family residences”
suggests the Chair believed that the development plan presented to the Planning Board would not be
fully compatible with existing single-family residences, but that changes could be made at site plan to
achieve a compatible building design. This detracts from the substantial weight normally given to
Planning Board recommendations.

The Hearing Examiner convened a public hearing after proper notice on June 6, 2008, at which
evidence and testimony were presented in support of and in opposition to the proposed rezoning. The
hearing continued on June 6, June 24 and September 9, 2008. The record was held open until
October 6, 2008 for post-hearing submissions by the parties and was reopened briefly to accept a

correction to the site survey. The record closed on October 30, 2008.

lll. FINDINGS OF FACT

For the convenience of the reader, the findings of fact are grouped by subject matter.

Any conflicts in the evidence are resolved under the preponderance of the evidence test.

A. Subject Property

The subject property consists of approximately 1.87 acres of land located at the northwest
corner of Old Georgetown Road and Glenbrook Road in Bethesda, just north of the Bethesda Central
Business District (“CBD”). The site is irregularly shaped, with approximately 320 feet of frontage along
Old Georgetown Road on the south, 180 feet of frontage along Glenbrook Road on the east, and a
depth of approximately 310 feet along its western property line. The center of the site’s Old
Georgetown Road frontage is occupied by the church building, a traditional, brick church with a tall
spire. A three-story, brick-and-frame building located adjacent to the church to the east and
connected to the church by a breezeway is used as a community center. Immediately west of the
church is a two-story residential building that formerly housed the Bethesda Fellowship House, an

elderly day care center serving people with Alzheimer’s disease, and is currently a rental dwelling.
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The rear part of the site holds a surface parking lot with 62 spaces. The subject site also contains two
single-family homes, one located behind the community center facing Glenbrook Road, and the other
behind the parking lot facing Rugby Avenue. The Rugby Avenue house is used for a child day care
program and the Glenbrook Road house for emergency shelter and social services.

The subject property contains a number of trees, shrubs and grassy areas near the buildings
and along Old Georgetown Road. There are no wetlands, floodplains, forests, streams, rare or
endangered species or critical habitats on the property. There are no historic features on or adjacent
to the property. The photographs below show three views of the site from Old Georgetown Road.

Church and Part of Community Center Seen from Across Old Georgetown Road, Ex. 337

_—

(1

PLLEELEL

_t'-'e;,.

-SR] ) [T 1



LMA G-864 Page 7

Subject Site Seen from Old Georgetown Road Heading West, Away from CBD. Ex. 28(a)
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Subject Site Seen from Old Georgetown Road Heading East Towards CBD. Ex. 30(a)
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The general shape and location of the subject property are shown on the map that follows,

excerpted from Ex. 360(b).

Vicinity Map, excerpted from Ex. 360(b)

B. Surrounding Area

The surrounding area must be identified in a floating zone case so that compatibility can be
evaluated properly. The “surrounding area” is defined less rigidly in a floating zone case than in
evaluating a Euclidean zone application. In general, the definition of the surrounding area takes into
account areas that would be most directly affected by the proposed development.

In the present case, Technical Staff described the surrounding area as bounded by Battery
Lane to the north and west, Wilson Lane to the south and Woodmont Avenue to the east. See Ex. 98

at 2. Applicants’ land planner, Phil Perrine, defined a somewhat smaller surrounding area, bounded by
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Battery Lane to the north and west, Del Ray Avenue to the south, and the uses confronting the
property along Old Georgetown Road, between Del Ray Avenue and Battery Lane, to the east. Mr.
Perrine testified that he also considers Staff's surrounding area description to be acceptable. The
Hearing Examiner finds Mr. Perrine’s surrounding area too restrictive, given the likelihood that the
proposed eight-story building would be visible from across Old Georgetown Road for more than just
the first row of homes. Accordingly, the Hearing Examiner accepts Technical Staff’'s surrounding area
description, including within it structures on the west side of Battery Lane between Keystone Avenue
and Glenbrook Road.

The surrounding area contains a mixture of residential, office and institutional uses classified
under the R-60 (single-family), R-10 (multi-family, high density), CBD (central business district) and C-
T (commercial, transitional) Zones. To the west, the subject property abuts the Bethesda-Chevy
Chase Rescue Squad, which, like the subject site, is classified under the R-60 Zone. The rescue
squad property contains an institutional building estimated at 25 to 30 feet in height, with the rest of the
site occupied by surface parking. Farther west are single-family homes in the R-60 Zone and a
smattering of multi-family and commercial buildings in the R-10 Zone. These buildings range from
three stories in height to a 12-story multi-family building along Battery Lane.

To the north and northeast, the subject property abuts and confronts a small residential enclave
in the R-60 Zone, consisting of approximately 20 single-family detached homes on Rugby Avenue and
Glenbrook Road. The two roads meet at a joint intersection with Norfolk Avenue, forming a roughly
triangular residential neighborhood. Farther north is a mixture of commercial and multi-family uses on
the north edge of the Bethesda CBD, in the R-10 Zone, with a variety of building heights. Battery Lane
Park is located one block northeast of the subject site, stretching from the intersection of Glenbrook
and Rugby up to Battery Lane.

On the block backing onto Glenbrook Road to the east, just inside the CBD boundary at the
corner of Auburn Avenue and Norfolk Avenue, a nine-story multi-family building with retail on the

ground floor has been approved for construction. Directly to the east, the front part of the subject
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property confronts an eleven-story office building at the corner of Old Georgetown Road and
Glenbrook Road in the CBD-1 Zone. That building is a legal nonconforming use; it does not comply
with current zoning requirements, but is permitted as a “grandfathered” use. Farther east, on the same
side of Old Georgetown Road, is the bulk of the Bethesda CBD, which contains buildings of varying
heights, types and uses in three CBD Zones.

Across Old Georgetown Road, the subject site confronts single-family detached homes in the
R-60 Zone. Diagonally across Old Georgetown Road to the east is an office building in the C-T Zone
that has three stories facing Old Georgetown and four to the rear. Farther southeast on Old
Georgetown are one- and two-story buildings with commercial services and retail. To the south and
west is the Battery Park single-family neighborhood in the R-60 and R-90 Zones, stretching away from
the CBD for many blocks.

The relationship of the subject site to nearby land uses may be seen on the aerial photograph

on the next page.

[this area intentionally left blank]
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Rescue squad

Old Georgetown Rd.

Existing church

Obligue Aerial Photo, Ex. 313(b)

Glenbrook Rd.

Rugby Rd.

Battery Lane
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The subject site’s relationship to the CBD boundary and nearby zoning categories may be seen
on the map below. Photographs of the Rugby Avenue/Glenbrook Road neighborhood follow.

Zoning Map, Excerpted from Ex. 269
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Rugby Road Looking Northeast, Away from Subject Site. Ex. 333.
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Glenbrook Road Looking Northeast. First House in Photograph is Wolfe Residence, Third

House from Subject Site on Glenbrook. Ex. 332.
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Rear of Home Abutting Subject Site on Glenbrook Road (Estreicher Residence), with
Small House on Subject Site to Right and 11-Story Building on Corner of Old Georgetown Road
and Glenbrook Avenue in Background. Ex. 345(b)
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Applicants’ land planner annotated the aerial photograph below to show the heights of non-
residential buildings near the subject site.

Aerial Photograph with Building Stories, Ex. 313(a)



