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HEARING EXAMINER’S REPORT AND RECOMMENDATION

! These community participants indicated they had concerns, but did not oppose the rezoning application. Tr. 171 and
Exhibit 42. Only those individuals who offered testimony are listed in the caption. The hearing was completed on
November 6, 2009, and references to the hearing transcript will be in the format “Tr. xx.” A second hearing day was held
on June 18, 2010, solely to take evidence issues related to the surveyed boundaries of the site. That transcript will be
referenced as “6/18/10 Tr. xx.”

2 The People’s Counsel’s support was linked to there not being access to Wheaton Plaza directly from the subject site. He
also asked that issues related to removal of the on-site landfill be appropriately addressed at site plan review. Tr. 174 -175.



LMA G-879 Page 2

TABLE OF CONTENTS
Page No
|. EXECUTIVE SUMMARY ..ottt ettt bbb 3
[1. STATEMENT OF THE CASE ...ttt 4
1. FINDINGS OF FACT ...oiiieee sttt sttt sttt ae e sse st ssesseeseeneensensentessessessensennennens 8
E S o= ol (0] 1 USROS 8
B. SUMOUNGING ATEA ......eiiiiiiitiesteeie ettt sttt st et e b et esae e sbe e beeneenseeeesneesreenes 15
(G0 0 oo [ o 11 (0] V2SR 19
D. Proposed DeVEIOPIMENT.........coiiiiiiieieeie ettt sae e st e e b e tesneesre s 19
E. Schematic Development Plan and Binding Elements...........ccccooeieninieneeneecceee e 19
F. Development Standards for the ZONE ..........ccoveeieeiiieeeeee e 24
G. Consistency With the SeCtor Plan...........coiiiiiriii e e 26
H. PUDIIC FACIHTTIES ..ot nre e 29
R = 0V T {0010 1= o | USSP PRRTRRN 34
J. COMMUNILY CONCEIMIS ....euveeiieetie ettt et e stee et e e ee et e st e et e st e e s e e sateesaeeeaseesseesaseenbeeenseeaneeenseesns 37
[V. SUMMARY OF HEARING. ...ttt sttt sae et te st st snesneeneeneeneens 39
A. Applicant’S Case 1N CRIET..........ooiie e et 40
B. The People’S COUNSE ........ociiieeceee et 54
C. COMMUNILY RESPONSE......c.ueeiieeierieeieseesteeiesreesteeseesseesseeaesseessesssesseesseesessseessesneesseensesnesssennes 55
V. ZONING ISSUES. ... .ottt bbbttt b bbbt st enes 59
A. The Purpose and Requirements of the ZONE .........cccevveveeiecee v 60
2 T 00107 1] o1 1 2SS 64
O ¥ o 1o 1 1= =S PSSO 65
V1. CONCLUSIONS.... ..ottt ettt b et se et et et et e ntesbesbenreeseeneeneenes 67

VII. RECOMMENDATION ...ttt re e n e sn e nne s 68



LMA G-879

Page 3

|. EXECUTIVE SUMMARY

Applicant:

LMA No. & Date of Filing:
Zoning and Use Sought:
Current Zone and Use:

Location:

Applicable Master Plan:
Acreage to be Rezoned:

Right-of-Way to be dedicated:

Density Permitted in RT-8 Zone:
Density Planned:

Bldg. Coverage Allowed/Planned:
Green Space Required/Planned:
Parking Spaces Required/Planned:
Building Height Limits:
Environmental Issues:

Consistency with Master Plan:

Neighborhood Response:

Technica Staff Recommends:

Planning Board Recommends:
Hearing Examiner Recommends:

Kensington Heights 2, LLC

G-879, filed December 1, 2008

RT-8; Use: 11 Townhomes and 3 single-family, detached homes
R-60; Current Use: Undeveloped site of excavation fill

2609 McComas Avenue, Kensington, Maryland, abutting the
southern property line of Wheaton Plaza

1990 Wheaton Central Business District and Vicinity Sector Plan
1.806 acres (78,672 . ft.)°

Applicant proposes to dedicate 968.5 square feet along McComas
Avenue, with the precise amount to be determined at Subdivision

8 dwelling units/acre per Zoning Ordinance 859-C-1.73
7.75 dwelling units per acre (i.e., 14 Dwelling Units on 1.806 acres)

35% Maximum per 859-C-1.73 / 25% max. per binding element
50% Minimum per 859-C-1.73 / 50% minimum per the SDP

28 required (2 spaces per unit) / 46 planned

35 feet maximum allowed / 35 feet maximum planned

The Siteis not in a Special Protection Area. Thereareno
streams, wetlands, floodplains, forests or highly erodible soils on
site. Neighborhood concerns are discussed below.

The project does not directly comply with the PD-9 recommendation
of the Sector Plan, but is consistent with its purpose and objectives,
and both Technical Staff and the Planning Board noted that the
density permitted in RT-8 Zone was analogous to density permitted
in the PD-9 Zone.

The Kensington Heights Citizens Association (KHCA) did not
oppose the rezoning, but expressed concerns about stormwater
management and removal of the hill on the site, which is comprised
of excavation fill. KHCA also wanted a binding element, to which
Applicant agreed, requiring that any residences at the McComas
property line would be single-family detached units. Others had
concerns about access to Wheaton Plaza and the dispute over the
correct borders of the property. All these issues were addressed.

Approva

Approva
Approval

3 Two issues arose regarding the acreage of the subject site, both of which are discussed in thisreport. The first was whether
the Applicant had amended the application so as to increase the area proposed to be reclassified, an action which is not
permitted by Zoning Ordinance §59-H-2.24. The second issue concerned whether the property boundaries claimed by the
Applicant were accurate. After carefully reviewing the record and holding a second hearing day solely to address the
boundary question, the Hearing Examiner concluded that the record supported Applicant’s argument on both issues.
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[l. STATEMENT OF THE CASE

Application No. G-879, as amended and corrected by Applicant Kensington Heights 2, LLC,*
requests reclassification of 1.806 acres (78,672 square feet) of unimproved land located at 2609
McComas Avenue, Kensington, Maryland, from the existing R-60 Zone to the RT-8 Zone. The
property, which consists of Part of Lot 16, Block E, Kensington Heights Subdivision, is situated just
south of Wheaton Plaza Shopping Center (also now known as “Westfield Wheaton Shopping Center”
and “Westfield Wheaton Mall”). The tax account number is 13-01199036.

The application was filed under the Optional Method authorized by Code § 59-H-2.5, which
permits binding limitations with respect to land use, density and development standards or staging.
Applicant proposes to build a development that consists of eleven (11) new townhomes and three (3)
single-family detached homes. The proposal is set forth in arevised Schematic Development Plan
(SDP), Exhibit 63(a), which contains an illustrative diagram and a specification of the binding
elements, as well as other information regarding the development.

The application initially had requested rezoning to the RT-10 Zone, with a plan to build 15
townhouses and two (2) single-family detached homes (Exhibit 8), but after consultation with
Technical Staff of the Maryland-National Capital Park and Planning Commission (M-NCPPC),
Applicant requested a postponement of the hearing (Exhibit 25) and amended its application to
request rezoning to the RT-8 Zone, with 11 townhouses and 3 single-family detached homes. See
Exhibits 27(a) and (c), later corrected in Exhibit 63(b).

Technical Staff reviewed the revised plans, and in areport dated October 19, 2009,

recommended approval (Exhibit 33). The Planning Board considered the revised application on

* The application was filed on December 1, 2008, amended on June 18, 2009 to reduce the re-zoning request from RT-10
to RT-8 (Exhihit 27(a)), and corrected on November 20, 2009 (Exhibit 63(b)), to show the full amount of acreage to be
rezoned (1.806 acres). That amount, which was determined by survey, was specified in the Plat (Exhibit 5) submitted as
part of theinitial application, but was not reflected in the language on the initial application form (Exhibit 1). Thus, a
“corrected amended” application form was submitted after the issue was explored at the Nov. 6, 2009 hearing. Tr. 12-31.
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October 29, 2009, and by avote of 4 to 0, recommended approval, as set forth in a memorandum dated
October 30, 2009 (Exhibit 43). The Planning Board agreed with its Technical Staff that the
application satisfied all of the criteriafor reclassification to the RT-8 Zone. 1n doing so, the Planning
Board addressed concerns in the community about the removal of materials which had been deposited
on this site during the excavation of Wheaton Plaza (Exhibit 43, p. 2):

The Board clarified that the developer would not be permitted to develop unsafe land.

Any fill material removed would have to be accomplished using environmentally

sensitive techniques. The developer will have to demonstrate at subdivision and again at

the building permit stage that removal of the fill would not have public health impacts.

No opposition was received from the community prior to the public hearing, but there were
some expressions of concerns received. Two neighbors wrote in to raise concerns about water runoff
and about general issues of development design. Exhibits 24 and 44. The Kensington Heights
Citizens Association (KHCA) did not oppose the rezoning, but expressed concerns about stormwater
management and removal of the hill on the site, which is comprised of excavation fill. KHCA also
wanted a binding element, to which Applicant later agreed, requiring that any residences at the
McComas property line would be single-family detached units. Exhibit 42.

A public hearing was duly noticed and convened on November 6, 2009, at which time the
Applicant presented evidence and testimony in support of the application. Martin Klauber, the former
People’s Counsel, participated in the hearing, but he did not call any witnesses. The Kensington
Heights Citizens Association submitted its testimony in writing to all partiesin advance of the hearing
because its representative, Donna Savage was scheduled to be out of town on the hearing date. Exhibit
42. Three other community witnesses testified at the hearing to express their concerns, one of whom
(Alene Whitten) testified against the rezoning. Jane Folsom, who had merely expressed concerns at
the hearing, sent aletter after the hearing expressing her opposition, asserting lack of compatibility and

the need for pedestrian access from the development to Wheaton Plaza. Exhibit 84.

After the hearing was completed, the record was held open for additional filings by the
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Applicant and for responses thereto by Technical Staff and interested parties. When Applicant made its
submissions, it included arevised SDP (Exhibit 63(a)) which had some changes that were unexpected,
including arelocation of the stormwater management facility to the southwest corner of the site, where
asingle-family detached dwelling had been sited on the SDP presented at the hearing (Exhibit 27(a)).
This change caused the Hearing Examiner to ask Technical Staff for further review. Exhibit 74.

On January 15, 2010, Technical Staff responded saying that although Staff found the new layout
to be “not as appealing” as the previous SDP site layout, Staff determined that it was acceptable, and
because the SDP layout isillustrative, the final site layout would be determined at subsequent stagesin
the development process (i.e., at site plan and subdivision reviews). Exhibit 78. Staff also agreed to
the other changes in the SDP, including binding elements that limited the number of dwelling unitsto
14 and required that any units fronting on McComas Avenue be one-family detached units. Technical
Staff did express reservations about the addition of a non-binding note specifying that no pedestrian
sidewalk access to Wheaton Plaza was being proposed, but Staff supported the SDP nevertheless
because the note was non-binding and connectivity issues would be examined at site plan review.

Nevertheless, the Hearing Examiner remained concerned about questions relating to the correct
boundaries of the subject site, since the Applicant had presented three different figures for the size of
their property. The Hearing Examiner therefore ordered the Applicant to present an affidavit from a
licensed surveyor explaining the discrepancies. Ex. 86. On March 5, 2010, Applicant filed an affidavit
signed by David John Ritchie, a professional surveyor licensed in the State of Maryland. Ex. 90(a).

Applicant’s surveyor swore that the kind of discrepancies evidenced in this case were common
and inconsequential; however, confronting neighbor, Alene Whitten, argued that the surveyor had not
sufficiently explained the reasons for the discrepancy. Exhibit 91. Moreover, aswill be discussed in
more detail later in this report, James Schmidt, an adjoining property owner, questioned the accuracy

of the survey regarding the property line separating the subject site from his property. Exhibit 80(a).
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The Hearing Examiner gave Applicant an opportunity to obtain written agreements with the
adjoining property owners assenting to the survey as accurately determining the property line they
share with the subject site. Applicant was unable to obtain such an agreement (Exhibit 101), and the
Hearing Examiner, fearing that property owned by abutting neighbors might be inadvertently rezoned,
scheduled an additional day of hearings solely to address the property boundary issues. Notice was
sent directly to all adjoining and confronting landowners and was duly published in two newspapers.
Exhibits 104 — 107. The notice stated, inter alia, “all parties are invited to produce expert testimony
regarding the sufficiency of the survey data provided by Applicant and/or to provide additional
evidence or expert opinions on the issue.” Exhibit 104.

The hearing relating to the survey and boundary issues was held, as scheduled, on June 18,
2010. Applicant presented expert evidence from hisland surveyor, David John Richie, in support of
his survey results. No adjoining land owners appeared at the hearing. Confronting neighbors Alene
Whitten and Phyllis Whitten did appear and testify, but they presented no expert testimony or other
evidence sufficient to outweigh the expert surveyor’s testimony on the survey and boundary issues. A
brief note dated June 17, 2010 (Exhibit 108) was received at the hearing from adjoining land owner
James Schmidt, but it also did not contain any evidence probative of the issue at hand.

At the request of the Whittens, the Hearing Examiner |eft the record open after the survey
hearing to allow comments from other parties who did not attend the hearing. The time was further
extended to allow the Whittens and other parties access to the hearing transcript. Nevertheless, the
only additional comments were filed the Whittens (Exhibit 115) and Applicant (Exhibit 116). The
record closed on July 9, 2010.

After a careful review of the entire record, the Hearing Examiner finds that Applicant’s
proposal meets the standards for reclassification of the subject site to the RT-8 Zone; that the planned

development will be compatible with the community; and that rezoning will be in the public interest.
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[Il. FINDINGSOF FACT
A. Subject Property

1. Location and Description of the Subject Site:

The subject property (Part of Lot 16, Block E, Kensington Heights), which has an area of about
78,672 square feet (1.806 acres), is bordered by Westfield Wheaton Mall on the north and McComas
Avenue on the south. About 100 feet to the west is Melvin Grove Court® and 100 feet to the east is
Littleford Lane. It isequidistant (about 2,000 feet) from Drumm Avenue on the west and Georgia

Avenue (MD. 97) on the east, as shown below in the Vicinity Map from the SDP (Exhibit 63(a)):

® Melvin Grove Court is misspelled in the above map as “Merlin Grove Ct.”
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The subject site is rectangular in shape, measuring about 200 feet wide and 400 feet deep, with
approximately 200 feet of street frontage along McComas Avenue, which will provide the sole
vehicular accessto the site. Thissiteisnot in aspecia protection area or a primary management area.
Tr. 62. According to Technical Staff, the siteisjust within a half-mile of the Wheaton Metrorail
Station. It takes about 15 minutesto walk there. Tr. 115. Staff describes the property as follows
(Exhibit 33, p. 4):

The subject property is currently zoned R-60 and is undeveloped. It isthe only

undevel oped property on the block. However, the property contains alarge dirt

stockpile area that was created during the expansion of the Wheaton Plaza Shopping

Center. Because of the stockpiling activity, the site’s topography has a sharp 22

percent grade, resulting in a man-made grassy hill on the property.

Applicant’s engineer, Curt Schreffler, testified that the elevation of that mound at approximately it's
highest point in the center of the site is 438 feet above sealevel, compared to 420 feet for the adjoining
properties to the east and west. Tr. 54-55.

The grassy hill or “large dirt stockpile” is evident in the following photograph of the site

(Exhibit 57(a)), taken by Applicant’s land use expert, Alfred Blumberg:
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2. Issue Regarding Change in Acreage as Listed on the Initial Application Form:

Two issues arose in this case regarding the acreage of the subject site. The first was that the
initial application form (Exhibit 1) and the amended application form (Exhibit 27(a)) listed the size of
the property as 1.76 acres (76,666 square feet), which is smaller than the amount of land that
Applicant actually seeksto rezone, 1.806 acres (78,672 sq. ft.), as determined by a survey of the site.
Zoning Ordinance 859-H-2.24 provides, “After acceptance for filing, an application for a map
amendment shall not be modified or amended so as to increase the area proposed to be reclassified or
asto the class of zone requested.”

Thus, if this difference were actually an increase in the amount sought in the “application,” the
change would not be permitted; however, the initial application also included an Identification Plat
(Exhibit 5) which specified that the larger figure referred to the survey results and the smaller figure to
the number specified in adeed to the property. The Hearing Examiner found that, pursuant to Zoning
Ordinance 859-H-2.4, the term “application” is broader than just the application form. It included
both documents (as well as other items), and thus the Applicant was not seeking to enlarge the areato
be rezoned, but rather had referenced it by the two figures mentioned. Tr. 27-31. In order to avoid
confusion, the Hearing Examiner directed Applicant to file a corrected application form to reflect the
correct acreage, which Applicant did in Exhibit 63(b).

3. Issue Regarding the Correct Size and Boundaries of the Subject Site:

The second issue concerned whether Applicant’s survey fairly represented the actual property
owned by the Applicant and did not include any part of the abutting land owned by the neighbors.
Zoning Ordinance 859-H-2.1 provides, in relevant part,

Proposals for a local amendment of the zoning map may be made only by any

governmental agency or by a person with a financial, contractual or proprietary
interest in the property to be affected by the proposed amendment.
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It is therefore important to establish in the record whether Applicant has “afinancial,
contractual or proprietary interest” in the entire property it seeks to have rezoned. Moreover, an
incorrect specification of the property lines might lead to mistaken rezoning of property belonging to
the adjoining property owners.

Confusion was created in this case because the Applicant had presented three different figures
for the size of its property. The initial application form recited that the property consisted of “1.76
acres or 76,666 square feet.” Exhibit 1. Thisfigure was based on a “metes and bounds” description
for Part of Lot 16, Block E (Exhibit 6), which concluded that the property contained “76,665.60 square
feet (1.7602 acres), more or less.” This description was premised on the tax records, not on the actual
surveyed size of the property. Exhibit 90(a), pp. 3-4, 1 12(a).

At the hearing on November 6, 2009, it was revealed by Applicant that there was a discrepancy
between the figures contained in the application form (Exhibit 1) and a survey result embodied in the
certified Identification Plat (Exhibit 5), also filed as part of the application. Tr. 12-15. Exhibit 5 lists
the survey result as“78,672.18 SQ. FT (1.8060 AC.) (SURVEY)”. The same document also lists the
figure, “76,665.6 SQ. FT (1.76 AC.)” asthe figure purportedly on the deed.

Moreover, it turned out that the figure listed in Exhibit 5 as being the acreage from the deed is
not. It isthe figure from the metes and bounds description in Exhibit 6, but it does not match the
figure contained in “Exhibit A” to the deed (Exhibit 76(a)). That figureis ‘78,196 square feet or
1.79513 acres of land, more or less.” To complicate matters further, Applicant supplied another metes
and bounds description in Exhibit 63(e) to accompany its amended application (Exhibit 63(b)). That
description concludes that the areain question is “78,672.18 square feet (1.8060 acres) of land, more
or less.” That figure matches the one on the “survey” data from Exhibit 5 and on the amended
application form (Exhibit 63(b)), but not the one on the deed (Exhibit 76(a)), nor the one on the

Exhibit 6 metes and bounds description.
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Thus, there are at |east three different area measurements in the record for the subject site, two
of which do not precisely match the description in the deed. Although Applicant affirmed in its
“Corrected Amended Application” form (Exhibit 63(b)), that “it isthe owner of the entire 1.8060 acre
property . . .,”” the Hearing Examiner felt that additional evidence was needed to make afair
determination of the boundaries of the property subject to the application. Applicant was therefore
ordered to file an affidavit from alicensed surveyor explaining the discrepancies. Exhibit. 86. On
March 5, 2010, Applicant filed an affidavit signed by David John Ritchie, a professional surveyor
licensed in the State of Maryland. Exhibit 90(a).

Applicant’s surveyor in his affidavit swore that the kind of discrepancies evidenced in this case
were common and inconsequential; however, confronting neighbor, Alene Whitten, argued that the
surveyor had not sufficiently explained the reasons for the discrepancy. Exhibit 91. Moreover, James
Schmidt, an adjoining property owner to the west of the site, questioned the accuracy of the survey
regarding the property line separating the subject site from his property, as buttressed by a photograph

reproduced below (Exhibit 80(a)):

Schmidt
Property

Subject

Site

Iron Pipe
Referenced in
Mr. Schmidt’s
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All parties agreed that the fence between the subject site and Mr. Schmidt’s property is located
west of the actual property line (i.e., on Mr. Schmidt’s property). However, the SDP shows Mr.
Schmidt’s garage to be about eight feet from the shared property line, while Mr. Schmidt observesin
his letter, “If alineis drawn North from [the iron pipe identifying the southwest property corner],
paralleling the fence, the existing garage will fall approximately 10’2 West of the common property
line.”

In order to resolve these boundary issues and to give the adjoining property owners an
opportunity to present evidence on these points, the Hearing Examiner formally noticed and held an
additional hearing day on June 18, 2010, which addressed solely the boundary and survey issues.
Unfortunately, none of the adjoining property owners appeared for the hearing.

The testimony presented by the two confronting property owners who did appear, Alene and
Phyllis Whitten, was insufficient to outweigh the expert surveyor’s testimony on the survey and
boundary issues. The only expert evidence was presented by Applicant’s licensed surveyor, David
John Ritchie, who explained that the iron pipe identified by Mr. Schmidt actually did not mark the
property line separating Mr. Smith’s property from the subject site. Rather, it was about seven feet
northeast of the corner monumentation he had found when he did the survey in 2006. Mr. Richie
located a number of markers around the site marking the actual property lines, which were as he had
listed them in his survey and affidavit. 6/18/10 Tr. 24-25. Mr. Ritchie confirmed that the size and
boundaries of the subject site were, as he had determined them in his survey, 1.8060 acres. 6/19/10 Tr.
68.

The fundamental argument of the Whittens is that the deed established the area of the property

and in this case, and the deed records the size of the parcel at 1.79 acres (78,196 square feet ),® not

® Theinitial ID Plat (Exhibit 5) incorrectly attributed the still smaller figure for the area of 1.76 acres to the deed.
That figure was actually from the tax records. The language on the ID Plat was corrected in Exhibit 47 to show that
that figure came from the tax records. The deed in question specifies the area as 1.79 acres.
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1.8060 acres (78,672.18 square feet). Phyllis Whitten questions whether the “the technical evidence”
presented in this case (i.e. the expert surveyor’s testimony) can outweigh the real estate documents
(i.e., the deeds) that are on file with the County. 6/18/10 Tr. 76.

The Hearing Examiner finds that Ms. Whitten has missed the point — the surveyor’s testimony
doesn’t outweigh the deed; it explains that the deed’s figure of 78,196 square feet “more or less” is
essentially the same as the final survey figure of 78,672.18 square feet, given the small size of the
discrepancy and the nature of professional surveying standards. The Hearing Examiner accepts the
expert’s testimony that the difference of 476 square feet between the deed’s figure and his survey
result is diminimus and within the range of professional differencesin surveys. 6/18/10 Tr. 27 and
Exhibit 90(a), pp. 4-5, 113. Not only isthe difference very small, but the acreage figure of the 2006
deed conveying the property was qualified, as noted above — “78,196 square feet or 1.79513 acres of
land, more or less.” Exhibit 76(a), Emphasis added.

While the difference in the figures contained in the tax records is somewhat larger, Mr. Richie
believes that those figures on the tax records, from which the initial 1.76 acre figure came, were the
result of somebody measuring incorrectly because their instrumentation at that point was not as good
as present day. 6/18/10 Tr. 27-30.

When asked by the Hearing Examiner what accounted for the three different figures given
in this case, Mr. Ritchietestified (6/18/10 Tr. 26-27):

Surveyed areas are consistently different than what's deeded.

* * *

The differences between surveys is techniques in surveying and equipment used
and alot of times, the time frame between. We have a much more accurate way
of measuring distances now than they did back in even the '60s and '50s and, you
know, the original Lot 16 was subdivided back in 1890 so just, it's all the
differences between technique and equipment.

Mr. Ritchie stated that he uses state-of-the-art surveying equipment consistent with other
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companiesin the areain the profession, and asis customary, he employs atwo-man field crew. Mr.
Ritchie further testified that the monumentation he found on the subject site (iron pipes and rebars) is
indicated by small circles along the property line and noted by brief annotations on Exhibit 5. The
pipes, rebars and caps were consistent with the record plats of the adjoining properties. To make sure
that the monumentaton he found correctly reflected the property lines, he located other monumentation
randomly throughout the neighborhood to establish control coordinates. From those known points, the
location of which was confirmed using GPS technology, he then determined the locations on the
property to be surveyed. 6/18/10 Tr. 38-39; 49-50.

Based on his survey, Mr. Richietestified, “In my professional opinion, the land requested to be
re-zoned by thislocal map amendment does not include any portion of the adjoining properties.”
6/18/10 Tr. 37. This expert testimony was unrebutted, and the Hearing Examiner finds that the
evidence overwhelmingly supports Applicant’s claim that it has a property interest in all of the land it
seeks to rezone, and that none of it belongs to the adjoining property owners.

B. Surrounding Area

The surrounding area must be identified in a floating zone case so that compatibility can be
evaluated properly. The “surrounding area” is defined less rigidly in connection with afloating zone
application than in evaluating a Euclidean zone application. In general, the definition of the
surrounding area takes into account those areas that would be most directly affected by the proposed
devel opment.

Technical Staff proposed to define the surrounding area as bordered by Wheaton Plaza to the
north, Georgia Avenue to the east, Kimberly Street and Calgary Avenue to the south, and the Wheaton
Plazaring road to the west. Exhibit 33, p. 5. It isdepicted by a solid line on the aerial photo map
found on page 5 of the Technica Staff report and reproduced on the next page. Applicant’s land

planner, Al Blumberg, proposed to define the surrounding area with slightly different boundaries, as
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shown by ared line on Exhibit 55 (not reproduced here). Mr. Blumberg’s defined area extends a bit
further to the north than Technical Staff’s, and Staff’s defined area extends a bit further to the west and
south.

Mr. Blumberg indicated that these differences were not significant and would not affect the
compatibility analysis. Tr. 117. The Hearing Examiner agrees, but concludes that Staff’s definition
is preferable. The definitional differences at the northern extreme of the surrounding areawill have
no impact because the vast bulk of Wheaton Plaza intervenes. On the southern end, however, the
Hearing Examiner agrees with Staff’s definition since it extends south to Calagary Avenue and
Kimberly Street, the first streets south of McComas Avenue, which may experience some minor
traffic impacts from the development. Thus, the Hearing Examiner accepts Technical Staff’s

definition of the surrounding area, as depicted below:

[ Technical Staf’s [
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The immediate area around the subject site can be seen in an aerial photograph provided by

Applicant (Exhibit 52), a portion of which is reproduced on the next page:
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Technical Staff describes the surrounding area as made up of amix of commercial uses and
residential developments of varying housing types (Exhibit 33, p. 5):

Wheaton Plaza, alarge commercial shopping center developed under the C-2 Zone,
makes up the entire northern half of the surrounding area. Below the shopping
center isatransitional block along the north side of McComas Avenue (where the
subject property islocated) that contains amix of single-family detached housing
and townhomes. Thistransitional block has developed under R-60, R-T 8, and PD-9
zoning. South of McComas Avenue, the predominant land use is single-family
detached housing, developed under the R-60 Zone. More townhomes and higher-
density apartments are located along Georgia Avenue.
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Mr. Blumberg also described the block where the subject site is located, between the southern
end of Wheaton Plaza and McComas Avenue, as “atransitional block.” Tr. 117. To the west of the
subject site are single-family, detached homesin the R-60 Zone. Most significantly, the property
immediately to the east of the subject siteis zoned RT-8, the very zoning classification that Applicant
seeks. Itiscomposed of townhouses on the side adjacent to Wheaton Plaza and single-family
detached homes to the south, precisely the configuration suggested by Applicant for its property.
Further to the east of the property with the existing RT-8 classification are townhouses and single-
family, detached homesin the PD-9 zone, also arranged with the same configuration (townhouses on
the north and detached homes on the south). As noted by Mr. Blumberg, “between the bulk of the
residential development to the south and the intense activity of the mall isthistransitional block that
acts as a separator or atransition between the commercial activity and the residential neighborhood to
the south.” Tr. 118.

Two photos are reproduced below to show nearby homes and the street. The photo on the left
(Exhibit 57(b)) shows the western portion of the site and two nearby homes. The photo on the right

(Exhibit 61(b)) shows McComas Avenue, |ooking west towards Melvin Grove Court, with the subject

site mostly out of view on the right.
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C. Zoning History

The zoning history of the subject site and its adjacent block was provided by Technical Staff
(Exhibit 69):

... [T]he property has retained the R-60 zoning classification continuously since 1958,

the year of the zoning ordinance rewrite and corollary comprehensive rezoning of the

County involving the combining of Upper Montgomery County with the then-regional

district of Montgomery County. In October of 1978, a sectional map amendment

(SMA G-137) rezoned certain properties in the Wheaton Central Business District

area, but the subject property was not affected and retained R-60 zoning.

Although the property is zoned R-60, the 1978 Wheaton Sector Plan first

recommended the site as suitable for the PD-9 Zone. In fact, in the 1978 Sector Plan a

large stretch of the northern side of McComas Avenue was mentioned as suitable for

PD-9 zoning. In the time period between the adoption of the 1978 and 1990 Wheaton

Sector Plans, much of the northern side of McComas Avenue developed in a

piecemeal fashion under both R-T 8 and PD-9 zoning. The 1990 Sector Plan retained

the recommendation that the subject property was suitable for PD-9 zoning.

D. Proposed Development

The Applicant proposes to level the existing hill of the site and construct 11 townhouses and
three single-family detached houses. Applicant’s vision for the project was discussed by its managing
partner, Sterling Mehring, who testified that his plans were based on the Sector Plan, which
contemplates amix of housing types and a transition from the intense C-2 zoning on the north to the
R-60 zoning which is to the west and to the south. Also, the Planning Board clearly preferred the
maintenance of a single-family streetscape along McComas, with townhomes behind. Tr. 37.

Technical Staff characterized Applicant’s proposal with similar language (Exhibit 33, p. 6):

The proposal maintains the established pattern of single-family detached homes
fronting on McComas Avenue. The proposal places townhomes closer to the rear of
the property, behind the single-family detached housing and abutting Wheaton Plaza.
* * *
E. Schematic Development Plan and Binding Elements

Pursuant to Code § 59-H-2.52, the Applicant in this case has chosen to follow the “optional

method” of application. The optional method requires submission of a schematic development plan
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(SDP) that specifies which elements of the plan are illustrative and which are binding, i.e., elements
to which the Applicant consents to be legally bound. Those elements designated by the Applicant as
binding on the SDP must be set forth in a Declaration of Covenants to be filed in the county land
records if the rezoning is approved. The Applicant’s final SDP (Exhibit 63(a)), which was revised
after the hearing and approved by Technical Staff (Exhibit 78), sets forth the four binding elements

for the development as follows:

BINDING ELEMENTS

Vehicular access to this site shall be limited to McComas Avenue.

2. Building coverage shall not exceed 25% of the gross tract area.

3. The maximum number of dwelling units shall be 14. The final number
of dwelling units will be established at site plan review,

4, Any units that have frontage on McComus Avenue shall be one-family
detached homes.

Applicant has also filed an executed copy of the Declaration of Covenantsin the record of this
case as Exhibit 63(f), and it contains the specified binding elements, as required. The legal effect of
the covenantsis to obligate any future owner of the property to comply with the binding elements
specified on the SDP. Thus, the optional method allows an applicant to specify elements of its
proposal that the community, reviewing agencies and the District Council can rely on aslegally
binding commitments. Illustrative elements of the SDP may be changed during site plan review, but
the binding elements cannot be changed without a separate application to the District Council for a
schematic development plan amendment.

The graphic portion (i.e. site layout) of the revised SDP (Exhibit 63(a)), isillustrative (except
as specified in the binding elements), and it is reproduced on the next page. The plan shows three
single-family detached homes |ocated generally on the southern and western sides of the site,
adjoining the R-60 zoned land to the south and west, and townhouses on the east and north, adjoining

the RT-8 zoned land to the east and the C-2 zoned land to the north.
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It should be noted that Stormwater management facility located in the southwest corner of the
site may be moved elsewhere on the site at site plan and subdivision reviews. However, if it is moved
and replaced with adwelling unit at that location along McComas Avenue, the dwelling unit would
have to be a single-family detached home, pursuant to the binding elements. Moreover, wherever itis
located, Applicant plansfor it to be an underground facility, so that the areawill not be unattractive.
Tr. 68-69.

The SDP aso contains Site Data and Development Standards:

SITE DATA

1. Gross Tract Area: 1.8060 Acres (78,672.18 sq.ft.)
2. Area of Proposed McComas Avenue Dedication: 0.022 Acres (968,
3. MNet Tract Area: 1.784 Acres
4. Existing Foning: R-60
5. Proposed Zondng: RT-8
B. Number of Units Proposed: 14
7. Proposed Unit Types:
4. Single Family Detached = 3 Units (R-60 Zone standards)
b Single Family Attached = 11 Units
8. Number of MPOU's Required: [i]
9. Off-Street Parking Required: 28 Spaces (2.0 Spaces / Unit)
10. Off-5treet Parking Proposed: 46 Spaces, as follows:

- 5.F. Detached = 4 sp. / unit X 3 units =
- 5.F. Attached = 2 sp. / unit X 11 units =
- Parking Bays =

Total

DEVELOPMENT STANDARDS

5 sq.ft.)

12 spaces (2 in garage, 2 in driveway)
22 spaces (2 in garage)

12 spaces

46 spaces

STANDARD PERMITTED [/ REQUIRED

PROPOSED

Minimum Tract Area 20,000 sq.ft.

Maximum Density 14 oU (8.0 DU/ Ac.)

Sethacks for Townhouses

Fram SF0 Zone 3
From Public Street 25!
From Adjoining Lot
Emnd of Proposed Unit 10°
Rear of Proposed Unit 20°

Building Restriction Lines for
Simgle Family Detached Lots
(R-60 Standards)

From Street R/W 25" min.
Side Yard B' min. / 18" total
Rear Yard 20" win.

Maximum Building Height 35 feet

Maximm Building Coverage 35% of Tract

Minimum Green Area 50% of Tract

Off-5treet Parking 2.0 Spaces [/ Unit (P8 spaces)

78,672.18 sq.ft. (1.8060 ac.)
14 DU (8.0 00 / Ac.)

30!
100"

10"
0’

25" min,

& min. / 18" total

20" min.

35 feet

Mot more than 25% of Tract
Kot less than S0% of Tract

3.3 Spaces J Unit (46 spaces)
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The final items on the SDP are the General Notes, reproduced below:

GENERAL NOTES < ¢ | |

Existing boundary, topography, utility and surface feature information provided by
CAS Engineering, Mt. Afry, Md,

2. There ara no known historic resources on this property.
3. This property is not within a Special Protection Area.
q, The site layout shown on this Schematic Development Plan is illustrative, and

the Applicant acknowledges that the building coverage, the green area, and the
number, size and laycut of the units may have to be revised at Preliminary
and / or Site Plan stage.

5. No pedestrian sidewalk access to Wheaton Plaza is being provided or proposed
per the direction of the community.

The fifth general note was added by Applicant to address concerns expressed by the People’s
Counsel and a number of community residents who fear that a pedestrian connection to Wheaton
Plaza would bring crime into their neighborhood. Tr. 38-41. It is non-binding and this plan can be
changed by the Planning Board at Site Plan review, but Applicant’s land planner, Alfred Blumberg,
testified that such a connection is unlikely because of the large difference in el evations between the
subject site and Wheaton Plaza and because there is no sidewalk to connect it to in this area of the
Whesaton Plaza site. Tr. 120-121.

The closest existing home will be 50 feet from the nearest proposed townhouses. Tr. 126.

As proposed, all unitswill have front entry, two-car garages garages. The three single-family
detached homes, in addition to the two-car garages, will have driveways deep enough to accommodate
additional parking for two extra cars. Twelve guest parking spaces are aso planned within the
development. Thus, the parking count for the development is 40 spaces, 12 spaces more than required
by the ordinance, even without counting the six extra driveway spaces. Exhibit 33, p. 6.

Internal vehicle circulation will be provided by a private street. Pedestrian accessis provided

through lead-in sidewalks. Vehicular access will be limited to McComas Avenue. One concern raised
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by confronting neighbor, Alene Whitten, was that the sight distances from the access road west along
McComas Avenue will not be great enough for safety because thereis a “blind curve” just before
Melvin Grove Court. See Tr. 156 and photo reproduced on page 18 of thisreport. However,
Applicant’s traffic engineer, Michael Lenhart, testified that the sight distance is more than adequate.

Mr. Lenhart stated that he measured the sight distances at the proposed entrance into the
subject property and found them to be around 200 feet in both directions. The American Association
of State Highway Transportation Officials (AASHTO) produces the guidelines that jurisdictions
utilize in designing highway facilities. It showsthat for the 25 miles per hour speed limit posted on
this road, you would need 155 feet of sight distance for avehicle to come to a safe stop. Because
there is about a 200-foot sight distance in either direction, the access sight distances exceed the
AASHTO minimum requirement. Tr. 88. Moreover, Transportation Staff found that the proposed
access and vehicular/pedestrian circulation are safe and adequate, with final refinement to be
considered at site plan review. Exhibit 33, p. 16. Thereis no contradictory expert evidence on the
point, and the Hearing Examiner therefore finds that the planned access location is not unsafe.

F. Development Standardsfor the Zone

Special regulations for the RT-8 Zone are spelled out in Zoning Ordinance 859-C-1.72,
beginning with the stated “Intent and Purpose” of the Zone in 859-C-1.721. The issue of whether the
subject application comports with the intent and purpose of the RT-8 Zone is discussed later, in Part
V.A. of thisreport. We turn now to the other regulations of the Zone.

Although one stated intent of the R-T Zone is “to provide the maximum amount of freedom
possible in the design of townhouses and their grouping,” the Zone nevertheless has special row
design requirements for townhomes. Zoning Code 859-C-1.722. The maximum number of
townhousesin agroup is eight; and three continuous, attached townhouses are the maximum number

permitted with the same front building line. Variationsin the building line must be at least 2 feet.
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Applicant’s illustrative SDP shows that these requirements have been met. As mentioned above, the

proposed devel opment has three “sticks” of townhouses, none of them exceeding five units. The one

group with more than three units shows the required two-foot variation in their front building lines.

The Development Standards for the RT-8 Zone are spelled out in Zoning Ordinance 859-C-

1.73. Asshown in the table below from the Technical Staff report (Exhibit 33, p. 10), the proposed

development would meet or exceed the applicable devel opment standards for the RT-8 Zone.

Development Standard

Permitted/Required

Proposed

Applicable
Zoning Provision

Minimum Tract Area

20,000 sq ft (0.46 acres)

76,665 sq ft (1.76 acres)

§59-C-1.731(a)

Maximum Density

8 dwelling units per acre

Up to 8 dwelling units/ acre

§59-C-1.731(b)

Building Setback from

Land Classified in One- | 30 ft 30 ft 859-C-1.732(a)
family Detached Zone

Building Setback from

Public  Street  for | 25 ft 105 ft §59-C-1.732(b)
Townhouses

Building Setback from 859-C-

an Adjoining Side Lot | 0™t 18t 1.732(c)(1)
Building Setback from 20 fi 25 ft 859-C-

an Adjoining Rear Lot 1.732(c)(2)
Building Setback from

Public Street for Single- | 25 ft 33 ft Eig;ﬁc;tlgll(a)
Family Houses

Building Side yard

Setback for Single- 8 ft 10 ft Eggtﬁoigll (@)
Family Houses

Max Building Height | 39 Tt No more than 35 ft §59-C-1.733(a)
Maximum Building 35 percent 25 percent §59-C-1.34(a)
Coverage '
Minimum Percentage of | 50 percent Not less than 50 percent | g59.c.1.34(p)

Green Area

Parking

2 spaces per du = 28
spaces

40 spaces (46 with the 6
extra driveway spaces)

§59-C-1.735 and
§59-E-3.7
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Zoning Ordinance 85€-1.723 is inapplicable because Applitaas not sought to combine
R-T-zonedtracts with different residential zones; rather, Applicaeks to have the entire subject
site reclassified into thR®T-8 Zone.

G. Consistency with theSectorPlan
Thesubjectsite is located in the area subject to1B80 Wheaton Central BusineBsstrict

and Vicinity Sector PlanThe Sector Plan’s proposed zoning plan (p. 47) is reproduced below:



