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I.  EXECUTIVE SUMMARY 

Applicant:    Keystone Real Estate Investments, LLC. 

LMA No. & Date of Filing:  G-875, filed October 26, 2007  

Zoning and Use Sought:   Zone: PD-35 Use: 156 residential units, including 3 single-
family detached units, 36 single-family attached  units and a 117 
unit multi-family, 4-story building, which will have 20 MPDUs  

Current Zone and Use: Zone: R-90   Current Use:  Eastern portion is undeveloped 
land; western portion contains a vehicle storage area and forest  

Location: At Yellowstone Way, on the south side of Redland Road between 
the CSX Railroad tracks and Crabbs Branch Way, in Derwood.  

Acreage to be Rezoned:  Approximately 4.26 acres 

Right-of-Way to be Dedicated: Approximately 0.54 acres of land will be dedicated to public use 
along the site s frontages on Redland Road and Chieftain Avenue  

Base Density in PD-35 Zone:  35 per acre x 4.26 acres = 149 Dwelling Units  

Density Proposed by Applicant : 156 DUs (i.e., 5% bonus density), with 13% (i.e. 20) MPDUs 

Green Space Required/Planned: 50% required (2.13 acres) /  50% planned (2.13 acres)  

Parking Required/Planned:  193 spaces required / 227 spaces planned 

ARC Review Issue: All parties, Technical Staff and the Hearing Examiner concluded 
that a review of this application by the Alternative Review 
Committee (ARC) was not required   

Environmental Issues: Development is not within a Special Protection Area or Primary 
Management Area.  A Preliminary Forest Conservation Plan has 
been approved by the Planning Board, and a stormwater concept 
plan submitted by Applicant will be reviewed at subdivision. 

Consistency with Master Plan: Project is consistent with the 2006 Shady Grove Sector Plan 

Neighborhood Response: There is no opposition to this project.  The Shady Grove Advisory 
Committee has indicated its support for the proposed rezoning and 
development plan to Technical Staff (Exhibit 33, p. 28).  It raised 
some issues with Staff about traffic control and stormwater 
management, to be addressed at subdivision. One community 
resident testified to the need for 3 single-family detached homes 
along Chieftain Avenue, to which Applicant has agreed.   

Planning Board Recommends: Approval 

Technical Staff Recommends: Approval 

Hearing Examiner Recommends: Approval 
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II.  STATEMENT OF THE CASE 

Application No. G-875, filed on October 26, 2007, by Applicant Keystone Real Estate 

Investments, LLC,1 requests reclassification of a 4.26-acre parcel of mostly unimproved land (the 

Thomas Somerville Site  in the 2006 Shady Grove Sector Plan) from the R-90 Zone to the PD-35 

Zone.  The Applicant proposes to develop the property with 156 residential units, including 3 single-

family detached units, 36 single-family attached units and a 117 unit, multi-family, four-story 

building, which will have 20 Moderately Priced Dwelling Units (MPDUs).  The property is known 

as Parcel P146 Derwood (or Parcel P146 Shady Grove Metro), and it is located at Yellowstone Way, 

on the south side of Redland Road between the CSX Railroad tracks and Crabbs Branch Way, in 

Derwood, Maryland.  

The application for rezoning was reviewed by the Technical Staff of the Maryland-National 

Capital Park and Planning Commission (M-NCPPC) who, in a report dated March 10, 2008, 

recommended approval (Exhibit 33).2  The Montgomery County Planning Board ( Planning Board ) 

considered the application on March 20, 2008 and, by a vote of 3 to 0, also recommended approval, 

as stated in a memorandum dated March 25, 2008 (Exhibit 35).3 

A public hearing was noticed for April 4, 2008 (Exhibit 24), and it proceeded as scheduled.  

There was no opposition testimony.  One member of the community, Joseph Parello,4 testified in 

support of the petition, as long as Applicant agreed to specify that three single-family detached 

homes would be located along Chieftain Avenue, which Applicant agreed to do.  Tr. 11-15.  

                                                

 

1 Keystone Real Estate Investments, LLC, is the authorized representative, for this zoning application, of the contract 
purchaser of the property, BREOF-KREI P146.  Exhibit 51. 
2  The Technical Staff Report is quoted and paraphrased frequently herein. 
3  In that same memorandum, the Planning Board noted that it would review the orientation of the single-family 
houses on Chieftain Avenue at site plan, and a note was added to the revised development plan to so indicate.  The 
Planning Board also mentioned that, at subdivision, it would carefully review some traffic safety issues raised by the 
community.  
4 Mr. Parello indicated that he is an officer of both the Shady Grove Sector Plan Advisory Committee and the Greater 
Shady Grove Alliance, but he testified on his own behalf.  Tr. 6. 
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According to Technical Staff, the Shady Grove Advisory Committee indicated its support for the 

proposed rezoning and development plan (Exhibit 33, p. 28), but it did not formally participate in the 

hearing.5   

The record was initially held open until April 11, 2008, to allow Applicants time to file minor 

revisions to the Development Plan agreed to at the hearing,6 as well as an affidavit of posting, an 

affidavit relating to perpetual maintenance of the common areas and other materials requested by the 

Hearing Examiner.   The initial affidavit relating to perpetual maintenance of the common areas 

(Exhibit 49(a)) revealed the existence of Applicant s parent company,  BREOF-KREI P146 LLC, for 

the first time, so the record was reopened to allow the filing of disclosure statements for that entity 

and others related to it, as well as a revised affidavit relating to perpetual maintenance of the 

common areas.  Exhibits 52 and 53.  The record was reopened one last time, on May 15, 2008, to 

receive the revised development plan in hard copy.7  Exhibits 54(a) and (b).  The record closed again 

the same day because no substantive changes were made in the development plan.  Exhibit 55. 

This is a very straight-forward and non-controversial case.  Both the requested Zone and the 

design of the proposed development are consistent with the applicable master plan (the Shady Grove 

Sector Plan, approved and adopted in 2006).  Both the Technical Staff and the Planning Board found 

that the proposed development would satisfy all the standards of the PD-35 Zone, and the Hearing 

Examiner agrees. The only issue which arose in this case related to the legal interpretation of 

language in Zoning Ordinance §59-D-1.61(a), which calls for review by an Alternative Review 

                                                

 

5  The Advisory Committee also raised some issues with Staff about traffic control and stormwater management, which 
will be addressed at subdivision.  

6  These revisions changed only the text in notes on the plan, not the site layout.  The changes consisted of adding the 
word three before the words single family detached units in Additional Note 5, at the request of a community 
member, Joseph Parello, and specifying the land to be dedicated in the Development Standards box, at the request of 
the Hearing Examiner.  
7  An electronic copy had been supplied while the record was open, but Applicant had inadvertently failed to file the 
hard copy. 
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Committee (ARC) in certain cases, a review which was not done in this case.  After considering this 

issue, the Hearing Examiner agreed with Applicant, Technical Staff  and the People s Counsel that 

this was not a case in which an ARC review was required.  The basis for this decision is spelled out 

in Part V.B.1.a. of this report.  The evidence in this case supporting the requested rezoning and the 

proposed development plan is uncontested, and the Hearing Examiner recommends their approval. 

III.  FACTUAL BACKGROUND 

A.  Subject Property 

The 4.26-acre subject property is a trapezoidal parcel located between Redland Road to the 

north and Chieftain Avenue to the south, with frontages on both streets.  Exhibit 33, p.5.  The 

property is bisected into northeastern and southwestern segments by Yellowstone Way, a 60-foot 

wide secondary residential street, as shown on the following aerial photo from the Technical Staff 

report (p. 5):          
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As can be seen in the photo, the segment of the property on the east side of Yellowstone Way 

(approximately 1.3 acres) is unimproved and contains a few trees, brush and grassy area.  It was 

described by Applicant s landscape architect and site designer, Steve Tawes, as a mown field.  Tr. 

77.   The segment west of Yellowstone Way (totaling approximately 3.0 acres) contains a paved 

vehicle storage area and approximately 1.56 acres of low quality forest.  Tr. 78. 

Mr. Tawes testified that the site has a very gentle slope (3 to 8%) from the southwest down to 

the northeast.  The drainage is actually towards the Crabbs Branch regional stormwater management 

facility, to the northeast.  Tr. 78. 

B.  Surrounding Area and Adjacent Development 

The surrounding area must be identified in a floating zone case so that compatibility can be 

evaluated properly.  The surrounding area  is defined less rigidly in connection with a floating zone 

application than in evaluating a Euclidean zone application.  In general, the definition of the 

surrounding area takes into account those areas that would be most directly affected by the proposed 

development.  In the present case, Technical Staff recommends designating the surrounding area as 

bounded on the north by Redland Road, on the east by Crabbs Branch Way, on the south by 

Indianola Drive and on the west by the CSX Railway Tracks.  This designation was based on 

description of the Metro East Old Derwood area in the 2006 Shady Grove Master Plan (p. 31, 

Density Distribution Map). 

Applicant s land use planner, Phil Perrine, agreed with this definition (Tr. 53-54), and it is 

shown on the following page in an aerial photo from page 7 of the Technical Staff report.  The 

Hearing Examiner also accepts this designation. Although it could be argued that the boundaries 

should include properties fronting on the north side of Redland Road, neither Technical Staff nor 

Applicant s land planning expert chose to include that area.  When the Hearing Examiner questioned 

Mr. Perrine about this omission, he stated that, while he normally would include properties directly 
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across the street, this old Derwood neighborhood description in the sector plan stops at Redland 

Road.  In terms of land use, . . . there is a Metro station and all the facilities over there but there's no 

residential or anything over there or any kind of private development.  Tr. 54.  The surrounding 

area, as defined above, is depicted below:  

Subject Site

 

Surrounding 
Area Border 
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The surrounding area was well described by Technical Staff (Exhibit 33, pp. 6-7): 

The land use within the neighborhood boundaries is predominantly residential with 
single-family detached residences and townhomes. The area also contains a site that is 
approved for proposed residential development (Baldwin Landing) for 52 single-
family detached and townhomes, The area also includes a vehicle emission inspection 
station and an office building. Outside of the neighborhood boundaries, to the north, is 
located a large multi-level parking garage that serves the Shady Grove Metro Station 
located farther northwest. West of the neighborhood across the CSX tracks, a mixture 
of industrial and commercial uses exist. The areas to the east and south outside of the 
neighborhood boundaries consist of single-family detached dwellings, townhomes and 
garden apartments.  

Immediately north of the subject site across the Redland Road is the Metro parking 
facility with a multi-level structure and surface parking lot in the TOMX-TDR Zone. 
To the east, the property abuts a vacant parcel of land owned by Montgomery County 
in the R-90 Zone. To the south across Chieftain Avenue, confronting the subject 
property, are single-family homes and the Derwood Bible Church property. The church 
property is approved for a residential development [i.e., Baldwin Landing] of 52 single-
family-detached dwellings and townhomes under the R-90/TDR Zone. To the west, the 
property abuts the State Highway Vehicle Emissions Inspection Program Station in the 
R-90 Zone.  

Views of the area beyond the immediate vicinity are shown below and on the following page:          

N 

Subject

 

Site

 

Exhibit 14 
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C.  Zoning History 

According to Technical Staff, the subject property was placed in the R-R Zone when the 

zone was enacted and mapped in the 1954 Regional District Zoning.  The 1958 Countywide 

Comprehensive Zoning confirmed the R-R zoning of the site (The R-R Zone was renamed R-200 in 

1973).  The 1971 Sectional Map Amendment (SMA) for Gaithersburg Vicinity (F-657) reclassified 

the subject property to I-1, and the 1977 Shady Grove Sector Plan confirmed the I-1 Zone for the 

property.  The 2006 Shady Grove Sector Plan recommended a base zone of R-90 and development 

under the PD-35 Zone by Local Map Amendment.  The 2006 Shady Grove SMA implemented the 

Sector Plan s recommendation for rezoning the property s base zone to R-90. 

Subject 
Site

 

Exhibit 42 
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D.  Proposed Development 

1.  Development Concept 

Applicant proposes to construct a 156-unit residential development, including 117 multi-

family units in one four-story building, 36 townhouse units and 3 single-family detached units. 

Walkways provide for the connection within the development to public sidewalks, roadways and 

public facilities, and to the Shady Grove Metro Station via Redland Road.  Revised Land Planning 

Report, Exhibit 27(a).  There will be a large courtyard running from the multi-family building to 

Chieftain Avenue, another courtyard (or tot lot ) surrounded by the multifamily building and a 

pocket park on the north side of the site, adjacent to Chieftain Avenue.  Tr. 61.  The following two 

drawings (Exhibits 37 and 38) demonstrate Applicant s concept of the streetscape for the proposed 

development: 

Chieftain Avenue

 

Redland Road

 

Yellowstone Way
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The development includes 20 (i.e., 13%) Moderately Priced Units (MPDUs), all of which 

will be located within the multi-family building.  The orientation of the three single-family detached 

units on Chieftain, all of which are three stories tall, will be decided at Site plan, per the wishes of 

the Planning Board.  Exhibit 35 and Note 5 of the Additional Notes on the Development Plan, 

Exhibit 54(a).  The townhouse units will be three stories tall in the front and four stories tall in the 

rear.  Tr. 17.  The design, with the single family units located along Chieftain, is intended to serve as 

a transition from the single-family homes in the historic Derwood neighborhood across Chieftain, to 

the larger multifamily building along Redland Road.  Tr. 57. 

2.  Development Plan & Binding Elements 

Pursuant to Code § 59-D-1.11, development under the PD-35 Zone is permitted only in 

accordance with a development plan that is approved by the District Council when the property is 

reclassified to the PD-35 Zone.  Under Code §59-D-1.3, this development plan must contain several 

elements: 

Chieftain Avenue
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(a)  A natural resources inventory; 
(b)  A surrounding area map, showing the relationship to the site and use of the adjacent land; 
(c)  A land use plan showing site access; locations and uses of all buildings and structures; a 

preliminary classification of dwelling units; locations of parking areas, including number of 
parking spaces; location of land to be dedicated to public use; location of land intended for 
common or quasi-public use but not intended to be in public ownership; and a preliminary 
forest conservation plan; 

(d)  A development program stating the sequence of proposed development; 
(e)  The relationship, if any, to the County s capital improvements program; 
(f)&(g)  [Inapplicable to the PD-35 Zone]; 
(h)  The density category applied for, as required in subsection 59-C-7.14(a), and where 

commercial facilities are included (which is not the case here), an economic analysis 
supporting their inclusion; and 

(i)   [Inapplicable to this case since the site is not within a special protection area].  

The Development Plan in this case fulfills these requirements. The Development Plan and the 

Land Use Plan that constitutes one of its primary parts are binding on the Applicant except where 

particular elements are identified as illustrative or conceptual.  Illustrative and conceptual elements 

may be changed during site plan review by the Planning Board, but the binding elements (i.e., those 

that the District Council will consider in evaluating compatibility and compliance with the zone) 

cannot be changed without a separate application to the District Council for a development plan 

amendment.   

The Land Use plan for the present zoning application, Exhibits 54(a) and (b), is titled 

Development Plan and will be referred to by that name in this report.  Exhibit 54(a), the first page 

of the Development Plan, shows a site layout and all of the textual development data and notes.  The 

second page of the plan, Exhibit 54(b), shows the site layout in greater detail.  Copies of both parts 

of the Development Plan are reproduced on the following pages. 

The proposed Development Plan indicates that the project will be constructed in one phase, 

that structures shown on the development plan are conceptual and that final lot layouts and setbacks 

will be determined at site plan review.  Technical Staff reports that the proposed development is not 

dependent on any capital improvements being provided by the County.  Exhibit 33, p. 8. 
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The above diagrams and text show the proposed locations of all structures, as well as 

additional information regarding the planned development.  Below is an Illustrative Layout Plan, 

(Exhibit 28(c)), which is a rendered version of the development plan, showing Applicant s concept 

of the development, with landscaping:  


