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. EXECUTIVE SUMMARY

Maria Ruth Burley (Developer is Centex Homes Corp.)
G-809, filed September 17, 2004

Zone: R-T 8 Use: 31 Single Family Townhouses

Zone: R-90 Current Use: Single Family Home & Woods

East side of Seven Locks Road, approximately 1,600 feet
north of its intersection with Democracy Boulevard

2002 Potomac Subregion Master Plan
Approximately 5.23621 acres (228,090 sg. ft.)

Technical Staff will consider, at subdivision review, requiring
dedication of 40 feet from the centerline of Seven Locks Road

8 units per acre = 41 Dwelling Units on 5.23621 acres

5.9 units per acre (i.e., 31 Dwelling Units on 5.23621 acres)
35% Maximum (79,832sq.t.) / 20% planned (45,600 sg.ft.)
50% Required (114,045 sq.ft.) / 65% planned (148,300 sg.ft.)
62 required (2 spaces per unit) / 76 planned (2.45 per unit)

35 feet maximum alowed / 35 feet planned

Opposition from neighbors and concern by People’s
Counsel based on traffic backups on Seven Locks Road

Storm water Quality Control will be provided on site, but
Quantity Control has been totally waived by DPS; thereis
concern about water runoff

Technical Staff conditionally supports this project, but there are
concerns about stormwater management and loss of trees.

The Master Plan does not specifically recommend rezoning from
the current R-90 Zone, but the R-T 8 Zone would also be
consistent with the residential land use recommended by the Plan

Opposition based on traffic, school over-crowding, construction

impact, danger from steep slope of new access road, tree |oss caused

by density of development and stormwater management i ssues.

Approval, but noting that the number, size and layout of the
units may have to be revised at subdivision and site plan to
protect the environment

Approval, with same reservation as Planning Board

Remand with Instructions
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[I. STATEMENT OF THE CASE

Application No. G-809, filed on May 9, 2003, by Applicant Maria Ruth Burley, requests
reclassification from the existing R-90 Zone (Residential- single family homes) to the R-T 8 Zone
(Residential Townhouse, with maximum of 8 units per acre) of 5.23621 acres of land. At Applicant’s
request in August of 2003 (Exhibit 34), the case was removed from the calendar to allow Applicant
more time to work with Technical Staff of the Maryland-National Capital Park and Planning
Commission (“M-NCPPC”). Therewas also aflurry of opposition letters (Exhibits 21 through 33)
filed around that time. After some additional delays at Applicant’s request, the matter was finally
calendared for ahearing on April 8, 2005.

The subject site (Tax Account Nos. 10-00849463 and 10-00849452) is comprised of Parcels
361 and 417, and it is located at 10401 and 10525 Seven Locks Road in Potomac. It ison the east side
of that arterial road, approximately 1,600 feet north of its intersection with Democracy Boulevard. The
application was filed under the Optional Method authorized by Code § 59-H-2.5, which permits the
filing of a Schematic Development Plan (SDP), containing binding limitations with respect to land use,
density and devel opment standards or staging. Applicant proposes to build a development with “[n]ot
more than 31 (thirty-one) one-family attached dwelling units.”*

The application was reviewed by Technical Staff who, in areport dated March 23, 2005
(Exhibit 46), recommended approval, subject to revision of the number, size and layout of the units at
subdivision and site plan to protect the environment.> The Montgomery County Planning Board

(“Planning Board”) considered the application on March 31, 2005 and unanimously recommended

approval, subject to the same reservation mentioned by Technical Staff, as stated in the Board’s

1 Applicant’s original plan called for 34 units, but based on Technical Staff’s concerns, that number was reduced,
first to 30 units, then to 27 units. The number ultimately went back up to a maximum of 31 units, after the Council
approved Bill No. 24-04/25-04/27-03, effective April 1, 2005, which, inter alia, amended Montgomery County
Code 825A-5(a) to expand the applicability of the MPDU requirements to all residential developments of 20 or more
units submitted for approval of apreliminary plan of subdivision. The amended law would require the devel opment
to have 12.5% (i.e., four) Moderately Price Dwelling Units (MPDU’s).

2 The Technical Staff Report is quoted and paraphrased frequently herein.
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Memorandum of April 4, 2005 (Exhibit 49). Opposition letters from both 2003 and 2005 are attached
to the Technical Staff report (Exhibit 46). One of those opposition lettersis from the Inverness North
Homeowners Association, although no witness from that Association appeared at the hearing. An
additional 22 opposition letters received by the Planning Board after the March 23, 2005 Technical

Staff report arein the record as Exhibit 47. One of the letters received after March 23 isfrom “Friends
of Cabin John Creek Watershed,” a volunteer organization “dedicated to the restoration, preservation
and stewardship of the Cabin John Creek Watershed.” Most of the letters contain the same text, and the
concerns raised will be discussed in Part 111 of this report.

A public hearing was convened on April 8, 2005, at which time the Applicant presented the
testimony of an expert in land use planning to support of the application. Opposition testimony was
presented by three nearby residents, Steve Dye, Lynn Mayo and Francis Cameron. Ms. Mayo testified
as an expert in water resources management. Martin Klauber, the People’s Counsel, participated in the
hearing, and called himself as a witness to rush hour traffic conditions on Seven Locks Road. He
maintains a neutral position on the application. Testimony regarding storm water management was also
provided by Richard R. Brush, Manager of the Water Resources Plan Review Section of the Department
of Permitting Services (DPS), which had approved a Stormwater Management Concept Plan (SWMCP)
for the subject site. Mr. Brush appeared at the request of both the Applicant and the Opposition.

The hearing was completed on April 8, 2005, and the record was held open until May 9, 2005 to
allow Applicant timeto file arevised SWMCP and additional materials. Applicant filed the revised
materials, and the new SWMCP (Exhibit 77(a-€)) was reviewed and approved by DPS on April 26,
2005 (Exhibit 79(a)).

On May 9, 2005, Applicant’s counsel filed arevised SDP (Exhibit 81(a)) and requested that the
record remain open so that an executed copy of the Declaration of Covenants could be filed (Exhibit

81). Onthe sameday , the Hearing Examiner issued an order holding the record open for another 10
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days, until May 19, 2005. On May 16, 2005, the Hearing Examiner sent a letter to Applicant, with
copiesto al participants in the hearing, asking that Applicant make some changes to the SDP that had
been promised at the hearing and add a notation to the SDP agreeing to changes in the proposed
development at subdivision and site plan review, including revision of the number, size and layout of
the units to protect the environment and possibly the addition of traffic mitigation measures. By letter
of May 23, 2005, the Hearing Examiner asked Applicant to include a statement in its binding elements
that it was willing to provide any road dedication and traffic mitigation measures required by the
Planning Board at subdivision and/or site plan review.

On May 27, 2005, Applicant filed afinal revised SDP (Exhibit 89(a)). Applicant elected not
to include a promise in the binding elements to provide any road dedication and traffic mitigation
measures required by the Planning Board. Instead, Applicant stated in the “General Notes” of the
SDP that it would dedicate area as necessary and that it “acknowledges that conditions of approval at
subdivision and site plan” may include measures to improve traffic capacity and flow. At the
request of Applicant, the record was held open until June 1, 2005, to allow Applicant more time to
file the executed Declaration of Covenants. They were eventualy filed on June 1, 2005 (Exhibit
92), and the record closed on that date.

This was a close case because the proposed townhouses are quite compatible with surrounding
development in terms of the type of housing units proposed; however, the combination of
environmental and traffic congestion concerns leads the Hearing Examiner to recommend remand to
require a sufficient reduction in the number of planned dwelling units such that the Department of
Permitting Services can approve a Stormwater Management Concept Plan without waiving channel
protection requirements, and to require Applicant to commit in Binding Elements to any necessary
traffic mitigation measures. A remand would also give Applicant an opportunity to present evidence

on traffic issuesraised at the hearing.
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I11. FINDINGSOF FACT
A. Subject Property

The subject site islocated on the east side of Seven locks Road approximately 1,600 feet
north of itsintersection with Democracy Boulevard. Two parcels comprise the subject property,
Parcel 361 and Parcel 417, with atotal of approximately 5.23621 acres. Technical Staff describes
the site as almost rectangular in shape, with approximately 458 feet of frontage on Seven Locks
Road and a maximum depth of approximately 569 feet. Presently, the siteis developed with a
single detached dwelling unit in the southwest corner of the site. Thereisawinding driveway
from Seven Locks Road to the dwelling unit and a chain link fence along the entire length of the
northern property line. A photo of the lone house and its winding driveway, taken from Seven

Locks Road, is shown below (from Exhibit 48):
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Technical Staff notes that the subject property is approximately 77 percent forested, with
significant, large specimen trees and very steep slopes. The property rises from alow point in the
southwest corner with an overall grade of 16.5 percent. The steepest slopes are to the west,
reaching a 21.2 percent grade and from the southwest corner, reaching a 24 percent grade, which,

according to Technical Staff, renders this part of the site undevelopable. A sense of this heavily

forested area can be obtained from the following aerial photo of the subject site (Exhibit 48):
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The townhouse devel opments to the north and south of the subject site can be seen in the

following Vicinity Map from the Technical Staff report (Exhibit 46).
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An even better sense of the area can be obtained from viewing a portion of the aerial photo,

introduced as Exhibit 53;
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B. Surrounding Area

The surrounding area must be identified in a floating zone case so that compatibility can be
evaluated properly. ThHesurrourding ared is defined less rigidly in connection with a floating zone
application than in evaluating a Euclidean zone application. In general, the definition of the surroundir
area takes into account those areas that would be most directly affectedobypbsed development.
Technical Staff recommendgscribing thé'surrounding aréaas bounded byuckerman Lane to the
north, Cabin John Regional Park to the east and Democracy Boulevard to the south, and including the
confronting properties across Savsocks Road to the west of the subject sAg@plicant’s Land Use
Expet, Alfred Blumberg, agreed withechnical Staff’s proposed “surrounding area” except to the north,
Mr. Blumberg opining thatechnical Stafextendedt too far to the north, and shHdihave ended at

Bells Mill Road Tr. 99-102. Both proposed definitions are shown belova Map from Exhibit 46



