BEFORE THE MONTGOMERY COUNTY
BOARD OF APPEALS

Office of Zoning and Administrative Hearings
Stella B. Werner Council Office Building
Rockville, Maryland 20850
(240) 777-6660

IN THE MATTER OF;
TANIE AND PIERRE GUIRAND,
Petitioners

Pierre Guirand
Tanie Guirand

Board of Appeals Case No. S-2735
(OZAH Referral No. 09-2)

For the Petitioners

* * k¥ %%k *x % % *x * % * * %k *x *x k% %k *x k% %k *x * *

Martin Klauber, Esquire
People’s Counsel for Montgomery County

In Support of the Petitioner

P T T T R N S

* k %k %k * % *k *x % *k *x * %k *x * *x *x * * *x * * *

Before: Francoise M. Carrier, Hearing Examiner

HEARING EXAMINER'S REPORT AND RECOMMENDATION



S-2735 Page 2

V.

VI.

TABLE OF CONTENTS

Page No

SUMM A R Y it ettt e e e et ettt e e e e e e et e bt e e e e et e et e e e e e eeeerraaanan 3
STATEMENT OF THE CASE ... et e et e e e e e eeraaanns 3
BACKGROUND ...ttt ettt e e e e e e et ettt e s e e e e e eeees bbb e e e aaeeeessbnnaaeaaaaaaennes 4
A. The Subject Property and Neighborhood.............c..uuviiiiiiiiiiiiiiiiiaaees 4
B. MASTEI PIAN ..ttt e e e e e e e e e 10
C. PrOPOSEA USE ..ottt ettt e e ettt e e e e e e et e e e e e e e et n e e e e e e e e 10
D. Lighting, Signage, Utilities, Environment and TraffiC ..........cccccciiiiiii i, 15
E. Community PartiCiPation ..o e 15
SUMMARY OF HEARING. ...ttt e e e et e e e e e e eennnes 18

A. Applicant’s Case iN Chief ... e 18
B. PEOPIE'S COUNSEI ..ot e e e e e e e e e e e aaneeees 20
CONCLUSIONS oottt e e e e ettt et b e e e e e et et ee bbb e e e e eeeeeeseaaa e e eeeaeeennnns 20
A. Standard fOr EVAIUATION ........eiiiiiiiiee e e e e 20
B. SPECIfiC StANUAIUS ... 22
C. GeNEral STANUAITS ... ..ueiiiiiiiiee et e e e e e e e e e r e e e e e e e s e nreeeeeeaaann 23
D. Parking LOt WaiVer REGQUESTS ... e 29
RECOMMENDATION. ...ttt e e ettt et e e e et e et e eebe e e e e e e aeeenbba e e eeeaens 29



S-2735 Page 3

. SUMMARY
Current Zone and Use: R-200 zoning, developed with a single-family, residential structure
used as a small group home for eight senior adults suffering from
dementia.
Proposed Special Exception: Petitioners seek to expand their group home from eight residents to

15, which is considered a large group home and requires a special
exception. No exterior changes are proposed.

Community: One neighborhood resident wrote regarding concerns about the
proposed group home and group homes in general. He suggested
three conditions to be placed on the special exception, which are
addressed in the body of this report.

MNCCPC: The Montgomery County Planning Board and its Technical Staff
recommend approval of the petition.

Hearing Examiner: The Hearing Examiner recommends approval of the petition on
grounds that it satisfies the general and specific conditions for the

use and would have no inherent or non-inherent adverse effects
sufficient to warrant denial.

II. STATEMENT OF THE CASE

Petition S-2735, filed July 21, 2008, requests a special exception under Section 59-G-2.26 of
the Montgomery County Zoning Ordinance for a large group home, to be operated within an existing
residential structure that currently houses a small group home, located at 4101 Bel Pre Road,
Rockville, Maryland, in the R-200 Zone, known as Lot 1, Block 36 of the Bel Pre Woods Subdivision,
Tax Account No. 13-01380591." Petitioners Tanie and Pierre Guirand seek to increase the number of
residents in their group home from eight, which is permitted as of right in the R-200 Zone as a small
group home, to 15, which requires a special exception.

Technical Staff of the Maryland-National Capital Park & Planning Commission (“M-NCPPC”)
reviewed the present petition and, in a report dated October 27, 2008, recommended approval with
conditions.” See Ex. 16. Staff submitted supplemental information, responding to questions from the

Hearing Examiner, on November 13, 2008. See Ex. 19. The Montgomery County Planning Board

! The Hearing Examiner hereby takes official notice of the Maryland Department of Assessments and Taxation
Real Property Database, from which the tax account number was taken.
% The Staff Report has been liberally paraphrased and quoted in Part Il of this report.
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(“Planning Board”) considered this petition on November 6, 2008 and voted 4 to 0 to recommend
approval based on the findings in the Staff Report. See Ex. 18.

On August 8, 2008 the Board of Appeals scheduled a public hearing in this matter for
November 14, 2008, to be conducted by a hearing examiner from the Office of Zoning and
Administrative Hearings. The hearing was convened as scheduled, at which time testimony and other
evidence were received in support of the proposed special exception. No evidence was presented at
the hearing in opposition to the proposed special exception, and the record reflects no written
opposition, although one individual suggested some conditions of approval. The record was held
open to permit the submission of a revised site plan/landscape plan, and was later reopened again to
accept a second revised plan and comments from Technical Staff. The record closed on January 23,

2008.

[ll. BACKGROUND

For the reader’s convenience, background information is grouped by subject matter.

A. The Subject Property and Neighborhood

The subject property consists of approximately 24,076 square feet of land located at the
northwest corner of Bel Pre Road and Georgia Avenue (MD Route 97) in Rockville. The site is
developed with a 5,385-square-foot residential structure that is currently used as a group home known
as “Angel Gardens,” providing care for eight senior adults suffering from dementia. The site is
relatively flat. It has 175 feet of frontage along Bel Pre Road and approximately 116 feet of frontage
along a service road bordering Georgia Avenue. The property has two driveway entrances along Bel
Pre Road, leading to a parking area striped for ten parking spaces and a one-car garage. The
property also has a driveway on the abutting Georgia Avenue service road, leading to a two-car
garage that sits behind a gated fence.

The site is adequately landscaped to preserve a residential appearance, and to satisfy Zoning

Ordinance requirements for a special exception parking facility in a residential zone. The rear and



S-2735 Page 5

side yards of the subject property are entirely enclosed with a six-foot fence to prevent residents from
wandering into the street. The property’s Bel Pre Road frontage is also enclosed by a six-foot,
wooden fence that largely obscures the view of the parking area.

As show on the general location map that follows, the subject property borders residential
properties in the R-200 Zone to the north and west. To the south, it confronts a dental office operating
by special exception. To the east, across the six lanes of Georgia Avenue, it confronts a large

religious use and a multi-family residential development.

General Location Map, Attachment 1 to Staff Report, Ex. 16
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The site layout is shown on the property location drawing below.

Property Location Drawing, Excerpted from Ex. 4
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LOCATION DRAWING

The site and its immediate surroundings are shown in the photographs that follow, all of which
are taken from Attachment 3B to the Staff Report except where otherwise indicated.

Georgia Avenue Frontage
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Front of Existing Structure

Front Parking Lot, Ex. 22(a)
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Georgia Avenue Service Road Entrance
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Bel Pre Road Looking West
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Technical Staff has drawn a neighborhood boundary on the General Location Map shown on
page 5, which encompasses properties within an area defined by Bel Pre Road, Georgia Avenue,
Carrolton Road, Manor Park Drive and Chesterfield Road. In light of the minor impacts associated
with increasing the size of the group home, the Hearing Examiner agrees with Staff's suggested
neighborhood except to the south. Bel Pre Road is a major roadway, but the Hearing Examiner
nonetheless includes in the general neighborhood the lots and land uses fronting on Bel Pre Road
from Georgia Avenue to the first cross street west of Georgia, Chesterfield Road. These structures
are within sight and/or sound of the subject property, and therefore should be considered in evaluating
its impacts. The general neighborhood as thus defined consists entirely of single-family residential
homes. Directly across Bel Pre Road is a dental office in a residential structure. Outside the defined
general neighborhood, the area on the east side of Georgia Avenue contains multi-family buildings in
the R-20 Zone and the PRC Zone (Planned Retirement Community Zone, part of the large Leisure

World development), as well as the religious institution mentioned earlier.

B. Master Plan

The subject property is within the area covered by the 1994 Approved and Adopted Aspen Hill
Master Plan (the “Master Plan”), which shows the subject site with single family residential zoning and
affirms its existing R-200 classification, which permits a large group home as a special exception.
Technical Staff concludes that the proposed use would not adversely affect the surrounding

community and would be consistent with the goals and objectives of the Master Plan. See Ex. 16 at 4.

C. Proposed Use

Petitioners have operated a small group home on the subject site under the name Angel
Gardens for two years. Due to the need for affordable housing for seniors in need of special services,
they seek to expand Angel Gardens to a large group home for up to 15 senior adults suffering from
dementia. The existing structure has 14 bedrooms, two living rooms, two kitchens and four

bathrooms, as well as an outdoor space for residents. Currently, the second-floor bedrooms are
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vacant. As noted earlier, the backyard is entirely fenced, and the site has adequate landscaping.
Petitioners plan to have three employees on site during the day, in shifts from 8:00 or 9:00 a.m. to
8:00 p.m., as well as one employee from 8:00 p.m. to 8:00 a.m. and a part-time employee who
provides activity therapy each afternoon from 2:00 to 4:00. Petitioner Tanie Guirand also spends
some time on site during the course of the day, delivering groceries and taking residents to medical
appointments off-site, and Petitioner Pierre Guirand sometimes visits the site as well. Mr. and Ms.
Guirand operate two group homes, so they divide their time between them. They also have
partnerships with local high schools for community service. To accommodate time on site by the
Petitioners and possible additional part-time employees (such as someone who might come play
music for the residents), Petitioners request approval for up to five employees on site at one time.
Petitioners routinely receive very few deliveries, since they do their own grocery shopping. They
request approval for up to three deliveries per month.

Petitioners intend to maintain their current visiting hours, 10:00 a.m. to 7:00 p.m. seven days
per week. Ms. Guirand testified that the number of visitors varies, but there are never very many at
one time. She indicated that some residents have no local family members and receive no visitors,
while others receive a monthly visit, and one visitor's wife visits every day. Ms. Guirand added that
visits tend to be short because the residents’ medical condition is such that they do not recognize their
visitors, which is painful for the visitors. Angel Gardens does not transport its residents to off-site
locations for any regular activities, but rather has an activity therapist come to the site. The only off-
site trips described for residents are for medical appointments. The residents do not drive, and most
use an assistive device to walk. Petitioners testified that they have never had any parking problems,
nor have they had any complaints from neighbors.

Petitioners request two waivers related to parking, which are intended to avoid re-locating the
existing parking area. Under Section 59-E-2.83 of the Zoning Ordinance, a special exception parking
facility in the R-200 Zone is required to be at least 24 feet from the side property line and 40 feet from

the front property line. The existing parking lot on the subject site is about nine feet from both the side
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and the front lot lines. Accordingly, Petitioners request a waiver of approximately 15 feet of the side
yard setback and 31 feet of the front yard setback. These are significant waivers, as the setbacks
provided are less than half of what the Zoning Ordinance calls for. Technical Staff argues that the
waivers are justified. They note that the site is long and narrow, and that the orientation of the
existing structure, coupled with a county drainage easement “make it impractical to bring the existing
parking facility into compliance with the required front and side yard setback standard.” Ex. 16 at 5.

Staff notes that strict compliance with the setback standards would reduce the safety of
vehicular access. Petitioners argue that strict compliance would reduce the open space available to
residents in the backyard and detract from the residential appearance of the site. Staff also notes that
no commercial-type lighting is proposed for the parking area, and that under the proposed Site
Plan/Landscape Plan, adjacent homes would be protected from potential noise, glare and reflection of
automobile lights. This conclusion appears to be based in part on the existence of a fence on the
neighboring property to the west. See Ex. 16 at 4. Due to the possibility that the present or a future
owner of the adjoining property to the west might choose to remove that fence, the recommended
conditions of approval require Petitioners to install a six-foot fence along the western edge of the
parking lot if the adjoining neighbor removes the existing fence and does not replace it within six
months.

Petitioners have submitted the Site Plan/Landscape Plan shown on the page 14, which
depicts existing landscaping. Under Section 59-E-2.83, a special exception parking facility in a
residential zone must be screened from all abutting lots, in a manner that is compatible with the area’s
residential character. Screening must be at least six feet high, and must consist of evergreen
landscaping, a solid wood fence, a masonry wall, a berm, or a combination of the above. Along street
rights-of-way, screening must be at least three feet high. Existing fencing provides more than
adequate screening for the parking area from Bel Pre Road. The only lot that abuts the parking
facility is a residential property to the west. As noted earlier, the abutting property currently has a

wooden fence along its property line with the subject property. This fence is 4.5 feet in height along
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the Angel Gardens parking area. During the pendency of this case, Petitioners planted a row of
Leyland Cypress evergreens along the fence, as well four evergreen holly bushes, two deciduous
Rose of Sharon bushes and a Maple tree. This landscaping is currently immature, as may be seen in
the photograph below, but together with the requirement that the Petitioners install a fence if their
neighbor’s fence is removed, the Hearing Examiner finds that it satisfies the screening requirement
under Section 59-E-2.83.

The Maple along the west side of the parking lot, as well as two Maples along the north side
of the parking lot and one along the south side, are required to comply with the requirement under
Section 59-E-2.83 that trees must provide shade to at least 30 percent of the parking area. The

Hearing Examiner accepts Technical Staff's conclusion that this requirement is satisfied.

Landscape Plantings Along Western Edge of Parking Lot, from Ex. 31(a)



