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I. STATEMENT OF THE CASE

Petition No. S-2736, filed on August 6, 2008, seeks a special exception, pursuant to 859-G-
2.16 of the Zoning Ordinance, to permit a fast-food, drive-through restaurant (a Wendy’s) at the
southeastern corner of the intersection of Vital Way and Randolph Road in Silver Spring, Maryland, in
the C-1 (Convenience Commercial) Zone. The property is about 0.54 acres and is recorded as Lot 22
of the George W. Acorn’s Addition to Colesville Subdivision, on Plat No. 23775. Petitioner DavCo
Restaurants, Inc.', isthe lessor of property (Exhibit 13), which is owned by Rock Mat LLC. The Tax
ID is No. 05-3626020.

On September 4, 2008, notice was issued scheduling the public hearing for January 5, 2009 (EX.
19). The hearing was postponed to February 9, 2009, by notice issued December 2, 2008.> The
petition was amended twice, on December 17, 2008 (Exhibit 25) and January 16, 2009 (Exhibit 29).
The amendments were duly noticed (Exhibits 26 and 31), and were routinely granted as unopposed.

There was also no opposition to the proposed special exception, although letters were received
raising concerns, mostly about potential vehicular and pedestrian safety. By letters dated November
17, 2008 and January 16, 2009 (Exhibits 22 and 30), the Greater Colesville Citizen’s Association
(GCCA) wrote to seek additional improvements to area around the site and to address pedestrian safety
issues. Following the hearing, GCCA sent aletter, dated February 22, 2009 (Exhibit 60), suggesting
that the access to the site should be located further away from Randolph Road than planned. The same
point was raised in a post-hearing letter dated February 21, 2009, from a citizen, Barbara Foresti
(Exhibit 61). Ms. Foresti also questioned the wisdom of the planned on-site circulation system. The

issues raised by GCCA and Ms. Foresti are discussed in Part 11. G. of this report.

! Davco Restaurants is a franchise of Wendy's International, operating 158 Wendy's restaurants in the Baltimore, Northern
Virginiaand D.C. area. Tr. 13.

2 Both noticesincorrectly identified the applicable Code provision as Zoning Ordinance §59-G-2.26. They should

have referred to 859-G-2.16. The Hearing Examiner finds this error to be inconsequential and concludes that notice

was dtill adequate since, in each case, the notice identified the section as pertaining to a “Drive-in Restaurant.”
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Technical Staff at the Maryland-National Capital Parks and Planning Commission (M-
NCPPC), in amemorandum dated January 16, 2009, recommended approval of the petition, with
conditions (Exhibit 32).2 By letter dated February 3, 2009, the Planning Board for Montgomery
County (Planning Board) also recommended approval of the special exception, with essentialy the
same conditions recommended by Technical Staff (Exhibit 35).

The public hearing in this case took place, as scheduled, on February 9, 2009. The People’s
Counsel participated in the hearing, and expressed his support for the petition, with the conditions and
changes discussed at the hearing. Exhibit 58. No opposition appeared at the hearing; nevertheless, the
record was held open till February 23, 2009, to allow Petitioner to submit slightly revised plans based
on the Hearing Examiner’s comments at the hearing, and to give Technical Staff and interested parties
ten days to comment. On February 13, 2009, Petitioner filed revised plansto clarify way-finding on

site (Ex. 59). Thereafter, GCCA and Ms. Foresti made additional comments. Exhibits 60 and 61.

On March 10, 2009, the Hearing Examiner reopened the record to explore the suggestion made
in the post-hearing comments that the single access to the site should be moved to the south end of the
proposed building (Exhibit 62). Submittals were received from the Montgomery County Department
of Transportation (DOT -Exhibit 63), Technical Staff (Exhibit 64), Petitioner (Exhibits 65 and 67),
Ms. Foresti (Exhibit 66), and GCCA (Exhibit 68). The record closed again on March 30, 20009.

As discussed more fully below, the Hearing Examiner believes that the concernsraised in this
case have been sufficiently addressed at this stage, and will be resolved at subdivision. The Hearing
Examiner therefore recommends that the petition be approved, with conditions.

[I. BACKGROUND AND ISSUES

A. The Subject Property and Surrounding Neighbor hood

3 Technical Staff’s Report had a couple of typographical errors, one of which was corrected in the Planning Board
letter. The hours of operation on pp. 2 and 5 should read till 11 p.m. for the dining room; and the Preliminary Plan #
on page 5 should read 1-2002056A, according to Staff’s e-mail of 2/5/09 (Exhibit 38). The Hearing Examiner
corrected the Staff Report in thefileinink. The Technical Staff report is frequently quoted and paraphrased herein.
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The subject property islocated at the southeastern corner of the intersection of Vital Way and
Randolph Road, in the Colesville area of Silver Spring. Itisin the C-1 (Convenience Commercial)
Zone. The property consists of approximately 0.54 acres of land, and has frontages on both Randolph
Road (to the north) and Vital Way (to the west). At the time the Technical Staff report was written,
the site was improved with a one-family dwelling, an attached garage and an outbuilding. Even at that
time, all buildings on the property were vacant and boarded up. An aerial photo of the site from p. 5

of the Technical Staff report, with the then existing structures, is shown below:

Prior to the hearing, the Department of Housing and Community Affairs (DHCA) cited the

property for the dangerous condition of the structures on site, and issued a condemnation notice (EX.
40 and Ex. 41). The owner then obtained a demolition permit (Ex. 42) and removed all the structures
from the site. DHCA thereafter released the condemnation notice (Ex. 43). The following photograph

of Vital Way, taken from Randolph Road, shows the site in its now unimproved condition (Ex. 53):
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The property is accessed from Vital Way viaasingle driveway. It abutsthe site of a

restaurant, “China Dynasty” to the south and a liquor store to the east. The subject property and the

adjoining properties are zoned C-1. The site is shown below on an aerial photo and surrounding area

map from page 6 of the Technical Staff report (Exhibit 32):

Subj ect
Site

Defined
Neighborhood

I nter section of
New Hampshire
Avenue and
Randolph Road

As noted by Technical Staff, Petitioner has defined the general neighborhood as bounded by

the rear property lines of the properties facing on Bregman Road (west), Wolf Drive (south), New

Hampshire Avenue (east) and Sancroft Court and the Colesvile Center Shopping Center (north).* Staff

accepted this definition, as does the Hearing Examiner, because it generally coincides with the area

* Neither Technical Staff nor the Petitioner’sland planner mentioned “the rear property lines of the properties
facing on” each of these boundary roads, but it is clear from the lines drawn on the “surrounding area” maps they

used (the one shown above and Exhibit 50) that that was their intention.
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identified in the White Oak Master Plan (p. 31) asthe “Colesville Commercial Center,” with the
addtion of adjacent residential areas that could be impacted. It thusincludes al of the commercial
properties adjacent to Vital Way, Randolph Road and New Hampshire Avenue, as well as residences

to the south and west. Technical Staff describes the defined neighborhood, as follows (Ex. 32, p. 6):

The neighborhood is generally characterized by a mixture of residential, commercial
(retail and office), and institutional usesin the C-1, PD-7, R-90 and R-200 zones.
The southernmost portion of the neighborhood includes afire station and a post
office. The Colesvile Shopping Center is located at the northewestern portion of the
neighborhood and includes a grocery and various retail stores.

Zoning in the area can be seen on the following Zoning Map (Exhibit 59(h)):

Defined
Neighbor hood

—=7 1=
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The White Oak Master Plan (p. 30) describes the Colesville Commercia Center as “primarily
alocal, neighborhood retail center with some office space, a post office, and a park-and-ride
facility.” 1tis20.7 acresin size, and the mgjority of the properties have been commercially
developed. The hub of the Colesville Commercial Center is the intersection of New Hampshire
Avenue and Randolph Road, which is only half ablock to the northeast of the subject site.

Randol ph Road and New Hampshire Avenue are both six lane arterials.

The Colesville Commercial Center isinthe C-1 Zone. Theresidential areas adjacent to
the Commercial Center were described by Petitioner’s land planner, Kevin Foster, in his revised

Land Use Report (Exhibit 25(k), p.4):

[ T]he neighborhood along Bregman Road to the south of Randolph Road
[whichis] part of the area known as Wolf Acres, is primarily single family
homes on approximately one-half to one-acre lots and is zoned R-200. While
the area north of Randolph Road and east of Bregman Road, part of the area
known as Nottingham Woods, is zoned PD-7 and has higher density housing
[i.e., townhouses] that is on the rise west of the existing shopping center. These
two residential communities and the commercial properties described comprise
the neighborhood.

At the hearing, Mr. Foster testified (Tr. 47-56) that there are no residential areas adjoining the
subject site, and that the area most affected by the special exception would be the Colesville
Commercial Center, which includes the Giant Food Shopping Center on the northwest, miscellaneous
retail on the northeast corner of Randolph and New Hampshire, aMcDonald's and medical offices.
On the southeast corner of Randolph and New Hampshire, there are multiple two and three story
office buildings, a CVS, severa banks and the Post Office. The center core or the southeast quadrant
of that intersection contain a bank, a Pizza Hut, a cleaners, a Chinese Restaurant and the subject
property, which is now vacant.

B. TheProposed Use

The subject application seeks a special exception pursuant to Section 59-G-2.16 (Drive-in
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Restaurant) of the Zoning Ordinance to permit:

1) Construction of afast-food, drive-through restaurant (a Wendy’s);

2) Fifty employees with no more than 10 employees on site at one time;

3) Hours of operation: (a) dining room 10 amto 11 pm, (b) drive through window until 2 am;

4) Total interior floor area of 2,552 square feet (with 917 square feet of indoor patron area and
128 sguare feet of outdoor patron area);

5) Parking: 25 spaces;”

6) A monument sign near the corner of Vital Way and Randolph Road, and other signage.

The new restaurant would be called “Wendy’s Colesville,” and its relationship to its

surroundings is shown in the following portion of Petitioner’s surrounding area map (Exhibits 50 and

59 (9)):

® The plan approved by Technical Staff and the Planning Board prior to the hearing called for 23 parking spaces, but
Petitioner had moved some tables to an area that might be considered an outdoor patron area, leading to the need for
two more parking spaces. Petitioner therefore added two additional parking spaces to the site plan introduced at the
hearing (Exhibit 48). Tr. 7-10. The Site plan was further revised after the hearing to address internal circulation and
signage concerns. Thefinal site plan is Exhibit 59(a), and Technical Staff did not object to the site plan revisions.
Concerns about pedestrian and vehicular safety raised by GCCA and Ms. Foresti are discussed in Part I1. G. of this
report.
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Section 59-A-2 of the Zoning Ordinance defines a “drive-in restaurant” as:

Any place or establishment merchandising or dispensing food or drink at which
the customer is served:

@ While sitting in an automobile or other motor vehicle, or

(b) Through an interior or exterior sales window, counter or

serving area, and in which a substantial part of the food or
drink merchandised and dispensed has been prepared and
packaged so as to facilitate its consumption outside the
structure in which the food or drink is dispensed.

Option (b) is precisely what Petitioner DavCo Restaurants, Inc. plans for the Wendy’s outlet it
seeks permission to build and operate on the subject site. Thomas Hughes, DavCo’s Vice-President
of Construction, testified that the proposed restaurant building is a standard prototype building that is
used by Wendy's elsewhere in Montgomery County. Tr. 14,

Robert Saunders, Petitioner’s architect, testified (Tr. 75-83) that the building, which he called
the “standard 2878 building” that Wendy's uses, has a cashier window and a drive up window. Itis

an all brick building, with two feature strips of split face concrete, one at the sill line of the windows,

and one at the head of the windows. The building elevations are shown below (Exhibit 55).

LXFF B &8 GArioAl
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There are fascia above three sides of the dining area, which are copper colored and each of which

contains a“Wendy’s” sign, as depicted above.

The height of the building, as proposed for the site, is 20 feet

(Tr. 28, 30, 82), although the

development standards from the revised Site Plan (Exhibit 59(a)), would allow up to 30 feet, as

shown below:

DEVELOPMENT STANDARDS C-|  ReEGUIRED

Mintmum Tract Area

OE& Acres

Bullding Setbacks:
- From any public right-of
i l;: E‘,' - T-::éj IO teet 1O teet minimum
= From Streel Development O feet & feet minl
(Vital Woy set mnmm
- Side (from an adjolning lot) O feet 1o feet minimum
- Rear {trom an adjolining lot) O feet & feet minimum
- Accessory bulldings O feet 2 feet minimum
Maxirmum Bullding Helght 30 feet 30 feet
Minimum Sreen Area IC% 20%
(0.054 Acres)
Off-street Parking Required 25 spoces 25 spaces
25 spoces per |, 000 of of indoor patron area
15 spaces per 1000 sf of cutdoor patron area
(#8s x a1T) + (Ep x 128) = 25 spaces
Accesslble Spaces | space 2 spaces
Internal parking landscape areo 5.0% minimum 50%

NOTE: Applicant will comply with all gpplicable zening reguirements
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The site layout from the revised Site Plan is reproduced below:

"""""""" EX. CONTOUR
- PROP. CONTOUR
PROPOSED CURB & GUTTER
PROP, SPILL CURE SUTTER
PROPOSED SPOT GRADE
PROFOSED STORM DRAIN,
PROFOSED SEMWER
FROFOSED WATER

EXISTING STRUCTURES

FROPOSED STRUCTURE

PROPOSED CONCRETE SIDEWALKS
PROPOSED ASPHALT PAVING

FROPOSED HC ACCESS RAMP

PROPOSED CROZEWALK
LI I LIMT OF DISTURBANCE
ol PROPOSED LIGHT
[} PROPOSED TABLE
- PROPOSED BENCH
ED PROPSED FILTERRA WITH TREE SRATE g Y \
",

. -

In Mr. Saunder’s opinion, the architectural design of the Wendy's planned for this site will be
compatible with the surrounding uses and designs.  Given the commercia nature of the immediate

surroundings, the Hearing Examiner agrees.
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Landscaping:

The revised Landscape Plan (Exhibit 59(c)) is shown below:



