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I. STATEMENT OF THE CASE

Petition S-2740, filed September 11, 2008, requests a special exception under Section
59-G-2.21 for a charitable or philanthropic institution, to be operated in an existing structure located at
8300 Woodmont Avenue, Bethesda, Maryland, on property known as Lot 48, Block 2, Northwest Park
Subdivision, Tax Account No. 07-03379057, in the PD-75 Zone. The Petitioner, Children’s Inn at NIH,
Inc. (the “Children’s Inn”), seeks to use an existing single-family residential structure to provide free
housing for critically ill children who are receiving treatment at the National Institutes of Health (“NIH")
and their families. This dwelling, to be known as Woodmont House, would be an extension of the
existing Children’s Inn facility on the campus of the NIH, which does not have enough space to
accommodate all the patients in need of local housing.

Technical Staff of the Maryland-National Capital Park & Planning Commission (“M-
NCPPC”) reviewed the present petition and, in a report dated January 5, 2008, recommended approval
with five conditions. See Ex. 27.* Staff provided supplemental information, in response to questions
from the Hearing Examiner, on January 21 and 25, 2009. See Exs. 31-33. At its regular meeting on
January 15, 2009, the Montgomery County Planning Board voted 5 to 0 to recommend approval, but
with only two of the conditions recommended by Technical Staff. See Ex. 29. The Planning Board’s
recommendation letter explains that Conditions 2 and 3 as recommended in the Staff Report addressed
right-of-way dedication and subdivision issues that were more appropriately addressed at subdivision
than during this special exception proceeding. See id. An application is currently pending for revision
of the existing subdivision approval for a larger property of which the subject site is a part. See Staff
Report at 6. It is the Planning Board’s position that in cases subject to subdivision review, dedication
issues should not be made a condition of special exception approval. See id. The Hearing Examiner is
substantially in agreement with this position.

The Planning Board also addressed Staff's recommended Condition 5, which directed

the Petitioner to unify the design of the fence along the property’s Woodmont Avenue frontage by

! The Staff Report is quoted and paraphrased liberally in Part Il of this report.
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replacing one section made of wood with decorative iron railings, to match the rest of the fence. The
Planning Board found that the wooden section of fence serves the important function of providing
privacy for some of the first-floor bedrooms, and should be preserved. See id. The Planning Board
recommended imposing only Conditions 1 and 2 from the Staff Report, which address general limits on
the size of the operation and the provision of bicycles and related accessories. See id.

On October 10, 2008 the Board of Appeals (“Board”) scheduled a public hearing in this
matter for January 26, 2009, to be conducted by a hearing examiner from the Office of Zoning and
Administrative Hearings. The hearing was convened as scheduled, at which time testimony and other
evidence were submitted in support of the proposed special exception. No opposition was expressed
at the public hearing, nor is any reflected in the record. The record was held open for one week to

receive the transcript and closed on February 2, 2009.

. BACKGROUND

For the convenience of the reader, background information is grouped by subject matter.

A. The Subject Property and Neighborhood

The property within the proposed special exception boundaries ( the “special exception
site”) is an area of approximately 0.17 acres of land that is part of a 0.48-acre property that was
rezoned to the PD-75 Zone (Planned Development, 75 dwelling units per acre) in 2004, in Local Map
Amendment Case No. G-808. The special exception site is developed with a 7,000-square foot, three-
story, single-family dwelling with seven bedrooms, five bathrooms, common areas, seven parking
spaces in a ground-level garage, and two small outdoor patios. The remainder of the larger property
(the “combined property”) is currently occupied by a small office building, parking and driveways.

The Development Plan that was approved for the combined property in the 2004
rezoning maintained the existing single-family home in the northern part of the site, and provided for
construction of a townhouse community in the southern part of the site. See Tr. at 44-45. That

Development Plan was amended in 2007, in Development Plan Amendment Case No. DPA 06-01, to
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replace the townhouses with a 46-unit condominium building and a 1,400-square-foot restaurant. See
Tr. at 44-45; Staff Report at 6. An application is currently pending to approve a site plan for the
combined property to allow implementation of the Development Plan approved in 2007. See Staff
Report at 6. An additional application is pending to revise the subdivision approval for the combined
property to incorporate former public right-of-way that has been acquired from Montgomery County.
See id.

The combined property is located at the northwest corner of the intersection of
Woodmont Avenue and Battery Lane in Bethesda. It is almost entirely paved, and has a gradual slope
downward from east to west and from north to south along Woodmont Avenue. The site contains no
significant vegetation, erodible soils, wetlands or streams. The special exception site has
approximately 125 feet of frontage along Woodmont Avenue, to the east, but its vehicular access is
from Battery Lane, on the west side of the site, via a 20-foot wide, 240-foot long easement. To the
north, the special exception site abuts a large grassy area on the campus of the NIH. To the west, it
abuts a multi-family residential building with which it shares a driveway. To the south, the special
exception site abuts the portion of the combined property that has been approved for a condominium
building. Across Woodmont Avenue, the special exception site confronts a property that has been
cleared for construction of a nine-story multi-family building, although construction is currently on hold.

See Tr. at 52. The photographs that follow depict the subject site and its surroundings.

[This area intentionally left blank]
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Aerial Photograph Depicting General Location of Site, from Staff Report at 7
(white arrow correctly shows location of special exception site)

Aerial View of Combined Property and Immediate Surroundings, Ex. 9(c)
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Front of Woodmont House as Seen from Woodmont Avenue, Ex. (9)(g)
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Rear of Woodmont House, as Seen from Adjacent Parking Lot, Ex. 9(f)

Rear Corner of Woodmont House Looking Southeast Towards Small Office



S-2740 Page 9

Building to be Replaced by Condominiums. EX. (9)(e)

Side View of Woodmont House as Seen from NIH, Looking South. Ex. (9)(i)
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View from Woodmont House Exterior Patio Looking North Towards NIH.

e

Ex. (9)(h)
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Technical Staff and Petitioner’s land planner describe the general neighborhood of the
site as an area bound by the NIH campus to the north, Wisconsin Avenue to the east, Old Georgetown
Road to the west and Rugby Avenue to the south. In light of the modest levels of activity expected with
the proposed use, the Hearing Examiner agrees with this neighborhood description, with the addition of
the directly confronting property on the east side of Wisconsin Avenue. An adjoining property such as
NIH would normally be considered part of the relevant neighborhood, but given its immense size and
the fact that the part of the campus nearest the subject site is all open space, it is apparent that NIH
would not suffer any adverse effects from the proposed use. It is also apparent from the nature of the
use that it would significantly benefit NIH’s mission.

The general neighborhood is characterized by a mixture of residential, commercial and
institutional uses. In addition to the adjoining and confronting properties described above, the
neighborhood contains single-family homes along South Brook Lane to Old Georgetown Road, three-
story to six-story apartment buildings along Battery Lane, the Springhouse Assisted Living Facility three
or four lots west of the subject site, some larger 10 to 14-story residential buildings on Battery Lane
known as the Whitehall Condominium, the Bethesda-Chevy Chase Rescue Squad and a small

townhouse subdivision adjacent to the fire station. See Tr. at 58-59.

B. Master Plan

The subject property is within the area covered by the 2006 Woodmont Triangle
Amendment to the Sector Plan for the Bethesda CBD (the “Sector Plan”). Technical Staff found the
proposed special exception to be consistent with the Sector Plan’s vision and recommendations. See
Staff Report at 8. In particular, Staff found that the proposed use would be consistent with the Sector
Plan’s recommendation for building heights to step down from the Metro station area to the edges of
the central business district (“CBD”), and the plan’s recommended height limit for the area including the
special exception site of 65 feet. The existing house on the special exception site is approximately 38

feet in height, much lower than buildings near the Metro, and the site is located at the edge of the CBD.
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Staff suggested that the combined property could be used to satisfy the Sector Plan’s recommendation
for enhanced pedestrian and bicycle connections to the NIH campus, but it appears that this
recommendation is moot, given that the NIH campus is now fenced and gated. See Staff Report at 8;
Ex. 32. Technical Staff noted that the special exception proposal includes streetscape along
Woodmont Avenue and Battery Lane, as called for in the Sector Plan. See Staff Report at 9.
Petitioner’s land planner points out that the proposed special exception would increase
housing density on the special exception site and provide a type of housing not previously available in
downtown Bethesda, consistent with the Sector Plan’s recommendation to increase the supply and

range of housing opportunities in the study area. See Ex. 12 at 7-8.

C. The Proposed Use

The Children’s Inn is a private, tax-exempt non-profit corporation whose primary function
is to provide social and benevolent services to critically ill children who are receiving treatment at the
NIH, and their families. The Children’s Inn operates a residence on the NIH campus that has 59
bedrooms, each set up like a hotel room with a private bathroom, as well as extensive common spaces
such as a kitchen, a play room for young children, a teen room, a game room, a library, a business
center, an arts & crafts studio, a multi-purpose room and an exercise room. In 18 years of operation,
the Children’s Inn has provided housing to 8,684 seriously ill children and their families from all 50
states and 74 foreign countries, free of charge. See Ex. 3. Programs at the Inn are staffed by
employees and an extensive list of volunteers. The Inn’s mission is to keep children together with their
families during serious illness, reduce stress, and facilitate healing through mutual support. It aims to
provide psycho-social support and a sense of normalcy during an extended medical crisis, by providing
a residential setting more conducive to normal living than a hotel room. The patients who stay at the
Inn range in age from three days to 26 years old, and almost all suffer from life-threatening illnesses
that have not responded to conventional treatment. For the residents of the Children’s Inn, the NIH is

their last and best hope for survival. See id.
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The Children’s Inn was expanded in May 2004, but this has not fully responded to
capacity problems at the Inn, which are caused in part by new treatment protocols that require children
to stay in the Bethesda area for increasing periods of time, often 12 to 18 months and sometimes up to
two years. The Children’s Inn has adopted a length of stay policy with a 120-day limit, although this is
not a hard and fast rule. See Ex. 3; Tr. at 16-17. The proposed Woodmont House facility would
operate much like the Inn, but would be intended for patients who have transitioned from an acute
phase of their illness to a more stable phase, still requiring medical intervention but with a lower level of
support. Woodmont House residents are expected to stay an average of about six months. See id.

Woodmont House is expected to operate along a similar model to that of the Children’s
Inn. The house has seven bedroom, five bathrooms and large common spaces. It is expected to have
a common kitchen, a television room, a business center, and an exercise room. See Tr. at 25. The
facility is expected to have one staff member on site during the day, one during the evening, and a
security guard at night, although this will likely be supplemented with volunteers and potentially
additional staff. Woodmont House staff will link residents with individually tailored community partners
who will help the family learn to live and care for their child independently, in preparation for returning
home. These partners include food banks, career and employment agencies, schools, community
centers, religious institutions, embassies, childcare centers, wellness programs and language services.
See Ex. 3. Patients at Woodmont House will be transported to the NIH for medical needs by a shuttle
bus operated by the NIH or the Children’s Inn. The Inn has a contract with the Montgomery County
Public Schools to provide schooling to NIH patients, which is supplemented by private tutors, and these
services will be available to Woodmont House residents as well.

As explained by the Inn’s Chief Executive Officer, Kathy Russell, one of the desires
expressed by patients’ parents is to play an active part in caring for their child, during a medical crisis
that has taken away much of their control over their child’s well-being. This has led the Inn, and will

lead Woodmont House, to create space for parents to care for their children, such as doing some of
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their own housekeeping and making their own meals. Families will have access to grocery runs so they
can buy food, and those with financial difficulty buying food will have access to food donations.

Typically, a patient at the Inn or Woodmont House will be accompanied by one parent,
while the other parent stays home, to keep generating income and provide a degree of normalcy for
siblings. Sometimes other family members may come visit during intense periods or on weekends.
Families staying at Woodmont House will rarely have their own cars, since most come from very far
away. Vehicular trips to the site will be limited mostly to a small number of staff and volunteers, plus
shuttle buses transporting residents. Outdoor activity will be limited to the use of two small patios, both
of which are screened from view from the street. The house has seven parking spaces in a ground-
level garage, which is expected to amply meet the need. The site plan for the combined property is
shown below in full, and at a larger scale on the pages that follow.

Site Plan, Ex. 4(a)
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Site Plan Legend, from Ex. 4(a)

LEGEND

SEMER MANHOLE
STORM DRAIN MANHOLE
GAS WALVE

HATER VALVE
TELEFHOME MANHOLE

®
i
P
=
O‘IIH-I
05, UTILITY POLE
3 LIGHT POLE

,— —  SENERLINE

STORM DRAIN LIKE
- A5 LIMNE

BUILDING RESTRICTICH LIMNE

L L B, DRIVEWAY PAVEMENT
N EEEm e | HITS OF SPECIAL EXCERTION

Site Plan Data Table, from Ex. 4(a)

DATA TABLE (PD-15 ZONE)
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DEVELOFMENT STANDARD APPROVED DEVELCOPMENT PLAN SPECIAL EXCEPTION
GROSS TRACT AREA (AC./SF) 052 ACF22H8 9AFT, CIT AC (FART OF 052 AC TOTAL)
CEVELOPMENT DENSITY 47 DU, + RESTAURANT COMVERSION OF EXISTING 5F RESIDENCE TO
I EK|'5*T|NEI 5F RESIDENCE ox, 1300 af, CHARITABLE & FHILANTHROPIC IHSTITUTION
46 CONDOMMIUM APARTMENTS IH& 3 - 5 FAMILIES (I child & | parent per Farily)
3200 s, RESTAURANT
MINMUM BUILDING SETBACES
ExISTING HOUSE
FROM HMOODMONT AVE. o' M 12" MIML
FROM REAR (MEST) (15" MIM. 15" MIH,
FROM SIDE (MORTH! 405 MM, 405 MIM.
LD T* 194" MO CHAMGE T EX. HOUSE
MAXIMIM BUILDINS HEIGH e O A o
MAXIMUM BUILDINS COVERASE EOE% Bo6% HO CHRANGE TO EX, HOUSE
{22649 5F, ExX. HOUSE)
MMM GREEN SPACE 0% « 22618 5F = 6185 HO CHANGE T EX. HOUSE
&, 5, AT SROND 37153 SF. (l6.6%) (2824 5F, ON GROMND FLOCR, -LAND
6. 5. AT PENT HOUSE (ROOF TOP) SACS SF. (234%) CONDOMINIM 1)
CH-SITE PARKING
TOTAL SPACES REGUIRED BB SPACES 4 SPACES REQUIRED

EXISTING &. F. RESIDEMCE = 2

CONDCMIMILRM APARTMENTS = 63

COMMERGIAL = 34
7% REDUCTION = {1I)

(PER ZONIME SEC. SAES333(BNS)

| SF PER. 2 RESIDENTS = 2 5P
| 5P FER 2 EMPLOTEES = | 5P

T SPACES PROVIDED M LOMWER
LEVEL SARASE
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Site Plan General Notes, from Ex. 4(a)

GENERAL NOTES

. APPLICANT:

2. PROPERTY OHNER:

3. SITE ADDRESS:

4, 5|TE DATA:

CHILDREEN'S NN AT NIH
T HEST DRIVE
EETHESDA, MARTLAND 2084

LAURENCE H. LIPNICK & BATTERY LANE, LLC
B34 WOODMONT AVENIE
BETHESDA, MARYLAND 20814

8234 WOCDMONT AVENUIE
BETHESD:A, MARTLAND 20814

EXISTING:
PART OF LOT 48, BLOCK 2, NORTHAEST FARK. &
EXISTING ROW AGUIRED FROM COUNTY

PROPOSED:
LOT 62, BLOCK 2, NORTHMEST FPARK

TAX MAP Hh-123
BETHESDA ELECTION DISTRICT #1

ZOMED: FD-T2
EROSS TRACT SIZE: 052 ACRES
(FOR SPECIAL EXCEFTION: 07 ACRES)

D. Landscaping, Lighting, Signage and the Environment

The subject site is mostly covered with building and pavement. Landscaping consists of

evergreens trees and hedges along the north, south and east property lines, as well as some

ornamental plantings, all of which are shown on the Existing Conditions plan reproduced below. No

changes to the landscaping are proposed. A condition of approval recommended at the close of this

report would require the Petitioner to maintain the landscaping shown on the Existing Conditions Plan in

good condition. The Existing Conditions plan is shown in full below, and at a larger scale on the pages

that follow.

Existing Conditions Plan, Ex. 4(c)
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