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I. STATEMENT OF THE CASE

Petition No. S-2743, filed on October 13, 2008, seeks a Special Exception, pursuant to §59-
G-2.06 of the Zoning Ordinance, to alow Petitioner to construct and operate an Automobile
Filling Station which would include 12 pumps and a convenience store. The subject site islocated
at 21040 Henderson Corner Road,* just south of itsintersection with Ridge Road/MD 27, in
Germantown, Maryland, and is zoned C-3 (Highway Commercial). Petitioner Henderson Corner
& 355 LLC ownsthe property, which is designated Parcel “E,” Henderson Corner, and consists of
1.27 acres of land (Tax Account Number 02-03629433).

Notice of the hearing, scheduled for February 27, 2009, was issued by the Board of Appealson
November 3, 2008 (Exhibit 15(b)).> Technica Staff of the Maryland-National Capital Park and
Planning Commission recommended approval of the specia exception, with conditions, in a
memorandum dated February 2, 2009.2 Exhibit 18. On February 12, 2009, the Montgomery County
Planning Board voted 4-1 to recommend approval, based on the Technical Staff’s report. Exhibit 19.
Staff’s report was supplemented, at the Hearing Examiner’s request, on February 26, 2009. Exhibit 20.

A public hearing was convened as scheduled on February 27, 2009. There was no
opposition, and all the witnesses were called by Petitioner. Martin Klauber, Esquire, the People’s
Counsel, was unable to attend, but indicated his support for the petition and suggested a condition to
the Hearing Examiner, which was agreed to by Petitioner at the hearing. Tr. 6. The record was held

open until March 13, 2009, to obtain a clarification from Technical Staff as to whether the adequacy

! Henderson Corner Road is occasionally referred to, erroneously, as “Henderson Corner Drive” in some of Petitioner’s
reports and plans and in the testimony of some of its witnesses. The actual name is Henderson Corner Road.

2 The notice contained the correct street address, but it incorrectly identified the town as “Derwood,” instead of the
correct location, Germantown. Thiserror likely resulted from the fact that the owner’s mailing addressisin

Derwood. The Hearing Examiner raised thisissue at the hearing, and announced that he felt the error did not result

in afailure of notice because the street address was correct, and those in the area receiving the mailed notice would
realize that the location was a street address in their neighborhood. The omission was therefore inconsequential.
Petitioner’s counsel agreed and did not request that further notice be mailed out. Tr. 4-6. Moreover, the subject site
was posted with notice, as demonstrated by the Affidavit of Posting (Exhibit 21).

% The Technical Staff Report is frequently quoted and paraphrased herein.
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of public facilities would be addressed at the limited subdivision amendment anticipated in this
case* The Hearing Examiner inquired by e-mail on February 27, 2009, and Technica Staff
responded on March 4, 2009, that the adequacy of public facilities would be addressed at the limited
amendment to the preliminary plan. Exhibit 34. The record closed, as planned, on March 13, 2009.

Based on the record in this case, as discussed below, the Hearing Examiner finds that
Petitioner has met the standards for the grant of a special exception under 859-G-2.06 of the Zoning
Ordinance.

Il. FACTUAL BACKGROUND AND ANALYSIS

A. The Subject Property and the General Neighbor hood

The subject siteislocated at 21040 Henderson Corner Road, just south of itsintersection
with Ridge Road/MD 27, in Germantown, Maryland, and is zoned C-3 (Highway Commercial).
The property is designated Parcel “E,” and is bounded on the north by Ridge Road, MD 27 (446
feet of frontage), and on the southeast by Henderson Corner Road (about 350 feet of frontage). The
southwest boundary is adjacent to Parcel “D” and Parcel “B,” Henderson Corner, which are also
classified in the C-3 zone. Accessto the adjacent C-3 parcelsis precluded by topography and pre-
existing development on those parcels. Land Planning Report, Exhibit 10, p. 1.

According to Technical Staff (Exhibit 18, p. 3), the siteis approximately 1.27 acresin size
and is primarily awooded lot, as can be seen in pictures on the next page. Thelot istriangular in
shape and is bounded on two sides by roadways. Midway along the Henderson Corner side, the
property rises several feet to form a plateau, while the side of the property adjacent to Ridge
Road/MD-27 dlopes steeply downward to the roadway. Currently, thereis no accessto the site. The
site can be seen in the aerial and surface photographs from Attachment 3 to the Staff Report, shown

on the following page.

* Subdivision will be limited because a preliminary plan was already approved for this property when it was
intended to be the site of abank in 2006 (Preliminary Plan No. 120061210), and the anticipated traffic from the
newly proposed use (afilling station) will be less than that which was anticipated for the bank.
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Technical Staff characterized the site’s location as being “on an ‘island’” of properties
within the Neelsville Village area of Germantown. The “island,” which includes the other
commercial properties south of the site, is bounded by Ridge Road/MD-27 to the north, Henderson
Corner Road to the southeast and Frederick Road/M D-355 to the west. This “island” is shown in
the Staff Report on Attachment 1, a Generalized L ocation Map, and Attachment 4, the Surrounding

AreaMap, both of which are reproduced on the following pages:
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LEGEND 1 inch = 400 feet
CD Subject Site Address: Ridge Rd (MDZ27) and Henderson Comer Rd

S A

To assess compatibility, Technical Staff defined the general neighborhood to include the

Neelsville Village Shopping Center, Seneca Crossing Subdivision and Ridge Road Recreational
Facility. Petitioner’sland planner, Phil Perrine, agreed with this definition, but stated its borders

with greater particularity: “The boundaries of the surrounding area are Stardrift Drive and the south
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edge of the Ridge Road Park to the north, Brink Road to the north, single-family homesin the
Seneca Crossing subdivision adjacent to Henderson Corner Road and MD 27 to the east, and
Neelsville Village Shopping Center and Milestone Shopping Center to the south.” Exhibit 10, p. 2.

Mr. Perrine outlined the neighborhood on an aerial photo (Exhibit 30), which is reproduced below.”

® The Surrounding Area map submitted by Technical Staff and reproduced on the previous page did not actually show
the entire general neighborhood, as defined. In the above aeria photo, the solid black outline by Mr. Perrine was alittle
inexact because, based on his land planning report, he meant to include the portion of the Milestone Residential area
south of Stardrift Drive. The Milestone Subdivision islocated in the northwest quadrant of the intersection of Ridge
Road and MD 355, and is diagonally across from the commercial “island” on which the subject siteislocated. The
Hearing Examiner has added that portion into the neighborhood outline with a dashed line.
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The Hearing Examiner accepts this definition of the general neighborhood, asit coversthe
area containing those who will be most directly affected by the proposed service station.® Thesiteis
surrounded by amix of uses, including residential, professional, business, retail, drive-thru
restaurants and arecreational park. Exhibit 18, p. 3. The adjacent, C-3 parcels are developed with a
filling station, a bank, and afast food restaurant. Asto the adjacent roads, MD 27 isamajor highway
and Henderson Corner Road is an arterial road. Petitioner describes the surrounding areainits land
Planning Report (Exhibit 10, p. 2):

Across Henderson Corner Drive is Seneca Crossing, an R-200/TDR classified,
residential community, located approximately 20 to 35 feet below the elevation of
Henderson Corner Drive. Therear of the houses along Henderson Corner Drive are
separated from the road by a berm and natural vegetation, and only the roof-tops are
visible from the road. The residential neighborhood is served by Seneca Crossing
Drive, which intersects Henderson Corner Drive across from the entrance to the
existing C-3 commercial area. Thesiteis generally located across MD 355 from the
Neelsville Village Shopping Center and the Milestone Regional Shopping Center.
Future residential development is proposed north of MD 27 on the east side of MD 355.
The Milestone subdivision is located in the northwest quadrant of thisintersection. ’

Technical Staff and Petitioner emphasize that the subject site has unusual grades that make
the site higher than the surrounding properties and roadways. Thus, the residential properties across
Henderson Corner Road are significantly lower in elevation than the subject site and would not
have a direct view of the proposed automobile service station. This point iswell illustrated by

Petitioner’s Cross-Section/Elevations (Exhibit 17(a)) and by photographs in Exhibits 17 and 26:

Home Across
Henderson

Corner Road
/

~ gar

® It should be noted that the general neighborhood for land use purposes, which is used to evaluate adverse impacts
from the proposed usg, is not the same as the defined market areafor “need analysis,” which will be discussed in

Part I1. F. of thisReport. Tr. 72. In evaluating the need for this business, Petitioner’s market analyst included

potential usersin an area surrounding the subject site, about three miles to the north, about two miles to the south,

and about amile on each side, east and west. Tr. 112.

" As previously mentioned, Henderson Corner Road is occasionally referred to as “Henderson Corner Drive” in some of
Petitioner’s reports and plans and in the testimony of some of its witnesses. The actual name is Henderson Corner Road.

Pronosed 7-11
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Exhibit 26(b), taken from the subject site, looking
towar ds the Seneca Crossing Subdivision. Only
the upper partsof homesarevisible.

Exhibit 26(d) istaken from the Seneca Crossing
Subdivision, looking towar ds the Subject site
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Exhibit 17(g) showsthe lower grade
of the Seneca Crossing Subdivision

Exhibit 26(c) istaken from the Seneca Crossing
Subdivision, looking towar ds the Subject site

B. TheProposed Use

The subject application seeks a special exception pursuant to Section 59-G-2.06 of the Zoning

Ordinance to permit the construction and operation of an automobile filling station with an ancillary

convenience store. Petitioner proposes the following use:
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1) A self-service, automobile filling station will be centrally located on the site. 1t will
contain six multi-product dispensers, two on each of three pump islands. The
dispensers will provide atotal of 12 pumping stations.

2) The pump islands will be covered by a canopy approximately 86 feet in length, 36
feet in width, and 18% feet in height, with a clearance of 14% feet.

3) A single-story, 3,188 square-foot building will be located at the north end of the site
near the intersection of Ridge Road and Henderson Corner Road. It will house a
1,674 square-foot, “7-Eleven” convenience food and beverage store, with a
customer area, a food preparation area, storage areas, an office, restrooms, cooler
space, and an ATM machine.

4) The sole vehicular access to the site will be directly from Henderson Corner Road.

5) Sixteen parking spaces, including one handicapped space, will be provided on site.

6) Two underground storage tanks will be located on the southeast side of the site.

7) A dumpster enclosure will be located on the western side of the site, just south of a
stormwater management system.

8) One free-standing monument sign will be located facing Henderson Corner Road,
with additional signage on the building and canopy.

9) Hours of operation for both gas sales and the convenience food and beverage store
will be 24 hourg/day, 7 days/week. Staff will work in three 8-hour shifts.

10) No more than seven employees will be on site at any one time.

11) No repair services or car wash will be offered on site.

Petitioner’s vision for the filling station and convenienceisillustrated in its elevations

exhibit, shown below (Exhibit 17(d)):

REAR ELEVATION

i,

LEFT SIDE ELEVATION

SIDE CANOPYELEVATION REAR CANOPY ELEVATION
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Petitioner’s Site Plan (Exhibit 4(a)), is reproduced below and on the following page:



