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I.   SUMMARY 

Current Zone and Use: I-1 zoning, used as an industrial yard with storage structures, stored 
vehicles, debris piles, large shipping containers and a 120-foot 
telecommunication monopole with two wireless carriers.    

Proposed Special Exception: Adding a 30-foot extension to the existing tower to accommodate 
Petitioner and up to two additional carriers.    

Need for Monopole: The Montgomery County Tower Committee has reviewed the 
proposal and found that petitioner New Cingular Wireless PCS, LLC 
has a justified engineering need for the 30-foot extension.  This is 
supported by coverage maps attached as an appendix to this report.  

Community: There has been no community participation in this case.   

MNCCPC: The Montgomery County Planning Board and its Technical Staff 
recommend approval of the petition.  

Hearing Examiner: The Hearing Examiner recommends approval of the petition on 
grounds that it satisfies the general and specific conditions for the 
use and would have no inherent or non-inherent adverse effects 
sufficient to warrant denial.   
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II.  STATEMENT OF THE CASE 

Petition S-2747, filed January 30, 2009, requests a special exception under Section 59-G-2.58 

of the Montgomery County Zoning Ordinance for a telecommunications facility, to be constructed on 

property located at 14615 Clopper Road, Boyds, Maryland, in the I-1 Zone, Tax Account No. 

00021970.  Petitioner New Cingular Wireless PCS, LLC, doing business as AT&T Mobility ( AT&T ), 

proposes to add a 30-foot extension to an existing telecommunications tower on the subject property, 

which was built in 2002 as a use permitted by right.  The proposed tower extension is not permitted by 

right due to a setback issue.  Petitioner argues that the extension can be allowed as a special 

exception, with a partial waiver of the setback requirements.  As discussed in Part III.E, the Hearing 

Examiner agrees.  The owners of the subject site, Carol Ann Hungerford and Walter Remus 

Hungerford, are co-petitioners on this application, as required in the Zoning Ordinance. See Ex. 29; 

Code §59-G-2.58(a)(5). 

Technical Staff of the Maryland-National Capital Park & Planning Commission ( M-NCPPC ) 

reviewed the present petition and, in a report dated May 18, 2009, recommended approval with 

conditions.1  See Ex. 19.  Staff submitted supplemental information on June 30, 2009, responding to a 

question from the Hearing Examiner.  See Ex. 21.  The Montgomery County Planning Board 

( Planning Board ) considered this petition on June 11, 2009 and voted 3 to 0 to recommend approval 

based on the findings in the Staff Report.  See Ex. 20. 

On March 11, 2009 the Board of Appeals scheduled a public hearing in this matter for July 2, 

2009, to be conducted by a hearing examiner from the Office of Zoning and Administrative Hearings.  

The public hearing was convened as scheduled, at which time testimony and other evidence were 

received in support of the proposed special exception.  The record contains no evidence of opposition 

to this proposal.  The record was held open to permit additional submissions by AT&T and allow time 

                                                          

 

1 The Staff Report has been liberally paraphrased and quoted in Parts I and II of this report.  
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for public comment, and closed on August 10, 2009.  By Order dated October 8, 2009, the Hearing 

Examiner extended the deadline for her report to October 9, 2009.     

III.  BACKGROUND 

For the reader s convenience, background information is grouped by subject matter.   

A.  The Subject Property and Neighborhood 

The subject property consists of approximately 6.14 acres located on the north side of Clopper 

Road in Boyds.  The owner has operated Remus Hungerford Industrial Yard at the site for many 

years.  The site is irregular in shape and contains a variety of things including storage buildings, large 

shipping containers, stored vehicles and debris piles.  Most pertinent to the present case is an existing 

120-foot telecommunication tower, with associated equipment in a compound measuring 90 feet by 

54 feet.  The tower was built on the site in 2002 pursuant to a building permit issued by the 

Department of Permitting Services ( DPS ), although inexplicably, the tower violates the applicable 

setback to the north.  A telecommunication facility is a permitted use in an I-1 Zone up to 199 feet in 

height, provided that it is set back from any property with residential or agricultural zoning at least one 

foot for every foot of height of the support structure.  Code § 59-C-5.2(c), n.4.  The existing 120-foot 

tower is 100 feet from the northern property line and 145 feet from the southern property line.  See 

Staff Report at 3.  The properties abutting the subject site on all four sides are classified under the 

Rural Zone, one of the County s agricultural zones.  See Zoning Map, Ex. 16.  Thus, the tower 

currently violates the setback requirement to the north, and with the proposed 30-foot extension it 

would violate the setback requirement to the south, as well.   As discussed in Part III.E. below, the 

Hearing Examiner recommends approval of the reduced setbacks, as permitted in Section 59-G-

2.58(a). 

Technical Staff suggested that the relevant neighborhood for this case, shown on the next 

page, is bounded by Clarksburg Road to the west, Black Hill Regional Park to the north and Clopper 

Road to the south.  Technical Staff did not suggest an eastern boundary, but the Hearing Examiner 
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would pick a point about half a mile away along Clopper Road, roughly equidistant from Clarksburg 

Road.  This relatively large neighborhood is appropriate due to the potential visual impact of 

increasing a monopole s height.  The general neighborhood as thus described is classified mostly 

under the Rural Zone, with R-200 zoning east of Little Seneca Creek, the subject site under the I-1 

Zone, and a few acres of I-2 zoning a short distance west of the subject site between Clopper Road 

and the railroad tracks.    

The general location of the site may be seen on the aerial photograph below. 

Surrounding Area Map Excerpted from Site Plan, Ex. 20 Att. 2 
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The subject property borders CSX Railroad tracks to the north, Little Seneca Park to the east 

and south and a low-density residential property to the west.  About eight low-density single-family 

homes are located along Clopper Road just south of the subject site, both east and west of the 

subject property s access drive.  Black Hill Regional Park is just beyond the railroad tracks to the 

north.  Two larger, higher-density residential developments are located about half a mile from the 

subject site2, one to the southeast and one to the northeast.  Another neighborhood of large-lot homes 

is located just outside the defined neighborhood, a bit more than half a mile to the west.  The site s 

relationship to its immediate surroundings is shown in the location map below.  A closer view of the 

site is provided in the aerial photograph on the next page. 

General Location Map from Staff Report, Ex. 20 Att. 1 

                                                          

 

2 The Hearing Examiner scaled this distance from the map reproduced on the previous page; it is necessarily 
approximate due to the scale of the map. 
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Aerial Photograph of Subject Site (excluding driveway), Ex. 26 
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B.  Master Plan  

The subject property is within the area covered by the Boyds Master Plan, Approved and 

Adopted 1985 (the Master Plan ), which is silent on telecommunication facilities.  The Master Plan 

shows the subject site with its current I-1 zoning, which permits telecommunication facilities by right 

and by special exception, as discussed in Part III.E.   

C.  Proposed Use 

AT&T proposes to extend the height of the existing cell phone tower from 120 feet to 150 feet 

and install nine panel attennas at the 147-foot level.  Each antenna would be approximately 60 inches 

long, 18 inches wide and eight inches deep   Collocating on the existing tower would not meet AT&T s 

coverage needs, because as the third wireless provider on the tower, its antennas would be too low.  

AT&T proposes to install its equipment cabinets on an 11 x 11 concrete pad within the existing 4,770 

square foot equipment compound, which is adjacent to the base of the tower and enclosed by a 

chain-link fence.  The tower extension and the equipment compound would be able to accommodate 

two other telecommunication carriers, as required under the Zoning Ordinance.  Expert testimony 

indicated that the radio frequency ( RF ) emissions from the proposed facility would be within the 

standard established by the Federal Communications Commission ( FCC ) as safe.   

The location of the existing tower, which would not change under AT&T s proposal, is 

approximately 538 feet from the nearest single-family dwelling, which is owned by the owner of the 

subject site.  Thus, it far exceeds the applicable setback required from off-site dwellings, which is one 

foot for each foot of height.  It also exceeds the stricter 300-foot off-site dwelling setback that applies 

to monopoles in agricultural and residential zones.   

With the proposed tower extension, the applicable setbacks under Section 59-G02.58(a)(1) 

require the tower to be at least 150 feet from all property lines.  The existing tower location is 

approximately 100 feet from the northern property line and 145 feet from the southern property line.  

The Board of Appeals has the authority to reduce the setback requirement to not less than the 

building setback of the applicable zone if the applicant requests a reduction and evidence indicates 
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that a support structure can be located on the property in a less visually obtrusive location after 

considering the height of the structure, topography, existing vegetation, adjoining and nearby 

residential properties, if any, and visibility from the street.  Section 59-G-2.58(a)(1)d.  Locating the 

tower closer than 150 feet to the northern property line makes it less visually obtrusive for the homes 

to the south of the site, and the five-foot reduction in the setback from the southern property line is 

immaterial on a site of this size.  Accordingly, the Hearing Examiner recommends that the Board of 

Appeals approve the requested reduction in property line setbacks.  This will also avoid the possibility 

of a greater visual impact on nearby homes if the Petitioner were to build a second tower (after a 

denial of the special exception), at a height of 150 feet, as a permitted use elsewhere on the site. 

The proposed facility would operate 24 hours, seven days a week.  The only site visits would 

be by maintenance staff, once or twice a month.  Vehicular access is available via a long driveway 

connecting the industrial yard to Clopper Road.   

The site plan legend is shown below and the site plan graphics on the next page. 

Site Plan Legend, from Exhibit 4(a) 
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Site Plan Graphics, Exhibit 4(a)  
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In addition to the site plan, the Petitioner has submitted detail pages, reproduced below and on 

the next page.   

Compound Plan, from Ex. 4(b) 
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Monopole Elevation, from Ex. 4(b) 
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D. Visual and Property Value Impact 

As shown in the aerial photograph on page 7, the equipment compound and tower are 

surrounded by various storage structures, vehicles and equipment in use on the site.  Significant tree 

cover on parkland to the south and on a large home lot adjoining to the west limits the visibility of the 

subject site from the closest homes.  Photographic evidence and testimony from two of Petitioner s 

consultants suggest that the tower is not readily visible from the larger residential neighborhoods half 

a mile away, and that the proposed tower extension would have little to no effect on the tower s 

visibility in those communities.  While the witnesses did not specifically address visibility from the eight 

residences close by on Clopper Road, the submitted photographs suggest that the proposed tower 

extension would increase the tower s visibility in the landscape, but not to a degree that would have a 

material effect on the general neighborhood, given that the 120-foot tower already exists.  Some of 

the submitted photographs are reproduced below.3   

Aerial Photo Identifying Locations of Photo Simulations, Ex. 7(a)  

                                                          

 

3 Photos from points 3 and 4 are not reproduced here because their quality was too poor to be useful.  Both 
show the existing monopole and the extension barely visible through forests of deciduous trees in winter. 

View 1 

View 2 
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View 1 Existing.  View of Current Tower from Field Slightly Southeast of Clopper Road/ 
Clarksburg Road Intersection.  Ex. 7(b) 

 

View 1 Proposed.  Simulation of View with Tower Extension from Field Slightly Southeast  of 
Clopper Road/Clarksburg Road Intersection.  Ex. 7(c)  


