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1 Mr. Lufsey, who owns the subject site, is also the president of two corporations which operate from the subject
site, Gene’s Johns and Rentals, Inc. and Blue Ribbon Restroom Trailers, Inc.; however, the sole petitioner is Mr.
Lufsey, individually. Exhibit 1(a).
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I. STATEMENT OF THE CASE

Petition No. S-2749, filed on April 10, 2009, and subsequently amended, seeks a special
exception, pursuant to 859-G-2.54.3 of the Zoning Ordinance, to allow Petitioner to establish an
Outdoor Storage Facility for 850 individual portable toilets and no more than 12 mobile restroom
trailers, on 8.2 acres of land at 23320 and 23330 Ridge Road, Germantown, Maryland, in the Rural
Cluster (RC) Zone. Petitioner Vincent E. Lufsey owns the property, which has operated as afamily
business on this site since March 9, 1995, pursuant to registered Home Occupation License No. 330.
Mr. Lufsey isthe president of two corporations which operate on the site. They are Gene’s Johns
and Rentals, Inc., which rents standard, individual porta-toilets and Blue Ribbon Restroom Trailers,
Inc., which rents mobile restroom trailers. Exhibit 3(a).

Petitioner also requests awaiver of the 20-foot driveway width requirement for both existing
10-foot-wide driveways.

After anumber of amendments to the petition and postponements at the Petitioner’s request, a
Notice of Hearing was issued on October 7, 2009, scheduling the hearing for February 12, 2010
(Exhibit 26). Technical Staff of the Maryland-National Capital Park and Planning Commission
recommended approval of the specia exception, with conditions, in a memorandum dated January 22,
2010.% Exhibit 31. On February 4, 2010, the Montgomery County Planning Board voted 3-0 to
recommend approval, based on the Technical Staff’s report. Exhibit 36. Both the Planning Board and
Technical Staff recommended approval of the waiver regarding the driveways, with the condition that
the driveways be widened to no less than twelve feet. Petitioner’s counsel forwarded Staff aletter from
Kathie Hulley of the Clarksburg Citizens Association, indicating that its planning committee had no
objections. The letter concludes with a statement supporting approval of the petition. Exhibit 23(a).

A motion to again amend the petition was filed on February 3, 2010, seeking permission to

2 The Technical Staff Report is frequently quoted and paraphrased herein.
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increase the number of units permitted to be stored up to 850 portable toilets and 12 mobile restroom
trailers.® Exhibit 34. Notice of this proposed amendment was issued on February 4, 2010 (Exhibit
35). Since the motion to amend was filed less than 10 days before the hearing, the notice permitted
comments to be filed until February 15, 2010 (i.e., after the hearing date), but none was received.

A public hearing was convened as scheduled on February 12, 2010. There was no
opposition, and five witnhesses were called by Petitioner. Martin Klauber, Esquire, the People’s
Counsel, participated and testified as awitness. Heindicated his support for the petition. Tr. 18 and
88. At the hearing, Petitioner noted that the only new building proposed for the site, atrailer garage,
would be larger than originally planned. The record was held open until March 22, 2010, to allow
revised submissions, analysis by Technical Staff and public comment.

Petitioner submitted revised plans and related documents on February 25, 2010 (Ex. 44), and
Technical Staff approved all the changesin an e-mail to the Hearing Examiner dated March 3, 2010.
Exhibit 45. There were no public comments received, but on March 22, 2010, the date the record
initially closed, Petitioner submitted aletter (Ex. 46) requesting a change in the hours of operation.
On April 1, 2010, Petitioner submitted arevised Statement of Operations (Ex. 50(a)) and arevised
statement of proposed conditions (Ex. 50(b)), per instructions from the Hearing Examiner, to show
the new hours of operation (Ex. 47). On April 2, 2010, a notice was issued regarding the motion to
amend, and the record was reopened to receive the new filings and any comments thereon. Ex. 51.

Technical Staff approved the change in hours (Ex. 49), as did the People’s Counsel (Ex. 48),
and no public comment was received within the 10 day period specified in the notice. An elevation
and a plan view of the proposed trailer garage were also filed on April 9, 2010, while the record was
still open. No additional notice was required because these plans merely reflected changes made at

the public hearing. By the terms of the April 2 notice, the record closed again on April 12, 2010.

® Theinitial petition sought approval of 500 portable toilets and 10 mobile restroom trailers. Exhibit 3(a), p. 4.
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Based on the record in this case, as discussed below, the Hearing Examiner finds that
Petitioner has met the standards for the grant of a special exception under Zoning Ordinance 859-G-
2.54.3, and the waiver of the required driveway width under Code 859-E-4.5.

Il. FACTUAL BACKGROUND AND ANALYSIS
A. The Subject Property and the General Neighbor hood

The subject siteislocated on the west side of Ridge Road, in Germantown, just southwest of
its intersection with Davis Mill Road. The property is described as Parcels P95 and P71, and its
Tax Account Numbers are 00017454 and 00024118. The site is bounded to the west by the and on
the north by a service drive to the Park. Its boundaries are shown on the following “Boundary

Exhibit” (Exhibit 4(b)):
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Technical Staff describes the topography of the sitein its report (Exhibit 31, p. 6):

The topography of the property isfor the most part relatively shallow, with the
high point located at the western edge of the property where the current barn
structure islocated. The site gently falls off to the north, east and south. However,
to the west and northwest of the high point the topography falls off approximately
50 feet to the stream channel. There are steep slopes on the northwest portion of
the site and immediately adjacent to the western property line on the Ovid Hazen
Wells Park.

According to Technical Staff, there is a‘“second order stream” that crosses the subject
property along the far northwest corner, and the associated stream valley buffer occupies a small
segment of that corner of the property. Steep slopes are found in the northwest corner and along a
portion of the northern property line. There are no forests, wetlands or streams on site, and the
property is not located within a Special Protection Area.

The Land Planning Report prepared by Petitioner’s land planner, Phillip Perrine, describes
the existing site as follows (Exhibit 44(b), pp. 1-2):

Parcel P 71 is improved with a one-story, single-family detached dwelling, patio
and pool, a 1-1/2 story metal building (“Shop”), and an asphalt parking area and
driveway with access to Ridge Road. Parcel P 95 is improved with a two-story,
single-family detached dwelling, a one-story block and frame building (“Office”),
a one-story metal building (“Garage”), a one-story metal shed (“Storage Shed”),
a one-story metal barn (“Barn”), an asphalt driveway with access to Ridge Road,
and extensive asphalt and gravel parking and storage areas. The two detached
dwellings are in active use as residences on the Property. The detached dwelling
on Parcel P 71 is the residence of Mr. Lufsey’s father, Eugene Lufsey. The
detached dwelling on Parcel P 95 is the residence of afamily friend.

The Property has two points of access onto Ridge Road as shown on the site plan.
The southern driveway is used primarily for the special exception operations, and
is also used for access to the detached dwelling on Parcel P 95. The northern
driveway is used primarily for access to the detached dwelling on Parcel P 71.
However, both driveways, at present and into the future, will be used for special
exception operations.”

These features can be seen on an aerial photograph from the Technical Staff report (Exhibit

31, p. 4), which is reproduced on the following page:

* Pursuant to a condition recommended by Technical Staff, the driveways, which are now 10 feet wide, will both
be widened to 12 feet. Petitioner’s revised Statement of Operations, Exhibit 50(b), p. 5.
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The subject siteis also depicted in a panoramic photographic view from Ridge Road (Exhibit 6(f)):
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The genera neighborhood, as defined by Petitioner’s land planner, Phil Perrine, was
accepted by Technical Staff. Exhibit 31, p. 5. At the hearing, Mr. Perrine set forth the defined
boundaries of the neighborhood (Tr. 22-23). It would extend on the west to the Ovid Hazen Wells
Park, including the frontage of the park. To the north, the boundary would run through the area of
Cedar Grove just to the north of the Davis Mill Road intersection. On the east, the neighborhood
would include the residences along Ridge Road, the two churches and residences along Davis Mill
and aretail landscape horticultural use on the east side of Ridge Road. To the south, it would
include the single-family homes along Ridge Road, both on the west and the east side. The defined

neighborhood is depicted on a map provided by Petitioner at the hearing (Exhibit 39):
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The Hearing Examiner accepts this definition of the general neighborhood, asit coversthe
area containing those who are most directly affected by the use. Mr. Perrine described the
neighborhood in his Land Use report (Exhibit 44(b), p. 2), which description was quoted, with
approval, by Technical Staff:

The Property is located within the Clarksburg Master Plan Area, Approved and

Adopted in April_1994 (the “Master Plan™), and is located along the west side of

Ridge Road (MD 27), an arterial highway, immediately south of a small commercial

area. Thiscommercia areaincludes afilling station and convenience store, located

at Cedar Grove, aong Ridge Road between Davis Mill Road and Hawkes Road.

Single-family detached dwellings, with frontage on Ridge Road, are located to the

south of the Property. To the west the Property abuts the Ovid Hazen Wells Park.

An access service drive from Ridge Road to the Park borders the Property on the

north, with the commercial uses further north on the western side of Ridge Road. A

retail nursery and farm supply business (specia exception S-2390/2391) is located to

the east across Ridge Road from the Property immediately south of Davis Mill Road,

with single-family homes further to the north also on the east side of Ridge Road.

The Christ Lutheran Church and Upper Seneca Baptist Church are both located on

the north side of Davis Mill Road east of Ridge Road. The surrounding area, thus,

isamix of agricultural, residential, commercial/business, and institutional uses.

As noted by Mr. Perrine, the general neighborhood is “a mixed-use area.” Itis “amix of
agricultural, essentialy, institutional, the park and the churches, and commercial uses, the retail
landscape operation and the commercial use at Cedar Grove, aswell asresidential.” Tr. 22-23.

B. TheProposed Use

The subject application seeks a special exception pursuant to Section 59-G-2.54.3 of the
Zoning Ordinance to establish an Outdoor Storage Facility for 850 individual portable toilets and no
more than 12 mobile restroom trailers. The RC Zone permits outdoor storage by special exception
under Zoning Ordinance §59-C-9.3.

Petitioner also requests a waiver of the 20-foot driveway width requirement contained in
Zoning Ordinance 859-E-2.41(b), for both driveways. Technical Staff and the Planning Board

recommended approval of the specia exception and waiver request, conditioned upon additional

landscaping being provided and the widening of both drivewaysto 12 feet. Exhibits 31 and 36.
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The additional landscaping was included in arevised landscape plan (Exhibits 44(f) — (h))
subsequently approved by Technical Staff (Exhibit 45), and Petitioner has agreed to widening of the
drivewaysto 12 feet. A condition so requiring isrecommended in Part V of thisreport. These
matters will be discussed in further detail below.

The use proposed by Petitioner entails the following, as described in the revised Statement of
Operations (Exhibit 50(a)):*

Buildings, Parking and Storage Areas:

In addition to the two existing, detached dwellings, there are existing buildings which are
utilized for various operational functions. Asindicated below, this special exception proposes the

use of existing buildings and the addition of one new building, with locations noted on the Site Plan.

Building Use

Existing Shop: Work areato fix and repair porta-toilets and mobile
restroom trailers.

Existing Office: Administrative business operations.
Existing Garage: Vehicle storage.
Existing Shed: Storage of lawn mower, plastic tanks for toilets.
Existing Barn: Storage of pump trucks, skid loader, and supplies.
Existing Parking: Parking consisting of 52 spaces (12 of which are indoors)
Storage Areas: Outdoor storage of trailers, trucks, porta-toilets, restroom trailers.
Future Trailer Garage: A proposed building (approximately 54' x 100") would be used

for storage of the mobile restroom trailers

Equipment:

Up to 850 standard, individual porta-toilets
Up to 12 mobile restroom trailers

1 skid loader

6 flatbed trailers

® Much of it is repeated verbatim, though reorganized.
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Vehicles:

2 pickup trucks (up to 5¥2 ton)
12 pump trucks (5%2 ton cabin with tank mounted on it)

Operational Characteristics:

Two corporations rent portable toilet facilities; one, Gene’s Johns and Rentals, Inc., rents
standard, individual porta-toilets, and the other, Blue Ribbon Restroom Trailers, Inc., rents mobile
restroom trailers. Unlike a standard, individual porta-toilet, a mobile restroom trailer includes a
toilet, sink, and the typical features of arestroom. Vincent Lufsey is president and chief executive
officer of both corporations. He operates both corporations, and the Statement of Operations covers
the activities of both corporations, which is a combined operation renting the two types of portable
toilet facilities. It isafamily owned and operated business.

Customers typically include construction sites, community festivals, running events,
weddings, and similar activities. Porta-toilets are delivered from the Subject Property to the location
of use on aflatbed trailer towed by a pick-up truck driven by adelivery driver. Mobile restroom
trailers are similarly delivered by pick-up truck to the location of use. The porta-toilets and restroom
traillers are serviced at those locations by an employee, aroute driver, utilizing a pump truck. The
route driver pumps the sewage out of the porta-toilet or restroom trailer into a tank on the pump
truck and replenishes supplies. After servicing a porta-toilet or restroom trailer the route driver
proceeds to a WSSC facility to discharge the sewage and then returns to the subject property to store
the pump truck. When a customer no longer needs the porta-toilet or restroom trailer adelivery
driver picksit up, after it has been serviced, and it is returned, empty, to the subject property for
storage and any necessary repairs until the next assignment.

The porta-toilets and restroom trailers are stored outdoors at various locations on the subject
property, along with trucks, trailers, and other equipment. They are depicted in the following

photographs (Exhibits 14(a) — (c)):
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No storage or treatment of effluent occurs on-site, and no porta-toilets or restroom trailers are
emptied on the subject property. Rather, they are brought to the subject property after being emptied
by a pump truck with the sewage, as noted, disposed at an off-site WSSC facility.

Employees:

There will be amaximum of 19 employees, plus the owner. Three office personnel remain
on-site. Two of the employees are part-time and one isfull-time. There are three shop employees
that remain on-site to make repairs to any of the portable toilet facilities that are damaged and to
maintain vehicles. Three employees are delivery drivers who deliver the portable toilet facilities to
the various locations where they are used, and ten employees are route drivers who travel to the
toilet facilitiesto service them. Mr. Lufsey maintains an office on the subject property, and
approximately fifty percent (50%) of the day heis present on the property while the rest of the time
he is off-site on business related matters.

Days and times of Operation:

The hours of operation are as follows, distinguished by type of employee.

Office employees: 8 am. — 4 p.m., Monday through Friday.
Shop employees: 7 am. — 3:30 p.m., Monday through Friday.
Delivery Drivers: In: 4 am.-6 am. Out: 7am. Return: 4 p.m.

(infrequently by 6 p.m.), Monday through Friday.
On rare occasion an emergency delivery is
requested and made.

Route Drivers: In: 4am.-6 am. Out: 7am. Return: 4 p.m.
(infrequently by 6 p.m.), Monday through Friday.

From April through October, the above hours of operations will apply on weekends, except
that the return time for portable toiletsis extended till 9:00 p.m. on Sundays. Petitioner reports that
some organizations and local governments either do not want, or are not permitted, to leave portable
toilets at locations from Friday to Monday. Consequently, rented portable toilets will be delivered

on Saturday and may be returned on Sunday no later than 9:00 p.m.
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Access:

The Subject Property has two points of access onto Ridge Road, which are shown on the
revised Site Plan. The southern driveway is used primarily for the special exception operations, and
isalso used for access to the detached dwelling on Parcel P95. The northern driveway is used
primarily for access to the detached dwelling on Parcel P71. However, both driveways will be used
for special exception operations and will be expanded to 12 feet in width.

The Site Plan:

Petitioner’s revised Site Plan (Exhibit 44(d)), is reproduced below and on the following page:
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Petitioner also supplied an illustrative site plan depicting the property without some of the

districting details contained in the formal site plan (Exhibit 44(j)):
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The only new structure planned for the siteis atrailer garage that will be located at the
southern end of the site. It islabeled “Future Trailer Garage” on the above plans. It was originally
planned as a building 54 feet by 75 feet; however, Petitioner expanded the planned building to 54
feet by 100 feet to conform to a standard sized, pre-engineered building. The proposed trailer garage
is depicted on the site plans reproduced on the preceding pages and in elevations and plan views

shown below (Exhibits 52(a) and (b)):

Feure® curoLa
ENT- A-RDGE
f 3 — S — T g M
.

\
\:
)

/

£
B - E—
1

5
;
o |

L

nmmm P

3w

w1

T

1

’ LB

ST

100

ELEVATIONS - REVISED PROPOSED TRAILER GARAGE

NOT TO SCALE
/ 1" VENTED SIDEWALL OVERHANGS
- 11 ,
| I 2" NON—VENTED EMDWALL OVERHANGS
| |/
| |
| |
| |
| |
54,00 | |
| |
| |
| |
| |
| |
’ | |
N |
- 30,00 — - 4750 ————=—
— - 22.50° [—
100.00"

BUILBING HEIGHT 18

PLAN VIEW - REVISED PROPOSED TRAILER GARAGE

NOT TO SGALE



BOA Case No. 2749 Pagel7

Technical Staff approved the change, indicating thabuld have no negative impacts.
Exhibit 45. In the same-enail to the Hearing Examiner, Staff also approved the increase in the
number of portgpotties stored on site from 500 to 850 and the number of mobile restroom trailers
from 10 to 12. The onsitetorage area was expanded to accommodate the additional equ{pment
shown by “Xs” on Exhibit 44(j), reproduced on page 15 of this report), and Staff approved that as
well. Exhibit 45. There is no evidence in the record that these changes will creptelaayns,
and the Hearing Examiner therefore finds that they will not have any undue adverse effects.

Landscaping, Lighting and Signhage:

Therevisedlandscape planonsists of three shed&xhibits 44(f), (g) and (h)). The overall

plan (Exhibit 44(f) is shown bé&ow:



