BEFORE THE MONTGOMERY COUNTY
BOARD OF APPEALS

OFFICE OF ZONING AND ADMINISTRATIVE HEARINGS
Stella B. Werner Council Office Building
Rockville, Maryland 20850
(240) 777-6660

INTHE MATTER OF:
XINGZHU LIU, LAN CHEN and VINCENT LIU*
Petitioners
Xingzhu Liu and Lan Chen
For the Petition

*k kkkkhkkkhkkkhkkkhkkkhkkkhkkkhkkkhkkkhkkkhkk Kk kK k%

Kevin Martel, Program Manager |1
Department of Housing and
Community Affairs
*kkkkkkhkkkhkkkhkkkhkkkhkkkhkkkhkkkhkkkhkkkhkkKhkk Kk *x
Mark Miller
Joy Miller
Opposed to the Petition

*k k k kk ok kkkkkkhkkkkhkkkhkkhkkhkkk Kk Kk kKk kK%

Board of Appeals Case No. S-2768
(OZAH Case No. 10-19)

Lo T S S T T . N SN N

Before: Martin L. Grossman, Hearing Examiner

HEARING EXAMINER’SREPORT AND RECOMMENDATION

TABLE OF CONTENTS

PAGE

|. STATEMENT OF THE CASE ..ottt st 2
[1. FACTUAL BACKGROUND .....ccoiiiitiiiieieieiesie sttt ae st stessessessessassaeneensensessesseses 3
A. The Subject Property and the Neighborhood..............ccooeeiiieiecce e 3
B. The PropOSEa USE .....couiiiiiei ettt ettt st sttt e sne b 6
C. TREMAESLEN Plan ..ottt bbbttt a bt nnas 9
D. NeighborNOOd OPPOSITION........ciiiiiirieierie e be et sre e eneens 10
. SUMMARY OF HEARING ... .ooiiiiiiieieee sttt 12
V. FINDINGS AND CONCLUSIONS .......oootititiireeieieee e sie e esee e s ssessessessessesneenes 14
A. Standard fOr EVAIUBLION .........cccoiiiiiiiiieiesieseee et 15
B. General CONITIONS........cocuiiieiieiieie ettt e e sse e beetesseesbesneesneens 17
(GRS o= ol Tl =0 = o 21
D. Additional Applicable Standards...........ccoeeieeiriiieere e 27
V. RECOMMENDATION ....oiiiiiiiiiiiesiesie sttt st sttt st st sbesbe s s e eneeneas 27

! The petition (Exhibit 1) lists Vincent Liu, Xingzhu Liu’s son, as a Petitioner, aswell as Xingzhu Liu and Yan
Chen. Vincent is aso on the deed to the premises. Exhibit 18.
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I. STATEMENT OF THE CASE

Petition No. S-2768, filed on January 28, 2010, seeks a special exception, pursuant to 859-G-
2.00 of the Zoning Ordinance, to permit an accessory apartment use in the eastern wing of
Petitioners’ home at 8925 Bradmoor Drive, Bethesda, MD, on land in the R-60 Zone. The property’s
legal descriptionisLot 9, Block 6 of Ayrlawn Subdivision.

On February 4, 2010, the Board of Appealsissued a notice that a hearing in this matter would
be held on May 20, 2010, before the Office of Zoning and Administrative Hearings (Exhibit 11).
Technical Staff of the Maryland-National Capital Parks and Planning Commission (M-NCPPC), ina
report issued May 12, 2010, recommended approval of the special exception, with conditions.
Exhibit 13.2

Kevin Martel, Program Manager for the Department of Housing and Community Affairs
(DHCA), inspected the property on the morning of the hearing, and reported in a memorandum
dated May 20, 2010 that no items needed correction. Exhibit 17. In his memorandum, Mr. Martel
indicated that, based upon square footage and accessory apartment requirements, two unrelated
persons or afamily of up to five people may reside in the unit. He aso mentioned that a special
exception for this accessory apartment was approved by the Board of Appealsin 1991 (Exhibit 15),
and it was revoked by the Board on May 9, 2008, at the request of the former owner. The Board
resolution recites that the former owner requested revocation because the apartment had not been
used for years. Exhibit 16.

A public hearing was convened as scheduled on May 20, 2010, and Petitioners Xingzhu Liu
and Lan Chen appeared pro se. Petitioners produced a copy of their deed to the premises (Exhibit 18)
and testified in support of their petition. They also agreed to meet al the conditions set forth in the

Technical Staff Report (Exhibit 13) and the housing inspector’s report (Exhibit 17). Tr. 12-13.

2 The Technical Staff report is frequently quoted and paraphrased herein.
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Testimony was received, as well, from Kevin Martel of the Department of Housing and Community
Affairs. Two community members appeared in opposition, Mark and Joy Miller. The Millersalso
wrote an opposition letter (Exhibit 12), as did another neighbor, Robert and Janet Katz. Exhibit 14.

In a memorandum dated May 21, 2010, DHCA reported no other active accessory apartments
in the neighborhood and only one registered living unit.®> Exhibit 21. Mr. Martel also supplemented
his memorandum of May 20, 2010, by an e-mail date May 24, 2010 (Exhibit 22), which indicated that
the accessory apartment has habitable space of 422 square feet.

The record closed as scheduled on June 1, 2010. Since Petitioners satisfy all the requirements
for the special exception, the Hearing Examiner recommends that it be granted, subject to the
conditions set forth in Part VV of this report.

II. FACTUAL BACKGROUND
A. The Subject Property and the Neighbor hood

The subject property isacorner lot, 8,189 square feet in size and triangular in shape. Itis

located at the intersection of Ewing Drive and Bradmoor Drive, in the R-60 Zone, as can be seen on

the following Zoning Map (Exhibit 10):

JUNIOR —

1 % HIGH

Subject Site

% Another accessory apartment in the area had been revoked and two registered living units had been withdrawn.
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According to Technical Staff, the existing house was constructed in 1949. It istwo-stories
and contains 4,065 square feet of floor space. The house islocated on arelatively flat parcel, and the
backyard isfenced. Staff reports that the existing landscaping is well-maintained, but notes that there
isan old swing set in the backyard. Since the siteis on a corner lot, the site’s driveway has access to
both Ewing Drive and Bradmoor Drive. The home has a two-car garage and “ample space for extra
parking on the driveway and along the street.” Exhibit 13, p. 3. The following photographs of the

subject property were provided by Technical Staff:

.' I’%?j.‘

Front of House

The Site Plan for the subject site (Exhibit 4) is shown below:
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The site has been exempted from forest conservation requirements by Technical Staff (Exhibit
7). Staff indicates that there are no environmental issues or concerns. Exhibit 13, p. 8.

For the purposes of this application, Technical Staff defined the neighborhood by the
following boundaries, which are accepted by the Hearing Examiner: Henning Street and Sonoma
Road to the north; Lindale Drive to the east; Bradmoor Drive to the south (inclusive of the
confronting homes); and the North Bethesda Middle School to the west. The neighborhood is

depicted below in an aeria photo provided by Technical Staff (Exhibit 13, p. 5):

Property

Staff reports that all uses in the neighborhood are single-family, detached homes, except for
the school. The entire neighborhood is zoned R-60. The neighborhood boundary, which is depicted
in the map below, has been drawn to include any nearby properties that may be affected by a potential

increasein density or traffic. The middle school isincluded, asit is foreseeable that residents of the
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proposed apartment may attend classes there. No other special exceptions currently exist within the
neighborhood boundaries.
B. The Proposed Use

The Petitioners are requesting approval of an existing 422 square foot accessory apartment
located in the eastern wing of their home.* Petitioners Xingzhu Liu and Lan Chen do not livein the
home, but their son, Vincent Liu, does, along with his fiancée and others. Tr. 16-19 and Exhibit 17.
Petitioners were informed by the Hearing Examiner that, if the accessory apartment is approved,
they cannot have non-family members living no the premises in addition to the accessory apartment
tenants. Tr. 19-20.

No internal or external modifications are required to accommodate the special exception.
Exhibit 17. The accessory apartment entrance is located on the east side of the home and does not
detract from the appearance of the neighborhood. As the photograph below from the Staff report

illustrates, a paved walkway leads from the property’s driveway to the apartment entrance.
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* Petitioners’ statement in support of their petition (Exhibit 3) indicates that the apartment is 407 square feet, but the
Housing Inspector’s measurements reveal 422 sguare feet of habitable space. Exhibit 22.
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Technical Staff reports thatlaquate lighting is located above the erteato the accessory
apartment, and is anticipated that the driveway parfgipadlocated in front of the apartment will
be utilized for the apartment residents.

The apartment’s floor plan (Exhibit 6) is shown below:

Theapartment contains a kitchen/diniagea two bedroons, abatiroomand a living area denoted
“sunroom/porch.” Though that room is denominated a “screen porch” on the site and landscape

plans, it has actually been fully enclosed, as shown on the following photograph (Exhibit 12(d)):

Accessory
Apt. Entrance




