APPENDIX

BOARD oF EDUCATION of Montgomery County - Maryland

hred Fifty Hungerford Drive - Rockville, Maryland - 20850 - Phone 279-3617
February 7, 2006

Mr. Thomas J. Dagley, Inspector General
Office of Inspector General
51 Monroe Street, Suite 802
Rockville, Maryland 20850

Dear Mr. Dagley:

As the chair of the Board of Education’s Audit Committee, I am responding to your January 31,
2006, memorandum to Dr. Jerry Weast, superintendent of schools, regarding your draft audit
report relating to the Seven Locks Elementary School replacement facility project. As the chair
of this committee, I requested a legal opinion as to the authority of the Montgomery County
Inspector General to conduct audits of the Montgomery County Public Schools (MCPS) or the
Board of Education. I have enclosed legal opinions from the MCPS general counsel, Ms. Judith
Bresler, of Reese and Carney and from Mr. Andrew Nussbaum of Knight, Manzi, Nussbaum &
LaPlaca. Each of these legal opinions concludes that State law does not provide such authority
to the Inspector General.

Although the subject line in your memorandum to Dr. Weast suggests that this is a financial
audit, the content of the report and your findings differ greatly from a financial audit as intended
in the Education Article of the Annotated Code of Maryland. A previous opinion of the
Maryland Attorney General, referred to in Mr. Nussbaum’s letter, noted that:

A “financial audit” generally refers to a “review of an entity’s financial statements, or
segments of them for two purposes: to determine whether the statements fairly present
the audited entity’s financial position in accordance with generally accepted accounting
principles; and to determine whether the entity has complied with legal requirements
governing those transactions and events that may have a material effect on the financial
statements. ... The resulting auditor’s report expresses an opinion on the entity’s financial
presentation but not on its underlying managerial success.”

Section 5-109 of the Education Article requires each county board of education to provide for an
annual independent audit of its financial transactions and accounts and requires that the results be
reported to the county’s fiscal authority. State law governing boards of education does not
provide the county governing authority any additional authority to audit the school system unless
the Board of Education and the county governing authority jointly agree to conduct such an audit
or the county governing authority requests the State Department of Education to contract with a
private entity to conduct such a study.
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As indicated in Mr. Nussbaum’s reference to the Attorney General’s opinion, the “County boards
of education, on the other hand, are granted broad authority to control all educational matters that
affect the counties....A county may not impose any requirement on a board that would interfere
or conflict with the board’s express statutory powers...” This is the underlying issue that greatly
concerns me and other members of the Board of Education about your audit of the Board of
Education’s and County Council’s decision about the Seven Locks Elementary School
replacement facility, as well as your plan to audit the Board of Education’s compliance with
public meeting laws regarding certain financial and policy decisions.

The individuals who came to you with their concerns regarding the Seven Locks Elementary
School project also have met with and discussed these same concerns with MCPS staff, members
of the Board of Education, and members of the County Council on numerous occasions. They
have presented their concerns at public hearings and during meetings with staff and Board
members, and have corresponded with elected officials on numerous occasions. They have
indicated in writing that they would continue their efforts until they successfully stopped the
Kendale project and have filed appeals to the State Board of Education, which is the legal
process that has been provided in the Education Article for individuals to pursue when they are
not satisfied with a decision of the Board of Education. All of the appeals filed were dismissed
by the State Board of Education.

Despite all of this, you chose to pursue this in order to resolve what you describe as “credible
complaints” from several county residents concerning costs and other information about the
Seven Locks project, even though these complaints were addressed by MCPS staff and Board
members on a number of occasions and denied on appeal by the State Board of Education or the
State Interagency Committee on School Construction. I do not believe it was appropriate for you
to decide unilaterally to resolve these complaints. If these kinds of complaints are the criteria
that you will use to determine whether to pursue concerns raised by anyone who is not satisfied
with a decision of the Board of Education, the number of complaints you will receive will
overwhelm you.

The Board of Education makes many difficult decisions, from school boundaries to curriculum
and textbook decisions to contract awards. In most cases, not everyone agrees with the decisions
we make and believe they have credible reasons why the Board made the wrong decision.
Ultimately, we, the elected Board of Education, are accountable to the public, not one individual
or several citizens who do not support the decision.

The Montgomery County Council has fiscal authority over the Board of Education, and in the
case of the Seven Locks Elementary School project, the Council has the authority to approve or
not approve the project or suggest to the Board of Education to approach the project in a manner
that is different than presented to the Council by the Board. That is in fact what happened in the
case of this project. The Seven Locks Elementary School project to add classroom space to the
existing building originated from a County Council approved initiative to increase the capacity
of the facility and provide relief for overcrowding at Potomac Elementary School rather than add



