
T &E COMMITTEE #5 & 6 
February 23,2015 

MEMORANDUM 

February 19,2015 

TO: Transportation, Infrastructure, Energy & Environment Conunittee 

FROM:~Keith Levchenko, Senior Legislative Analyst 

SUBJECT: Water Quality Protection Charge 
• 	 Agenda Item #5: Executive Regulation 16-14: Water Quality Protection Charge 
• 	 Agenda Item #6: Discussion: Water Quality Protection Charge Issues 

Council Staff Recommendation Regarding Executive Regulation 16-14: Support submittal of an 
amended regulation addressing some additional issues. 

Attachments to this Memorandum 
• 	 County Executive Transmittal Memorandum and Fiscal Impact Statement (©1-5) 
• 	 Executive Regulation 16-14 (Method 1)1 with markup (©6-16) 
• 	 Office of the Inspector General Preliminary Inquiry Memorandum: Water Quality Protection 

Charge (©17-24) 
• 	 November 12, 2014 Memorandum from Councilmember Leventhal to Councilmembers Berliner 

and Navarro (©25-26) 
• 	 January 23, 2015 memorandum from Miller, Miller & Canby on behalf of Paul N. Chod and 

Minkoff Development Corporation (©27-33) 

Background 

On December 10, the Council received Executive Regulation 16-14 - Water Quality Protection 
Charge. This regulation is intended to implement changes to County law included in Bill 2-15 
introduced by the Council on January 20,2015. This bill is to be discussed by the T&E Committee on 
February 23 (Agenda Item #4) at the same meeting as Regulation 16-14. 

Last November, Councilmember Leventhal asked for a review of the Water Quality Protection 
Charge in light of concerns he had heard of the potentially erroneous charges and the fact that the 
appeals process may be underutilized by property owners. 

1 As a Method 1 regulation, Regulation 10-13 is not adopted until the Council approves it. The Council may approve or 
disapprove the regulation by resolution. The regulation takes effect upon adoption unless a later date is specified. 



Given the common subject of these issues, Council Staff has combined these items into one 
packet for purposes ofCommittee review and discussion. 

Executive Regulation 16-14 

As noted in the transmittal memorandum (see ©1-2), Executive Regulation 16-14 would: 

• 	 extend the deadline for a property owner to apply for a credit: from October 31 of the year 
before a property tax bill is mailed out to September 30 of the year that the property tax bill is 
mailed out; and 

• 	 extend the deadline for applying for a hardship exemption (available to owner-occupied 
residential properties and non-profit organizations that own properties) from April 1 of the year 
before a property tax bill is mailed out to September 30 of the year that the property tax bill is 
mailed out. 

The applicable language changes in the regulation are presented in Section 19.35.01.05 (for 
Credits) on ©12 and Section 19.35.01.08 (Hardship Exemption) on ©14-15. 

The Fiscal Impact Statement notes that revenue reduction estimates from the credits and 
hardship exemptions are already built into the current fiscal plan for the Water Quality Protection Fund 
(see ©3-4). 

The deadline changes are consistent with Bill 2-15. Council Staff is supportive of the changes, 
as they provide more user-friendly deadlines for property owners as noted in the County 
Executive's transmittal memorandum. However, as discussed later, Council Staff believes there 
are some additional changes that should be considered and, therefore, Council Staff supports 
submittal by the County Executive of an amended Executive Regulation. 

Office of the Inspector General Preliminary Inquiry Memorandum 

On February 10, 2015, the Council received a Preliminary Inquiry Memorandum from the 
County's Office of the Inspector General (OIG) that raised some issues regarding the Water Quality 
Protection Charge as implemented in the Code ofMontgomery County Regulations (COMCOR). 

Based on a complaint received from a property owner regarding potentially erroneous charges 
for eight properties, the OIG reviewed a total of 36 property tracts (including the eight properties cited 
by the complainant). The OIG identified 29 classification issues regarding 25 of the 36 properties 
reviewed. A summary chart on page 3 of the report (©20) presents these issues in two major categories: 
incorrect tract classification and "Zero Dollar" WQPC. While the memorandum does not conclude that 
charges were or are being incorrectly assessed, the OIG notes that "a large number of issues and 
ambiguities" could reasonably lead property owners to question the overall accuracy and fairness of the 
program." 

Some of the issues raised by the OIG speak to broader policy issues that would benefit from a 
more comprehensive review. DEP is in the process of initiating a request for proposal (RFP) for a 
thorough assessment of the Water Quality Protection Charge program. A portion of this work involves 
determining if the program's design and operation are consistent with the County Code and COMCOR. 
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Council Staff would also suggest that DEP look at some of the policy issues and options for how the 
charge is assessed. 

Tract Classification 

DEP has begun to address the tract classification issues by correcting its bill labels to match the 
State Department of Assessments and Taxation (SDAT) classification for agricultural properties (13 of 
the 22 tract classification issues involved agricultural properties). NOTE: The OIG did not find that 
these properties were charged incorrectly, but rather suggested the classification label should be 
corrected and a separate tier structure for agricultural properties should be created. 

Council Staff believes DEP's labeling change addresses the key OIG classification concerns 
regarding agricultural properties. However, instead of adding a separate agricultural tier 
structure that would mimic the single-family residential tier structure, Council Staff suggests a 
simpler approach would be to add language to Section 19.35.01.04(A) to note that single-family 
houses on agricultural properties are treated as single-family residential properties for purposes 
of establishing rates. 

The OIG also notes some issues with how DEP classified non-profit organizations (see ©21-22). 
The OIG suggests that DEP consider amendments to COMCOR to clarify the qualifying criteria for non
profit organizations. 

Also, the OIG found that, in one case it reviewed, DEP classified a property as "Federal", despite 
there being no defined category for "Federal" in COMCOR. 

Council Staff will work with DEP to see if clarifying language can be included in Executive 
Regulation 16-14AM to address these issues. 

Zero Dollar Charges 

The OIG found seven properties that were charged no WQPC. These properties had no 
impervious area and therefore their WQPC assessment was zero. Council Staff believes this approach is 
consistent with the legislative intent of the Council at the time the current law and regulations were put 
in place. However, the OIG points out language in County Code Section 19-35(b) that says a WQPC 
"must be imposed on each property", which could be interpreted as assuming all properties would pay 
some charge. Further, Section 19.35.01.03(A) of COMCOR could be interpreted as saying that a 
property with zero imperviousness pays a Tier 1 rate, since its total imperviousness (zero) "is less than 
or equal to 1,000 square feet." 

A simple fIX to COMCOR would be to add the phrase, "greater than zero" in the Tier 1 
classification. This would clarify current practice. 

A broader policy issue is whether all properties (even those with no imperviousness) should 
contribute some amount to the Water Quality Protection Fund, since a significant portion of 
expenditures in the Fund are intended to address County-owned land and/or County-wide initiatives 
such as street-sweeping and trash cleanup. More specifically, is the amount of imperviousness on a 
property the only factor that should be considered in establishing how much a property pays into the 
Fund? This issue deserves further study by DEP. 
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DEP staff will be available at the T &E meeting to discuss the 010 memorandum and what DEP 
is doing to address the issues raised. As noted earlier, some of the issues (such as the classification 
labeling of agricultural properties) have already been addressed. Other issues can be addressed through 
fairly simple corrective language in COMCOR. For this reason, Council Staff suggests that the T&E 
Committee ask the Executive to transmit an amended regulation that deals with these issues. 

Other Water Quality Protection Charge Issues 

Based on Councilmember Leventhal's memorandum as well as on correspondence received by 
the Council from some property owners, Council Staff has identified some additional issues for 
discussion by the Committee. 

Erroneous Water Quality Protection Charges 

One property owner identified a situation where he owned multiple properties, some of which 
were undeveloped (zero imperviousness) but which were being incorrectly assessed as if they contained 
impervious area. DEP confirmed that there was a coding error in its computer system that resulted in 
incorrect charges to about 200 accounts where property owners had multiple properties. DEP 
subsequently fixed the problem before any incorrect bills were mailed to property owners. 

Other potential errors identified by the same complainant involved portions of roads assessed to 
single-family properties and some impervious areas shared by multiple properties (such as driveway 
pipe stems) being assessed only to one property. Upon further investigation, DEP determined that the 
WQPC assessments were accurate based on the existing property boundaries. 

Property boundary information is maintained by the Planning Department. When issues such as 
those above are raised, DEP confirms the property boundary information with the Planning Department. 

Correction ofErroneous Assessments Requires Action by the Property Owner 

This is a key issue noted in Council member Leventhal's memorandum. For levy year 2014, 
DEP processed approximately 336,000 property tax accounts and sent out about 276,000 bills. 
However, only 23 credit applications, 16 hardship exemptions, and 89 appeals were received. 2 

DEP performs quality control work on about 10 percent of the assessments each year. If 
imperviousness assessments have changed from prior calculations (every property has its 
imperviousness calculated via OIS mapping every three years), DEP researches the property records to 
ascertain whether the change is valid. Imperviousness tends to remain unchanged on most properties 
from year to year, so a change in an imperviousness calculation may be indicative ofan error. 

Given that DEP processes so many bills, it would be impractical for DEP to physically inspect 
every property to verify its imperviousness calculations. However, on those occasions where property 
owners have questioned DEP's imperviousness calculations for a house, driveway, etc., the calculations 
were found to be accurate. As noted earlier, errors tend to occur when other information (such as 
property records) are inaccurate or out of date. When these issues are identified, DEP notifies the 
Planning Department so the property information can be updated. 

2 Bill 2-15 and Regulation 16-14 may increase the numbers ofcredit applications and hardship exemptions. 
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If and when errors are found in the property owner's favor, Council Staff suggests that DEP 
should consider providing retroactive payments back to levy year 2013 (the first year of the charge in its 
current form). This seems fair to property owners, as they should not be penalized for a longstanding 
mistake by the County. COMCOR would seem to allow retroactive payments now, as Section 
19.35.01.07(D) notes that the Director of Finance should "refund any overpayment to the property 
owner." This language does not distinguish between current and past levy years. 

Commercial Properties Pay a Disproportionate Share of the W QPC 

The Council received detailed correspondence from the attorney representing Paul N Chod and 
Minkoff Development Corporation (see ©27-33). The attorney contends that commercial property 
owners such as his client pay a disproportionate share of the WQPC and notes that: 

• 	 Commercial properties pay the charge plus the capital and operating costs for on-site facilities. 
• 	 Credits for treatment of stormwater on-site are only up to 50% for traditional stormwater 

management (swm) and 80% for Environmental Site Design (ESD) swm. A combination of 
treatments is limited to the 50% max, even if the property treats all of its swm on-site. 

• 	 The credits do not take into account treatment of stormwater from neighboring properties owned 
by others. 

• 	 Costs to address items for the general good of the County (roads, county facilities, etc.) are 
disproportionately assessed on large commercial properties, since the charge is based on 
impervious area and not evenly split among all beneficiaries. 

• 	 These properties help pay for the rainscapes reward program but are ineligible to benefit from 
the program. 

• 	 There is an inequity in treatment of new developments versus old developments as old 
developments cannot as easily take advantage ofESD opportunities as new developments. 

Some of these issues were the subject ofa recent Board ofAppeals case (A-6439).3 In that case, 
the Board of Appeals affirmed the consistency of the County's Water Quality Protection Charge with 
State law. The Board of Appeals did support the appellant's contention that the appellant's WQPC 
credit was improperly reduced administratively by DEP (due to lack of engineering computations being 
provided by the applicant). 

DEP stafIwill be available to discuss these with the Committee. As with all fee structures, cost 
allocations may intentionally or unintentionally hit some ratepayers harder than others. In the case of 
the WQPC, impervious area is the key variable affecting the share ofcosts one pays into the Fund. The 
credit limitations may further tilt the charge as well. The issues noted above make a strong case that 
large commercial properties with regional on-site swm are impacted greater than other properties under 
the County's current fee structure. However, whether there is a better way to allocate these charges is an 
open question. Council Staff suggests that further review by DEP of these issues may be 
worthwhile to see if some modifications to the current fee structure are warranted and whether 
changes in County law, regulation, or both are needed. 

Attachment 
KML:f:\Ievchenko\dep\srorrnwater\er 16-14 wqpc\t&e 2232015 er 16 14.doc 

3 The Board ofAppeals opinion is available at: 
http://www.montgomerycountymd.govIBOAIResources/Files/pdf7opinions/2014/A -6439 201501161429 .pdf 
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OFFICE OF THE COUNTY EXECUTIVE 
ROCKVIU,E. MARYLAND 20850 

Isiah Leggett 
County Executive 

MEMORANDUM 

RECEIVED 
~1Ct:TGO~1ERY COUNTY 

COIHlell 

December' 10. 2014 

TO: 

FROM: 

SUBJECT: 

I am submitting for Council approval Executive Regulation 16-14, Water Quality 
Protection Charge, which extends the application deadlines for credits and hardship exemptions 
under the Water Quality Protection Charge (Charge) program. This regulation implements 
changes to the County Code that are made in proposed legislation on the same topic that I am 
submitting to Council contemporaneously in a separate package. 

Under current law, a property owner may apply to the Department of 
Environmental Protection (DEP) to receive a credit against the Charge for treating stormwater 
runoff with a stonnwater management facility that is not maintained by the County. This 
regulation extends the deadline for applying for a credit from October 31 of the year before a 
property tax bill is mailed out to September 30 ofthe year that the property tax bill is mailed out. 
Under current law, the owner ofresidential property that is owner-occupied or a nonprofit 
organization that owns property subject to the Charge may apply to the Department ofFinance 
(Finance) for a hardship exemption. This regulation extends the deadline for applying for a 
hardship exemption from April 1 of the year before a property tax bill is mailed out to September 
30 ofthe year that the property tax bill is mailed out 

The current credit and hardship exemption deadlines were established so that DEP 
and Finance could make decisions about credits and hardship exemptions prior to the applicable 
fiscal year inwhich reduced revenues would occur so that these reduced revenues could be 
accounted for in the development of DEP's annual budget However, experience has shown that 
property owners often do not focus on credit and hardship exemption opportunities until after 
they receive their property tax bills. In addition, DEP now believes that it can develop 
reasonable projections for reduced revenues from credits and hardship exemptions in a particular 
fiscal year even' ifapplications are received later in the process. 
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. In essence, extending the application deadlines for both credits and hardship 
exemptions until September 30 of the year in which the property tax bill is mailed out gives 
property owners additional time to prepare these applications after receiving property tax: bills. 
This change will make these application deadlines consistent with the current deadline for 
requesting an adjustment to the Charge based on consolidation ofcontiguous properties, property 
classification, impervious area calculation or inapplicability of the Charge to the property. 

Executive Regulation 16-14 was advertised in the October 2014 County Register 
and no comments were received. The Fiscal Impact Statement for the regulation is attached. If 
you have any questions about this proposed ~gulation or need additional information, please 
contact Fariba Kassiri, DEP Acting Director, at 240-777-7781. 

Attachments (3) 
Executive Regulation 16-14 (clean version) 
Executive Regulation 16-14 (amended version) 
Fiscal Impact Statement 



Fiscal Impact Statement 
Executive Regulation 16--14, Stol'll1W8.ter Management - Water Quality Protection Charge 

1. 	 Executive Regulation Summary. 

'This regalation, which amends Executive Regulation 8-14.A.M,. changes the due date (to 
September 30) for both credit and financial hardship exemption applications. 

2. 	 An estimate of eh.aoges in County revenues ad expcmditures regardless of whether 

tbe reveaues or expeu.ditares 8R as5U11led in the reeoDUDended or approved bu~t. 


Includes source ofiDformatioD, assumptions, and methodologies used. 


Executive Regulation 16-14 would resolt in the mailing ofupdated tax bills after initial 
mailings, The Department ofFinance repOrts that only a sm.aJl amount ofunit costs for 
mailing. proportional to the amount ofbills mailed, wo1Jld result from the bill. Inthe next 
six years, the total costs ofthese mailings to ratepayers with approved credit applications 
will not exceed $200, based on DEP'.s cunent expCri.ence administering the credit and 
hmdship exemption programs. 

In FY14. DEP received 110 credit applications and24 hardship exemptions. Ofthese 
applications, all 11°credit application and 19 of24 hardship exemptions were approved. 
The FYl5 approved budget and the WQPC rate incorpo.mte these estimates ofcredits and. 
hardship reductions. 

Revenue reduction estimates for the WQPC Credit and Hardship Exempnon program are 
assumed in the cmrent fiscal plan fur the Water QualityProtection Fund (WQPF) and 
assume the folloWing reductions in revenue: 
The WQPC creditprogram: 
FY15: $437~000 
FYJ 6: $656,000 
FYI7: $680,000 
FYl8-: $720~OOO 
FYI9: $923,000 
FY2O: $963,000 

The WQPC hardship program: 

FY15: $39,000 

FY16: $59,000 

FY17: $61,000 

FY18: $65,000 

FY19: $83,000 

FY20: $86,000 




3. 	Revenue and expenditure estimates eovering at least the next 6 fiseal years. 

Revenue reduction estimates related to the WQPC credit and hardship programs may 
. flnctuatein future :fiscal years depending on the number ofratepayers 1h.at apply for the 
credit and the amount of the WQPC. DEP has estimated the total fiscal impact ofeach 
program below: 
The WQPC credit program: 
FYi5: $437,000 
FY16: $656,000 
FYi7: $680,000 
FY18: $720,000 
FY19: $923,000 
FY20: $963,000 

These estimates are based on the current pbase-in ofthe WQPC credit prograDl, 100/0 
aimual increase in credit participation, and futme WQPC ~ assumed in theFY15-20 
Fiscal Plan. Any revenue reduction due to credits·is offset by adjustments to the WQPC in 
order to generate sufficient revenues to pay for required stormwater management 
expenditures .. 
The WQPC hardship program: 
FY15: $39,000 
FY16: $59,000 
FYi7: $61,000 
FY18: $65,000 
FY19: $83,000 
FY20: $86,000 
These estimates are based on the first year ofactual progmm participation, adjusted with 
the current phase-in ofthe WQPC program, and future WQPC increases assumed in the 
FY15-20 Fiscal Plan. Any revenue reduclion due to hardship applications is offset by 
adjust;ments to.the WQPC in order to generate sufficientrevenues to pay for required. 
stormwater management·expenditures.· . 

4. 	 An actuarial analysis through the entire amortization period for each regulation that 
would affect retiree pension or gronp insu.rance costs. 

Not applicable. 

S. 	 Later actions that may affect future revpJue and expenditures if the regulation 

authorizes future spending. 

Not applicable. 

6. 	An estimate of the staff time needed to implemen~ the regulation. 

The additional time is not expected to be significant and can be absorbed by existing WQPC 
staff. 

(j). 




7. .An ~lanation ofhow the addition of new staff responsibilities woDld affect other 
duties. 


Not Applicable. 


8. .An estiinate ofcosts when III additional appropriation is needed.. 

Additional appropriation is not needed. 

9. A description of auy variable that could affect revenue and cost estimates. 

Revenue reduction estimates related to 1he WQPC credit and har.dsbip programs may 
fluctuate in future fiscal years depending on the number ofratepayers 1hat apply for the 
credit and the amount ofthe WQPC. 

10. RaDges of revenue or expeD~ that are uncertain or difficult fD project. 


". See response for item 9. 


11. Ifa regulation is likely to have nf:) fiBcaJ. impaet, why that is the case. 

Not applicable.. . 

12. Otherfiscal impacts or comments. 


Not applicable. 


13.. The following contribv:ted to and concurred with this analysis: 
. 

Vicky Wan, Department ofEnviron.men1al Protection 
Steve Sho.fitr. DepaJ:bnent ofEnvironmental Protection 
Matt Schaeffer. Office ofManagementand Budget 

l;jg"-l4!/!!-.
~A. Hughes, r 


Office ofManagcment and Budget 


-" 
• I 
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Subject 
Water Quality Protection Charge 

Originating Department 
Department ofEnvironmental Protection and Department ofFinance . . 

Number 
16-14 

Effective Date 

Montgomery County RegQlation on: 

WAlER QUALITY PROTECTION GHARGE 

DEPARTMENT OF ENVIRoNMENTAL PROTECTION AND 

DEPARTMENT OF FINANCE 


Issued by: County Executive 

Regulation No. 16-14 


COMCORNo.19.35.01 


Authority: Code Section 19-35 

Supersedes: Executive Regulation 8-14AM. 


Council Review: Method (1) under Code Section 2A-15 

Register VoL 31 No. 10 


Comment Deadline: October 31, 2014 

EffocnveDare: ____________ 


Sunset Dare: None . 

Summary: 	 This regulation, which amends Executive Regulation 8-14AM; changes the due date for 
submittal ofboth credit and financial hardship exemption applications. 

Address: 	 Written comments on these regulations should be sent to: 

Vicky Wan 

Office ofthe Director 

Department ofEnvironmental Protection 

2.55 Rockville Pike 

Rockville, Maryland 20850 


Staff Contact: For further information or to obtain a copy ofthis regulation, con'!act Vicky Wan at (240) 777
7722. 
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Originating Department 
Department ofEnviromnental Protection and Department ofF~ 

Number 
16-14 

Effective Date 

19.35.01.01. General Provisions 

A. 	 Authority. In accordance with the authority conferred under Chapter 19, Section 19-35, ofthe 
Montgomery County Code, 2004, as amended (hereinafter referred to as the "Code"), the County 
Executive hereby promulgates this regulation for the purpose ofimplementing the County's 
Water Quality Protection Charge as set forth in Chapter 19 ofthe Code. 

B. 	 Applicability. This regulation applies to all owners ofresidential property and nonresidential 
property in Montgomery County, Maryland. 

19.35.01.02. Definitions 

The definitions ofthe terms used in this regulation are provided in ChapteI 19, Section 19-21, ofthe 
Code. For purposes ofthis regulation, the following additional words and phrases will have the meaning 
respectively ascribed to them in this regulation unless the context indicates otherwise: 

Agricultural Property means a property that is used primarily for agriculture, viticulture, aquaculture, 
silviculture, horticulture, or livestock and equine activities; temporary or seasonal outdoor actiVities that 
do not pemumently alter the property's physical appearance and that do not diminish the propertYs rural 
character; or activiti~ that are intrinsically related to ,the ongoing agricultural enterprise on the property. 

Base Rate means the annually designated dollar amount set by the County Co~cil to be assessed for 
each equivalent residential unit ofprQperty that is subject to the Water Quality Protection Charge. 

Condominium means a property that is subject to the condominium regime established under the 
Maryland Condominium Act. , 

Director means the Director ofthe Montgomery County Department ofEnvironmental Protection or the 
Director's designee. . 

Eligible Nonprofit Property means real property owned by a' nonprofit organization that is exempt from 
ad valorem property taxes under State law. 

Equivalent Residential Unit or'ERU means the statistical median ofthe total horizontal impervious area 
ofdeveloped single family detached residences in the County that serves as the base unit ofassessment 
for the Water Quality Protection Charge. The designated ERU for Montgomery County equals 2,406 
square feet ofimpervious surface. 
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MONTGOMffiRYCOUNTY 

EXECUTIVE REGULATION 
. , 
Offices of the County Executive • 101 Monroe Street • Rockville, Maryland 20850 

. 	 . 
NumberSubject 

Water Quality Protection Charge 16-14 

Originating Department Effective Date 
Department ofEnvironmental Protection and Department ofFinance 

Multifamily Residential Property means a mobile.hoine park or a residential building where one or more 
. dwelling units share a common entrance from the outside with other dwelling units that are arranged 

above, below or next to one another in the same buildi.Dg, and any housing unit that is subject to the 
condominium regime established under the Maryland Condominium Act. 

Parking Lot means any area that is intended for parking ofmotor vehicles. 

Water Quality Protection Charge or Charge means- an assessment levied by the Director ofFinance to 
cover the cost ofconstructing, operating, and maintaining facilities within the Col.lD.'l:Ys stormwater 
management system and fund related expenses allowed under applicable state law based on the impact 
ofstonnyvater runoff from the im~rvious areas ofdeveloped land in the County. 

19.35.01.03. Classification of~perties 

For purposes ofdetermining the appropriate assessment rate, all properties that are subject to the Water 
Quality Protection Charge are assigned to one ofthe following classifications~ 

A. 	 Single Family Residential Tier 1 (SFR1): For single family residential properties where the 
estimated total impervious area is less than or equal to 1,000 square feet and includes the house, 
driveways, s~dewalks, sheds, and any other fixtures on the property that are impenetrable by 
water. 

B. 	 Single Family Residential Tier 2 (SFR2): .For single family residential properties where the 
estimated total impervious area is greater than 1,000 square feet and less than or equal to 1,410 
square feet and includes the house, driveways, sidewalks, sheds, and any other :fixtures on the 
property that are impenetrable.by water. 

C. 	 Single Family Residential Tier 3 (SFR3): For single family residential properties where the 
estimated total impervious area is greater than 1,410 square feet and less than or equal to 3,412 
square feet and includes the house, driveways, sidewalks, sheds, and any other fixtures on the 
property that are imperietra~le by water. 

D. 	 Single Family Residential Tier 4 (SFR4): For single family residential properties where the 
estimated total impervious area is greater than 3,412 square feet and less than or equal to 3,810 
square feet and includes the house, driveways, sidewalks, sheds, and any other fixtures on the 
property that are impenetrable by water. 

E. 	 Single Family Residential Tier 5 (SFRS): For single'family residential properties where the . 
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Subject 
Water Quality Protection Charge 

Originating Department 
Department ofEnvironmental Protection and Department ofFinance 

Number 
16-14 

Effective Date 

estimated total impervious area is greater than 3~810 square feet and less than or equal to 5,815 
square feet and includes the house~ driveways, sidewalks; sheds, and any other fixtures on the 
property that are impenetrabl~ by water. 

F. 	 Single Family Residential Tier 6 (SFR6): For single family residential properties where the 
estimated total impervious area is greater than 5,815 square feet and less than or equal to 6,~15 
square feet and includes the house, driveways, sidewalks, sheds, and any other :fixtures on the 
property that are impenetrable by water. 

G. 	 Single Family Residential Tier 7 (SFR7): For single family residential properties where the 
estimated total impervious area is greater than 6,215 square feet and includes the house, 
driveways, sidewalks, sheds, and any other fixtures on the property that are impenetrable by 
water. 

H. 	 Multifamjly residential property: For multifamily residential properties the impervious area 
includes the residential structures that contain the dwelling units, the side~ parking lots and 
any other permanent installations on the developed paICf?l, whether under single or common 
ownership, ~t is impenetrable by water. 

I. 	 Nonresidential property: Nonresidential properties may include commercial properties such as 
office buildings, hotels, retail establishments or industrial properties such as factories and 
warehouses. Nonresidential properties may also include properties owned by homeowner 
associations, nonprofit organizations such as religious institutions, hea1thcare facilities, other 
developed properties devoted to non-governmental charitable and institutional uses, and any 
govemment-owned properties subject to the Charge. The impervious area for these properties 
includes all buildings, parking lots, sidewalks, and any other impermeable installations 
pennanently attached to the land parcel containing those installations. 

J. 	 Nonprofit Tier 1 (NPl): For properties owned by nonprofit organizations where the estimated 
total impervious area is greater than 0 square feet and less than or equal to 6,910 square feet and 
includes all buildings, driveways, parking lots, side~ ,andany other impermeable 
installations permanently attached to the land p~el containing those ~ations~ 

K. 	 Nonprofit Tier 2 (NP2): For properties owned by nonprofit organizations where the estimated 
total impervious area is greater than 6,910 square feet and less than or equal to 54,455 square 
feet and includes all buildings, driveways, parking lots, sidewalks, and any other impermeable 
installations permanently attached to the land parcel containing those installations. 
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MONTGOMERY COUNTY 
EXECUTIVE REGULATION 

. I 

Offices of the County Executive • 101 Monroe Street • Rockville,' Maryland 20850 
.. t •• 

Subject 
Water Quality Protection Charge 

Number 
16-14 

Originating Department 
Department ofEnvironmental Protection and Department ofFinance 

Effective Date 

L. 	 Nonprofit Tier 3 (NP3): For properties owned by nonprofit organizations where the estimated 
total impervious area is greater than 54,455 square feet and includes all buildings, driveways, 
parking lots, sidewalks, and any other impermeable installations permanently attached to the land 
parcel containjng those installations. 

M. 	 Agricultural property: The impervious area for agricultural properties only includes the houses 
oo~~~ . 

19.35.01.04. Rates 

. A. 	 Single family residential properties; The Charge for each single family residential property is 
based on a percent ofthe base rate for one ERU in accordance with its assigned tier classification 
as follows: 

(1) 	 Single Family Residential Tier 1 (SFR1): The Charge for each Single Family Residential 
Tier 1 property is 33 percent ofthe applicable base rate for one ERU. 

(2) 	 Single Family Residential Tier 2 (SFR2): The Charge for each Single Family Residential 
Tier 2 property is 50 percent of the applicable base rate for one ERU. 

(3) 	 Singfe Family Residential Tier 3 (SFR3): The Charge for each Single Family Residential 
Tier 3 property is 100 percent ofthe applicable base rate for one ERU. 

(4) 	 Single Family Residential Tier 4 (SFR4): The Charge for each Single Family Residential 
Tier.4 property is 150 percent ofthe applicable base rate for one ERU. . 

(5) 	 Single Family Residential Tier 5 (SFRS): The Charge for each Single Family Residential 
Tier 5 property is 200 percent ofthe applicable base rate for one ERU. 

(6) 	 Single Family Residential Tier 6 (SFR6): The Charge for each Single Family Residential 
Tier 6 property is 250 percent oftht;: applicable base rate for one ERU.. 

(7) 	 Single Family Residential Tier 7 (SFR7): The Charge for each Single Family Residential 
Tier 7 property is 300 percent ofthe applicable base rate for one ERU. 

B. 	 Multifamily residential properties: The Charge for each multifamily residential property is based 
on the number ofERUs assigned to the property in accordance with the following procedure: 
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(1) The Director deteimines the number ofERUs for a multifamily residential property by 
. dividing the property's actual impervious area by the designated ERU for Montgomery 
County. 

(2) 	 The Director computes the billable Charge by multiplying the base rate by the total 
number ofERUs assigned to the propertJ. 

(3) 	 Ifthe multifamj1y residential property is a condominium development, the Director 
calculates the Charge to be billed in equal shares to the owners of the development by 
dividing the total ERUs calculated for the property by the number ofindividual 
condominium units and then multiplying the sum by the base rate to determine the 
amount billable to each unit ·owner. 

C. 	 Nonresidential properties: The Charge for each nomesidential property is based oli the number 
ofERUs assigned. to the property in accordance with the following procedure: 

(1) 	 The Director determines the number ofERUs for a nonresidential property by dividing 
the property's actual impervious area by the designated ERU for Montgomery County. 

(2) 	 The I?irector computes the billable Charge by multiplying the base rate by the total 
number ofERUs assigned. to the property. 

(3) 	 Ifthe nonresidential property is a condominium development, the Director calculates the 
Charge to be billed in equal shares to the owners ofthe development by dividing the total 
ERUs calculated for the property by the number ofindividual condominium units and the 
multiplying the sum by the base rate to determine the amount billable to each unit owner. 

D. 	 Nonprofit properties: The Charge for eligIole nonprofit propertY must not exceed the percent of 
the base rate for one ERU in accordance with the assigned tier classification as follows: 

(1) 	 Nonprofit Tier 1 (NPl)= The Charge for each nonprofit property is based on its total 
impervious area up to 150 percent ofthe applicable base rate for one ERU. 

(2) 	 Nonprofit Tier 2 (NP2): The Charge for each nonprofit property is based on its total 
impervious area up to 900 percent ofthe applicable base rate for one ERU. 

(3) 	 Nonprofit Tier 3 (NP3): The Charge for each nonprofit property is based on its total 
impervious area up to 2,300 percent ofthe applicable base rate for one ERU. 
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Effective Date 

E. 	 Agricultural properties: The Charge for each agricultural property is based on a percent ofthe 
base rate for one ERU in accordance with the applicable Single Family Residential Tier. 

19.35.01.05. Credits 

A 	 The Director must award a maximum credit of50 percent, based on the volume ofwater treated 
by a combination ofenvironmental site design and other stormwater management systems~ or a 
maximum of80 percent, based on the volume ofwater completely treated by environmental site 
design practices alone, as specified in the application provided to a nonresidential or multifamily 
residential property owner ifthe property contains a County approved storm~management 
system and the system is maintained in,accordance with the maintenance requirements ofthe 
Department ofEnvironmental Protection. A property must be credited for treatment of off-site 
drainage from other properties located within the same drainage area as that property. A 
property that does not contain a stonnwater management system must be credited iflocated 
within the same drainage area as another property that contains a stoIIIl.water management 
system ifboth properties have the same owner. However~ a property owner must not receive a 
credit based on a calculation that exceeds the total impervious area on the property for which the 
credit is issued. 

, . 
B. 	 The Director must award a maximum credit of 80 percent based on the volume ofwater treated 

as speCified in the application provided by the Department to the owner ofa single family 
residential property ifthe property contains a County approved storm water management system 
and the system is maintained in accordance with the mainteilance requirements ofthe 
Department ofEnvironmental Protection. 

C. 	 ApplicationSched~ 

(1)' 	 To receive the credit, the property owner must apply to the Director ofEnvironmental 
Protection in a form prescribed by the Director not later than [October 31] September 30 
ofthe,year [before] that payment ofthe Charge is due. 

(2) 	 Once approved, the credit is valid for three years. To renew the credit, the [Property] 
property owner must reapply to the Director in a form prescnDed by the Director not later 
than [October 31.] September 30 ofthe year [before] that payment ofthe Charge is due. 

D.' 	 Appeals 

(1) Ifthe Director denies the credit, the property owner may seek reconsideration ofthe 
'----------------------;-------------------1 i..,1"
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Director's decision by submitting a written request for reconsideration with supporting 
reasons to the Director within 10 days after the date ofthe Director's written decisiqn. 

(2) 	 Ifthe Director does not approve the request for reconsideration, the property owner may 
appeal the Director's final decision within 10 days after"the Director issues that decision 
as provided. in Chapter 2A, Article I, of the County Code. 

19.35.01.06. Billing and Payment 

A. . The Director must prepare and forward to the Director ofFinance the necessary data for 
collecting the Water Quality Protection Charge from owners ofproperty subject to the Charge. 
The data must identify every parcel to be charged and include the amount of the Cllarge. If 
requested by the owner using the review and adjustment process outlined in Section 7, the 
Director may consolidate under a single parcel any contiguous parcels owned by the same legal 
owner. Ifthe Director combines two or more parcels consisting individually ofat least one 
residential parcel and at least one nomesidential parcel, the Director must, for purposes of 
calculating the Water Quality Protection Charge, treat the consolidated parcel as nomesidential 
property. . 

B. 	 The Director.ofFinance must include the Charge as aseparate line item on the real estate tax bill 
for each property subject to the Charge. 

C. 	 The Director ofFinance must deposit all payments collected under this Section into a County 
storm:water management fund. 

D. 	 Interest on any overdue paYment accrues according to the same schedule and at the same rate 
charged for delinquent real property taxes until the owner has remitted the outstanding payment 
and interest An unpaid Charge is subject to all penalties and remedies that apply to unpaid real 
property taxes. Any delinquent Charge is a lien against the property. The lien has the same 
priority as a lien imposed for nonpayment of real property taxes. The Charge ~ust be collected 
in the same manner as real property taxes. 

19.35.01.07. Requests for Adjustment; Appeals 

A. 	 A property owner may request a review and adjustment ofthe Charge by petitioning the Director 
inwriting, not later than September 30 ofthe year that payment of the Charge is due ifthe 
property owner believes that the Charge has been assigned or calculated incorrectly. 
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B., 	 When submitting a petition for review ofthe Charge, the property owner must include a detailed 
statement ofthe basis for the petition and documents supporting the property owner's assertion 
that the property should be assigned to a different classification, the impervious area 
measureme~ used to calculate the ERU s for the property are inCorrect, or the property is not 
subject to the Charge under applicable law. 

C. 	 Within 60 days after receiving the petition, the Director must review the Charge assigned to the 
property and make a written determination ofwhether the property owner's request for an 
adjustment ofthe Charge shouid be granted or denied. The Director may request addition81 
infonn.a.tion from the property owner that the Director reasonably believes will help the Director 
decide whether the property owner is entitled to an adjustment 

D~ 	 Ifthe Director concludes that the Charge was levied by mistake or resulted from an inaccurate 
. computation, the' Director must submit the corrected data to the Department ofFinance with a 
request for an adjustment to the property owner's bill. After receiving the Director's request, the 
Director ofFinance must make an appropriate adjustment based on the new data submitted by 
the Director and·refund any overpayment to the property owner. 

E. 	 Ifthe Director concludes that some or all ofthe requested adjustment should be denied, the 
property owner may seek reconsideration ofthe Director's conclusion by submitting a written 
request for reconsideration with supporting reasons to the Director within 10 days after the date 
ofthe Drrector's written decision. 

F. 	 Ifthe Director does not approve the request for recoIJ,Sideration, the property owner may appeal 
the Director's :final decision within 10 days after the Director issues that decision as provided in 
Chapter 2A, Article I, .ofthe County Code. 

G. 	 The County Board ofAppeals is the designated a~thority charged with hearing and deciding all 
appeals taken from the Director's final decision to deny any relief requested under this 
regulation. 

19.35.01.08. Requests for Exemption 

A. 	 Before paying the Charge, the owner ofresidential property that is owner-occupied, or a 
nonprofit organization that owns property subj¢ to the ChaIge, may apply for a financial 
hardship exemption from the Charge by submitting a written request to the Director ofFinance 
in a form prescribed by the Director not later than [April!] September 30 ofthe year when . 
paYment ofthe ChaIge is due. 
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B. 	 (1) To qualify for the exemption, the request submitted by an owner-occupant of residential 
property must be accompanied by a copy ofthe owner-occupant's income tax returns 
indicating that the Property owner's gross household income did not exceed 170 Percent 
of the poverty guidelines published by the United States Department ofHealth and 
Human Services for the year before payment of the Charge is due or verification that the 
property owner meets eligibility criteria for receiving benefits under the Maryland 

. Energy Assistance Program for the year that payment of the Charge is due. 

(2) 	 The request submitted by a nonprofit organization must be accompanied by the 
organization's most ~nt federal tax return or other verification oftotal revenues 
derived from the property for which the exemPtion is sought, as required by the Director 
of Finance. To qualify for a partial exemption: (i) the amount of the Charge must exceed 
0.2% ofthe organiz.ation's total revenues from the property for which the exemption is 
sought for the year before payment of the Charge is due; and (Ii) the property for which 
the exemption is sought must be exempt from real property advalorem taxation under 
State law. The amount ofthe partial exemption is the amount of the Charge that exceeds 
0.2 percent of the nonprofit's total revenues derived from the property. 

C. 	 The Director of Finance must issue a written decision to grant or deny the exemption within 30 
days after receiving the request. 

D. 	 Any exemption granted under this Section is only valid for the year that payment o( the Charge 
is~ 	 . 

E. 	 Ifthe Director of Finance denies the exemption, the property owner may seek: reconsideration of 
the Director's decision by submitting a written request for reconsideration with supporting 
reasons to the Director within 10 days after the date of the Director's written decision. 

F. 	 Ifthe Director ofFinance does not approve the request for reconsideratio~ the property owner 
may appeal the Director's final decision within 10 days after the Director issues that decision as. 
provided in Chapter 2A, Article I, ofthe County Code. 

19.35.01.09. Requests for Grants 

A homeowners' association may apply for a grant to offset all or part of the cost ofthe Charge for any 
private maintenance road, as defined in Section 24B.OO.02.02 ofthe Code ofMontgomery County 
Regulations, which is eligible for State highway user revenues, not including any parking lot, by 
submitting a written application to the Director in a form. prescribed by the Director not later than 
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September 30 ofthe year that payment of the Charge is due. 

Section 10. Severability 

Ifa court holds that a portion ofthis regulation is inValid. the other portions remain in effect 

~ 
County Executive 

Approved as to Form and Legality 
Offic~ofCoun ,Attorney 

By //...,/ ,YV 

.' /' l\/w;1L\ 
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OFFICE OF THE rnSPECTOR GENERAL 

MEMORANDUM 

. February 10,2015 

TO: 	 Hon. George Leventhal, President, County Council 

Hon. Isiah Leggett, County Executive 


FROM: 	 Edward L. B1~itt, Inspector General ~~ 
. SUBJECT: Preliminary Inquiry Memorandum: Water Quality Protectiori Charge 

Enclosed- is a memorandum that we provided to the County Chief Administrative Officer 
(CAO) regarding compiaints made to our office conceming the Department of 
Environmental Protection Water Quality Protection Charge. Attached to the 
me:rp.orandum is the CAO's response. Tbis memorandum is beirig provided to you, 
confidentially, in advance ofoqr ·intended public issuance ofthe memorandum on 
February 13,2015.. 

A preliminary inquiry is the first phase ofeach projeCt the OIG performs in reaction to a 
complaint. A Preliminary Inquiry Memorandum (PIM) is appropriate in situations that 
do not warrant full inspections, investigations, or audits Pllt in which we have gathered 
and assessed sufficient information for us to draw limited conclusions related to the 
specific complaint. We do not provide full findings and recommendations in PIMs. 
Instead, we may identify specific conditions, transactions, and events that management 
may want to continue to research from an investigative or policy standpoint. 

We appreciate the efforts and assistance provided by the employees ofthe Department of 
Environmental Protection during our inquiry. Ifyou have any questions, please contact 
me at (240) 777-8241. 

cc: 	 County CoUncil Members 

Timothy L. Firestine, Chief Administrative Officer 

Steve Farber, Council Administrator 


51 Monroe Street, Suite 802 • Rockville, Maryland 20850 • 240-777-8240,240-777-8254 FAX 
email: IG@montgomerycountymd.gov 
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OFFICE OF THE INSPECTOR GENERAL 

PRELIMINARY 	INQUIRY MEMORANDUM. 

February 5,2015 

TO: 	 Timothy L. Firestine 
Chief Administrative Officer 

FROM: 

SUBJECT: 	 Water Quality Protection Charge 

OIG PIM #15-005 


This Preljminary Inquiry Memorandum (PIM) describes specific issues or complaints and 
the outcomes of limited procedUres undertaken during a Preliminary Inquiry conducted by 
the Office of the Inspector General (OIG). The actions we propose do not rise to the level 
of recommendations. Please provide your response to this' memorandum, if any, by 
February 19,2015. your response will be included in the copy of this memorandum that 
we provide to the members bfthe County C0111~,ci1 and the County Executive. 

Complaint Summary and Background: 

In a telephone call to the Office of the Inspector General (OIG) Hot Line on the morning , 
of September 29,2014, a complainant asserted that the Montgomery County Department 
of Environmental Protection (DEP) failed to respond to the complainant's request for 
reconsideration and correction of Water Quality Protection Charges (WQPC) assessed on 
the Complainant's properties.' Later that day, the Complainant expanded the scope of his 
complaint with the assertion that wide-spread classification and assessment errors existed 
within the DEP' s WQPC system. l The Complainant presented eight properties as evidence 
ofhis assertions. Two of these properties were Complainant-owned. 

In April, 2013, the Council and Executive ofMontgomery County approved Expedited Bill 
34-12 to amend Chapter 19 - Erosion, Sediment Control and Storm Water Management of 
the Montgomery County Code in order to implement a WQPC. This change resulted from 

1 In July, 2013, the DIG received a complaint that similarly asserted there was an error in the computation ofthe WQPC. That matter 
was placed on the DIG's Watch List for incorporation within the upcoming Four-Year Work Plan. 

51 Monroe Street, Suite 802 • Rockville, Maryland 20850 • 240-777~8240, 240-777-8254 FAX 
email: IG@montgomerycountymd.gov 
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the passage ofMaryland House Bill 9872 which required the annual collection of a storm 
water remediation fee from owners ofproperty in certain counties and municipalities. 

County Code provides that a·"Charge must be imposed on each property, as specified in 
regulations ... [that] may define different classes ofreal property, depending on the amount 
of impervious surface[3] on the property ... ".4 The Code of Montgomery County 
Regulations (COMCOR) identifies the structures that qualify as WQPC impervious 
surfaces for five property classification types: 5 

Single Family Residential property, whose impervious area contains a detached dwelling 
unit(house), driveways, sidewalks, sheds, and any other fixtures on the property that are 
impenetrable by water; 

Multifamily residential property, whose impervious area contains. the residential 
structures,6 the sidewalks, parking lots and any other permanent installations on the 
developed parcel (whether under single or common ownership) that is impenetrable by 
water; 

Nonresidential property, whose impervious' area contains all buildings, parlciIig lots, 
sidewalks, and any other impermeable installations permanently attached to the land parcel 
containing those installations; 7 

Nonprofit property, whose impervious area contains all buildings, driveways, parking lots, 
sidewalks, and any other impermeable installations permanently attached to the land parcel 
containing those installations that is oWned by a nonprofit organization;8 and 

Agricultural property,9 whose impervious area contains only the house on the property. 

2 	 House Bill 987 became effective on July 1,2012. 
J 	 County Code §19-21 defines an Impervious Area or Surface as any surface that prevents or significantly impedes the infiltration of 

water into the underlying soil, including any structure, building, patio, sidewalk, compacted gravel, pavement, asphalt, concrete. 
stone, brick, tile, swimming pool, or artificial turf. Impervious surface also includes any area used by or for motor vehicles or 
heavy commercial equipment, regardless ofswface type or material, including any road, driveway, or parking area. 

4 	 County Code §19-35(b) 
5 	 County Regulation §1935.01.03 
6 	 County Regulation §19.35.01.02 defines a Multifamily Residential Property as a mobile home park, or a residential building where 

one or more dwelling units share a common entrance from the outside with other dwelling units that are arranged above, below or 
next to one another in the same building, or any housing unit that is subject to the condominium regime established under the 
Maryland Condominium Act 

7 	 County Regulation §1935.01.03{I) enumerates nonresidential structures as office buildings, hotels, retail establishments, factories, 
and warehouses. Nonresidential properties may also include properties owned by homeowner associations, nonprofit organizations 
such as religious institutions, healthcare facilities, other developed properties devoted to non-governmental charitable and 
institutional uses, and any govemment-owned properties subject to the WQPC. . 

a 	 County Code §19-2! defines a Nonprofit organization as a corporation, foundation, or other legal entity that is exempt from income 
taxation under Section 501(c)(3) ofthe Internal Revenue Code. 

9 	 County Regulation §19.35.01.02 defines Agricultural Property as property that is used primarily for agriculture, viticulture, 
aquaculture, silviculture, horticulture. or livestock and equine activities; temporary or seasonal outdoor activities that do not . 
permanently altertbe property's physical appearance and that do not diminish the property's rural character;'or activities that are 
intrinsically related to the ongoing agriculturaI enterprise on the property. 

® 
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Inquiry and Outcome: 

We tested the WQPC assessments on a non-random, 
nonstatistical sample of 36 property tracts. The 
sample included the 8 properties cited by the 
complainant. Ofthe 36 property tracts reviewed, 11 
(30%) appeared to correctly observe the classification 
and assessment guidelines set forth in COM~OR 
Within the remajning 25 property tracts in. our 
sample, we observed 29 instanceslO (as indicated in 
Chart 1 to right) where it appeared that the 
classification or assessment was not consistent with 
Maryiand Code, County Code, or COMCOR. 

We reviewed each issue and discussed the 

OIG PIM #15-005 

Chart 1: Observations of 
Sampled Properties 

11 

Issues within remaining 2S tracts: 
Tract Classification ~ 

Agricultural vs. SFR ! 13-,,_.,---
Undefined ~ 6--------_.,{_._._-_. 
Nonprofit 

Zero dollar ($0) WQPC 

f 
f 

3 

7 

Total Issues 29 

information collected with the DEP management. We have seen evidence that the DEP 
has worked to address some of the issues raised within this memorandum and have' been 
told that others are being addressed. 

Inconsistent use ojCOMCOR-dejinedAgrlculturaJandSingle Fmnily Residentialproperly dossijications 

Thirteen property tracts withln the OIG s~ple were classified by the Marylan~ State 
Department of Assessments and Taxation (SDA1) as Agricultural. Through observation 
of aerial and satellite photographs, we were able to confirm these properties met the 
COMCOR Agricultural definition. However, the DEP classified these thirteen tracts as 
Single Family Residential. 

As COMCOR states, an Agricultural classification is to be assigned to those properties that 
are used primarily for agriculture and are intrinsically related to an ongoing agricultural 
enterprise on the propertyll. COMCOR provides for a "charge for each agricultural 
property._.[calculated at a rate] in accordance with the applicable Single Family 
Residential Tier".12· . 

For these 13 properties, the DEP assessed the WQPC on impervious square footage based 
solely on the house as is specified by COMCOR for Agricultural property assessments.13 
Thus, the WQPC assessment was based on the proper calculation of impervious area and 
the WQPC rate was correct, but the classification was not Agricultural. 

10 Some property tracts presented multiple observations. 

11 County Regulation §19.35.01.02. 

11 County Regulation §19.35.01.04{E). 

13 County Regulation §19.35.01.03(M) 
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The DEP could clarify these matters by: 

• 	 reclassifying all properties of this type, 
• 	 proposing an amendment to COMCOR §19.35.01.04(E) that would enumerate the seven 

WQPC Agricultural rate tiers rather than referencing the rate schedule for Single Family 
Residential,14 and 

• 	 modifying its property data information exchange with SDAT in order to capture and apply 
future Agricultural classifications to WQPC system coding.IS 

Use ojWQPC classifications not defined by COMCOR 

In detennining-the WQPC, the DEP applied certain classifications that are not defined in 
COMCOR. Within the sample analyzed by the OIG, five property tracts were assigned the 
classification "Single Family Residential with 0 [Zero] Impervious Area" and one other 
was assigned a "Federal" classification. Neither of these classifications are defined by 
COMCOR. 

Use ofthese (and possibly other) classifications and tiers that are not defined by COMCOR 
could potentially confuse property owners attempting to understand the classification of 
their property. - . 

The DEP could elimipate possible confusion by properly reclassifying all properties so that 
they bear COMCOR classifications. 

WQPC Nonprofit Oassijication 

The DEP coded six of the properties in the OIG's sample as Nonprofit. -We determined 
that the DEP coded two of these properties as Nonprofit although the ownership 
organization did not ~eet the County Code's definition ofa Nonprofit orgEinization.16 One 
other property, coded as Single Family Residential by the DEP, should have been 
proportionately assessed to both Single Family Residential and Nonprofit. 

.

Montgomery County Code defines a Nonprofit organizationI7 as a "corporatiC?n, 

. foundation, or 'other legal entity that is exempt from income taxation under Section 


501(c)(3) of the Intemal Revenue Code.,,18 Neither of the two DEP-coded Nonprofit 

classification exceptions were 501 (c)(3) organizations although both qualify as tax-exempt 


I~ In this memorandum, we make several suggestions that the Montgomery County Department ofEnvironmental Protection propose 
changes to the Code ofMontgome:y County Regulations. County Code §I9-35(b) states that Regulations to administer the WQPC 
will be adopted by the Executive )l11der Method (1) ofthe Code's procedure for adoption ofregulations. 

15 Timing ofproperty development projects can result in bOnii fide differences between the WQPC and SDAT systems. Modifications 
should also consider the issues raised in the section WQPC Nonprofit Classification that follows in this memorandum, 

16 Nonprofit tax exempt status of the property owners was confirmed by OlG review oftbe organizations' most recent, publically 
available Form 990 tax return BIld reference to web sites www.guidestar.org BIld www.501elookup.org. 

17 County Regulation §l9.35.01.02 introduces another definition of Eligibie Nonprofit property as "real property owned by a 
nonprofit organization that is exempt from ad valorem property taxes under State law." 

11 County Code §19-21. 
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under US Internal Revenue Service (IRS) code.19 Only one of these organizations was 
classified as tax-exempt by SDAT. 

SDAT records indicate that ownership of the third, Single Family Residential-classified . 
property is subdivided between two SDAT tax accounts - a smaller Residential tract and a 
larger Exempt Commercial trac-f° owned by a 501 (c)(3) Private Foundation established by 
the owner of the smaller tract. 

Reliance upon 501(c)(3) status as the determinant of a Nonprofit owner is troublesome, is 
inconsistently applied, and likely promotes confusion among property owners. 

The DEP may wish to propose amendments to COMCOR to clarify the qualifying criteria 
of nonprofit organizations for' use' of the WQPC Nonprofit property classification, and 
modify WQPC systems to handle nuances ofmulti-ownership SDAT data feeds.21 

Zero doHal' WQPC 

Seven of the 36 properties we reviewed were charged no WQPC. 

One can . reasonably interpret that COMCOR indicates a $0 (zero dollar) WQPC is 
appropriate in some circumstances~ Ifno house is present on an Agricultural property tract, 
there -is no impervious surface and, arguably, no WQPC assessment. We found evidence 
ofthis within our satpple. WQPC calculations for Nomesidential and Nonprofit properties 
can also produce a $0 WQPC ifthe property contafu.s no impervious surface. 

One can also reasonably interpret that COMCOR's Rates section22 directs an owner of 
house-free, Agricultural property to the Single Family Residential Tier 1, which, for the 
2015 period, assesses a $29.17 WQPC. This interpretation and assessment of a fee is 
consistent with County law that a WQPC "must be imposed on each property',.23 

Through .its construction and its failure to specify whether zero is an acceptable outcome 
for a WQPC assessment, COMCOR's ambiguity promotes confusion among property 
owners and staff ofthe DEP. The DEP should consider whether it was the legislative intent 
of the Montgomery County Council that all properties, unless specifically exempted by 
code, be assessed a WQPC even if at soine de minimjs amount, and propose amendments 
to COMCOR to remove any ambiguity. 

19 	 As Nonprofit organizations that are not exempt under 1RS 501 (c)(3), these 501 (c)(lO) Fraternal and a SOl(c)(19) Armed Forces . 
membership organizations only meet COMCOR's criteria for Nonresidential property owned by a nonprofit organization. Under 
COMCOR, the WQPC rates for Nonresidential and Nonprofit are calculated using the same formula; however, the maximum 
Nonprofit WQPC rate is presently capped at $2,033.20, while the maximum Nonresidential WQPC rate is unIimiteci 

20 "Residential" and "Exempt Commercial" are SDAT Ownership Use classifications. 

21 See also Inconsistent use ofCOMCOR-defmedAgriculturaland Single Family Residentialproperty classifications earlier in the 


memorandum. 
22 County Regulation §19.3S.01.04(E). . 
lJ 	County Code §19-3S(b). Both State and County code provide for WQPC exemptions for State, County, and certain Municipal

owned properties at Maryland Environm~t Article §4-202.1(e)(2) and County Code §19-3S(g). 
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Summary and Conclusion: 

A nonstatistical sample ofproperties reviewed in this analysis suggests a large number of 
issues and ambiguities that could reasonably lead property owners to question the overall 
accuracy and fairness of the program." Management should consider undertaking" a 
comprehensive review ofthese matters. 

cc: 	 Fariba Kassiri, Assistant Chief Administrative Officer 
Lisa Feldt, Director, Department ofEnvironmental Protection 

A Preliminary Inquiry Memorandum (PIM) is appropriate in situations where we have, in reaction to a complaint, gathered 

and assessed sufficient information for us to draw limited conclusions related to the specific complaint. Since PtMs do 

not result from full inspections, investigations, or audits, it would not be appropriate for us to provide fuJI findings and 


" recommendations in PIMs. Instead, we may identify specific conditions, transactions, and events that management may 

want to continue to research from an investigative or policy standpoint. 



, 	Timothy L. Firestine OlG PIM #15-005 
February 5, 2015 
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Response to this Preliminary Inquiry Memorandum: 


From Montgomery County Chief Administrative Officer: 


On February 9, 2015, the Assistant Chief Administrative Officer responded via email: 


"As you know, DEP has ~eady started a comprehensive self-assessment and 
review of our recently implemented Water Quality Protection Charges 
program/process.?' . 



MONTGOMERY COUNTY COUNCIL 
ROCKVILLE, MARYLAND 

GEORGE LEVENTHAL. 
COUNCIL.MEMBER 

~U~E 	 MEMORANDUM 

TO: 	 Roger aerlinert Chair - Transportation and Environment Committee 
Nancy Navarro, Chair - Government Operations Committee 

FROM: 	 George Leventhal- Vice President, Montgomery County Council 

DATE: 	 November 12, 2014 

SUBJECT: 	 Erroneous Water Quality Protection Charges 

On April 16; 2013, the Council enacted Bill 34-12, Stormwater Management - Water 
Quiility Protection Charge. That Bill included a number ofmajor changes to the existing 
Water Quality Protection Charge (WQPC). On June 17, 2014, the Council approved 
Executive Regulation 8-14AM which increased the maximum credits available to 
properti~ for on-site stormwater management up to 80010 ofthe.assessed charge. 

SpeciticallYt one ofthe key components of the new charge is that property assessments 
ate based on actual impervious area for each property based on Geographic Information 
System (GIS) mapping data. While this approach is far more equitable ~ the previous 

. approach ofcharging properties based ,pn an average imperviousness calculation, the 
calculation of imperviousness with GIS data is not perfect, and some errors in 
calculations were expected. The Bill and the implementing regulations include a process 
by which property o~ers caD. appeal their assessments. 

It has come to my attention that some irregularities exist related to the assessment ofthe 
water quality protection tax. Constituents have contacted my office with Water quality 
charges higher than wl,tat is required by law. It seems that some of the excessive charges 
can be attributed to the program being moved from fiat rates, to rate tiers based on actual 
impelviotls.ness. . 

The WQPC irregularities mirror the issues regarding parking lot districts. Coucilmembers 
Floreen and Berliner introduced Expedited Bill 43-14. As with the parking lot districts 
bill, some taxpayers are paying amounts they do not owe. The onus should not be on 
CountY residents to appeal their taX bill. The principle should be that residents may be 

. confident that the tax bill they reCeive accurately reflects the amount they owe. 
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To date, very few property owners have appealed their assessments. According to DEP 
staff, ofthe approximately 330,000 bills sent out in the last cycle, only 87 were appealed. 
The low number ofappeals could mean the GIS data i$ bighly accurate, but it is also 
possible that the appeals process itself may be underutilized by property owners and the 
appeals process itself should be reviewed to ensure it is working as intended. 

The new charge has now been in place for two collection cycles (2013 and 2014). Given . 
that the charge was changed dra.ma.tically, I believe, a general update from the 
Department ofEnvironment Protection (DEP) to the Transportation, Infrastructure, 
Energy and Environment Committee is appropriate. 

I look forward to working with you on this issue. 



MEMORANDUM 

TO: Members of the Montgomery County Council & Staff 

FROM: James L. Thompson & Diane E. Feuerherd of Miller, Miller & Canby 
. On behalf of Paul N. Chod and Minkoff Development Corporation 

RE: Recommendations to Review and Amend Montgomery County's 
Water Quality Protection Charge (WQPq 

DATE: January 23, 2015 

I. Background 

According to the Department of Environmental Protection (DEP), the Water Quality 
Protection Charge (WQPC) is an annual fee that is "calculated based on the potential for a 
property to contribute stormwater pollution," in order to "raiseD funds to support the County's 
clean water initiatives to improve stream and water quality and prevent stormwater pollutiOn."l 
Yet, the Charge, as assessed against commercial, non-residential property owners who have 
installed and maintained private stormwater management facilities on their properties, fails to 
take into consideration how these private initiatives prevent, without County assistance, pollution 
from draining into local streams and rivers. 

Consider Minkoff Development Corporation ("MDC"), whose stormwater management 
facilities and practices have been implemented by its president, Paul N. Chod, an engineer by 
education. Since 1972, MDC has been a staple in the Montgomery County business community, 
having developed and built over 20 properties in the County. These properties include Shady 
Grove Development Park, which fronts 1-270 between Shady Grove Road and 1-370, Seneca 
Meadows Corporate Center, which fronts 1-270 between Germantown Road (Route 118) and 
Father Hurley Boulevard, and The Shops at Seneca Meadows, the retail development in 
Germantown anchored by Wegmans Food Market. Each of these properties complied with the 
County's site design and stormwater management requirements when the properties were 
developed at considerable expense, and all of the stormwater generated from these properties is 
privately treated on-site. Shady Grove Development Park has two regional detention ponds to 
collect and treat stormwater runoff fromMDC properties and its neighbors. The full drainage 
area of these ponds is actually three-times the size of Shady Grove Development Park properties 
and includes neighboring businesses and a portion of 1-270. The value of the land upon which 
these ponds were constructed and are maintained is no less than $950,000. Seneca Meadows 
Corporate Center has four detention ponds, several baysavers and flow splitter manholes, and 
one sand filter pond to collect and treat stormwater runoff from MDC properties and some of its 
neighbors. The value of the land upon which these ponds were constructed and are maintained is 
no less than several million dollars. The Shops at Seneca Meadows fully comply with the 
environmental site design (ESD) to the maximum extent practicable standard (MEP), and MDC 

1 Department of Environmental Protection, Montgomery County. MD, Water Quality Protection Charge (2015), 
available at htt:p:llwww.montgomerycountymd.gov/dep/water/wqpc.html. 
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invested more than $750,000 of stormwater management facilities, independent of land costs. 
These are costs that MDC has incurred with the understanding that the private, on-site 
stormwater management systems were adequate for this purpose, fully compliant with the 
regulations when installed, and that there would be no further charges related to public 
stormwater facilities. 

II. Review the Water Quality Protection Charge 

Because the assessment of the WQPC does not equitably take into account MDC's 
private· stormwater management facilities and expenditures, MDC asks that the Montgomery 
County Council review the WQPC provision, § 19-35. To do so, MDC has appealed the 
assessment of the WQPC against its properties and has facially challenged the WQPC in court, 
but it also believes that the inequity of the Charge should be resolved legislatively, if possible. 
Below are four areas that necessitate review: (A) the WQPC should follow the state law upon 
which it was recently amended; (B) the Charge should be based on the County services provided 
to that property; (C) the credit system should reduce the Charge in relation to the benefits of 
private stormwater management and the costs thereof associated with each property; and (D) the 
administration of the WQPC Fund, including the credit, should be user friendly, transparent and 
accurate. 

A. 	 A State law requires that the Water Quality Protection Charge (WQPC) be 
based on the property's share of stormwater services. 

Pursuant to § 4-202.1 of the Environment Article of the Maryland Code, Montgomery 
County must assess a stormwater remediation fee against nearly-all nongovernmental properties 
"based on the share of stormwater management services related to the property and provided by 
the county," § 4-202.1(e)(3)(i), and reduce that fee to "account for the costs of, and the level of 
treatment provided by, stormwater management facilities that are funded and maintained by a 


. property owner," § 4-202.1(f)(2)(i)(3). In 2013, the Montgomery County Council, specifically 

relying upon and quoting the language of § 4-202.1(e)(3)(i) and citing the General Assembly'S 

credit requirement, amended the WQPC provision to apply to all nonresidential, commercial 

property owners, including MDC.2 

Yet, according to the former DEP Director, Robert Hoyt, a 20% portion of the" Charge 
does not fund services related to the property but "costs associated with projects on parkland, 
schools and county facilities, as well as storm drain and street sweeping.,,3 These are general 
services, for the equal benefit of all in the County, but paid for to a large extent by MDC and 
other larger commercial properties on a disproportionate basis. It is not only unfair but also fails 
to meet the requirements ofthe state law. 

It should be noted that before the Montgomery County Board of Appeals, the DEP 
argued that the WQPC was not subject to § 4-202.1, which directly contradicts the memorandum 

2 Bill 34-12 Action Packet (March 19,2013), at 2, 
htt;p:llmontgomerycountyrnd.granicus.comIDocumentViewer.php?file=montgomerycountymd 68c4b7caaf914b 1 eb1 
lecfcOld2fa045.pdf. _ 
3 Letter from Robert G. Hoyt to James L. Thompson and Diane Feuerherd (July 28, 2014). 
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of the County Executive and the statement of DEP Director Hoyt, both contained in the 
legislative history of the WQPC provisio~ § 19-35.4 

B. 	 Commercial property owners, in addition to the costs of constructing and 
maintaining their own stormwater management facilities, pay more for 
services that benefit other properties or generally all in Montgomery County. 

As you know, the WQPC is assessed against nearly all non-government properties in the 
County based on th~ amount of impervious surface area as well as their classification (as a 
residenti~, nonresidential, non-profit or agricultural property).5 For nonresidential properties, 
the Charge equates to $88.40 per Equivalent Residential Unit ("ERU" or 2,406 square feet of 
impervious surface). 6 MDC pays this Charge, in addition to its own costs to build and maintain 
their private stormwater management facilities. For Shady Grove Development Park, the original 
WQPC based on impervious area was $44,796.45; after a 50% credit reduction for on-site 
stormwater management, the new full amount is $22,398.23. The annual costs for MDC to 
maintain the ponds are about $3,500; the WQPC phase-in amounts will be $7,466.08 for 2013, 
$14,932.15 for 2014, and $22,398.23 for 2015. 

The DEP utilizes Charge funds for initiatives unrelated to the MDC properties, and for 
the benefit of other property owners or the County generally. First, as referenced in Section (A), 
20% of the Charge funds general services costs that MDC, due to the size of its properties (not 
the stormwater pollution it contributes), pays significantly for services benefitting all in the 
County, without regard to impervious surface area it has treated. When these costs on MDC are 
considered together with MDC's own maintenance costs for their ponds and their construction 
and capital costs, the inequity is clear - if everyone is benefiting, everyone should similarly pay 
for these services, perhaps in the form of a flat fee. 

Second, the Charge funds the RainScapes Rewards Rebate Program, which provides a 
rebate to fund the installation ofa stormwater management program, such as a rain garden.7 The 
rain garden, in turn, qualifies the property owner for an 80% credit. MDC is not eligible for 
RainScapes, but the Charge it pays funds the stormwater management programs of other 
property owners to enable them to avoid payment of the very same Charge. This is unfair 
MDC is funding the stormwater management on its private property, as well as the private 
property of others directly and indirectly. Also, after MDC pays for its own storm water 
management and helps to pay for the rebate program for others, these beneficiaries get an 80% 
credit which, ironically, is being denied to MDC. 

4 Testimony of Bob Hoyt, Director of the Department of Environmental Protection, January 15, 2013 and 
Memorandum from Isiah Leggett, County Executive, to Roger Berliner, County Council President (October 25, 
2012), in Bill 34-12 Action Packet (April 16, 2013), in Bill 34-12 Action Packet (April 16, 2013). 
5 Montgomery County Code, § 19-35 (b); COMCOR, §19.35.01.03. 
6 Montgomery County Council, Resolution No. 17-1090 (May 14,2014); see also § 19-35(d) of the Montgomery 
County Code. The impervious surface area, 2,406 square feet, is also known as the equivalent residential unit 
("ERV"). 
7 "The RainScapes Rewards Rebate Program offers rebates to property owners who install RainScapes techniques 
such as rain gardens, rain barrels, conservation landscaping and other approved projects that help control 
stormwater....The RainScapes Program is funded by the County's Water Quality Protection Charge." RainScapes 
Rewards Rebates, ht1;p:I/www.montgomerycountvmd.govJDEP/water/rainscapes-rebates.html. 
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C. 	 The WQPC credit should reduce the Charge in recognition of the impact 
and cost of the property owner's stormwater management practices. 

For commercial properties, regardless of whether they take any private stormwater 
management initiatives or not, the WQPC is the same. The WQPC may be reduced by a 
maximum of 80%, "based on the volume of water completely treated by environmental site 
design practices alone," or by a maximum of 50%, "based on the volume of water completely 
treated by a combination of environmental site design and other stormwater management 
systems."g In reality, this credit structure is limited and poses significant and cost-prohibitive 
prerequisites: 

(1) The credit, limited to 80% or 50%, does not account for the value of private stormwater 
management - i.e., the cost ofthe facilities to the property owner or the benefit of the facilities to 
the County. In 2013, a 50% credit was ultimately awarded to MDC for the Shady Grove 
Development Park's regional ponds, reducing the Charge from $14,902.18 to $7,466.09. This 
credit, especially when considering that the Charge will only increase in the future (with the 
three-year phase in), pales in comparison to the costs that MDC has and will incur for these 
ponds, which is no less than $950,000 (the current cost of land). 

(2) The Department of Environmental Protection (DEP) refuses to award any credit for the 
treatment of stormwater pollution from neighboring properties.9 Regional ponds can and do treat 
stormwater runoff from properties owned by others, and therefore benefit the greater community 
and the County. If the credit is designed to acknowledge stormwater treatment (and thereby 
incentivize property owners to treat and avoid stormwater pollution), then the size and amount of 
the credit should coincide with the amount of stormwater treated, including stormwater draining 
from neighboring lots. MDC's Shady Grove Development Park ponds treat stormwater from a 
drainage area that is three-times the size of the Park, but the DEP awards a credit to MDC of 
50%, based solely on MDC properties. A fair distribution ofthe credit, which acknowledges the 
work performed by MDC and the benefit retained by the County and MDC's neighbors, would 
be to award a credit, based on the all property served, up to, but not to exceed, 100%. 

(3) The complete treatment of stormwater should entitle the property owner to the highest
available credit (80%), regardless of whether the facilities are based on Environmental Site 
Design (ESD) or an older, required strategy. Under the current credit system, only where 
stormwater is completely treated by environmental site design (ESD) alone can the property 
owner achieve an 80% credit; otherwise, complete treatment of stormwater, by some 
combination of ESD and older stormwater management directives, will be limited to no more 
than 50%. 

8 COMCOR § 19.35.01.05. 
9 Of note is that the current language of the regulation, COMCOR § 19.35.01.05(A), provides that a credit be 
awarded for treatment of impervious surfaces ofneighboring properties: "A property must be credited for treatment 
ofoff-site drainage from other properties located within the same drainage area as that property .... A property must 
be credited for treatment of off-site drainage from other properties located within the same drainage area as that 
property." The DEP refuses to credit for off-site drainage, unless the properties share the same owner. This is one 
subject of MOC's present appeal, Paul N. Chod v. Board ofAppeals for Montgomery County, Circuit Court for 
Montgomery County, Case No. 398704V. 
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Because the 80% credit is limited to the new ESD practices alone, a property owner 
having an existing stormwater management facility, which completely treats stormwater as 
required when the property was developed, would have to completely abandon the existing 
stormwater facility and renovate the parking lots at the property in order to install ESD. This is 
not only cost-prohibitive, but impossible in most cases. At Shady Grove Development Park, the 
existing detention ponds cannot, and should not, be removed. Therefore, even if MDC were to 
install ESD practices onsite (and incur costs of more than $750,000, as it had done at The Shops 
at Seneca Meadows), MDC would still be limited to the 50% credit, because the continued 
presence of these ponds would render the property "completely treated by a combination of 
environmental site design and other stormwater management systems."lO 

. It is impossible, therefore, for an existing property owner to achieve the 80% credit, even 
though he or she fully treats the stormwater and has remained committed to reducing pollution 
runoff. If stormwater is completely treated, shouldn't the property owner be recognized with the 
highest available credit for that work? The answer is, and should be, yes. All property owners 
who fully treat the stormwater on their property, based on the stormwater management 
requirements imposed by the County at the time of construction, should receive a full 100% 
credit. 

D. 	 The Administration of the WQPC Fund, including the Credit, Should be 
User Friendly, Transparent and Accurate. 

The WQPC, like any other fee or tax, should be imposed according to the governing State 
and County laws and in a transparent manner, so that Montgomery County citizens know what 
and why they have paid the Charge. The DEP has not done so, which frustrates the purpose of 
the Charge and adds another reason to review and amend the WQPC. 

There are flaws in the way the program has been implemented. Last year alone, a number 
ofunimproved properties (with zero impervious area) were incorrectly assessed a WQPC; it was 
only when alerted to the error that DEP removed the charge. In other cases the aerial 
photography used by DEP caused distorted assessments where driveways of adjoirrlng properties 
were assessed to the wrong lots and in some cases public streets were assessed to abutting lots. 
Also the WQPC appeals process is not the appropriate mechanism to test the accuracy of the 
WQPC and the appeal deadlines are confusing and unrelated to any normal tax assessment 
process deadlines, although they appear on the real property tax bill. That's not good enough. 
Rather, we should be able to trust that the Charge is correctly assessed and collected by the DEP. 
Has the DEP reviewed its assessment of other properties, to be sure that these errors do not 
happen again? And, if the DEP has difficulty measuring the impervious surface area of 
properties in Montgomery County, then the solution is that another method of assessment should 
be used. Perhaps this is why the County has issued an RFP for a consultant's study to evaluate 
the current system. That evaluation should not only cover the mechanics of the process, but 
should also address some of the substantive fairness questions and credits we've set forth above. 

10 COMCOR § 19.35.01.05(A) (emphasis added). 
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Other counties, similarly subject to the state's stormwater remediation fee requirement, have 
done a better job ofaddressing them. I I 

Moreover, the appeals process cannot be the quick fix for problems with the WQI'C, 
because the timing and methodology of the appeals process can inhibit or dissuade a property 
owner from challenging the Charge. At present, the WQPC regulations provide for a bifurcated 
appeal system. If a property owner seeks a credit application, the owner must complete a DEP 
credit application form no later than October 31st of the year before the payment of the Charge is 
due, which is before the WQPC assessment is made. The property owner is being required to 
challenge an assessment that he or she does not even know of yet. Considering the time and 
expense involved in seeking a credit, the property owner should have the right to know what the 
Charge is before he or she endeavors to reduce it. The credit application, therefore, should not 
be required until the property owner learns ofthe amount ofthe assessment. 

The second procedure in the WQPC bifurcated appeal system is for challenges that the 
Charge was erroneous or based on inaccurate information. The owner is required to complete a 
separate DEP appeal form, no later than September 30th on the year that payment of the Charge 
is due. COMCOR § 19.35.01.07. These separate appeals - for the credit and for erroneous 
assessments - will always involve the same property and similar legal issues, but this structure 
requires the property owner to pursue two separate appeals. The cost and time expenditures 
required will dissuade, if not inhibit, property owners from making these important and 
meaningful challenges to preserve their property rights. The appeal methodology, therefore, 
should be streamlined to enable a property owner to pursue an appeal and a credit appeal in the 
same case. 

There are other problems as well. The DEP has introduced new, cost-prohibitive credit 
requirements on its own. In 2013, the DEP penalized any credit applicant who did not produce 
engineering computations, in support of the credit sought, with a 50% reduction in the credit. 
This 50% "no computations" reduction was not authorized by the County Council in the WQPC 
Code provision, nor in the regulations. It is also an onerous requirement to supply computations 
for stormwater detention ponds constructed more than 10 years ago. For instance, the ponds at 
Shady Grove Development Park were constructed in the 1970's and modified in the 1980's, and 
computations were required to be submitted to the DEP at the time of construction and were 
delivered to the County then (but the owner and engineer no longer possess them). Yet, the cost 
to re-perform these calculations today is substantial; a new engineer must survey the area, get 
aerials of the drainage area, calculate drainage, the impact of changes to 1-270 and compute the 
volumes of water at an estimated C9st of $16,000, which vastly exceeds any benefit to be 
expected from the credit. MDC successfully challenged the 50% "no computations" reduction 
before the Montgomery County Board of Appeals, who agreed ''that the County lacked the 
authority to reduce [MDC's] credit by half for failure to submit these calculations." In addition 
to this successful outcome, MDC also notes the time and expense required to make this 
successful challenge, an expense which MDC will make as a matter of principle. Transparency 
and fairness, to all property owners, require review ofthe administration ofthe WQPC. 

11 Harford County presently provides a 100% credit, and is considering reducing its property tax assessment in the 
amount of the stormwater fee. "Maryland Stormwater Fee," Harford County Government, 
http://www.harfordcountyrnd.govlInterestslIndex.c:frrl?lD=lO; Adam Bednar, "Counties eye 'rain tax' adjustments," 
Maryland Daily Record (Jan. 21, 2015). 
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ID. Recommendations 

In light of the issues raised above, MDC recommends that members of the Montgomery 
County Council consi~r amending the WQPC, Section 19-35 of the Montgomery County Code 
and COMCOR Section 19.35.01.01 et seq. 

First, the Charge should be assessed fairly and, as intended, based on the property 
owner's contribution of stormwater pollution. Property owners that invest in their own 
stormwater management facilities should be exempt from the Charge or awarded a full 100% 
credit, in recognition of the continued private investment in stormwater management and the 
reduction of county services related to the property. This includes removal of the distinction 
between properties treated by ESD practices alone and properties treated by ESD and older 
stormwater management practices. . 

Second, to raise funding for general stormwater initiatives, which serve the County as a 
whole but are not related to one property (such as "costs associated with projects on parkland, 
schools and county facilities, as well as storm drain and street sweeping"), the Council should 
consider an equitable fee similarly paid by all property owners. 

Third, the method of assessment and the rate of Charge can and should be reviewed, 
similar to current discussions in other counties (including Harford County, Anne Arundel County 
and Baltimore County). . 

Fourth, the timing and methodology of the appeal and credit application processes should 
be reviewed and amended. 
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