
PS COMMITTEE #1 
October 5, 2015 

MEMORANDUM 

October 1,2015 

TO: Public Safety Committee 

FROM: Susan J. Farag, Legislative Analyst 

SUBJECT: Briefing: Asset Forfeiture 

Today, the Committee will receive a briefing from the Police Department on civil asset 
forfeiture. The following agency staff are expected to brief the Committee: 

Captain Dinesh Patil, Director, Special Investigations Division, Montgomery County Police 

Department (MCPD) 

Neil Shorb, Director, Management and Budget (MCPD) 

Rich Harris, Office of Management and Budget 


Background 

Recently, there has been growing concern about civil asset forfeiture and how various 
law enforcement agencies around the nation use both local and federal laws to seize money and 
other property, even when the owner has not been charged with a crime. These forfeiture laws 
were originally designed to help law enforcement target organized crime and deplete the funds 
necessary to engage in criminal operations. These laws received another boost in the 80s and 
90s during the "War on Drugs." While the laws still serve that purpose, there is concern that 
current asset forfeiture laws may not provide enough legal protection to individuals who have 
had their cash and assets seized, particularly when they have not been charged with an associated 
crime. 

Civil asset forfeiture does not require that an individual be criminally charged, and the 
civil evidentiary standard necessary to seize assets is much lower than the one required for 
criminal cases. Civil asset forfeiture is a state action against the money or assets themselves, or 
in rem, and not against the person. In order to reclaim the assets, the burden ofproof lies on the 
owner (third party claimant), rather than the State to show that the money or other property was 
not used in criminal activity. Attempting to reclaim assets can be cost-prohibitive to many 
individuals, who may therefore choose not to challenge the seizure. 



Asset Forfeiture Laws: While civil forfeitures have been pennitted in one form or 
another for decades, the primary Federal law that governs the type of civil asset forfeiture 
discussed today is the Comprehensive Crime Control Act of 1984. This law established the 
Department of Justice (DOJ) Assets Forfeiture Fund. There are two ways that DOJ may have 
jurisdiction over asset forfeitures: (1) adoption cases, and (2) joint investigations (or task forces) 
with local law enforcement. Adoption cases occur when State or local law enforcement tum 
over assets to DOJ for processing at the federal level. Joint investigations occur when federal 
law enforcement works with State or local law enforcement agencies to seize assets. 

Under the DOJ's Equitable Sharing Program, up to 80% of the proceeds from adoption or 
joint investigations are given back to the local law enforcement entity. In 2014, the DOJ Assets 
Forfeiture Fund had approximately $8.7 billion in forfeited cash and property. 

Earlier this year, U.S. Attorney General Eric Holder issued an order prohibiting federal 
agencies from "adopting" assets seized by state and local law enforcement agencies (with some 
limited exceptions). The Department of the Treasury issued a similar policy. 

Maryland law also governs forfeiture of money, vehicles, and other property linked drug 
or "controlled dangerous substance" (CDS) activity, outlining what cash and property may be 
seized and under what circumstances, and the procedures under which a claimant may contest 
the seizure. Maryland law requires that assets be deposited into the State general fund or the 
appropriate local government fund. 

Montgomery County has its own fund, the Drug Enforcement Forfeiture Fund (DEFF), 
which contains money that is forfeited to the County under state law as drug-related contraband. 
The fund includes cash and the proceeds of the sale of real and personal property seized during 
drug enforcement actions. It also includes proceeds from the federal DOJ Equitable Sharing 
Program. 

Recent State Legislation: In the last State legislative session, the Maryland General 
Assembly addressed some concerns about civil asset forfeiture. Senate Bill 528 (which passed 
the General Assembly, but was vetoed by the Governor in May, attached at ©5-14), would have 
limited forfeiture to $300 or more, unless it was "directly connected" to unlawful CDS 
distribution. It would have repealed the presumption that any money or weapons found in close 
proximity to the contraband CDS was contraband itself and therefore forfeitable. It also would 
have changed the burden of proof from the asset owner to the State, to establish by a 
preponderance of the evidence that a CDS violation was committed with the owner's actual 
knowledge. It would have also prohibited local law enforcement from transferring assets to the 
federal government unless criminal charges were also levied. 
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Montgomery County Asset Forfeiture Practices 

Montgomery County has the authority under both federal and State law to perform these 
civil asset forfeitures; however, the County generally does not seize assets without also charging 
the defendants criminally. MCPD may either work alone, or with federal law enforcement 
agencies such as the FBI, the Drug Enforcement Agency (DEA), the Bureau of Alcohol, 
Tobacco, and Firearms (ATF), the U.S. Marshall Service, or Homeland Security. MCPD will 
provide the Committee with a more detailed overview of their policies and procedures. 

County Drug Enforcement Forfeiture Fund 

According to the last report provided to Council in May 2015 (attached at © 1-2) the 
County's DEFF's unreserved balance at the end ofFY14 was $2.76 million. It also shows total 
deposits for FY15 (through February) as $579,660. These funds are used for Departmental drug 
enforcement-related expenses, including technology, wiretap, computer equipment, 
investigations, and other related items. The fund also provides some funding for other 
departments, including the Drug Court, SCRAM monitoring bracelets for alcohol monitoring, K2 
Spice drug testing for both the Department ofHealth and Human Services (DHHS) and the 
Department of Correction and Rehabilitation (DOCR), body armor purchases for the Sheriff, and 
substance abuse testing kits for DOCR. 

Discussion Issues 

1) 	 Are assets still seized under civil laws even when defendants are charged criminally? If so, 
what is the procedure for a claimant to recover assets ifhe/she is not convicted? 

2) When are assets criminally forfeited? 

3) Under what circumstances may the County's DEFF funds be used by other Departments? 

This packet includes the following: © 
. Drug Enforcement Forfeiture Fund report to Council (December 15,2014) 1-2 
Drug Enforcement Forfeiture Fund report to Council (March 13,2015) 3-4 
Senate Bill 528 of2015, "Criminal Procedure Seizure and Forfeiture" (Vetoed) 5-14 
Fiscal and Policy Note for Senate Bil1528 15-23 
"Now 13 Police Departments Want a Cut," Washington Post (June 30, 2015) 24-27 

F:\Farag\Packets\Public Safety\Asset Forfeiture Briefing 1O-2015.doc 
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DEPARTMENT OF POLICE 

Isiah Leggett 	 1. Thomas Manger 

County Executive 	 ChiefofPolice 

MEMORANDUM 

December 15,2014 

TO: The Honorable George Leventhal, C W\ 
Montgomery County Cou ,. 

FROM: 	 J. Thomas Manger • 
Chief of Police 

SUBJECT: 	 Dru Enforcement Fo d 

This memorandum and the attached report outline the status of the Drug Enforcement 
Forfeiture Fund, as required by the Montgomery County Code; Chapter 35, Police §35-l3B. These 
documents show the current balance, expenses of the Drug Enforcement Forfeiture Fund (DEFF) to date 
in FYl5, deposits from forfeitures between July 1,2014, and November 30, 2014, and show a projected 
year-end balance for the end of our current fiscal year. Also attached for your review is an approved 
copy ofFbe FY15 DEFF Anticipated Budget. 

As you will see, total deposits for the year are $309,237.33. I anticipate this number to 
increase between December 1, 2014, and June 30, 2015. I am not able to provide a projection on future 
deposits, however, as there is no timetable for each case that is adjudicated. We ·have appropriated 
$55,000 for the Court to purchase SCRAM monitoring· bracelets, as well as appropriating $75,000 to the 
Drug Court. If you have any further questions, please do not hesitate to contact me. . 

Attachment 
JTM:manm 

Office of the Chief of Police 

Public Safety Headquarters • 100 Edison Park Drive • Gaithersburg, Maryland 20878 
www.montgomerycountymd.gov • www.mymcpnews.com • MCPDChief@montgomerycountymd.goY 

(j) 


mailto:MCPDChief@montgomerycountymd.goY
http:www.mymcpnews.com
http:www.montgomerycountymd.gov
http:309,237.33


Unreserved Balance FV14 2,763,406.00 
Deposits July 1 • Novemb~r 30, 2014 $ 309,237.33 

EXPENSE Budget 
SID ENHANCEMENTS & OPERATIONAL EXPENSE 

$ 

75,000.00 
55,000.00 
25,000.00 
14,343.00 
38,000.00 

http:309,237.33
http:2,763,406.00


. DEPARTMENT OF POLICE 


Isiah Leggett J. Thomas Manger 
County Executive ChiefofPolice 

MEMORANDUM 

March 13,2015 

TO: The Honorable George Leventhal, President 


Montgomery County Council 
 IC A. ~ 
FROM: J. Thomas Manger . iVI\~"y-~ 

Chief ofPolice e Fund ~. 
SUBJECT: Dru Enforcement Forfei 

This memorandum and the attached report outline the status of the Drug Enforcement 
Forfeiture Fund, as required by the Montgomery County Code, Chapter 35, Police §35~13B. These 
documents show the current balance, expenses of the Drug Enforcement Forfeiture Fund (DEFF) to date 
in FYI5, deposits from forfeitures between July 1, 2014, and February 28, 2015, and show a projected 
year-end balance for the end of our current fiscal year. Also attached for your review is an approved 
copy of the FY15 DEFF Anticipated Budget. 

As you will see, total deposits for the year are $579,660.16. I anticipate this number to 
increase between March 1,2015, and June 30,2015. I am not able to provide a projection on future 
deposits; however, as there is no timetable for each case that is adjudicated. We have appropriated 
$55,000 for the Court to purchase SCRAM monitoring bracelets, as well as appropriating $75,000 to the 
Drug Court. Ifyou have any further questions, please do not hesitate to contact me. 

Attachment 
JTM:manm 

Office of the Chief ofPolice 

Public Safety Headquarters • 100 Edison Park Drive • Gaithersburg, Maryland 20878 
www.montgomerycountymd.gov • www.mymcpnews.com • MCPDChief@montgomerycountymd.gov 

·~·3···1'f.:;';;f.tIC .: ~/ 
montgomerycQuntymd.gov/311 '·'ifliili"'M.1I111 301-251-4850 TTY 

~)·:~t$4~ 

mailto:MCPDChief@montgomerycountymd.gov
http:www.mymcpnews.com
http:www.montgomerycountymd.gov
http:579,660.16


Drug Court (Judge Rupp - Circuit Court - HHS Partnership) $ 75,000.00 
SCRAM Monitoring Bracelets (Circuit Court - Alcohol monitoring) $ 55,000.00 
K2 Spice drug testing for HHS/DOCR $ 25,000.00 
sheriffs Body Armor - Grant Match $ 14,343.00 
DOCR -substance abuse testing kits $ 38,000.00 

http:38,000.00
http:14,343.00
http:25,000.00
http:55,000.00
http:75,000.00


SENATE BILL 528 

E2 (5lrI517) 

ENROLLED BILL 
- Judicial Proceedings/Judiciary 

Introduced by Senators Raskin, Brochin, Currie, Feldman, Lee, Madaleno, Manno, 
Muse, Pinsky, and Zirkin 

Read and Examined by Proofreaders: 

Proofreader. 

Proofreader. 

Sealed with the Great Seal and presented to the Governor, for his approval this 

day of at o'clock, ___M. 

President. 

CHAPTER __ 

1 AN ACT concerning 

2 Criminal Procedure ­ Seizure and Forfeiture 

3 FOR the purpose of establishing a certain minimum amount of money that is subject to 
4 forfeiture in connection with a controlled dangerous substance violation under 
5 certain circumstances; repealing a certain presumption that certain money or 
6 weapons are forfeitable; altering a certain provision of law so as to provide that 
7 certain property may not be forfeited unless the State establishes by a preponderance 
8 of the evidence that a violation of a certain law was committed with the property 
9 owner's actual knowledge, rather than that the property may not be forfeited if the 

10 owner establishes by a preponderance of the evidence that the violation of law was 
11 committed without the owner's actual knowledge; requiring a certain seizing 
12 authority to send certain information to the owner of certain property at a certain 
13 time; prohibiting a certain seizing authority or prosecuting authority from directly 
14 or indirectly transferring seized property to a federal law enforcement authority or 

EXPLANATION: CAPITALS INDICATE MATTER ADDED TO EXISTING LAW. 
[Brackets] indicate matter deleted from existing law. 
Underlining indicates amendments to bill. 
~tl"ilu~ €n~t indicates matter stricken from the bill by amendment or deleted from the law by 
amendment. 
Italics indicate opposite chamber I conference committee amendments. 

1111111111111111111111111111111111111111 (f) 
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SENATE BILL 5282 

1 agency, with & certain eJi@sf}tiEln exceptions; f}F€lvie.ing th&t if the e1NnSl' ef seigee. 
2 f}F€lf}8Fiy is n€lt @h&Fgee. with & v'}Ellati€ln Elf a @eFiaift lay,. in @Elnne@ti€ln witD the 
3 ssiintre €If iDe f}ref}el'ty l1,.ithin a eel't&in &m€lMnt .Elf time, the f}F€lf}SFty BDaH BS 
4 immee.i&tely rstMrftee. tEl tDS €lWnSF; repealing a certain rebuttable presumption that 

certain property is subject to forfeiture as proceeds; FSEftDflftg a @srt&in law 
6 SnIeFeSmsnt agsn@y t€l FSf}€lFt, en aft &nnMal Basis, @sFtain inIerm&tiEln aBeMt s&@h 
7 inEftvie.Mal SSigMFS &fte. OOFfeitMrs @em~lstse. By tDS agsn@y Mne.sr ~t&ts er feQsr&1 
8 :OOfteitMFS lal;v; aMt}un"iEing tDS MarylallQ ~tati8ti@al Aftalysis Csnter €l1~AC) t€J 
9 FSE):Mirs a law eftfuF@smsftt agSft@y t€J ~r€J·tiQe l'sls....aftt illOOrmatiell ftet 8~s@i€isQ ift 

this Aet; rSElMirillg &@eH."taill l&w elftOOr@smsftt &gSft@y te fMe a @el'taill re~€lFt IeI' ths 
11 &gsll@Y aftQ the eerresf}eftQing }WeSeeMter'8 eEfi@e with AI~AC; rSE):Miring A{~AC te 
12 e.s....sl€lf} a @srt&in f€lrm, a f}r€l@SS8, anQ Qsae.nllss fur @spt&in €lata entry; peE):Miriftg 
13 A{~l..C te @€lm~ils @ertain sMBmis8i€lfts &nQ i8sMe & eertaill rSJ3€lrt; peElliiring A{~AG t€l 
14 m&}ie @tmtaift FeJ3€lFts avail&Ble ift a @eFtain manner; l"sE):MiFiftg tDe Cevernep's Offi@e 

€If Crime Cantre} anQ Pn....entien €G OCCP) te Ell,iBmit a @eptain peJ3ept te the 
16 C evePller, tDe C ellsral AissemBly, aftQ sa@D law enIepeement agsney B eOOre a @eptaift 
17 €late ea@D ye&F; aMtDerigiftg GOCCP te ift@IMae in a €leFt&ill rSJ3ert €lsFtain 
18 rS@8mmsftQati€lfts; reE):liiFiftg COCCP t8 l"SJ38rt ift:OOFmatien 8n law enfur€lsmsnt 
19 ageft@i8s n8t in @emJ3nan@s witD tDis l)@t t€l tDe P€lli@s Trailling C€Jmmissi€Jft; 

rSE):liiflllg tDS Panee Trainiftg C€Jmmissi€Jft t€J @€Jftta@t a @8rtaill lay,. ElftIer@emsftt 
21 agsft@y aftQ rSE):li8st @8Ftaift @8mJ31iaft@s; pSE):liiring COCCP aftQ tDS P€Jli@e Training 
22 C€Jmmissian t€J rSJ3€lrt @eFtaift ll€Jft@€lmJ31i&ft@e ta tDe Ceverft€lP aftQ tDe Legislative 
23 Peh@y Cemmittee af the CenEma} l\sssmBly MIle.SI' @sI'taift @ir@Mmstan@ss; aMtD€H'iging 
24 M~l\C t€l re@€JMp @srtaift €€Jsts ill a @sFtain maftllSF; aMtDeriging a @ElFtaill la'll 

ElnOOr@ement agen@y t€l lise OOFfeitliFs f}re@eeQs te f}ay tDS 8€lst €lf @€JmJ3iling allQ 
26 rSf}8Fting inIermati€Jn r@E):liiFSQ lillQSl" tDis l ..€lt; Qsfiftiftg €lsptain teFms; and generally 
27 relating to seizure and forfeiture. 

28 BY repealing and reenacting, with amendments, 
29 Article Criminal Procedure 

Section 12-102, 12-103(a), 12 2Q1, and 12-312 
31 Annotated Code of Maryland 
32 (2008 Replacement Volume and 2014 Supplement) 

33 BY adding to 
34 Article - Criminal Procedure 

~s€lti€lll 12 211; &nQ 12 eQ1 t€l Be lille.er ths nSVi sMBtitls "~\iBtit}8 e. &sJ3€lrtiftg" 
36 Section 12-104 and 12-212 
37 Annotated Code of Maryland 
38 (2008 Replacement Volume and 2014 Supplement) 

39 SECTION 1. BE IT ENACTED BY THE GENERAL ASSEMBLY OF MARYLAND, 
That the Laws of Maryland read as follows: 

41 Article - Criminal Procedure 

42 12-102. 

http:lille.er
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3 SENATE BILL 528 

1 (a) The following are subject to forfeiture: 

2 (1) controlled dangerous substances manufactured, distributed, dispensed, 

3 acquired, or possessed in violation of the Controlled Dangerous Substances law; 


4 (2) raw materials, products, and equipment used, or intended for use, in 

manufacturing, compounding, processing, delivering, importing, or exporting a controlled 


6 dangerous substance in violation of the Controlled Dangerous Substances law; 


7 (3) property used or intended for use as a container for property described 

8 in item (1) or (2) of this subsection; 


9 	 (4) except as provided in § 12-103 of this subtitle, conveyances, including 
aircraft, vehicles, or vessels used or intended to be used to transport, or facilitate the 

11 transportation, sale, receipt, possession, or concealment of property described in item (1) or 
12 (2) of this subsection; 

13 (5) books, records, and research, including formulas, microfilm, tapes, and 
14 data used or intended for use in violation of the Controlled Dangerous Substances law; 

(6) subject to subsection (b) of this section, money OF MORE THAN $300 
16 or weapons used or intended to be used in connection with the unlawful manufacture, 
.17 distribution, dispensing, or possession of a controlled dangerous substance or controlled 
18 paraphernalia; 

19 	 (7) SUBJECT TO SUBSECTION (B) OF THIS SECTION. ANY AMOUNT OF 
MONEY THAT IS DIRECTLY CONNECTED TO THE UNLAWFUL DISTRIBUTION OF A 

21 CONTROLLED DANGEROUS SUBSTANCE; 

22 	 m drug paraphernalia under § 5-619 of the Criminal Law Article; 

23 ~ f1!l controlled paraphernalia under § 5-620 of the Criminal Law 
24 Article; 

00 {1J}l except as provided in § 12-103 of this subtitle, the remaining 
26 balance of the proceeds of a sale by a holder of an installment sale agreement under § 
27 12-626 of the Commercial Law Article of goods seized under this subtitle; 

28 except as provided in § 12-103 of this subtitle, real property; and 

29 	 ~ illl everything of value furnished, or intended to be furnished, in 
exchange for a controlled dangerous substance in violation of the Controlled Dangerous 

31 Substances law, all proceeds traceable to the exchange, and all negotiable instruments and 
32 securities used, or intended to be used, to facilitate any violation of the Controlled 
33 Dangerous Substances law. 

(j) 
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4 SENATE BILL 528 

1 (b) (1) [(i) Money or weapons that are found in close proximity to a 
2 contraband controlled dangerous substance, controlled paraphernalia, or forfeitable 
3 records of the importation, manufacture, or distribution ofcontrolled dangerous substances 
4 are contraband and presumed to be forfeitable. 

(ii) A claimant of money or weapons has the burden to rebut the 
6 presumption. 

7 (2)] All rights in, title to, and interest in the money or weapons immediately 
8 shall vest in: 

9 (i) the State, if the seizing authority was a State unit; 

(ii) the county in which the money or weapons were seized, if the 
11 seizing authority was a county law enforcement unit, including a sheriffs office; or 

12 (iii) the municipal corporation in which the money or weapons were 
13 seized, if the seizing authority was a law enforcement unit of a municipal corporation. 

14 [(3)] (2) The money or weapons may be returned to the claimant only as 
this title provides. 

16 12-103. 

17 (a) Property or an interest in property described in § 12 lQ2(a)(4), (IQ), ana (11) 
18 § 12-102(A) (4), (11), AND (12) of this subtitle may not be forfeited [if the owner] UNLESS 
19 THE STATE establishes by a preponderance of the evidence that the violation of the 

Controlled Dangerous Substances law was committed [without] WITH the owner's actual 
21 knowledge. 

22 12-104. 

23 W WITHIN 30 DAYS AFTER THE SEIZURE OF PROPERTY BY A SEIZING 
24 AUTHORITY. THE SEIZING AUTHORITY SHALL SEND BY FIRST-CLASS MAIL WRITTEN 

INFORMATION TO THE OWNER OF THE SEIZED PROPERTY, IF KNOWN. PROVIDING: 

26 ill THE LOCATION AND DESCRIPTION OF THE SEIZED PROPERTY; AND 

27 m. THE NAME AND CONTACT INFORMATION OF AN INDIVIDUAL OR 
28 OFFICE WITHIN THE SEIZING AUTHORITY THAT CAN PROVIDE FURTHER 
29 INFORMATION CONCERNING THE SEIZED PROPERTY, INCLUDING INFORMATION ON 

HOW THE PROPERTY MAY BE RETURNED TO THE OWNER. 
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5 SENATE BILL 528 

1 f1ll THE WRITTEN INFORMATION REQUIRED UNDER THIS SECTION SHALL 


2 STATE: "SEIZURE AND FORFEITURE OF PROPERTY IS A LEGAL MATTER. NOTHING IN 

3 THIS DOCUMENT MAY BE CONSTRUED AS LEGAL ADVICE. YouMAY WISH TO CONSULT 

4 AN ATTORNEY CONCERNING THIS MATTER. ". 


12 211. 12-212. 

6 A SEIZING AUTHORITY OR PROSECUTING AUTHORITY MAY NOT DIRECTLY OR 

7 INDIRECTLY TRANSFER SEIZED PROPERTY TO A FEDERAL LAW ENFORCEMENT 

8 AUTHORITY OR AGENCY UNLESS rrllE CABE~ 


9 ill A CRIMINAL CASE RELATED TO THE SEIZURE IS PROSECUTED IN 

THE FEDERAL COURT SYSTEM UNDER FEDERAL LAW; OR 


11 ill THE OWNER OF THE PROPERTY CONSENTS TO THE FORFEITURE. 

12 12 3Q1. 

13 W ~li@e~t as ~rsvia@a ift § 12 3Q4€@) ef tais sMBtitle, if ~rs~@l'ty is seiz@a Mftael' § 
14 12 2Q2€a)(2)6vj aRa €v) sf tms title B@@aMsB taBFB is ~rsBaBle @atilse te Beli@v@ taat tae 

~l'e~@l'ty is ail'e@tly Sl' iRail'e@tly aaRgel'sMs 1;s aealta SI' safety aRa taat tae ~I's}}el'ty TNas sr 
16 will Be Msea i8 vi8late iais title, IeFfeittill'B }}rs@eeaiftgs tilRael' tais sliBtitle saan Be file a 
17 ~I'sm}}tly. 

18 ~ IF rrIIE OWNER OF SEIZED PROPER1W IS NOT Cllt\BGE9 '.\qTII A 
19 'lIOI:A'l'IO:N OF rrIIE CONrrROLLED J)MfGEROUS SUBSTi\.-~lCES LA.W IN CONNECTIO~f 

JIIITII TilE SEIZURE OF rrllE PROPER1W'lIIrrIIUI 90 lli DAYS, rrllE PROPERTY SIIA-LL 
21 BE IMl\IEDIlA'EL¥ RErrURNED rro rrllE W;"~lER. 

22 12-312. 

23 (a) [(1)] Except as provided in subsection (b) of this section, [there is a 
24 rebuttable presumption that] property or part of a property in which a person has an 

ownership interest is subject to forfeiture as proceeds, if the State establishes by clear and 
26 convincing evidence that: 

27 [(i)) (1) the person has violated §§ 5-602 through 5-609, §§ 5-612 
28 through 5-614, § 5-617, § 5-618, or § 5-628 of the Criminal Law Article or has attempted 
29 or conspired to violate Title 5 of the Criminal Law Article; 

[(ii)] (2) the property was acquired by the person during the 
31 violation or within a reasonable time after the violation; and 

32 [(iii)] (3) there was no other likely source for the property. 

(j) 



SENATE BILL 5286 

1 [(2) A claimant of the property has the burden of proof to rebut the 
2 presumption in paragraph (1) of this subsection.] 

3 (b) Real property used as the principal family residence may not be forfeited 
4 under this section unless: 

5 (1) an owner of the real property was convicted of a crime described under 
6 subsection (a)(l) of this section; or 

7 (2) the real property is covered by § 12-103(d)(2) of this title. 

8 SUBTITIsE G. REPORTING. 

9 la fUn. 

lOW ~ lM THIS SUBTITIsE TilE FOIsIsOWING 'NORDS HAVE TilE MEz\NINGS 
11 INDICt'lfED. 

12 ~ "COCCP" MEAl'lS TilE CO¥ERl'lOR'S OFFICE OF CRIME CONTROls 
13 AND PRE¥El'lTIOl'l. 

14 ~ "bVN ENFORCEMEl'lT AGEl'lCY" l\IEANS A POIsICE FORCE, l'J. 
15 MUIsTIJURISDICTIONAIs TABK FORCE, A FIRE DEPl;:RTMENT, OR ANY OTHER 1s0Cl'J.Is, 
16 COUNTY, OR ST!lfE !.fGEl'lCY TUM lIAS TilE l'dJTIIORITY U!'lDER STATE U ...'N OR 
17 OPERIlfES IN COOPERATION "IITII A FEDER/.f1s AGEl'lCY Ul'lDER FEDERAL IsNN TO 
18 ENGAGE IN SEIZURE l\!,ID FORFEITURE. 

19 f41 "MSl\C" MEANS TilE l\41JORYhU1D S'Fz~JOTISTICz\Is l.Yl¥'t:Is¥SIS 
20 CENTER OF COCCP. 

21 AA ON Al'l ..\l\lNU{\L Ik'zsn;, EAGII L:\Jl1 E~lFOBGEl\IENT /.fGEl'lCY SHAIsIs 
22 REPORT TilE FOIsIsOWING INFORMI.fTION J.fBOUT EACH UIDIVIDUAL SEIZURE z\!'lD 
23 FORFEITURE COl\IPIsE'FED BY TIlE AGENCY UNDER S'PllfE FORFEITURE UN.' AND 
24 FEDERAl:. FORFEITURE hVN: 

25 ~ Dt\'FzAJ: 0)'1 SEIZURES AND FORFEITURES, U10IsUDU1G: 

26 ~ THE Dt'.fTE TIIAT CURRENCY, ¥EIIICLES, nOUSES, OR OTHER 
27 TYPES OF PROPERTY WERE SEIZED, 

28 ~ TilE TYPE OF PROPERTY SEIZED, INOIsUDING YEAR, l\1/ ...1m, 

30 ~ TilE TYPE OF bLIsEGED CRIl\IE ABSOOIATED WITH 'FilE 
31 SEIZURE OF TilE PROPER'FY; 

http:1s0Cl'J.Is
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1 tI¥t TilE OUTCOME OF RELliTED CRIMUk\L JiCTION, INCLUDU1G 

2 llJIIETIIER CIIl.ltRGES '¥ERE BROUGIIT, l.lt PLEA "8l\.ltRGlAN '.vAS RE£'.ltOIlED, A 

3 OOP'MCTION VIAS OB'l'IYNED, OR iY'll.ltCQUITTAL WAS ISSUED; 


4 ~ 'HlIETIIER TilE PROOEDURE '.VAS A CRIMINi\L FORFEITURE 
OR CML FORFEITURE; 


6 ~ IF TilE PROOEDURE "'1lJ.B A OIVIL FORFEI'-PURE, lNIIETIIER 

7 TIlE PROCEDURE Wl\S ABMINISTRlHWE, JUDICIAL, OR OTHER; 


8 ~ \WIETIIER TilE VENUE OF TIlE FORFliilTURE OASE "'hfJ.B AN 

9 tY-ll\UNISTRzWIVE AGENO¥, l ... S~IA:LL CLMMS OOURT, l ... OML COURT, A ORUIUk\L 


COURT, OR MN OTHER VE~lUE; 

11 (VIII) ",;nETHER THE PROPER'FY OWNER 'VAS REPRESE~lTED B¥ 
12 i'Y'l lH'-POR~l'EY Ul '-PHE FORFEI'-PURE OASE; 

13 ~ '-PilE MARIiET Vl.ltLUE OF '-PilE PROPERTY SEIZED; 

14 W TIlE GROSS t\MOU~I'-P REOEIVED FROM TIlE FORFEITURE; 

~ TIlE '-POTAL A:DMUnSTRz"I'-PIVE lY'lD OTHER EXPENSES 
16 DEDUCTED AS PART OF '-PHE FORFEI'-PURE PROOESS; 

17 ~ TIlE ~tE'-P A~IOUN'-P REOEWED FROM '-PilE FORFEITURE; 

18 (XIII) TilE DISPOSITION OF TIlE PROPER'F¥ FOLLOWING SEIZURE, 
19 INCLUDU1G "IJIIE'-PHER TilE PROPER'F¥ 'NI...S: 

RE'-PUR~tED rtJO rtJIIE OMIER; 

21 DESTROYEDgOR 

22 SOLD OR RETAINEDl..FTER FORFEITURE; i\:~ID 

23 (JLW) '-PilE DATE OF rtJIIE DISPOSI'-PIO~l OF PROPER'F¥; MID 

24 ~ DlHA ON RiXPENDI'-PURES OF FORFEITURE FU~IDS B¥ '-PIlE LA'N 
ENFOROEME~l'-P i'\GE~W¥, UWLUDU1G FUNDS SPEN'-P ON: 

26 CRIME, GANG, i\ND SUBS'I'I\NCE ABUSE PREVEN'-PIO~l 

27 PROGRzYIS; 

@ 



SENATE BILL 5288 

1 ~ WI'I'NESS PRO'I'EC'I'IOl>lJ 

2 ~ VlC'I'IM REI\:' ..Rz"J:'I'10l>iS; 

3 ~ INFOIU.\4Al'l'I' FEES MlIJ BUY l\IONE¥; 

4 M REGUIJ.tR 'I'Il\IE SAI:r!.tRIES, OVER'I'IME Pl"..Y, 1\1>lIJ EMP'bOYEE 
5 BEl>lEFI'I'S FOR PROSECU'I'ORS; 

6 ~ REGULAR 'I'Il\IE SAU...RIES, O¥ER'I'Il\IE PAY, i\1>JI) El\IP'bOYEE 
7 BEl>lEFI'I'S FOR SJlJORN I:.All! E1'IFORCEME1'I'I' AGENC¥ PERSONNEls O'I'HER 'I'HMI 
8 PROSECU'I'ORS; 

9 ~ REGU'bi\R 'I'OIE SAU..RIES, OVER'I'IME Pl..y, ANIJ El\IP'bOYEE 
10 BENEFI'I'S FOR UNS\Il0RN I:.A\'1 ENFORCEl\IEN'I' AGE1'lC¥ PERSONNE'b O'I'IIER 'I'Hi\1>l 
11 PROSECU'I'ORS; 

12 (Inn) PROFESSIONAl:. OR OU'I'SIIJE SEW/ICES, lNC'bUQING 
13 SER¥ICES REIJ3EIJ 'I'O hUQI'I'ING, COUR'I' REPOR'I'UlG, EKPER'I' 'AZI'I'NESSES, MIIJ 
14 O'I'IIER COUR'I' COS'I'S; 

15 

16 ~ EN'I'ER'I'AINME1'IT; 

17 ~ 'I'RAlNING; 

18 ~ CONFERENCES; 

19 (Xln) ¥EIIIC'bE PURCIIl\sES; 

20 (XlV) CANINES, FIREARMS, 1Y'iQ E~UlPMEN'I', INC'bUIJING 
21 'I'l...C'I'ICAI. GEAR; 

22 ~ C:t..Pl'I':M:. E."XPENIJl'I'URES, UlC'bUQING FURNI'I'URE, 
23 COMPU'I'ERS,l\l>lIJ OFFICE EQUIPl\IEN'I'; l~IIJ 

24 (XVI) OTHER USES. 

25 ~ l\1~AC MAY REQUIRE A 'bi".tJill E1'lFORCEMENT AGENC¥ TO PREV;qIJE 
26 RE'bEVM1T INFORMA'I'I01'1 NOT SPECIFIEIJ IN SUBSECTI01'l (B) OF TIns SECTION. 

@ 
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1 ~ ~ EACH LA'.'! ENFORCEMFIN'P 1,\GRNCY SHALL FILE VII'PII 1\4S,.'\C 'PHE 
2 REPOR'P REQUIRED U~iI)ER SUBSEC'PION (B) OF 'PIllS SEC'PION FOR THE Ll)..lN 
3 RNFORCEl\IENT AGEl'WY Mil) THE CORRESPONDUlG PROSECUTOR'S OFFICE. 

4 ~ TIlE LAIN El'lFORCEMEl'l'P AGEl'WY SIIALL FILE SEPrt.iRr,\'PE 
REPORTS FOR FORFEITURES COMPLETED UNDER STl.c'PE FORFEI'PURE LA.t\V AND 

6 FEDERAL FORFEI'PURE LAW. 

7 ~ 1'... NULL REPORT SIIALL BE FILED :SY 1'.i hit,,! El'lFORCEMENT 
8 AGENCY THAT DID NO'P ENGAGE IN SEIZURES OR FORFEI'PURES DURING TilE 
9 REPOR'PING PERIOD. 

~ ~ MSAC SHALL DE:VELOP A STANDl..RD FORM, A PROCESS, AND 
11 DEADLUIES FOR ELEC'PRONIC D1RA El'l'PRY FOR ANl'IUAL SUBMISSION OF 
12 FORFEI'PURE DttRA BY LA''! El'IFOROEl\IEl'IT AGEl'WIES. 

13 ~ 1\4S..A.otC SIIALL OOMPILE 'PIlE SUBMISSIONS l\-ND ISSUE AN 
14 l.iGGREGlA'E REPORT OF 1\1:;15 FORFEITURES UI 'PIlE STlRE. 

~ ~ By 1\4AROIl1 OF EACH YEAR, MSL'.otC SlIl.iLL MAKE Al/iYU.iBLE ON 
16 MSL'...C's WEB SITE 'PIlE REPOR'PS SUBl\IIW:FED BY hltW ENFOROEMEl'l'P AGEl'WIES 
17 1\:)ID 1\4SL'...C's AGGREGATE REPORT. 

18 ~ GOCCP SIIALL SUBMIT TIlE AGGREGl...'PE REPORT 'PO 'PIlE 
19 GO¥ERl'lOR, THE GENERAL ..\sSEMBL¥, 1\8 PROVIDED U1 § 2 1246 OF 'PilE S'PA'PE 

GOYERNl\IEN'P :l\R'PIOLE, AND E/.iOH UNl ENFOROEMEl'lT AGENCY BEFORE 
21 SEP'PEMBER 1 OF BAOII YEAR. 

22 ~ GOCCP w ...Y UWLUDE, \Jil'PII MSAC'S !.tGGREG/RE REPOR'P, 
23 RECOMMEl'lD.'\'PIOl'IS 'PO 'PIlE IsEGISl:liA.LTURE 'I'O IMPROVE FORFEI'I'URE S'l't"A'U'I'ES 'FO 
24 BETTER El'TSURE TIll...'P FORFEI'FURE PROCEEDINGS i\RE REPOR'PED 1\:)lD IIAoNIUsED 

IN A l\WINER 'PIIA'P IS FMR 'PO CRIME :VIOTIMS, INNOOENT PROPER'itY W.I;,)lERS, 
26 SECURED INTERES'P I10LDERS, OI'PIZEl'lS, MID 'Pl..KPl...YERS. 

27 ~ ~ IF 1".1: hit'll ENFORCEMEN'P AGENOY EYLS 'PO COMPLV "JUJU 'PIlE 
28 REPORTUIG PROJRSIOl'lS OF 'PIllS SEOTIOl'., COCCP SIIALL REPOR'P 'PIlE 
29 l'IONOOMPLIAl'lGE 'PO 'PIlE POLIOE TRMNING COl\f1\fISSIOl'l. 

~ TilE POLIOE TRAH1U1G COl\Il\fISSION SHALL OOl'l'PAOT TIlE L\\'l 
31 El'lFOROEMEN'P AGENOY AND REQUI!1S'P 'PIIlR 'PIlE AGENCY OOl\IPbY "II'PH TilE 
32 REQUIRED REPOR'Pl)IG PRO:VISIONS. 

33 ~ IF 'PHE LA...W ENFOROEMENT AGENOY FMLS TO OOMPLY 'NI'PH 'PilE 
34 RE~UIRED REPOR'PING PROYlSIOl'IS J:W'PIIIN 30 DAYS tWTER BEUIG OONTAOTED BY 



10 SENATE BILL 528 

1 TIlE POLICE TRi'\INING COl\o.USSION, GOCCP i\ND TilE POLICE TRzYNING 
2 COl\o.USSION JOlNTI:i¥ SIL\I:;L REPORT THE NONCOMPL~mE TO TilE GO¥ERNOR 
3 MlI) THE LEGISLtll'IVE POLICY COMl\UTTEE OF TilE GENERzAili ASSEMBL¥. 

4 ~ ~ M~hC l\!l:AY RECOUP ITS COSTS BY CUAIU3lUiG A FEE TO MIN 
5 ENFORCEMENT AGENCIES THI.tT KNGliGE Ul SEIZURES OR FORFEITURES DURING 
6 THE REPORTING PERIOD. 

7 00 z\ hlW ENFORCEMENT AGENC¥ MAY USE FORFEITURE PROCEEDS 
8 TO PAY TilE COST OF COMPILING AND REPORTING I)A'I':A UNDER TillS SUBTITLE, 
9 UlCLUDING l\';NY FEE IMPOSED BY l\{~i\£C. 

10 SECTION 2. AND BE IT FURTHER ENACTED, That this Act shall take effect 
11 October 1, 2015. 

Approved: 

Governor. 

President of the Senate. 

Speaker of the House of Delegates. 
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Criminal Procedure - Seizure and Forfeiture 

This bill makes several changes to statutes pertaining to seizure and forfeiture of property 
in connection with violations of the State's controlled dangerous substances laws. 

The bill specifies that cash of $300 or less may not be forfeited unless directly connected 
to the unlawful distribution of a controlled dangerous substance. The bill also alters the 
burden of proof in specified forfeiture proceedings by requiring that the State prove by a 
preponderance of the evidence that the violation of the controlled dangerous substances 
law was committed with the owner's actual knowledge. In addition, the bill requires law 
enforcement to send specified written information to the owner of seized property within 
30 days of the seizure and prohibits the transfer of seized property to the federal 
government except under specified conditions. 

Fiscal Summary 

State Effect: General fund revenues decrease to the extent that the bill's changes to the 
seizure and forfeiture process decrease general fund revenues from forfeitures in controlled 
dangerous substances cases. Any potential minimal increase in State expenditures for State 
law enforcement agencies to comply with the bill's notice requirements is not expected to 
materially affect State finances. 

Local Effect: Local revenues decrease to the extent that the bill's changes to the seizure 
and forfeiture process decrease local revenues from forfeitures in controlled dangerous 
substances cases. Any potential minimal increase in local expenditures for local law 
enforcement agencies to comply with the bill's notice requirements is not expected to 
materially affect local finances. 

Small Business Effect: None. 



Analysis 

Bill Summary: 

Property Subject to Forfeiture: The bill removes the following from the statutorily 
specified list of property and items subject to forfeiture in a controlled dangerous 
substances case: money of $300 or less used or intended to be used in connection with the 
unlawful manufacture, distribution, dispensing, or possession of a controlled dangerous 
substance or controlled paraphernalia. However, the bill authorizes seizure of any amount 
of money that is directly connected to drug distribution. 

The bill repeals the statutory provision that money or weapons that are found in close 
proximity to a contraband controlled dangerous substance, controlled paraphernalia, or 
forfeitable records of the importation, manufacture, or distribution ofcontrolled dangerous 
substances are contraband and presumed to be forfeitable. The bill also removes the burden 
on the claimant of seized money or weapons to rebut this presumption. 

Forfeiture Procedures: The State must prove, by a preponderance of the evidence, that the 
violation of the controlled dangerous substance law was committed with the owner's actual 
knowledge before the following property or an interest in the following property can be 
forfeited: (1) conveyances used or intended to be used to transport controlled dangerous 
substances or specified activity related to controlled dangerous substance violations; 
(2) real property; and (3) everything of value furnished or intended to be furnished in 
exchange for a controlled dangerous substance in violation of the controlled dangerous 
substance law, all proceeds traceable to the exchange, and all negotiable instruments and 
securities used, or intended to be used to facilitate any violation ofthe controlled dangerous 
substance law. 

Under current law, this property is subject to forfeiture unless the owner proves, by a 
preponderance ofthe evidence, that the violation was committed without the owner's actual 
knowledge. 

The direct or indirect transfer of seized property to a federal law enforcement authority or 
agency is prohibited unless a criminal case related to the seizure is prosecuted in the federal 
court system under federal law or the property owner consents to the forfeiture. 

The bill establishes that a claimant's property is subject to forfeiture ifthe State establishes, 
by clear and convincing evidence, that the claimant violated specified provisions of the 
controlled dangerous substance law or attempted or conspired to violate the controlled 
dangerous substance law. Accordingly, the bill repeals the rebuttable presumption and the 
claimant's burden of proof to rebut that presumption. 
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Notification Requirements: Within 30 days after the seizure ofproperty, a seizing authority 
must send written information via first-class mail to the owner ofseized property, ifknown, 
providing (1) the location and description of the seized property and (2) the name and 
contact information of an individual or office within the seizing authority that can provide 
further information concerning the seized property, including information on how the 
property may be returned to the owner. The written information must contain a disclaimer 
that the document does not constitute legal advice, as specified in the bill. 

Current Law: While several provisions of State law may provide for the seizure and 
forfeiture of property under certain circumstances, one primary example ofproperty that is 
subject to forfeiture is property seized in connection with a violation of the controlled 
dangerous substances law. Seizures and forfeitures are subject to extensive procedural 
requirements, as specified in statute. 

Property Subject to Seizure: A Schedule I ~ubstance must be seized and summarily forfeited 
to the State ifthe substance is (1) possessed, transferred, sold, or offered for sale in violation 
of the law or (2) possessed by the State and its owner is not known. A plant may be seized 
and summarily forfeited if it is one from which a Schedule I or Schedule II substance may 
be derived and it (1) has been planted or cultivated in violation ofthe law; (2) has an unknown 
owner or cultivator; or (3) is a wild growth. 

Property Subject to Forfeiture: The following are subject to forfeiture: 

(1) controlled dangerous substances manufactured, distributed, dispensed, acquired, or 
possessed in violation of the controlled dangerous substances law; 

(2) raw materials, products, and equipment used, or intended for use, in manufacturing, 
compounding, processing, delivering, importing, or exporting a controlled 
dangerous substance in violation of the controlled dangerous substances law; 

(3) property used or intended for use as a container for property described above; 
(4) conveyances, including aircraft, vehicles, or vessels used or intended to be used to 

transport, or facilitate the transportation, sale, receipt, possession, or concealment 
of property described items (1) or (2); 

(5) books, records, and research, including formulas, microfilm, tapes, and data used or 
intended for use in violation of the controlled dangerous substances law; 

(6) money or weapons used or intended to be used in connection with the unlawful 
manufacture, distribution, dispensing, or possession of a controlled dangerous 
substance or controlled paraphernalia; 

(7) drug paraphernalia; 
(8) controlled paraphernalia; 
(9) the remaining balance of the proceeds of a sale by a holder of an installment sale 

agreement of goods seized; 
(10) real property; and 
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(11) 	 everything of value furnished, or intended to be furnished, in exchange for a 
controlled dangerous substance in violation of the controlled dangerous substances 
law, all proceeds traceable to the exchange, and all negotiable instruments and 
securities used, or intended to be used, to facilitate any violation of the controlled 
dangerous substances law. 

Money or weapons that are found in close proximity to a contraband controlled dangerous 
substance, controlled paraphernalia, or forfeitable records of the importation, manufacture, 
or distribution of controlled dangerous substances are contraband and presumed to be 
forfeitable. A claimant of money or weapons has the burden to rebut this presumption. 

Conditions Excluding Property from Forfeiture: Property or an interest in conveyances, 
real property, everything of value furnished or intended to be furnished in exchange for a 
controlled dangerous substance, all proceeds traceable to the exchange, and all applicable 
negotiable instruments and securities used or intended to be used to facilitate a controlled 
dangerous substances violation may not be forfeited if the owner establishes by a 
preponderance of the evidence that the violation of the controlled dangerous substances 
law was committed without the owner's actual knowledge. Additional exclusions apply to 
conveyances used as a common carrier or vehicle for hire, conveyances forfeited when a 
person other than the owner illegally possessed the conveyance, real property associated 
with specified controlled dangerous substance violations, and property used as the principal 
family residence. 

Forfeiture of Ownership Interest in Property: There is a rebuttable presumption that 
property or part of a property in which a person has an ownership interest is subject to 
forfeiture as proceeds, if the State establishes by clear and convincing evidence that: 

• 	 the person has violated specified statutory provisions pertaining to controlled 
dangerous substances or has attempted or conspired to violate State controlled 
dangerous substances laws; 

• 	 the property was acquired by the person during the violation or within a reasonable 
time after the violation; and 

• 	 there was no other likely source for the property. 

A claimant of the property has the burden ofproof to rebut the presumption. Real property 
used as the principal family residence may not be forfeited unless an owner of the real 
property (I) was convicted of one of a list of specified crimes or (2) was not convicted, but 
failed to appear for a required court appearance and failed to surrender to the jurisdiction 
of the court within 180 days after the required court appearance. 
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Background: Asset forfeiture programs exist nationwide at the federal, State, and local 
levels. Forfeitures typically fall into two categories criminal forfeiture and civil 
forfeiture. 

Criminal forfeiture actions are brought against a criminal defendant. In criminal forfeiture, 
the government must prove beyond a reasonable doubt that the property in question was 
used for or derived from the underlying crime. Criminal forfeitures occur after an 
individual has been convicted~ an action is then brought against the individual, to which 
civil liberty protections apply. 

Civil forfeiture actions are brought against property, not people. In fact, under civil 
forfeiture, criminal charges do not need to be brought against the owner of the property, 
and the government can pursue property even if the property owner was not involved in 
the underlying crime. Civil forfeitures occur irrespective of a conviction; an action is 
brought against an individual's property, to which civil liberty protections do not apply. 
The standard of proof for civil forfeiture is considerably lower than the criminal standard, 
in that the government must only prove by a preponderance of the evidence, rather than 
beyond a reasonable doubt, that the property in question was used or obtained illegally. 

Forfeiture programs, particularly civil forfeiture, have received increased scrutiny in recent 
years, with news reports of individuals facing the loss of a home or property without ever 
being charged with a crime, while fighting to keep their property in a system they claim is 
stacked against them. Challenging civil forfeiture can be costly and time consuming, which 
can discourage citizens from initiating the process to retrieve their property. 

Proponents of forfeiture programs claim asset forfeiture is an important law enforcement 
tool that assists in dismantling criminal organizations and offsets the cost of criminal 
investigations. Opponents of these programs argue that they lead to potential corruption, 
improper usage, and civil liberty violations. Critics of forfeiture programs claim the 
programs create financial incentives for officers to seize assets, which cause "policing for 
profit." Law enforcement agencies that participate in a forfeiture are directly rewarded for 
their involvement, which creates concerns that officers will focus more on crimes that 
result in seized assets than on any other activity. With many law enforcement agencies 
facing shrinking budgets, there is also concern that departments become dependent on 
forfeiture money, which in tum creates pressure on officers to seize assets. Critics also 
claim that these programs have resulted in fishing expeditions for cash and specific 
valuables during traffic stops and warrantless searches of vehicles. 

Another criticism of these programs is that the money is used to purchase items that are 
unnecessary, wasteful, or contribute to the militarization of police forces. Although 
replacing bullet-proof vests for officers may seem to be a reasonable purchase, others 
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question the merits of small-town police forces owning Humvees, automatic weapons, or 
gas grenades purchased with forfeiture proceeds. 

While the laws in some jurisdictions allow a seizing agency to retain the proceeds from 
forfeited property, Maryland law requires that the proceeds from forfeitures processed 
under State law be deposited into the general fund of the State or the appropriate local 
government. 

Federal Asset Forfeiture Program: The U.S. Department ofJustice (DOJ) Asset Forfeiture 
Program (AFP) was established by the Comprehensive Crime Control Act of 1984. 
The program's objective is the seizure and forfeiture of assets that represent the proceeds 
of, or were used to facilitate, federal crimes. The U.S. Marshals Service, under DOJ, is 
responsible for the management and disposal of forfeited property. Other components of 
DOJ involved in the AFP include the Bureau of Alcohol, Tobacco, Firearms, and 
Explosives (ATF); the Drug Enforcement Administration (DEA); the Federal Bureau of 
Investigation (FBI); and the U.S. Attorneys' Offices. Participating components outside of 
DO] include the U.S. Department of Agriculture (Office of Inspector General), 
U.S. Department of Defense (Criminal Investigative Service), U.S. Department of State 
(Bureau of Diplomatic Security), U.S. Food and Drug Administration (Office of Criminal 
Investigations), and the U.S. Postal Inspection Service (USPIS). 

Under the federal Equitable Sharing Program, the net proceeds from sales of forfeited 
assets are shared with the state and local law enforcement agencies that participated in the 
seizure. There are two options for state and local forfeitures: joint investigative and 
adoptive. Joint investigative forfeitures occur when federal law enforcement agencies 
cooperate with state or local law enforcement agencies to seize assets; adoptive forfeitures 
occur when state and local law enforcement agencies forfeit assets from state crimes to 
be processed at the federal level. DOJ advises that adoption cases represent a small 
percentage of the Equitable Sharing Program; joint task forces and joint investigations 
represent the majority of the program. The FBI, DEA, ATF, and USPIS are the only 
agencies participating in the DOJ Asset Forfeiture Program that directly adopt seizures by 
state and local law enforcement agencies. 

According to DOJ, with respect to joint investigations and adoptions, the percentage of 
funds shared is based on the level of participation/effort of each agency and is determined 
on a case-by-case basis. Joint task forces often determine sharing percentages based on 
prearranged written sharing agreements. In adoption cases, the federal government retains 
at least 20% of the net proceeds from the sale of an adopted asset. This 20% minimum 
typically applies to cases in which the state/local law enforcement agency performed all of 
the preseizure activity and the federal government merely processed the forfeiture. 
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In October 2014, the Department of State Police (DSP) advised that it processes all of its 
forfeitures through the AFP. 

In federal fiscal year 2013, State and local law enforcement agencies in Maryland received 
$2.8 million in Equitable Sharing payments from the DOJ Asset Forfeiture Fund (AFF). 
Local law enforcement agencies received $2.25 million, or 80.3% of this amount. 
Exhibit 1 shows the amount Maryland received from the AFF from federal fiscal 2007 to 
2013. According to the Equitable Sharing Program, AFF money may only be used for 
specific law enforcement purposes, such as investigative support, training, equipment, 
facility upgrades, and educational programs. Funding is usually used for one-time 
purposes and is meant to supplement, not supplant, law enforcement agencies' budgets. 

Exhibit 1 

U.S. Department of Justice Assets Forfeiture Fund 


Amount Shared with Maryland Law Enforcement Agencies 

Federal Fiscal Years 2007-2013 


$9.0 
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V7 	 $2.0 


$1.0 
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Source: U.S. Department of Justice and National Conference of State Legislatures 

2007 2008 2009 2010 2011 2012 

Federal Fiscal Year 

On January 16, 2015, U.S. Attorney General Eric Holder issued an order, effective 
immediately, prohibiting federal agencies from "adopting" assets seized by state and local 
law enforcement agencies. However, the order contains an exception for property that 
directly relates to public safety concerns (e.g., firearms, ammunition, explosives, and 
property associated with child pornography). Examples of property subject to the order 
include vehicles, valuables, cash, and other monetary instruments. 
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The U.S. Department of the Treasury issued a similar policy for its forfeiture programs. 

State Fiscal Effect: General fund revenues decrease to the extent that the bill's changes 
to the seizure and forfeiture process under State law decreases the amount of property 
seized by and forfeited to State law enforcement agencies. Any potential minimal increase 
in State expenditures for State law enforcement agencies to comply with the bill's notice 
requirements is not expected to materially affect State finances. 

As previously mentioned, proceeds from property forfeited and processed under Maryland 
law must be deposited into the State's general fund or the general fund of the applicable 
local government. Under the federal Equitable Sharing Program, State and local law 
enforcement agencies can seize property under State law and request that a federal agency 
take the seized asset and forfeit it under federal law. The bill prohibits a seizing authority 
or prosecuting authority from directly or indirectly transferring seized property to a federal 
law enforcement authority unless a criminal case related to the seizure is prosecuted in 
the federal court system under federal law or the owner of the property consents to the 
forfeiture. The U.S. Attorney General's recent order produces a similar effect. This 
estimate assumes that property forfeited due to the efforts of federal/State joint task forces 
and investigations is connected to federal criminal cases. 

As previously mentioned, DSP advised in October 2014 that it processes seized assets 
exclusively through the federal Asset Forfeiture Program. The Natural Resources Police (NRP) 
within the Department of Natural Resources (DNR) advises that it participates in the 
federal Equitable Sharing Program as a member of federal task forces. Other than this 
information, it is unclear to what extent local law enforcement agencies in the State 
participate in the federal program, the frequency with which they participate or plan to 
participate in the federal program following the Attorney General's January 2015 order, 
and to what extent they would seize and forfeit assets under State law given the changing 
landscape of forfeitures after the Attorney General's order and the provisions of the bill. 

Regardless, to the extent that law enforcement agencies seize and forfeit assets under State 
law, the bill's restrictions on the types of property that may be seized and the mandatory 
return of seized property when charges have not been brought against the owner of the 
seized property reduce State general fund revenues from forfeiture proceeds. The bill's 
changes to the "rebuttable presumption" in forfeiture proceedings may also result in 
reduced State general fund revenues. The magnitude of any such decrease cannot be 
reliably determined at this time because data is not readily available on the frequency with 
which the property prohibited from seizure/forfeiture under the bill is seized by local 
authorities and the frequency with which charges are not brought against the owner of the 
property within 90 days of the seizure. 
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This analysis assumes that agencies are in compliance with the bill's requirements when 
they seize property as part of a federal task force. 

Local Revenues: Local revenues decrease to the extent that the bill's alteration of 
seizure/forfeiture eligibility and procedures reduces the amount of property seized by and 
forfeited to local law enforcement agencies. Any potential minimal increase in local 
expenditures for local law enforcement agencies to comply with the bill's notice 
requirements is not expected to materially affect local finances. 

The Montgomery County Police Department (MCPD) advises that the bill has the potential 
to reduce the amount of revenue available to the department (which is used to support the 
department's needs related to drug enforcement) by restricting items subject to seizure and 
mandating the return of seized property in certain circumstances. MCPD advises that it is 
impossible to quantify the fiscal impact because the department cannot predict the scope 
of future investigations and the corresponding impact of the bill's proposed changes to 
seizures and forfeitures. MCPD also advises that many drug investigations involve 
mUltiple agencies as part oflocal, State, or federal task forces, and in those cases, forfeited 
assets are divided between the participating agencies. 

Additional Information 

Prior Introductions: None. 

Cross File: HB 360 (Delegate Vallario, et al.) - Judiciary. 

Information Source(s): Montgomery County, Town of Leonardtown, Governor's Office 
of Crime Control and Prevention, Department of Natural Resources, Judiciary 
(Administrative Office of the Courts), Department of State Police, Department of Public 
Safety and Correctional Services, State's Attorneys' Association, Maryland Department of 
Transportation, U.S. Department of Justice, U.S. Department of the Treasury, Department 
of Legislative Services 

Fiscal Note History: First Reader - February 16,2015 
marlkdm Revised - Senate Third Reader - March 30, 2015 

Revised - Enrolled Bill- May 18,2015 

Analysis by: Amy A. Devadas Direct Inquiries to: 
(410) 946-5510 
(301) 970-5510 
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9129/2015 Drug cops took a college kid's savings and now 13 police departments want a cut- The Washington Post 

now 13 
police departments want a cut 
By Christopher Ingraham June 30 

In February 2014, Drug Enforcement Administration task force officers at Cincinnati/Northern Kentucky Airport 

seized $11,000 in cash from 24-year-old college student Charles Clarke. They didn't find any guns, drugs or 

contraband on him. But, according to an affidavit filled out by one of the agents, the task force officers reasoned 

that the cash was the proceeds of drug trafficking, because Clarke was traveling on a recently-purchased one-way 

ticket, he was unable to provide documentation for where the money came from, and his checked baggage had an 

odor of marijuana. (He was a marijuana smoker.) 

Clarke's cash, which says he he spent five years saving up, was seized under civil asset forfeiture, where cops are 

able to take cash and property from people who are never convicted of -- and in some cases, never even charged 

with -- a crime. The DEA maintains that asset forfeiture is an important crime-fighting tool: "By attacking the 

financial infrastructure of drug trafficking organizations world-wide, DEA has disrupted and dismantled major 

drug trafficking organizations and their supply chains, thereby improving national security and increasing the 

quality of life for the American public." 

But the practice has become contentious, in part because agencies are generally allowed to keep a share of the cash 

and property they seize. In cases like Clarke's, where local and federal agents cooperate on a seizure, federal 

agencies typically keep at least 20 percent of the assets, while local cops split the remainder among themselves. 

Critics argue that this creates a profit motive and leads to "policing for profit." 

[Stop and seize: Aggressive police take hundreds ofmillions ofdollarsfrom motorists not charged with crimes] 

Two local agencies were involved in the seizure of Clarke's cash: the Cincinnati/Northern Kentucky Airport Police, 

and the Covington Police Department, which is the home office of the DEA task force officer who detained and 

spoke with Clarke. But according to the Institute for Justice, a nonprofit civil liberties group now representing 

Clarke in court, 11 additional law enforcement agencies -- who were not involved in Clarke's case at all-- have also 

requested a share of Clarke's cash under the federal asset forfeiture program. They include the Kentucky State 

Police, the Ohio Highway Patrol, and even the Bureau of CriminaUnvestigations within the Ohio Attorney 

General's office. 
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These numbers all come from an Institute for Justice review of the Justice Department's Consolidated Asset 

Tracking System, the federal asset forfeiture database. The airport police have requested the lion's share of 

Charles Clarke's $11,000, at 40 percent. The Cincinnati Police Dept. has requested an additional 6.14 percent of it, 

with the rest of the agencies requesting 3.07 percent each. That all adds up to just under 80 percent, which by law 

is the maximum amount local agencies are allowed to receive in cases like this. 

Civil asset forfeiture exists, in part, to compensate law enforcement agencies for their crime-fighting efforts. The 

Controlled Substances Act states that forfeited property handed over to local law enforcement should have "a 

value that bears a reasonable relationship to the degree of direct participation of the State or local agency in the 

law enforcement effort resulting in the forfeiture, taking into account the total value of all property forfeited and 

the total law enforcement effort as a whole." 

But there have been a series of high-profile controversies over civil asset forfeiture lately, and the practice has 

drawn increasing scrutiny from lawmakers. Just recently, three Democratic members of the House Judiciary 

Committee sent a letter to the acting head of the Drug Enforcement Administration expressing concern over a 

recent forfeiture case involving a young man, Joseph Rivers, who had $16,000 seized at an Amtrak stop in New 

Mexico. The letter describes the circumstances of the seizure as "disturbing," particularly Rivers' contention that 

he was racially profiled as the only black person on that part of the train. 

like Joseph Rivers, Charles Clarke is a young black man. And like Rivers, he lost his cash at a so-called "cold 

consent" encounter -- that is, a warrantless search voluntarily agreed to -- at one of the nation's transportation 

hubs. Clarke didn't have any marijuana on him or in his baggage, so he hasn't been charged with any drug crimes. 

He was charged with resisting arrest and assaulting an officer, however, after he tried to prevent the agents from 

seizing his money by yelling at them and struggling with the agents when they grabbed the cash, according to the 

agent's affidavit. The charges were subsequently dropped, according to his lawyers at the Institute for Justice. 

[Why the TSA posted a photo ofa passenger's cash-filled luggage on Twitter] 

So why are 11 agencies that were not involved with the forfeiture of Clarke's cash requesting a cut of it? The most 

likely reason, according to Darpana Sheth, the lead attorney representing Charles Clarke, is that they all 

participate in the same DEA drug task force that's home to the officer who made the seizure. Jill Del Greco, a 

public information officer with the Ohio Attorney General's office, confirmed that their Bureau of Criminal 

Investigations has an agent on that task force, but that they "weren't directly involved" with the Charles Clarke 

case. She referred additional questions to the DEA, who oversees the task force. 

@ 
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Brian Steffen, assistant Chief of the Covington Police Department which is home to the task force agent who made 

the seizure, also referred questions about the nature ofthe task force to the DEA "Wherever [the task force] 

conducts its operations is at the discretion of the D£A." he said. A representative for the Cincinnati/Northern 

Kentucky International Airport similarly referred inquires about the task force to the DEA 

The DEA's Cincinnati office, home to the task force, wouldn't comment on the case or answer questions about the 

task force. Rich Isaacson, a public information officer with the Detroit DEA office, would only say that "we are 

bound by the rules and regulations of the asset forfeiture section of the Department of Justice. We don't comment 

on pending litigation and pending investigations." 

The Justice Department's Guide to Equitable Sharing describes how asset forfeiture funds are typically handled in 

cases overseen by a drug task force: "Many task forces involving federal, state, and local law enforcement agencies 

have pre-arranged, written equitable sharing agreements based upon relative numbers of personnel and other 

contributions to the task force operation." It states that these agreements will only be honored when "the pre­

arranged percentages continue to reflect the true overall agency contributions to the task force." 

But in Charles Clarke's case, agencies stand to receive payouts even though they had nothing to do with the 

seizure. "Law enforcement agencies are just scrambling to get a cut of the money and it has nothing to do with 

legitimate law enforcement incentives," said Clarke's attorney Darpana Sheth. "It's more about policing for 


profit." The small amounts that most agencies requested -- just a few hundred dollars -- represent what Sheth calls 


the "pettiness" of much of civil asset forfeiture. "It's really just the money, its not anything else that's driving the 


request," she said. 


And over time, these payouts can add up. The Institute for Justice provided numbers from their analysis of 


Department of Justice forfeiture data on the cash value of seizures at the Cincinnati/Northern Kentucky 


International Airport (CVG) from 2000 to 2013. Those number show seizure amounts spiking sharply in recent 


years, even as overall passenger volume has dropped precipitously. 


According to the Federal Aviation Administration, passenger departures at CVG have dropped by about 75 percent 


since 2005, from a high of roughly 11 million down to fewer than 3 million in 2013. Over the same time, the total 


amount of cash seized at the airport has increased more than sixteen-fold, from $147,000 to $3 million in 2012. 


So in stepping up their seizure efforts, authorities at the airport are squeezing more cash out of fewer passengers. 


In some ways, this increase mirrors the overall rise in asset forfeitures seen around the country in recent years. 


And it's worth reiterating that this is all above-board and perfectly legaL But for critics, that's precisely the 


problem. And their efforts are starting to bear fruit: Congress has been holding hearings on the issue. Senator @ 

Rand Paul has introduced legislation that would remove some of the profit motive from asset forfeiture practices. 
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But until such reforms pass, people like Charles Clarke will have to work within the current forfeiture system, 

which allows law enforcement officers to seize property first under the presumption of guilt. The title of the 

federal government's lawsuit perfectly encapsulates the odd situation that forfeiture defendants find themselves 

in: "United States ofAmerica v. $11,000 in United States Currency and Charles L. Clarke, II." 

His case is currently making its way through federal court. 

Update: The headline ofthis story has been updated. The story has also been updated to add that Clarke was a 

recreational smoker ofmarijuana at the time his assets were seized, and to note that he says he spentfive years 

saving up the money that was seized. 

Christopher Ingraham writes about politics, drug policy and all things data. He previously 

worked at the Brookings Institution and the Pew Research Center. 
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