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DECISION AND ORDER

The above-entitled case, having come before the Commissicn on
Common ©Ownership Communities for Montgomery County, Maryland,
pursuant to Sectiecns 10B-5(i), 10B-9{a}, 10B-10, 10B~1l(e), 10B-12,
and 10B-12 of the Montgomery County Code, 1994, as amended, and the
Cormission, having considered the testimony and evldence of record,
finds, determineszs and orders, as follows:

Background

On or about August 22, 1987, Lee Suschinski, a tenant at 10820
Muirfield Driwve, Potomacs, Maryland, a property covered by the
covenants of the Invernsss North Homeowners Assoclation {(hereafter
Inverness WNorth or Respondent), filed a complaint with the
Commission on Commen Ownership Ceommunities alleging that the
application and enforcement of parking restrictions by the Beoard of
Directors of Inverness North to his pickup truck was unreascnable
and arbitrary. ©On or about August 27, 1997, Ms. Charlene Rivera
and Mr, Charles W. Stansfield, owners of the house rented by Mr.
Suschinski, joined im this complaint. Complainants request that
the Commission overturn the interpretation or application of the
parking restriction to Mr. Suschinski's truck.

Mr. Harry Lebedun, President of the Inverness North Homeowners
Asscciation responded to the complaint denying that the restriction



against parking of trucks in the community was interpreted cor
applied in either an unreascnable c¢r an arbitrary manner to Mr.
Suschinski's truck.

Inasmuch as the matter was not resclved through mediation,
this dispute was presented toc the Commission on Commen Ownership
Communities for action pursuant to Sectien 10B-~1l{e) on January 7,
1998, and the Commission voted that i1t was & matter within the
Commission's jurisdiction. The matter was scheduled for public
hearing on February 18, 1998, but was continued to May 20, 1%98, at
the reguest of the Complainants with the consent of the Respondant.

Findings of Fact

1. Inwverness Worth Homeowners' Association is & non-stock
Marvland corporation of 124 houses in Potomas, Maryland, governed
by a Deglaration of Covenants, Conditions and Restrictions,
including amendments, and Bylaws filed with the Montgomery County
Clerk on December 23, 1583,

2. Mr. Suschinski rented the heouse at 10620 Muirfield Drive
from Ms Rivera and My, Stansfield and moved in on October 1, 1998,
Prior to signing a lease, Mr. Suschinski had reviewad the community
documents which were in the possession of his landiords. Mr.
Stansfield testified that the records he and Ms Rivera had did neot
include Resoluticns 1 and 3. Mr Suschinki's lease ingludes an
acknowledgment that he has had the opportunity te review the
community documents and an agreement te comply with them.

2. Mr. Suschinski testified that he had purchased the pickup
truck he is currently driving in May 1996 and that he has owned
pickup trucks in the past. Mr. Suschinski further testified that
he had driven around the community prior to signing his lease and
had seen two pickup trucks parked on the community property during
this drive around inspecticn. Thus, he had assumed that the
covenant prohibiting keeping trucks on community property did not
apply to pickup trucks. Ms. Rivera testified that she had lived in
the community from 127% to 1983 and believed that the prohibition
against keeping trucks in the covenants had not been ianterpreted to
include pickup trucks because she had seen pickup trucks parked in
the community. Mr. Stansfield who had never lived at Inverness
North alsc believed that pickup trucks were not prchibited because
he has been a member of a governing beard in ancther community in
which pickup trucks were not prohibited.

4, The Declaratiocn of Covenants, Conditions and Restrictions
promilgated for Inverness North Homeowners Association on May 10,
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1976, and amended cn November 22, 1976, includes at Article VIII,
Secticn 3, subsecticn {d} 1., the following language:

Except as herein provided, no junk wvehicle, commercial
vehicle, trailer, truck, house trailer, or the like shall
lre kept upon The Property nor {except for hona fide
emergencies) shall the repalr or extracrdinary
maintenance of automobiles or other vehicles be carried
out thereson.

5. The Bylaws for Inverness North Homeowners Assoclation
include at Article VII, Section 1, Subsection (a) that the Board of
Directors shall have the power to adopt and publish rules and
regulations governing the use of the Common Area and Facilities and
to establish penalties for wviolations of those rules,

f. The Declaratiocn of Covenants, Conditions and Restrictions
with amendments and the Bylaws were filed with the Montgomery
County Clerk on December 29, 1388.

7. In July 1882, the Board of Directers published to the
community a copy of Resclution No. 1, "Parking Rules and
Enforcement Procedures™. This regulation repesated the language in
the Declaration and descrilked the procedure for the enforcement of
this prohibition. It does not mention pickup trucks specifically.
This Resclution was £iled with the County Clerk on December 29,
1%EB.

8. In July 19%%1, Eesolution Mo, 23 was sent out to all
homeowners in Invernsess North Homeowners' Asscciation., There is no
indicaticon in the record that this resolution has been filed with
the County Clerk. The resoclution again sets out the language in
the Declaration guoted above, without specific reference to pickup
trucks, and a procedure for the enforcement of that provision. The
covering letter indicates that the reason for this resclution is to
comply with changes to the Montgomery County Codes. The Resoluticon
language states that it iz to revise rules and enforcement
procedures adopted in Resolution Ne. 2 and that Resolution No. 2 is
hereby repealed. Reseclution No. 2, which was filed with the County
flerk on November 2%, 1989, addresses the subject of "Unit
Maintenance™.

. In November 18892, Resclution No. 5 was circulated to the
Inverness North Homsowners' Association members. The Resolution is
dated Wovember 9, 1389Z and signed by Bret Hollander. The covering
letter and the minutes of the OCctober 28, 18%2 Board meesting
indicate that the Resolution clarifies the meaning or definition of
the word truck as used in the Association's decuments and that on



January 1, 1993, "the grace period will be over and towing will be
enforced”, There was no testimeny cffered as tec the meaning of
"the grace perioed" at the hearing. This Resclution was recorded by
the County Clerk on December 2%, 1337, Thig resoclution does
explicitly ineclude pickup trucks as within the definition of
prohikited trucks.

10, Mr. Harry Lebedun, President o¢f the Homeowners!'
2ssoclation, testified on behalf of the Association. Mr. Lebedun
testified that he had been an owner and resident in Inverness North
gince May 1977, he had been a member cof the Beoard of Directers from
May 1982 until May 1992, and had served as President from 1988 to
1392, He had become a member of the Beoard again in September of
1994, remained so since then, and is currently President.

11. Mr. Lebedun testified that the developer, John J. Walker,
IV, provided the community's management until 1986, that Armstrong
Management Services had provided management services from 1886
until 1995, and that Community Association Service had been the
nmanagement company for Inverness North since 1985,

12, Mr. Lebedun testified that tec the best of his knowledge
the Inverness North Homeowners' Association had always interpreted
the Declaration <Covenant preohibiting keeping a truck on the
property to include pickup trucks. He testified that prohibited
vehicles had bsen a ¢ontinuing problem in the community, and that
pickup trucks had represented a significant number of those
problems, as long as he had been on the Board. He also testified
that one owner of a pickup truck had been granted a waiver from the
prohibition for the iife of that truck on advice of counsel based
on an unusual fact situation.

13. A number of documents in which wvehicular problems were
referenced were introduced during Mr, Lebedun's testimony. Among
the documents introduced as evidence of the Beard's actiens in
gnforcing this Covenant in which reference in the document is made
to pickup trucks are: a 1984 letter =sent to a homsowner in which
the issue had been described as parking a pickup truck in the
community; December 19885 Board meeting minutes which refer to the
issue of a pickup truck as a parking preblem and a letter to that
homecwner indicating that a pickup truck which has been parked in
the community is in wvioclation of the Declaration; and a January
1990 letter from the management company to a resident at a
different address indicated that parking a pickup truck in the
community was in violatien of the Declaratien. The record includes
several other communications from the management company for the
Board of Directors indicating that parking pickup trucks in the
community was a violation of the Declaration.



Discussicn

Complainants' wview of this matter is that the adoption of
Resolution Mo. 5 was not in accordance with applicable law and thus
there was no effective prohibition against keeping a pickup truck
in the Inverness Worth community. They also advocated a number of
definitions of truck which did not conclusively include Nr.
Suschinski's pickup truck as more reasonable definitions than that
c¢hozen by the Inverness North Board of Directors. Apparently,
zince Mr., Suschinski's experience 1s that there arse a number of
gituations that a prohibition against trucks does not extend to
pickup trucks, he assumes that a prohibkitien against trucks which
does not specifically enumerate pickup trucks as being included in
the prehibition in fact does not apply to pickup trucks.

Respondents, on the other hand, have included pickup trucks in
their definition of "trucks" as used in the Declaration Covenant
probibiting keeping trucks in the community from the beginning of
the enfeorcement of that Covenant. This inclusion sesmed to be
self-evident. It did not occur to them that owners of pickup
trucks might need special notice of their inclusion under the
prohibkiticn.

There has been a waiver for the life of one pickup truck and
the community has needed to exert regular and persistent efforts to
enforce the Covenant prohibition. For these reasons and because
the presence of a pickup truck is not evidence of its being kept in
the community, the fact that Mr. Suschinki saw some pickup trucks
in the community on his inspection tour dosgs not justify his
conclusicn that pickup trucks were neot included in the prohlibition
against keeping trucks in the community.

The testimony of Mr. Lebedun and documents which were
introduced as part of that testimony indicate that the comrunity
has included pickup trucks in the definition of trucks at least
since the =arly 1%80's and that the Beoard and management companies
employed by the community have consistently worked to preclude
pickup trucks from being kept in the community as part of the
enforcement of the prohibitileons included in the Declaratiomn.

Conclusicns of Law
Tnclusion of pilckup trucks in the definition of the werd truck
as it appears in the prohibition in the Inverness North Declaration

is reasonable. It is not appropriate for the Commission to
substitute its judgment for that of the elacted Board of Directoers
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of the Inverness North Homeowners' Association on the definition of
a term in the community's Declaration, when the interpretation of
the Board 1s reascnable and not arbitrary or capricious.

The record in this case is adequate to support the argument
made on behalf of the community that the definition of truck as
used by this g¢ommunity in this context has not changed at least
since the early 1580's and that the =fforts to enforce the Covenant
prohibition have been consistent.

The Inverness North Homeowners' Asspcilation Board
interpretation of the Declaratien Covenant prohibiting keeping
trucks on community property to include pickup trucks and the
efforts to enforce that Covenant with regard to Mr. Suschinski's
truck are reasonable, in accordance with applicable law, and nct
arbitrary. The Board's determination and enforcement =fforts are
upheld.

Besolution No. 5 as 1t related to pickup trucks was an
articulation of the long-term interpretation of the Covenant and
the enforcement practice of the Beard. While Homsowner
Associations are not required to circulate propesed rules pricr to
adoption, it might be a beneficial practice to do s0, with an
explanation of the history and reasons for the proposged new rule.
It alsec may be beneficial to provide the community with more
detailed informaticn about Board activities and concerns in the
minutes of meetings or in newsletters.

The use of trucks has changsd in the 30 years Inverness North
hazs been & homeowners' assocliation and soc have attitudes toward
them. There are other reasonable definitions of truck which would
not include Mr. Suschinski's pickup truck in the prohibition
against keeping trucks in the community. However, a change from
one reascnable definitien to another must be a decision made in the
community. Complainants need to appeal their cause to the Beard of
Directors and the community in order to a get a new interpretation
of the Declaration.

Crdax

In view of the foregoing, and based on the record, for the
reasons set forth above, the Commission finds:

The Respondent Beoard's interpretation of the Inverness
North Homeowners' Assoclation Covenant prohibition
against keeping a truck on the property to apply to Mr.
suschinki's pickup truck is reascnable and consistent
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with the historical interpretation and their effort to
enforce the prohibition 1s within the authority of the
Board. Mr. Suschinki may not keep his pickup truck on
the Inverness North property for more than thirty (30)
days after the date of this decision without agreement
from the Inverness Worth Beard of Directors.

The foregoing was concurred in by panel members Glancy, Skobel
and Stevens.

ABny party aggrieved by the action of the Commission may file
an administrative appeal to the Circuit Court of Montgomery County,
Maryland within thirty {30) days from the date of this Order,
pursuant to the Maryland Rules of Procedure governing
administrative appeals. -

et

Binah Stevens,—Fanel Chairweman
Commission on Common  Ownership
Communities




