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MEMORANDUM

TO: County Council
FROM: &ichael Faden, Senior Legislative Attorney
SUBJECT: Introduction: Bill 39-14, Ethics - Amendments

Bill 39-14, Ethics - Amendments, sponsored by the Council President at the request of
the Ethics Commission, is scheduled to be introduced on July 29, 2014. A public hearing is
tentatively scheduled for September 16 at 1:30 p.m.

Bill 39-14 would revise certain provisions of the County ethics law governing financial

disclosure and solicitation and acceptance of gifts to meet certain requirements of state law. See
the transmittal letter from the Ethics Commission for details (©37).
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Bill No. 39-14

Conceming: _Ethics — Amendments

Revised: _7-28-14 Draft No. _2a

Introduced: July 29, 2014

Expires: January 29, 2016

Enacted:

Executive:

Effective:

Sunset Date:

Ch. , Laws of Mont. Co.
COUNTY COUNCIL

FOR MONTGOMERY COUNTY, MARYLAND

By: Council President at the request of the Ethics Commission

AN ACT to:
(1) revise certain provisions of the County ethics law governing financial disclosure and
solicitation and acceptance of gifts to meet certain requirements of state law; and
(2)  generally update and amend the County ethics law.

By amending
Montgomery County Code
Chapter 19A, Ethics
Sections 19A-4, 19A-16, 19A-17, 19A-18, 19A-19, and 19A-20

Boldface Heading or defined term.
Underlining Added to existing law by original bill.
[Single boldface brackets] Deleted from existing law by original bill.
ini Added by amendment.
[[Double boldface brackets]] Deleted from existing law or the bill by amendment.
e Existing law unaffected by bill.

The County Council for Montgomery County, Maryland approves the following Act:
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Sec. 1. Sections 19A-4, 19A-16, 19A-17, 19A-18, 19A-19, and 19A-20 are

amended as followé:

19A-4.

Definitions.

Unless the context clearly indicates otherwise, the following words have the

following meanings:

()

* * *

Interest or economic interest means any source of income or any other

legal or equitable economic interest, whether or not the interest is

subject to an encumbrance or a condition, which is owned or held in

whole or in part, jointly or severally, and directly or indirectly. Interest

does not include:

ey

)

€)

(4)

an interest in a time deposit or demand deposit in a financial

Institution or in a money market fund with assets of at least

$10,000,000;

an interest in an insurance policy, endowment policy, or annuity

contract under which an insurance company promises to pay a

fixed number of dollars either in a lump sum or periodically for

life or some other specified period; [or]

an interest in a deferred compensation plan that:

(A) has more than 25 participants; and

(B) the Internal Revenue Service has determined qualifies
under section 457 of the Internal Revenue Code; [or]

an interest in a common trust fund or a trust that forms part of a

pension plan or profit-sharing plan that:

(A) has more than 25 participants; and

(B) the Internal Revenue Service has determined to be a

qualified trust or college savings plan under the Internal

-2~ fAlawibills\1433 ethics law update\bill 2a comn corrected.doc
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Revenue Code; [and] or
(5) an interest in a mutual fund [(including a closed-end fund and a
unit investment trust) regulated by the Securities and Exchange
Commission, in which the investor does not control the purchase
or sale of the individual securities the fund holds] that is publicly
traded on a national scale unless the mutual fund is composed

primarily of holdings of stocks and interests in a specific sector or

area that is regulated by the individual’s governmental unit.

* * *

19A-16. Soliciting or accepting gifts.
(a) A public employee must not solicit [a] any gift [to the employee or
another person or organization:

(1) from any business or person who:

(A) is registered or must register as a lobbyist;

(B) does business with the County agency with which the public
employee is affiliated; or

(C) 1s, or owns or operates a business that is, regulated by the
County agency with which the public employee is
affiliated;

(2) during official work hours, or at a County agency, or from any other
public employee who is supervised directly or indirectly by the
public employee;

(3) while wearing all or part of an official uniform of a County agency,
or while otherwise identifiable as a public employee;

(4) for the employee’s own benefit, unless the Ethics Commission

approves the solicitation; or

-3- fAlaw\bills\1439 ethics law update\bill 2a comn comected.doc
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(5) with the intent of affecting or offering to affect any action by a

County agency].

[(b) However, a public employee may solicit a gift:

D

@

3)

from public employees during official work hours, or at a County
agency, for a charitable drive that is approved by the County
Executive or (for public employees of the legislative branch) the
President of the Council, when the solicitation is part of the
public employee's official duties;

from any person to a charitable organization, as defined in the
state law regulating public charities, or a municipality, if the
public employee does not solicit gifts primarily from those
persons who do business with or are regulated by the county
agency with which the public employee is affiliated, or from
other employees who are supervised directly or indirectly by the
public employee;

from any person, during official work hours, while identifiable as
a public employee, or at a County agency, for the benefit of a
County agency or a nonprofit organization formally cooperating
on a program with a County agency if the solicitation is
authorized by the County Executive or (for public employees of
the legislative branch) the President of the Council in an order
printed in the County Register that designates:

(A) the public employee authorized to solicit the gift;

(B) the purpose for which the gift is sought;

(C) the manner in which the gift may be solicited;

(D) the persons or class of persons from whom gifts may be

solicited; and

~4 - t\awibilis\1439 ethics law update\bill 2a comn comected.doc
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(E) the type of gifts that may be solicited;

(4) while wearing all or part of a uniform of the corporation, to a
nonprofit fire or rescue corporation of which the public employee
is a member; or

(5) from any person to a charitable organization, as defined in the
state law regulating public charities, while identifiable as an
elected official, if the employee lists in a supplement to each
annual financial disclosure statement each organization to which
the employee solicited a contribution during that year.]

A public employee must not directly solicit or facilitate the solicitation

of a gift, on behalf of another person, from an individual regulated
bbyist.

A public employee must not knowingly accept a direct or indirect gift

?

from any individual or organization that the public employee knows or

reasonably should know:

(1)  is registered, or must register, as a lobbyist on a matter that is or
could be considered by the County agency with which the public
employee is affiliated;

(2) does or seeks to do business, regardless of amount, with the

County agency with which the public employee is affiliated;

(3) owns or operates a business that is regulated by the County
agency with which the public employee is affiliated; or

(4) has an identifiable economic interest that is different from that of
the general public, which the public employee may substantially
affect in performing the public employee's official duties.

Subsection (c) does not apply to:

-5~ fyawibills\1439 ethics law update\bill 2a comn corected.doc
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meals and beverages consumed in the presence of the donor or

sponsoring entity at a function attended by at least 20 persons or,

if fewer than 20 persons attend, meals and beverages consumed

in the presence of the donor or sponsoring entity which do not

exceed $50 in value from the same source in any calendar year;

ceremonial gifts or awards [with a resale] that have insignificant

monetary value [of $100 or less, if the gift or award
commemorates an event or achievement associated with the
public employee];

[items of personal property, other than cash, worth less than $10;]

unsolicited gifts of nominal value that do not exceed $20 in cost,

or trivial items of informational value;

reasonable expenses for food, travel, lodging, and scheduled
entertainment of the public employee, given in return for the
public employee's participation in a panel or speaking at a
meeting;

gifts to an elected official, [or that official’s designee who is
assigned to represent the official at an event included in this
paragraph,] if the gift:

(A) is acourtesy extended to the office; and

(B) consists of tickets or free admission for the [employee and

one guest] elected official to attend a charitable, cultural,

[civic, labor, trade, sports,] or political event, including
meals and beverages served at the event;
any item that is solely informational or of an advertising nature,
including a book, report, periodical, or pamphlet, if the resale
value of the item is [$25] $20 or less;

-6- fAawibills\1439 ethics law update\bill 2a comn comected.doc
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(7) gifts from a relative;
(8) honoraria [or awards for achievement] for speaking to or

participating in a meeting if the offering of the honorarium is not

related to the employee’s official position; or

(9) a specific gift or class of gifts which the Commission exempts
from this Section after finding in writing that accepting the gift or
class of gifts is not detrimental to the impartial conduct of the
business of a County agency.

Subsection (c) does not apply to unsolicited gifts to a County agency.
A public employee who receives a gift that the public employee must
not accept under this Section must report the gift to the Commission, if
otherwise required to report it, and return the gift to the donor or transfer
the gift to the County. [If the unacceptable gift is a perishable item, the
employee, instead of transferring the gift to the County, may transfer it
to a charitable or educational organization that can make timely and
effective use of the gift, so long as the employee is not an officer,
director, trustee, partner, or employee of the receiving organization.]

Who must file a financial disclosure statement.

The following persons must file a public financial disclosure statement

under oath:

[(1)] (a) each incumbent and candidate for:

[(A)] (1) County Executive; and
[(B)] (2) County Council; ,

[(2)] (b) the following public employees:

[(A)] (1) Chief Administrative Officer and any Deputy or
Assistant Chief Administrative Officer;
[(B)] (2) special assistants fo the County Executive;

-7- faw\bills\1439 ethics law update\hili 2a comn comected.doc
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[(C)] (3) director and deputy director of each department,
principal office, and office in the County government;

[(D) any officer holding a position designated by law as a non-
merit position;]

(4) each Hearing Examiner in the Office of Zoning and

Administrative Hearings:;
[(E)] (5) members of the County Board of Appeals;

[(F) members of the Commission; and]

(6) each member of the Fire and Emergency Services

Commission, Board of License Commissioners, Revenue

Authority, and Housing Opportunities Commission;

[(G)] (7) members of the Merit System Protection Board;

(8) the Council Administrator and the Deputy Council
Administrator, if any;

(9) each Senior Legislative Analyst, Legislative Analyst,

Senior Legislative Attorney, and Legislative Attorney for

the County Council;
(10) the Legislative Information Officer for the County

Council;

(11) each Senior Legislative Analyst and Legislative Analyst _11_1_
the Office of Legislative Oversight;

(12) each Legislative Senior Aide III for the County Council;

(13) the Inspector General;

[(3)] (14) any person who is appointed to serve in an acting

capacity in any position listed in the preceding paragraphs

while the position is vacant; and

-8- flaw\bilis\1439 ethics law update\bill 2a comn corrected.doc
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the following public employees, if not already required to file under this

Section:

(1
)

[(4)

[

[(6)

any emplovee in the Management Leadership Service;

any paid member of any board, commission, or committee of

County government, and any other member of a board,

commission, or committee of County government who the Chief

Administrative Officer designates; and

any other public employee in the Executive branch of County

government designated by the Chief Administrative Officer, and

any public employee in the legislative branch of County

government designated by the Council Administrator.

any other public empioyee in the Executive branch, or in the
Revenue Authority, Board of License Commissioners, or
Housing Opportunities Commission, including any person listed
in subsection (b), who the County Executive designates by
regulation issued under method (2) after finding that filing a
public financial disclosure statement will promote trust and
confidence in County government;]

any other public employee in the legislative branch including the
County Board of Appeals, and in the Merit System Protection
Board, including any person listed in subsection (b), who the
Council designates by resolution after finding that filing a public
financial disclosure statement will promote trust and confidence
in County government; and]

the members of a board, commission, committee, or similar body
in the Executive branch, or of the Revenue Authority, Board of

License Commissioners, or Housing Opportunities Commission,

-9. fUaw\bills\1439 ethics law update\bill 2a comn comrected.doc
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which the County Executive designates by regulation issued
under Method (2) or any public employee in the legislative
branch, including the County Board of Appeals, and in the Merit
System Protection Board, who the Council designates by
resolution, after finding that filing a limited public financial
disclosure statement will promote trust and confidence in County
govemment. The financial disclosure required under this
paragraph must be limited to information concerning any
economic interest or gift that may create a conflict between the
employee or member's personal interests and official duties. The
Commission must adopt a regulation specifying the information
that must be disclosed. A public employee who files a limited
public financial disclosure statement under this paragraph must
also file a confidential financial disclosure statement if required
to do so under subsection (b). A public employee need not file a
limited public financial disclosure statement under this paragraph
if the employee already is required to file a public financial

disclosure statement. ]

[(b) The following persons must file a confidential financial disclosure

statement under oath:

(1)  Assistant Chief Administrative Officers;

(2) attorneys in the Office of the County Attorney;

(3) Hearing Examiners;

(4) Members of the Fire and Emergency Services Commission;

(5) paid members of any board, commission, committee, or authority

of County government, including members of the Board of

- 10~ Flawbifis\1430 ethics law update\bill 2a comn comected.doc
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License Commissioners, the Revenue Authority, and the Housing
Opportunities Commission;

any public employee in the Executive branch, or in the Revenue
Authority, Board of License Commissioners, or Housing
Opportunities Commission, who the County Executive designates
by regulation issued under method (2) after finding that filing a
confidential financial disclosure statement will promote trust and
confidence in County government; and

any public employee in the legislative branch including the
County Board of Appeals, and in the Merit System Protection
Board, who the Council designates by resolution after finding
that filing a confidential financial disclosure statement will

promote trust and confidence in County government.]

[(c)] (d) In designating other public employees to file [public or confidential]

financial disclosure statements [under subsection (a)(4) or (b)(6)], the
[Executive should] Chief Administrative Officer and Council

Administrator respectively must include those employees [who have

substantial responsibility for one or more of the following functions]

whose duties and responsibilities are likely to substantially affect private

interests and require significant participation through decision or the

exercise of significant judgment, and without substantial supervision

and review, in taking a government action regarding:

(1)
@
)
“)
©)

contracting or procurement;

administering grants or subsidies;

land use, planning and zoning;

regulating, licensing, or inspecting any business;

other decisions with significant economic impact; and

- 11 - ruawAbilis\1439 ethics law update\bill 2a comn comected.doc
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(6) law enforcement[; and

(7)  controlling access to confidential information].

The Executive and Council, respectively, must annually review the list

of employees designated under subsections (a)(4), (a)(5), (a)(6), (b)(7),

and (b)(8) for compliance with the purposes of this Article.]

Financial disclosure statement; procedures.

(1) Each public employee required to file a public financial
disclosure statement under subsection 19A-17(a) must file the
statement under oath by April 15 of each year for the previous
year.

(2) Any person nominated by the County Executive to hold any
office listed in paragraph 19A-17(a)(2) must file the statement
before the Council confirms the appointment.

(3) If the Council makes an appointment to any office listed in
paragraph 19A-17(a)(2), the applicant must file the statement as
part of the application for the position.]

Unless a statement has been filed under subsection (a), each candidate

for an office listed in paragraph 19A-17(a)(1) must file with the Board

of Supervisors of Elections a financial disclosure statement under oath
for the year before the year in which the certificate of candidacy is filed.

The statement must be filed with the certificate of candidacy.]

If a certificate of candidacy is filed before January 1 of the year in

which the election is held, the candidate must file a supplemental

financial disclosure statement under oath for the year before the year in
which the election is held. The supplemental statement must be filed
with the Board of Supervisors of Elections on or before the last day to

withdraw a candidacy. The Board of Supervisors of Elections must

=12 - fuawibills\1430 ethics law update\bill 2a comn corrected.doc
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notify each candidate of this obligation to file a supplemental financial

disclosure statement at least 20 days before the last day to withdraw a

candidacy. If the candidate fails to file a timely supplemental statement,
the candidacy is withdrawn.]

[(d) The Board of Supervisors of Elections must not accept a certificate of

candidacy or certificate of nomination unless a financial disclosure

statement in proper form has been filed. Within 30 days after receiving

a statement, the Board must forward the statement to the Commission to

be retained under this Chapter.]

& @

(A)

(B)

©

(D)

Any person required to file under subsection 19A-17(b)

must file a financial disclosure statement under oath with

each director of a County agency with which the person

was affiliated during the reporting period. Any person

required to file under subsection 19A-17(b) who is not

supervised by a director must file a financial disclosure

statement under oath with the Chief Administrative

Officer.

The statement must be filed by April 15 for the previous

year.

The director or the Chief Administrative Officer must

review the statement to see if:

(1)  the answers are complete;

(i) there is any conflict of interest with the person's
official duties; and

(iii) there is any potential conflict of interest.

The Chief Administrative Officer may designate the head

of a County agency to review a statement. A director of a

- 13- fuawibilis\1439 ethics law update\bili 2a comn comected doc
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County agency or the Chief Administrative Officer may
designate the deputy director of the agency or the chief of a
division of the agency to review a statement. The
designator must inform the Commission of the delegation.
The designee is subject to the same rules of confidentiality
as the designator.
After certifying that each part of the statement has been
completed and that, on the basis of the information reported,
there is no conflict of interest or potential conflict of interest with
the filer’s official duties, the agency director or Chief
Administrative Officer must forward the statement to the
Commission within 30 days after receiving it. The agency
director or the Chief Administrative Officer may retain a copy of
the statement for one year after forwarding it to the Commission.
If asked by an agency director, the Chief Administrative Officer,
the County Executive, a Council member, or the filer of the
statement, the Commission must review any statement within 120
days after receiving it.
The Commission, the Chief Administrative Officer, the County
Executive, a member of the County Council, the County
Attorney, the Director of the Office of Legislative Oversight, the
filer of the statement, or their designees, may review a statement
at any time. A designee must be appointed in writing and is
subject to the same rules of confidentiality as the designating
party. .
Any confidential financial disclosure statement filed under this

Chapter must not be made available to the public for

-14- fAawbills\1438 ethics law update\bill 2a comn comrected.doc
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examination. The Commission must retain each statement for 6
years. After the 6-year period expires, the Commission must
destroy each statement unless the Commission determines that
the statement is needed to resolve an investigation or complaint.]

Each public employee required to file an annual financial disclosure

statement under Section 19A-17 must also file a financial disclosure

statement:

(1) within 15 days after the employee begins employment in a
position covered by Section 19A-17, covering the current
calendar year up to the date of filing and, unless the employee has
already filed a statement for the previous year, the previous
calendar year; and

(2) before the employee leaves a position covered by Section 19A-
17, unless the employee has taken another position covered by
Section 19A-17. The Director of Finance must not issue an
employee's final paycheck until the employee has filed a
statement required by this paragraph. Any statement filed under
this paragraph must be treated and reviewed as if it were an
annual statement, except that it need only report on the period
after the employee's last previous annual statement, if any.]

The Commission must make available each statement filed under

subsection 19A-17(a) for examination and copying during normal office

hours. The Commission may charge reasonable fees and adopt
procedures for examining and copying statements.]

The Commission must provide forms for filing financial disclosure

statements. Forms should be made available no later than January 1

each year.]

-15-  tuawibills\1439 ethics law update\bill 2a comn comected.doc



375
376
377
378
379
380
381
382
383
384
385
386
387
388
389
390
391
392
393
394
395
396
397
398
399
400

[®

[0

BiLL NO. 39-14 (CORRECTED COPY)

A person must not use any financial disclosure statement required under

this Chapter for commercial purposes.]

A financial disclosure statement is filed under oath if the person signs a

declaration that the financial disclosure statement is made under the

penalties of perjury.]

Each public employee required to file a public financial disclosure

statement under Section 19A-17 must file a financial disclosure

statement in the system established by the Chief Administrative Officer

under subsection (h):

(1)

2)

previous calendar year, covering the year just ended;

within 15 days after a public employee begins employment in a

position covered by Section 19A-17, covering the prior year and

the current year up to the date of filing;

before an employee leaves a position covered by Section 19A-17,

unless the employee has taken another position covered by

Section 19A-17. The Director of Finance must not issue an

employee's final paycheck until the employee has filed a

statement required by this paragraph. Any statement filed under

this paragraph must cover the period since the employee's last

filed statement:

before the Council confirms the appointment of any person

nominated by the County Executive to hold any office listed in

subsection 19A-17(b), covering the prior year and the current

year up to the date of filing. Any person required to file a report

under this paragraph need not file a report under paragraph (2)

=16~ £lawibilis\1438 ethics law updatebill 2a comn comected.doc
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unless 90 days has passed since the filing of the report under this

paragraph; and

(5) as part of the application for a Council-appointed office listed in

subsection 19A-17(b), covering the prior year and the current

year up to the date of filing. Any person required to file a report

under this paragraph need not file a report under paragraph (2)

unless 90 days has passed since the filing of the report under this

paragraph.
Each candidate for an office listed in subsection 19A-17(a) must file

with the County Board of Elections a financial disclosure statement

covering the prior year and the current year up to the date of filing the

candidate’s certificate of candidacy. The statement must be filed with

the certificate of candidacy or certificate of nomination. The County

Board of Elections must not accept a certificate of candidacy or

certificate of nomination unless a financial disclosure statement in

proper form has been filed. If a statement has been filed under

subsection (a), then the statement required by this subsection need only

cover the current year up to the date of filing the certificate of candidacy

or nomination.

If at the end of a calendar year in which a candidacy is pending and no

election has occurred, the candidate must file a financial disclosure

statement with the County Board of Elections covering the year just

ended. The statement must be filed on or before the last day to

withdraw a candidacy. The County Board of Elections must notify each

candidate of this obligation to file the financial disclosure statement at

least 20 days before the last day to withdraw a candidacy. If the

-17 - fuawibills\1439 ethics law update\bill 2a comn corrected.doc
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candidate does not file a timely statement under this subparagraph, the

candidacy is withdrawn by operation of law.

(d) The County Board of Elections must not accept a certificate of

candidacy or certificate of nomination unless the candidate has filed a

financial disclosure statement in proper form.

e O

(A)

Any person, other than a candidate for elective office, who

(B)

is required to file under Section 19A-17, must file a

financial disclosure statement in an electronic system set

up to receive and administer financial disclosure reports.

The filer must certify that each statement was made to the
best of the filer’s knowledge and belief.
The Chief Administrative Officer must review each

(8)]

Council Administrator must review each statement for

each filer in the Legislative Branch, to see if:

(i)  the answers are complete; and

(ii) there are conflicts or potential conflict of interests
with the filer's official duties.

For each filer who is an incumbent under Section 19A-

(D)

17(a), the Chief Administrative Officer must review each

statement for the position of County Executive and the

Council Administrator must review each statement for

each member of the County Council.

For departments and offices in the Executive Branch, the

Chief Administrative Officer may designate the head of a

department or office to review a statement. For offices of

the Legislative Branch, the Council Administrator may -
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designate the head of an office to review a statement. A

director of a County department or office or the Chief

Administrative Officer or the Council Administrator, as

appropriate, may designate the deputy director of the

department or the chief of a division to review a statement.

Each designation must be reported to the Chief

Administrative Officer or the Council Administrator, as

appropriate, and to the Commission. The reviewer may

seek the advice of public employees familiar with the

filer’s official responsibilities, including the filer’s

supervisor, in evaluating the report under subparagraph

(B).

Each reviewer must certify within 30 days that the statement has

there is no conflict of interest or potential conflict of interest with

the filer’s official duties. If a reviewer cannot so certify or has

identified a conflict of interest or potential conflict of interest, the

reviewer must immediately notify the Commission and the Chief

Administrative Officer for an employee of the Executive Branch

and the Council Administrator for an employee of the legislative

branch that the reviewer is unable to certify the statement.

The Commission must make available each statement filed under this

Article for examination and copying during normal office hours. The

Commission may charge reasonable fees and adopt procedures to

examine and copy statements.
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The Commission must make available the electronic form for filing

annual financial disclosure statements by the first business day of each

calendar vyear.

The Chief Administrative Officer must establish and maintain an

electronic system to facilitate filing of and public access to financial

disclosure statements required under this Article. Any electronic system

must report, current to within one business day, an accurate list of each

public employee required to file a statement under Section 19A-17,

whether the employee is required to file under subsections 19A-17(a),

(b), or (c), and include the employee’s position, necessary contact

information, the reviewer, and whether the report is an initial, annual, or

final report. This list must be current and correspond to personnel

records and records of memberships in boards, committees and

commissions. Any electronic system must be able to generate reports

upon request of the Chief Administrative Officer, the Council

Administrator, or the Commission detailing who is required to file and

the current state of compliance by public employees with financial

disclosure filing and review requirements under this Article. The

County Executive must annually, or more frequently as requested,

provide the list of employees designated to file financial disclosure

reports to the Council. The Commission must make all necessary

accommodations for any person who does not have access to the

electronic system.

A person must not use any financial disclosure statement required under

this Chapter for commercial purposes.

The Commission must retain each financial disclosure statement filed

under this Article for 4 years. For each filer filing under subsection
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19A-17(a), the retention period must be at least 6 years, after which

each record must be archived.

Content of financial disclosure statement.

[The financial disclosure statement required under Section 19A-17 must

disclose the following information about the filer for the previous year:]

[(2)

[(b)

all economic interests in any real property, including leasehold interests

and interests in oil, gas, or mineral royalties or leases, if the property is

located in Montgomery County, Prince George's County, Howard

County, or Frederick County, Maryland; the District of Columbia; or

Fairfax County or Loudoun County, Virginia. The filer must specify:

(1)  the nature of each property, and its location by street address,

‘mailing address, or legal description;

(2) the nature and extent of the interest held, and any applicable
conditions and encumbrances;

(3) how, when, and from whom the interest was acquired,;

(4) the nature and amount of the consideration given in exchange for
the interest. If the interest was not acquired by purchase, the filer
must provide the fair market value of the interest when it was
acquired;

(5) ifan interest was transferred during the previous year:

(A) the interest transferred,;
(B) the nature and amount of the consideration received; and
(C) to whom the interest was transferred; and

(6) the name of any other person with an interest in the property;]

all economic interests in any business. In this subsection, business does

not include an agency or instrumentality of federal, state, County, or

local government. The filer must specify:
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the name of the business. If the business is a corporation, the filer
must list the stock exchange (if any) on which the corporation's
securities are traded and the corporation's trading symbol. If
securities of the business are not publicly traded, the filer must
list the address of the business' principal office;

the nature and value of the interest held, and any applicable
conditions and encumbrances. The filer must specify what
percentage of the business the filer owns, if the filer knows the
percentage; and

if an interest was acquired or transferred during the previous year,
the filer must describe the interest acquired or transferred, the
nature and amount of the consideration and, if known, the name

of the other person or business in the transaction;]

each source of income from an economic interest that is not disclosed

elsewhere, from which the filer received or was entitled to receive $500

or more during the previous year. The filer must specify:

(D

@)
€)

the name, and the address of the principal office or residence, of

the source;

the type of income; and

the amount of income by category:

(A) $500 to $5,000; or

(B) over $5,000.

(4) (A) If the source and the filer have a confidential relationship,
the filer need not report the information required under

paragraph (1) unless the source:
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(i)  is registered or must register as a lobbyist on a
matter that is or could be considered by the County
agency with which the filer is affiliated,;

(ii)  does business with the County agency with which
the filer is affiliated,;

(iii) owns or operates a business that is regulated by the
County agency with which the filer is affiliated; or

(iv) has an economic interest that is different from the
public interest, which the filer may substantially
affect in performing the filer's official duties.

The Commission must designate only one person to review

this information. If the reviewer finds a reasonable basis to

believe that a violation of this Chapter, or Sections 2-109,

11B-51 or 11B-52(a), has occurred, the entire Commission

may review the information.

Confidential relationship means a relationship between

two persons that creates a privilege against testifying under

state law;]

each gift given to the filer, to a member of the filer's immediate

family, or to any other person at the filer's direction, during the

previous year if the donor of the gift:

(A)

®B)

is registered, or must register, as a lobbyist on a matter that
is or could be considered by the County agency with which
the filer is affiliated;

does business with the County agency with which the filer

is affiliated; or

-23- f\lawibills\1439 ethics law update\bili 2a comn corrected.doc



584
585
586
587
588
589
590
591
592
593
594
595
596
597
598
599
600

601

602
603
604
605
606
607
608
609

()

3)

BiLL NO. 39-14 (CORRECTED COPY)

(C) owns or operates a business that is regulated by the County
agency with which the filer is affiliated.
The filer must specify:
(A) the nature of each gift;
(B) the value of each gift by category:
(1)  $50 or under;
(i) $51 to $100;
(iii) $101 to $500; or
(iv) over $500; and
(C) the person who gave the gift or directed, either directly or

indirectly, that the gift be given.

The filer need not report the following gifts on any part of the

financial disclosure statement:

(A)

(B)

©

a gift to the filer with a value of less than $50, unless the
same person gave the filer, members of the filer's
immediate family, another person at the filer's direction, or
any combination of them, gifts totaling more than $100
during the previous year;

a gift to a member of the filer's immediate family with a
value of less than $100, unless the same person gave the
filer, members of the filer's immediate family, another
person at the filer's direction, or any combination of them,
gifts totaling more than $100 during the previous year;

a gift received under Section 19A-16(d)(5), unless the gift
is admission to a cultural or sports event valued at $50 or

more;
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(D) a gift from a relative of the filer, or a gift to a relative by

the filer, unless:
(i)  the value of all gifts from the same relative exceeds
$100, and

(ii) the relative:
(a) isregistered, or must register, as a lobbyist on
a matter that is or could be considered by the
County agency with which the filer is
affiliated;
(b) does business with the County agency with
which the filer is affiliated; or
(c) owns or operates a business that is regulated
by the County agency with which the filer is
affiliated; or
(E) apolitical contribution governed by state law;]
(1) all offices, including any directorship, trusteeship, or partnership,
held at any time during the previous year in any business that:
(A) is doing business with or is regulated by a County agency;
(B) has an office in the County; or
(C) to the filer's knowledge, has an interest in real property
located in the County.
(2)  The filer must specify:
(A) the name, and the address of the principal office, of each
business; and
(B) the title and nature of each office;]
all liabilities over $500 owed at any time during the previous year by the

filer, except a debt owed to a relative. The filer need not report any debt
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less than $5000 owed on a consumer credit card account. The filer need

not report a debt over $5000 owed on a consumer credit card account

unless the debt is owed for more than 90 days. A consumer credit card

account is an open-ended credit card account used to obtain money,

property, or services for personal, family, or household purposes. The

filer must specify:

(1)  to whom the liability is owed,;

(2)  the amount owed at the end of the year;

(3)  the terms of payment of the liability;

(4) how much the principal amount of the liability increased or
decreased during the year; and

(5) any security given for the liability;]

all debts over $500 owed to the filer at any time during the previous

year, except a debt owed by a relative. The filer must specify:

(1)  the debtor;

(2) the amount of the debt at the end of the year;

(3) the terms of payment of the debt;

(4) how much the principal amount of the debt increased or
decreased during the year; and

(5) any security given for the debt;]

a list of all members of the filer's immediate family who are employed

in any capacity by a County agency; and]

any other interest or information that the filer wahts to disclose to carry

out the purposes of this Chapter.]

If the filer is required to file under paragraph 19A-17(a)(1), the filer

must list the amount and issuer of each bond or other secuﬁty owned

during the previous year that was issued by the County, any bi-county
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agency with jurisdiction in the County, and any city or town in the
County.]

If the filer is required to identify any person or business, the filer must
designate, if known, whether that person or business has done business
or expects to do business with, or is regulated by, a County agency.]

In this Section and Section 19A-20, interest means any interest held at
any time during the previous year.]

If a filer is required to report any amount or value, including the value
of any property, under this Section, except subsections (c) and (d), the
filer may specify the amount or value by category:

(1)  $1000 or less;

(2)  over $1000.]

Each financial disclosure statement filed under Section 19A-17(a) must

disclose the following;

(1) Interests in real property.

(A) The statement must identify each interest in real property,

regardless of the property’s location.

(B) For each interest in real property, the statement must

include:

(i)  the nature of the property, and the location by street

address, mailing address, or legal description of the

rope

(ii) the nature and extent of the interest held, including

any condition or encumbrance on the interest;

iii) the date when, the manner in which, and the identity

of the person from whom the interest was acquired;
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the nature and amount of the consideration given in

exchange for the interest or, if the interest was

acquired other than by purchase, the fair market

value of the interest when it was acquired;

if any interest was transferred, in whole or in part, at

any time during the reporting period, a description

of the interest transferred, the nature and amount of

the consideration received for the interest, and the

identity of each person to whom the interest was

transferred: and

the identity of any other person with an interest in

the property.

(2) Interests in corporations, partnerships or other businesses.

(A) The statement must list each interest in any corporation,

partnership, limited liability partnership, limited liability

corporation, sole proprietorship, or other business.

(B) For each interest reported, the statement must specify:

(@

i1l

the name and, unless the interest is traded publicly

on a national exchange, the address of the principal

office of the corporation, partnership, limited
liability partnership, limited liability corporation,

sole proprietorship, or other business;

the nature and amount of the interest held, including

any condition or encumbrance on the interest;

for any interest transferred, in whole or in part, at

any time during the reporting period, a description

of the interest transferred, the nature and amount of
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717 the consideration received for the interest, and, if
718 known, the identity of the person to whom the
719 interest was transferred; and

720 (iv) for any interest acquired during the reporting period:

721 (1) the date when, the manner in which, and the
722 | identity of the person from whom the interest
723 was acquired; and

724 (2) the nature and amount of the consideration
725 given in exchange for the interest or, if the
726 interest was acquired other than by purchase,
727 the fair market value of the interest when it
728 was acquired.

729 (C) A filer may satisfy the requirement to report the amount of
730 the interest held under subparagraph (BX(ii) by reporting

731 instead of a dollar amount:

732 (i)  for an equity interest in a corporation, the number of
733 shares held and, unless the corporation’s stock is
734 publicly traded, the percentage of equity interest
735 held; or

736 (ii) for an equity interest in a partnership, the percentage
737 of equity interest held.

738 (D) For purposes of subparagraph (B)(i), the filer need not
739 report the address of any publicly held company.

740 (3) Gifts.

741 (A) The statement must list each gift valued at more than $20
742 or any series of gifts totaling $100 or more received during
743 the reporting period from or on behalf of, directly or
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indirectly, any one person who does business with the

County.
(B) For each gift listed, the statement must specify:

(@
(i)

the nature and value of the gift; and

the identity of the person from whom, or on behalf

of whom, directly or indirectly, the gift was

received.

Employment with, or interests in, entities doing business with the

County.
The statement must identify each office, directorship, and

(A)

(B)

salaried employment by the filer or member of the filer’s

immediate family held at any time during the reporting

period with any entity doing business with the County.

For each position listed under this Section, the statement

must include:

@

(ii)

iii

the name and address of the principal office of the

business entity:

salaried employment held, and the date it started;

and

the name of each County agency with which the

entity is involved, indicated by identifying one or

more of the three categories of "doing business", as

defined in Section 19A-4(e).

(5) Indebtedness to entities doing business with the County.
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(A) The statement must identify each liability, other than a

retail credit account, to any person doing business with the

County owed at any time during the reporting period by:

(i)  thefiler; or

(ii) a member of the filer’s immediate family if the filer

was involved in the transaction giving rise to the
liability.
(B) For each liability reported under this paragraph, the

statement must specify:

(i)  the identity of the person to whom the liability was

owed, and the date the liability was incurred;

(ii) the amount of the liability owed at the end of the

reporting period;

iii) the terms of payment of the liability, and the extent

to which the principal amount of the liability was

increased or reduced during the year; and
(iv) the security, if any, given for the liability.

Employment with the County. The statement must identify each

immediate family member of the filer employed by the County in

any capacity at any time during the reporting period.

Sources of earned income.

(A) The statement must list the name and address of each

employer of the filer, other than the County Government,

and each business entity of which the filer or a member of

the filer’s immediate family was a sole or partial owner

and from which the filer or member of the filer’s

immediate family received earned income at any time
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during the reporting period. The statement must include

the source of each fee for services provided by the filer

during the reporting period. However, a filer need not

include any information with respect to any person for

whom services were provided by any firm or association of

which the filer was a member, partner, or employee unless

the filer was directly involved in providing those services.

The filer need not disclose a minor child’s employment or

business ownership if the agency that employs the filer

does not regulate, exercise authority over, or contract with

the place of employment or business entity of the minor
child.

If a source of earned income and the filer have a

confidential relationship which creates a privilege against

testifying under state law, the filer need not report the

identity of the source unless the source:

(1)  is registered or must register as a lobbyist on a

matter that is or could be considered by the County

agency with which the filer is affiliated;

(ii) does business with the County agency with which
the filer is affiliated;

(iii)) owns or operates a business that is regulated by the

County agency with which the filer is affiliated; or

(iv) has an economic interest that is different from the

public interest, which the filer may substantially

affect in performing the filer's official duties, in
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manner prescribed by the Commission.

(8) The statement may also include any additional interest or

information that the filer wishes to disclose.

For the purposes of subsections (a)(1) and (a)(2), the following interests

(1) an interest held by a member of the filer’s immediate family if

the filer, at any time during the reporting period, directly or

indirectly controlled the interest;

(2) an interest held by a business entity in which the filer held a 30%

or greater interest at any time during the reporting period; or

(3) an interest held by a trust or estate in which, at any time during

the reporting period:

(A) the filer held a reversionary interest or was a beneficiary;

or
(B) ifarevocable trust, the filer was a settlor.
Each statement filed under Section 19A-17(b) must disclose all

information required to be disclosed under subsection (a). However, the

filer need not specify the nature or amount of consideration given in

debt, the filer need only disclose the information required under
subsection (a)(5)(A).
Each statement filed under Section 19A-17(c) must disclose the

information required in subsection (a)(3) with respect to gifts and must

disclose the information otherwise required in subsection (a) only with

respect to any interest, compensated position, or liability that may create

a conflict under Section 19A-11 or is prohibited under Section 19A-12.
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Interests attributable to filers.]

[Under section 19A-19, the following must be reported as an economic interest

of the filer:
(a)
(b)

(©)

(d)

19A-20.

any economic interest held by a member of the filer's immediate family;

any economic interest held by a relative of the filer, if:

(1) the interest was controlled by the filer, directly or indirectly, at
any time during the previous year; and

(2) the interest could be affected by an action or a failure to act by
the filer in the performance of official duties;

any economic interest in real property held by a business in which the

filer owns an interest, if the property is located in Montgomery County,

Princé George's County, Howard County, or Frederick County,

Maryland; the District of Columbia; or Fairfax County or Loudoun

County, Virginia; and if the filer's prorated interest in the real property

has a market value of more than $1,000. If the securities of the business

are publicly traded, the filer need not report the interest in the real

property; and |

any economic interest held by a trust, except a common trust fund, if the

filer:

(1)  holds an income interest of more than $1,000;

(2) holds a reversionary interest of more than $1,000; or

(3) is atrustor or beneficiary of a revocable trust.]

Certifications regarding conflicts of interest.

In addition to any other requirement of this Article, each person who

files a financial disclosure statement under Section 19A-17 must certify

immediate family or relatives have any interest, including any liability,
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that may create a conflict of interest under Section 19A-11 or 19A-12.

If a filer is unable to so certify, the filer must separately identify, in the

manner required by the Commission, any interest that may create a

conflict of interest under Section 19A-11 or 19A-12.

(b) The annual certification filed under subsection (a) must be filed by April
15 of each year with the filer’s financial disclosure statement.

(c) If the economic interests of a filer, including those of an immediate
family member or relative, have changed since the filer’s last filed
certification such that a conflict of interest may be created under Section
19A-11 or 19A-12, or if the filer or an immediate family member
received a reportable gift from any person doing business with the
filer’s County agency or department, the filer must, within 5 days after
the event, amend the certification filed under subsection (a) and identify
each possible conflict or gift.

Approved:
Craig L. Rice, President, County Council Date
Approved:
Isiah Leggett, County Executive Date

This is a correct copy of Council action.

Linda M. Lauer, Clerk of the Council Date
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LEGISLATIVE REQUEST REPORT

Bill 39-14
Ethics - Amendments

Bill 39-14 would revise certain provisions of the County ethics law
governing financial disclosure and solicitation and acceptance of gifts
to meet certain requirements of state law.

County law should be updated to conform to state law.

To conform County law to State law.

Ethics Commission
To be requested.

To be requested.

To be requested.

To be researched.
Mike Faden, Senior Legislative Attorney, 240-777-7905

To be researched.

A violation of Chapter 19A is a Class A violation.
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MONTGOMERY COUNTY ETHICS COMMISSION

Kenita V. Barrow Mark L. Greenblatt
Chair Vice Chair

April 11, 2014

Craig Rice

Council President

Montgomery County Council

100 Maryland Avenue = =

Rockville, MD 20850 = =
gm 3

Isiah Leggett E%n _

County Executive -3 3% -

Montgomery County = oM =

Executive Office Building v -

101 Monroe Street, 2™ Floor 5 =

Rockville, MD 20850

RE: Ethics Commission Legislative Proposal
Dear Mr. Council President and Mr. County Executive:

The Montgomery County Ethics Commission (MCEC) proposes changes to the
Montgomery County Public Ethics Law to align the County’s law with Maryland State
law requirements on gifts and financial disclosure. The proposal also includes provisions
that the MCEC believes appropriate for providing assurance that County employees do
not have conflicts of interest in the performance of their duties. The proposals are
attached.

The State’s Public Ethics Law requires local governments to enact laws similar to the
State’s for their respective jurisdictions. Prior to 2010, Montgomery County’s Ethics
Law had been considered to be compliant with the State requirement of similarity. In
2010, the State Ethics Law was amended to further mandate that as to elected local
officials, local governments' laws must be equivalent to or exceed the requirements of
State law with respect to conflict of interest and financial disclosure provisions.
Moreover, the 2010 amendments required each local ethics commission to annually
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certify that their respective local laws are in compliance with the State’s requirements
with regard to elected officials. The State Ethics Commission staff has communicated
that in light of the 2010 law and other factors, including a Court case finding a local
jurisdiction’s laws not sufficiently similar to the State’s law, the State Ethics
Commission’s view on what constitutes “similar” has narrowed since the time the State
Commission viewed Montgomery County’s law as meeting the similarity requirement.

The State law requirements for local ethics laws include:

15-804. Conflict of interest laws.

(@) In general. — Except as provided in subsection (b) of this section, the
conflict of interest provisions enacted by a county or municipal corporation
under § 15-803 of this subtitle shall be similar to the provisions of Subtitle 5
of this title, but may be modified to the extent necessary to make the
provisions relevant to the prevention of conflicts of interest in that
jurisdiction.

(b) For elected local officials. — The conflict of interest provisions for
elected local officials enacted by a county or municipal corporation under §
15-803 of this subtitle shall be equivalent to or exceed the requirements of
Subtitle 5 of this title, but may be modified to the extent necessary to make the
provisions relevant to the prevention of conflicts of interest in that
jurisdiction.

15—805. Financial disclosure laws.

(b) Similarity to Ethics Law. — (1) Except as provided in paragraph (2) of
this subsection and subsection (¢) of this section, the financial disclosure
provisions enacted by a county or municipal corporation under § 15-803 of
this subtitle shall be similar to the provisions of Subtitle 6 of this title, but
shall be modified to the extent necessary to make the provisions relevant to
the prevention of conflicts of interest in that jurisdiction. (2) The financial
disclosure provisions for elected local officials enacted by a county or
municipal corporation under § 15803 of this subtitle shall be equivalent to or
exceed the requirements of Subtitle 6 of this title, but shall be modified to the
extent necessary to make the provisions relevant to the prevention of conflicts
of interest in that jurisdiction.

Representatives of the State Ethics Commission have stated that the State Ethics
Commission interprets the clauses at the end of these provisions permitting and
mandating modifications as meaning that additional requirements can be imposed that
exceed the State requirements, but that local requirements under these paragraphs cannot
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be different from the State requirements in such a way as to lessen that which is required
by State law.!

In the fall of 2011, MCEC staff began an examination of the differences between the
State ethics laws and the County’s ethics laws. In April 2012, the MCEC submitted for
State Ethics Commission staff review a draft of proposed amendments to the
Montgomery County Public Ethics Law. These proposed changes suggested altemnatives
to the County’s current ethics law as it applies to County elected officials. On April 12,
2013, another proposal was forwarded to State Ethics Commission staff. In the fall of
2013, correspondence between the State Ethics Commission staff and MCEC staff
resulted in refinement of the MCEC proposal. This proposal has been further refined as a
result of further input by the State Ethics Commission and from the Montgomery County
Attorney and from the County’s Senior Legislative Counsel. A meeting was held on
February 24, 2014, in which MCEC staff, State Ethics Commission staff, the County
Attorney and Senior Legislative Counsel discussed the then current draft.

At this meeting, State Ethics Commission staff provided general guidance as to what
language would be acceptable to the State Ethics Commission. In several instances, the
Montgomery County proposal was more specific than State faw as to what conduct would
be prohibited. The direction from the State Ethics Commission staff was for
Montgomery County to follow the State’s lead by imposing broad restrictions that could
be modified or narrowed in application through interpretation (rather than through
exceptions in the law). For example, State law prohibits the solicitation of any gift by an
employee. The State recommendation is for Montgomery County to include this broad
prohibition in the law, without any exceptions, and through MCEC interpretation of the -
prohibition, create what caveats make practical sense. County participants in the meeting
were concerned that generic provisions would not provide suitable notice of what conduct
is being prohibited. Notice of what constitutes a violation is particularly important where
violations are sanctioned by civil and criminal penalties.

Given the State Ethics Commission’s insistence on provisions being submitted that meet
its requirements, the MCEC has decided to accede to the bulk of the State Ethics
Commission staff recommendations on what should be contained in the MCEC’s
proposal for the County’s gift and financial disclosure laws. The MCEC fully recognizes
that the County’s policy makers, in particular, the County Council, may have views that
deviate from those of the State Ethics Commission about what is required by State Ethics
Law. The MCEC forwards this proposal with a genuine and vested interest in how the
County’s law is ultimately enacted. But the MCEC, meeting once monthly, cannot be an
efficient or appropriate arbiter between the State Ethics Commission and the County

' The State Ethics Commission has prepared model local laws, available on its website, which it
recommends for counties and municipalities subject to the equivalency and similarity
requirements.
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Council or County Executive on what should or must be contained in the County’s Ethics
Law.

Particular Features of Proposed Law Going Beyond State Requirements

The MCEC proposes several significant changes from the current Public Ethics Law and
adds provisions that exceed State requirements. The new features mandated by State law
include that all financial disclosures be made publicly available and that there be
increased disclosure for elected officials, particularly as regards valuation of assets.

» The proposal recommends three levels of disclosure, with elected officials
providing, consistent with State law requirements, greater disclosure than non-
elected senior County officials who are designated by law as filers. The current
designation process for identifying filers is eliminated in favor of a static statutory
list of filers being identified. A third tier of filers would be designated as filers
without the formal method 2 regulatory process existing under current law who
would only identify conflicting holdings and reportable gifts.

» The proposal explicitly imposes on the Chief Administrative Officer a
requirement to establish an electronic system for submission and management of
financial disclosure reports.

e The proposal includes a requirement to disclose sources of fees for services
provided by the filer.

o The proposal requires public employees to certify that to the best of their
knowledge, there are no conflicts of interests, or alternatively, to identify the
interests that may create a conflict of interest.

o The proposal requires public employees to report to the MCEC within S days any
new interests that may create a conflict of interest and any reportable gifts.

The MCEC contemplates making future legislative recommendations on other portions of
the County’s Public Ethics Law and is available for further comment on this proposal.

Sincerely,

[lpternt G—

Robert W. Cobb
Staff Director/Chief Counsel
Montgomery County Ethics Commission

Attachments

cc: Michael Lord, Executive Director, State Ethics Commission
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