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Executive Summary
Chapter 1.  Introduction

This report analyzes 7 legal issues raised by the Clarksburg Town Center Advisory
Committee (CTCAC) regarding the Clarksburg Town Center Development District (CTCDD) in a
report entitled “Clarksburg Development Districts — The Illegitimate Transfer of Private Financial
Obligations to the Public” (“CTCAC report”), and in other written documents submitted to the
Council. As background for Council staff’s analysis of those issues, the report: (1) discusses the
origins and policy goals of development districts; (2) reviews State and local laws governing
creation of development districts; (3) reviews facts relating to each step in the creation of the
CTCDD; (4) summarizes the status of the Clarksburg Skylark Development District (CSDD) and
Clarksburg Village Development District (CVDD); and (5) reviews relevant facts regarding the
County’s administrative practice with the West Germantown Development District (WGDD) and
Kingsview Village Center Development District (KVCDD).

Chapter 2.  Origins and Policy Goals of Development Districts

A development district is a special taxing district which is created to finance infrastructure
items required to serve new development. Development district bonds are funded by special taxes
and assessments levied on property located in a district. They are not an obligation of the County
itself. The goals of development districts include:

1. Facilitating growth and development while assuring simultaneous availability of adequate
public facilities;

2. Allocating infrastructure costs to the buyers of new commercial and re51dent1al property that
benefit directly from growth;

3. Relieving developers of the demand for cash or a balance sheet liability limiting future
borrowing; and

4. Reducing infrastructure costs that are passed on to property owners by financing those costs
with tax exempt bonds that: (i) have lower interest rates than mortgages; and (ii) are repaid
with taxes that are deductible for federal income tax purposes.

In 1994, the County enacted the Development District Act to establish procedures to create
development districts in the County. Enactment of that law was fueled by a number of factors,
including: (1) concern about the character of growth and development in the County and difficulty
in implementing master plans; (2) the Germantown West Road Club (“Road Club”); and (3) the
County’s fiscal crisis. In the early 1990s, development moratoria were in effect in Germantown and
several other areas of the County because of inadequate transportation facilities. The Road Club
urged the County to create a development district in West Germantown to help finance
infrastructure required to meet adequate public facilities requirements because conventional
financing was unavailable. The County’s fiscal crisis motivated its elected officials to find new
ways of financing infrastructure needed to implement master plans.



Chapter 3. Legal Framework for Development Districts

The development district creation process established in the Development District Act
includes 10 major steps:

Step Description

Step 1 Property owner files a petition to create a development district with the Council.
Step 2 Council holds a public hearing on the petition.

Step 3 Council adopts a resolution declaring its intent to create a development district

(“First Resolution™).

Step 4 Property owner files an application for provisional adequate public facilities
(PAPF) approval with the Planning Board.

Step 5 Planning Board approves the PAPF application.
Step 6 Executive submits a Fiscal Report to the Council.
Step 7 Council holds a public hearing on a resolution to create a development district

(*“Second Resolution™).

Step 8 Council adopts the Second Resolution.
Step 9 Council adopts a resolution authorizing development district bonds.
Step 10 Council adopts the first annual resolution levying special taxes and assessments.

Chapter 4.  Clarksburg Town Center Development District

The Council adopted a resolution creating the CTCDD on March 4, 2003. When it was
created, the CTCDD was projected to finance 9 infrastructure items. The Planning Board required 4
of those items as conditions of subdivision or site plan approvals for Clarksburg Town Center: (1)
Stringtown Road (MD 355 to Piedmont Road); (2) Piedmont Road; (3) Clarksburg Road (CTC
boundary to Piedmont Road); and (4) the Greenway trails. The total projected cost of all 9 items to
be financed by the CTCDD was $16,979,000. The total projected cost of the 4 items that were
conditions of plan approvals was $8,215,000.
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No bonds have been issued and no special taxes or assessments have been levied in the
CTCDD. The Council cannot adopt a resolution authorizing the issuance of bonds until the
Executive recommends how the bonds should be structured (e.g., the amount, term, and revenue
.sources for the bonds). The Executive cannot develop recommendations regarding how the bonds
should be structured until the Planning Board resolves issues relating to Clarksburg Town Center’s
site plan. The Executive needs to know the number and types of housing units (e.g., single-family
detached, single-family attached, or multi-family) and the square footage of all commercial property
that will be located in the CTCDD when it is fully built out.

On August 17, 2006, the Planning Board approved a compliance program for Clarksburg
Town Center that required interim site plan amendments and final project, subdivision, and site plan
amendments. On April 25, 2007, the developer filed applications for the required interim and final
plan amendments. Planning staff expect the Planning Board to act on the interim site plan
amendments by November 2007. Planning staff do not know when the Planning Board will act on
the final project, subdivision, and site plan amendments. However, they estimate that the Planning
Board will not act on the amendments before January 2008.

Chapter 5.  Clarksburg Skylark and Clarksburg Village Development Districts

On October 2, 2001, the Council adopted a resolution declaring the Council’s intent to
create the CSDD and the CVDD. The Planning Board approved the PAPF application for the
CSDD and CVDD on February 14, 2002. However, the creation of those districts paused at the
Executive Fiscal Report stage. The Council has not received an Executive Fiscal Report for either
development district and it is not known when the current Executive plans-to issue those reports.

In 2004, the developers of property located in both proposed development districts
implemented a private infrastructure charge on property located in the proposed districts as a way to
obtain reimbursement for the cost of infrastructure improvements. According to the developers, all
home buyers in the Clarksburg Village and Clarksburg Skylark developments have been required to
sign acceptance documents for the alternative private infrastructure charge when executing sales
contracts for their homes. In late 2006, the developers notified all property owners in those
developments that they were not willing to negotiate with the County indefinitely to create
development districts, and would decide by December 31, 2007 whether to begin assessing a private
infrastructure charge.

Chapter 6. West Germantown Development District
The WGDD was created on January 13, 1998. The County has levied special taxes and

assessments on property located in the WGDD each year since 2002, and will continue to do so
until the district’s bonds are paid off in 2027.
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Chapter 7.  Kingsview Village Center Development District

The KVCDD was created on July 28, 1998. The County has levied special taxes and
assessments on property located in the KVCDD each year since 2000, and will continue to do so
until the district’s bonds are paid off in 2021,

Chapter 8.  Legal Issues Raised by the CTCAC Report

The following is a list of the 7 legal issues raised by the CTCAC report, and a brief
summary of Council staff’s legal conclusions.

1, Did the Clarksburg Master Plan require the CTCDD to be created before the Planning
Board approved the Clarksburg Town Center’s subdivision plan?

No. The Clarksburg Master Plan does not control the sequence of development in
Clarksburg. The Plan expressly envisioned that alternative financing mechanisms (in addition to
County funds and traditional developer contributions) would be needed to finance infrastructure
improvements identified in the Plan. It contained recommendations regarding enactment of
development district enabling legislation and the use of development districts. As recommended in
the Plan, the County enacted the Development District Act and created the CTCDD. The Plan does
not, and legally cannot, require development district creation to precede subdivision plan approval.

2 Did the Development District Act require the CTCDD to be created before the Planning
Board approved the Clarksburg Town Center’s subdivision plan?

No. The Development District Act does not expressly require a development district to be
created before the Planning Board approves a subdivision plan for property located in that district.
The County’s administrative practice confirms that the Act allows the creation of a development
district to follow subdivision plan approval. The Council adopted the Second Resolution for the
WGDD 4 years and 2 '2 years, respectively, after the Planning Board approved the initial
subdivision plans for 2 subdivisions located in that district. The Council adopted the Second
Resolution for the KVCDD 2 !4 years after the Planning Board approved the initial subdivision plan
for the single subdivision located in that district.

3. Is using the CTCDD to finance infrastructure items that the Planning Board required as
a condition of subdivision or site plan approval consistent with the Regional District Act,
the County subdivision law, and the County zoning law?

Yes. The Regional District Act, County subdivision. law, Country zoning law, and
Development Distinct Act serve different purposes. They are not inconsistent with each other.
Although the Planning Board can require specific infrastructure items as a condition of subdivision
or site plan approval, the Board agreed that it has no legal authority to preclude the County from
paying for any item through a development district. The Development District Act expressly
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indicates that a development district can be used to fund any infrastructure item required to meet
adequate public facilities requirements. The Act’s legislative history shows that the Council clearly
intended that development districts would be used to fund adequate public facilities requirements.
The County’s administrative practice with the WGDD and KVCDD indicates that the Planning
Board, the Executive, and the Council understood that those districts would fund infrastructure
items which the Planning Board required as conditions of subdivision or site plan approval.

4. Will the CTCDD finance any infrastructure item that is not an eligible “infrastructure
improvement” under the Development District Act?

No. The Development District Act defines eligible “infrastructure improvement” to include
a “school, police station, fire station, library, civic or government center, storm drainage system,
sewer, water system, road, bridge, culvert, tunnel, street, transit facility or system, sidewalk,
lighting, park, recreational facility, or any similar public facility”. However, it also specifies that a
development district must not be used to fund an infrastructure improvement that: (1) primarily
serves the residents or occupants of only one development or subdivision; or (2) is the responsibility
of a single developer under the Planning Board’s site plan and adequate public facilities
requirements. Relying on the latter exclusion, CTCAC argued that any infrastructure item required
as a condition of subdivision or site plan approval for the Clarksburg Town Center was ineligible to
be funded by the CTCDD. CTCAC’s interpretation is not supported by the Act’s legislative history,
which clearly indicates that those 2 exclusions were intended to cover such items as internal streets
and abutting sidewalks, secondary streets that serve the interior of a subdivision, limited access
recreational facilities, a school that draws its student body only from a single development, and
intersection improvements that are needed by only one property owner. Since none of the
infrastructure items on the CTCDD’s primary list fall into any of those categories, all of them are
eligible to be funded by the CTCDD.

5. Was the Executive authorized to recommend that the CTCDD finance additional
infrastructure items beyond those the Planning Board listed as necessary to comply with
adequate public facilities and Growth Policy requirements?

Yes. The Development District Act does not preclude the Executive from recommending
additional infrastructure items and the County Charter gives the Executive authority to freely offer
that type of recommendation. Moreover, the County Growth Policy expressly authorizes the
Executive to recommend to the Council that additional infrastructure items, such as libraries, health
centers, local parks, social services, greenways, and major recreational facilities, be funded by a
development district.

6. Is the Council resolution creating the CTCDD invalid because residents of Clarksburg
Town Center were not properly notified of the Council hearing on that resolution?

No. The factual record for the Council’s public hearing on the CTCDD’s Second Resolution
shows that the Council complied with all public hearing notice requirements. The Council mailed
notice of the hearing to the owners of all privately-owned residential units in Clarksburg Town



Center as of September 30, 2002. Although there is no record that each of the 74 property owners
to whom the Council mailed a public hearing notice actually received that notice, the Development
District Act does not require proof of receipt. It only requires the Council to notify each property
owner “by mail”. CTCAC argued that the Council should have mailed the hearing notice to all
property owners on the County’s tax assessment rolls on November 1, 2002 (five days before the
hearing notice was mailed to property owners). However, the Development District Act does not
define “latest tax assessment roll” in that way.

A Did the procedures used by the Council to obtain property owner approval of the CTCDD
comply with State law governing development districts?

Yes. Chapter 20A of the County Code is a State law enacted in 1994 at the County’s request.
It authorizes the County to enact a local law to provide for the issuance of bonds to finance
infrastructure for a development district. Section 20A-1(f)(2) contains an “80% Approval
Requirement” that prohibits the creation of a development district unless the proposed district is
approved by: (1) at least 80% of the owners of real property located in the proposed district; and (2)
the owners of at least 80% of the assessed valuation of the real property located in the proposed
district.

The County Attorney believes that the 80% Approval Requirement is a nullity and did not
apply to the CTCDD because the State Express Powers Act gives the County authority to issue
special obligation bonds and the Development District Act properly exercises that authority. That
conclusion is consistent with advice given by the Maryland Attorney General in 1994. When
Attorney General Curran reviewed the bill that became Chapter 20A to evaluate its
“constitutionality and legal sufficiency”, he construed the bill in a manner that allowed the County
to issue development district bonds, while at the same time advising the County to also rely on its
home rule powers as authority to issue those bonds.

If Chapter 20A is viewed as a valid law, the property owner approval that preceded the
CTCDD’s First Resolution complied with that law. Chapter 20A does not specify, when, in the
development district timeline, its 80% Approval Requirement applies; it simply states that the
district may not be created unless the 80% Approval Requirement is met. The Development
District Act, which applies the 80% Approval Requirement at the First Resolution stage, is
consistent with §20A-1(f). Creation of the CTCDD complied with the 80% Approval Requirement
because the developer of Clarksburg Town Center was the sole owner of property located in the
proposed CTCDD when the Council adopted the First Resolution for the CTCDD.

Chapter 9.  Issues for Further Discussion
Chapter 9 of this report discusses issues that arose in the course of preparing the report

which do not relate directly to the legal issues raised by CTCAC. It also includes Council staff’s
initial recommendation for resolving each issue. '
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Chapter 1. Introduction
A, Assignment

In a letter dated March 20, 2007, the Clarksburg Town Center Advisory Committee
(CTCAC) transmitted to the Council a 98-page report entitled *Clarksburg Development
Districts — The Illegitimate Transfer of Private Financial Obligations to the Public” (“CTCAC
report”). (See Document 1 in the Document Supplement. )

Council President Praisner directed Council staff and the Office of Legislative Oversight
(OLO) to prepare a comprehensive analysis of the issues raised by CTCAC, including a review
of the history of development districts in the County. Council Vice-President Knapp asked that
the final staff report include:

. A summary of the policy goals of development districts;

. A generic list of the steps necessary to create and implement a development
district, including the roles of the Executive, Council, and Planning Board;

. A review of the actions taken in the creation and implementation of the
Germantown development districts;

. A review of the actions taken to date for any development district in Clarksburg;
and
o A specific discussion of how the list of infrastructure items to be funded with any

development district had been developed.

B. CTCAC Report

The CTCAC report discussed alleged violations of State and County law regarding the
creation of the Clarksburg Town Center Development District (CTCDD). Although the report’s
title referred to all of the Clarksburg development districts, the report focused almost exclusively
on facts relating to the CTCDD. Except for a few comments about the current status of the
Clarksburg Skylark Development District (CSDD) and Clarksburg Village Development District
(CVDD), the report did not discuss those districts.!

The attorney representing CTCAC summarized the legal issues raised in the CTCAC
report in a letter to Chief Administrative Officer Timothy Firestine dated March 16, 2007
(“CTCAC Attorney’s First Letter”), and further elaborated on those issues in letters to other
County officials dated June 5, 2007 (“CTCAC Attorney’s Second Letter”) and August 3, 2007
(“CTCAC Attorney’s Third Letter”).2 (See Documents 3, 6, and 7 in the Document

' CTCAC Report, pp.52 and 94,
? June 5, 2007 letter from David Brown to County Attorney Leon Rodriguez, et. al.; and August 3, 2007 letter from
David Brown to Council President Marilyn Praisner.



Supplement.) Although each of those letters described the issues somewhat differently, Council
staff believes that they can fairly be summarized as follows: ‘ '

- L

Did the Clarksburg Master Plan require the CTCDD to be created before the Planning
Board approved the Clarksburg Town Center’s subdivision plan?

Did the Development District Act require the CTCDD to be created before the Planning
Board approved the Clarksburg Town Center’s subdivision plan?

Is using the CTCDD to finance infrastructure items that the Planning Board required as a
condition of subdivision or site plan approval consistent with the Regional District Act,
the County subdivision law, and the County zoning law?

Will the CTCDD finance any infrastructure item that is not an eligible “infrastructure
improvement” under the Development District Act?

Was the Executive authorized to recommend that the CTCDD finance additional
infrastructure items beyond those the Planning Board listed as necessary to comply with
adequate public facilities and Growth Policy requirements?

Is fhe Council resolution creating the CTCDD invalid because all residents of Clarksburg
Town Center were not properly notified of the Council hearing on that resolution?

Did the property owner approval process for the CTCDD comply with State law
governing development districts?

The CTCAC report expressly noted that CTCAC did not question “the Council’s underlying
policy cgecision” to use a development district to finance infrastructure items in Clarksburg Town
Center.

As a remedy for alleged illegalities in the Clarksburg development district process, the

CTCAC report requested:

Dissolution of all Council resolutions for Clarksburg development districts and removal
of Clarksburg development district funding from the CIP;

A thorough, independent investigation and fact finding to verify and publicly report on
development district implementation;

The County’s commitment to enforcing existing infrastructure improvement obligations
previously approved by the Planning Board; and

Full review and amendment to, if not repeal of, Chapter 14.*

3 CTCAC report, p.4.
14 at 98.



C. Scope

In response to Council President Praisner’s and Council Vice-President Knapp’s requests,
. this report: (1) discusses the origins and policy goals of development districts; (2) reviews the
State and local law governing creation of development districts; (3) reviews the facts relating to
each step in the creation of the CTCDD; (4) summarizes the status of the CSDD and CVDD; (5)
reviews relevant facts regarding the County’s practice with the West Germantown Development
District (WGDD) and Kingsview Village Center Development District (KVCDD); (6) analyzes
the legal issues raised by CTCAC; and (7) identifies issues that merit further discussion.

With regard to the WGDD and KVCDD, this report focuses on facts illuStrating the
County’s practices regarding 3 legal issues raised by CTCAC (see issues 2, 3, and 4 on page 2 of
this report). Specifically, it addresses the following 3 questions:

(1) Did the Council create the WGDD and KVCDD before or after the Planning Board
approved the subdivision plans for projects located in those districts?

(2) Did the WGDD or KVCDD finance any infrastructure item that the Planning Board
required as a condition of subdivision or site plan approval for projects located in each
district?

(3)  Did the Planning Board, Executive, or Council conclude that any infrastructure item
proposed to be funded by the WGDD or KVCDD was ineligible because it: (1) primarily
served the residents or occupants of only one development or subdivision; or (2) was the
responsibility of a single developer under the Planning Board’s site plan and adequate
public facilities requirements?

In June 2006, County Executive Duncan appointed the Clarksburg Development District
Advisory Committee (CDDAC) and directed that group to prepare recommendations regarding
next steps in implementing development districts in the Clarksburg area. On March 21, 2007,
CDDAC submitted a report entitled “Clarksburg Development Districts: An Advisory Report”
(“CDDAC report”™) to County Executive Leggett, (See Document 2 in the Document
Supplement.) Some issues raised in the CDDAC report overlap with those raised in the CTCAC
report. However, the CDDAC report also raised additional legal questions, including:

)] Did all sales contracts for homes purchased in the existing and proposed Clarksburg
development districts (CTCDD, CVDD, and CSDD) comply with the notice requirements
of the Development District Act?

@ Who should receive the credit authorized under the County’s transportation impact tax
law (Chapter 52, Article VII) against any transportation impact tax paid for property
located in the CTCDD, CVDD, or CSDD (developers, home builders, or homeowners)?

(3)  Are the private development districts created in settlement documents signed by home-
buyers in the proposed CSDD and CVDD legally enforceable?



The CDDAC report also questioned, as a policy matter, whether it is fair to require: (1)
Clarksburg residents to pay for general benefit infrastructure items through a development
district; and (2) only some Clarksburg residents to pay a development district tax. This report
. does not address the additional legal and policy questions raised by the CDDAC report because
they do not relate to the authority and roles of the Planning Board, Executive, and Council in
creating development districts, which are the focus of this report.

In a letter to Council President Praisner dated March 27, 2007, Inspector General Thomas
Dagley informed the Council that he had initiated an audit of cost data and related information
for selected projects from the County’s Capital Improvements Program (CIP), including all road
projects to be financed by the CTCDD. (See Appendix 19.) The Inspector General identified 2
objectives for that audit: (1) evaluate the reliability of cost data, financial statements, and
underlying support documentation provided to the Executive, Council, and staff in support of
selected projects in the fiscal year 2007 CIP; and (2) determine if County policies and procedures
are in place to provide adequate internal controls. This report does not address those issues.

D. Methodology

This report is the product of collaborative effort between Council and OLO staff. With 2
exceptions, the body of the report was written primarily by Council Senior Legislative Atiorney
Kathleen Boucher. Chapter 9, Section A was written primarily by Deputy Council Staff Director
Glenn Orlin. Chapter 9, Section B, was written primarily by Council Senior Legislative
Attorney Michael Faden. The fact finding reports that are included as Appendices 1 through 3
and the discussion of development exactions that is included as Appendix 4 were written
primarily by OLO Senior Legislative Analyst Sue Richards. The following Council and OLO
staff provided invaluable assistance with both components: Steve Farber, Karen Orlansky,
Glenn Orlin, Michael Faden, Jeff Zyontz, Amanda Mihill, Karen Pecoraro, and Teri Busch.

In order to obtain the legal and factual background necessary to analyze the issues raised
by CTCAC, Council staff conducted a document review of: (1) State and County laws relating
to development districts; (2) the legislative history of those laws; and (3) the legislative history
of the CTCDD, CSDD, CVDD, WGDD, and KVCDD. In addition, OLO staff conducted a
document review of the Planning Board’s regulatory records relating to development projects
located in the CTCDD, WGDD, and KVCDD. Council and OLO staff supplemented their
document reviews with discussions with current and former Executive, Planning, and WSSC
staff. Council staff also reviewed documents submitted by the County Attorney, the Planning
Board, CTCAC representatives, and attorneys representing the Clarksburg developers.

State and County laws

Council staff reviewed State and County laws relating to development districts, including
the Regional District Act (Article 28 of the Maryland Code) and Chapter 14 (Development
Districts), Chapter 20A (Special Obligation Debt), Chapter 33A (Growth Policy), Chapter 50
(Subdivision of Land), and Chapter 59 (Zoning Ordinance) of the County Code.



Legislative history of State and County laws

Council staff reviewed the legislative history of Chapter 14 (Development Districts) and
. Chapter 20A (Special Obligation Debt) of the County Code. For Chapter 14, the legislative
history included all documents in the Council’s files relating to Bill 44/46-92 (1994 LM.C. ch.
12) and Bill 35-95 (1996 L.M.C. ch. 1). For Chapter 20A, the legislative history included all
documents maintained by the Department of Legislative Services in Annapolis relating to House
Bili 895 of 1994 (Laws of Maryland, Ch. 612) and House Bill 537 of 1996 (Laws of Maryland,
Ch. 625).

Legislative history of development districts

Council staff reviewed the legislative history of all Council resolutions relating to the
CTCDD, CSDD, CVDD, WGDD, and KVCDD, including:

CTCDD

First Resolution Resolution 14-648 (September 26, 2000)
Second Resolution Resolution 15-87 (March 4, 2003)
CSDD and CVDD

First Resolution Resolution 14-1009 (October 2, 2001)
WGDD

First Resolution Resolution 13-636 (July 30, 1996)
Second Resolution Resolution 13-1135 (January 13, 1998)
Bond Resolution, Resolution 13-1398 (August 4, 1998)
First annual tax resolution ~ Resolution 14-1279 (May 23, 2002)
KVCDD

Second Resolution Resolution 13-1377 (July 28, 1998)
Bond Resolution Resolution 13-1476 (October 27, 1998)

First annual tax resolution  Resolution 14-562 (June 20, 2000)

The legislative history of each district includes the action taken at each step in the development
district creation process discussed in Chapter 3, Section B. Council staff reviewed all available
documents in the Council’s files, as well as available documents provided by the Executive and
Planning Board.

OLO fact finding reports

The facts regarding creation of the CTCDD, WGDD, and KVCDD and the subdivision or
site plan approvals for property located in those districts are intricate and complex. OLO staff

conducted fact finding of specific issues to support Council staff’s legal analysis of issues raised
by CTCAC.



At the outset of the project, Council and OLO staff met with Planning staff to get answers
to the following questions: (1) Which infrastructure items funded by the CTCDD, WGDD, and
KVCDD did the Planning Board require as a condition of subdivision or site plan approval for
- projects located in those districts? (2) What was the legal basis for requiring each item as a
condition of approval? When Planning staff indicated they were unable to provide answers to
those questions, OLO staff turned to determining, for each district, whether each infrastructure
item approved for development district funding had also been required by the Planning Board as
a condition of subdivision or site plan approval and, if so, the legal basis for requiring the item as
a condition of approval.

To accomplish that task, OLO staff first identified the development projects located in the
CTCDD, WGDD and KVCDD, and then compiled the official regulatory documents relating to
subdivision and site plan approval for each project. The regulatory record that OLO staff
assembled consisted of Planning Board Opinions, Planning staff reports, memoranda specifically
referenced in the Board’s Opinions, and select memoranda provided by other agencies (e.g.,
State Highway Administration) or identified by Planning staff. OLO staff supplemented its
review of regulatory documents with other development district decision documents, information
from Project Description Forms in the CIP, and discussions with current and former Executive,
Planning, and WSSC staff. OLO staff did not review plan drawings, signature set documents, or
minutes of Development Review Committee meetings.

The results of OLO fact finding are compiled in Appendices 1 through 4 of this report.
The first 3 appendices present a comprehensive analysis of the facts relating to the creation of the
CTCDD, WGDD and KVCDD, and the subdivision or site plan approvals for projects located in
those districts. Appendices 1A, 2A, and 3A contain chronologies of the creation of each
development district and the subdivision or site plan approvals for projects located in those
districts. Appendices 1B, 2B, and 3B discuss how the list of infrastructure items funded by
each development district evolved after a petition to create the district was filed with the Council.
Appendices 1C, 2C, and 3C explore whether the Planning Board required any infrastructure
items funded as a condition of subdivision or site plan approval and, if so, the legal basis for
requiring each item as a condition.

Appendix 4 contains a discussion of development exactions and their history in the
County. It also examines the coordination of development district taxes with WSSC’s system
development charge, using a chronology of the Clarksburg Town Center Water Main project,
and presents information about the County’s transportation impact tax collections and potential
development district refunds in Clarksburg.

Comments received from the Planning Board

On March 22, 2007, Council President Praisner sent a copy of the CTCAC report to
Planning Department staff (“Planning staff”) and requested comments on the accuracy of the
report and any other aspect of the report on which Planning staff wished to comment. In place of
comments from Planning staff, Planning Board Chair Royce Hanson provided comments on the
CTCAC report in a letter to Council President Praisner dated May 18, 2007. (See Appendix 20.)



Comments received from attorneys representing the Clarksburg developers

On May 24, 2007, Council staff received extensive comments on the CTCAC report from
- attorneys representing the developers of property located in the CTCDD, CSDD, and CVDD.
Stephen Kaufman and John Orrick, Jr. submitted a 32-page memorandum and sixteen
attachments on behalf of the developers (“Developers’ Memorandum”). (See Document 4 in the
Document Supplement.) Kurt Fischer submitted an additional 21-page memorandum on behalf
of the developer of Clarksburg Town Center (“Newland’s Memorandum™). (See Document 5 in
the Document Supplement.)

County Attorney’s opinion

The County Attorney’s conclusions on the issues raised by CTCAC are contained in a
letter to County Executive Leggett and Council President Praisner dated July 26, 2007 (“County
Attorney’s opinion”). (See Appendix 21.)

Comments received from the County Executive

After considering the County Attorney’s conclusions on the CTCAC issues, County
Executive Leggett forwarded a letter dated July 26, 2007 to Council President Praisner
containing recommendations for next steps in the Clarksburg development district process. (See
Appendix 22.)

E. Organization of Report

This report consists of 9 chapters. The following is a brief description of the 8 chapters
that follow this introductory chapter:

Chapter 2, Origins and Policy Goals of Development Districts, identifies
factors that fueled the County’s desire to create development districts, discusses
the policy goals of development districts, and describes the legislative proposals
that led to enactment of the County’s development district law.

Chapter 3, Legal Framework, reviews State and County law governing
development districts.

Chapter 4, Clarksburg Town Center Development District, contains detailed
factual background on the CTCDD. It describes the boundaries and uses of
property located in the district, provides a chronology for creation of the district,
discusses each step leading to creation of the district and the current status of the
district, analyzes whether any infrastructure item to be funded by the district was
required by the Planning Board as a condition of subdivision or site plan
approval; and discusses whether the Planning Board, Executive, or Council



concluded that any infrastructure item proposed to be funded by the district was
ineligible because it: (1) primarily served the residents or occupants of only one
development or subdivision; or (2) was the responsibility of a single developer
under the Planning Board’s site plan and adequate public facilities requirements.

Chapter 5, Clarksburg Skylark and Clarksburg Village Development
Districts, contains a brief factual background on the CSDD and CVDD. It
describes the boundaries and uses of property located in the proposed
development districts and briefly discusses the steps taken thus far to create those
districts and the current status of those districts.

Chapter 6, West Germantown Development District, contains factual
background on the WGDD, focusing on facts illustrating the County’s practices
regarding 3 legal issues raised by CTCAC. It describes the boundaries and uses
of property located in the development district, provides a chronology for creation
of the district, briefly summarizes the steps leading to creation of the district, and
whether any infrastructure item funded by the district was required by the
Planning Board as a condition of subdivision or site plan approval, and discusses
whether the Planning Board, Executive, or Council concluded that any
infrastructure item proposed to be funded by the district was ineligible because it:
(1) primarily served the residents or occupants of only one development or
subdivision; or (2) was the responsibility of a single developer under the Planning
Board’s site plan and adequate public facilities requirements.

Chapter 7, Kingsview Village Center Development Districts, contains factual
background on the KVCDD, focusing on facts illustrating the County’s past
practices regarding 3 legal issues raised by CTCAC. It describes the boundaries
and uses of property located in the development district, provides a chronology
for creation of the district, briefly summarizes the steps leading to creation of the
district, analyzes whether any infrastructure item funded by the district was
required by the Planning Board as a condition of subdivision or site plan approval,
and discusses whether the Planning Board, Executive, or Council concluded that
any infrastructure item proposed to be funded by the district was ineligible
because it: (1) primarily served the residents or occupants of only one
development or subdivision; or (2) was the responsibility of a single developer
under the Planning Board’s site plan and adequate public facilities requirements.

Chapter 8, Analysis of Legal Issues Raised by CTCAC, presents Council
staff’s analysis of the 7 legal issues raised by CTCAC.

Chapter 9, Issues for further Discussion, identifies issues that have arisen in the
course of preparing this report that do not directly relate to the legal issues raised
by CTCAC.



Abbreviations and Key Terms

The following abbreviations and key terms are used in this report: -

Abbreviation/Term

APF

APFO

CDDAC

CDDAC report

CIpP

CTC

CTCAC

CTCAC Attorney’s

First Letter

CTCAC Attorney’s
Second Letter

CTCAC Attorney’s
Third Letter

CTCAC report

CTCDD

CSDD

CvDD

Meaning

Adequate public facilities required to comply with
the APFO.

The Adequate Public Facilities Ordinance codifted
in §50-35(k) of the County Code. :

Clarksburg Development District  Advisory
Committee. ‘

The report submitted by CDDAC to the County
Executive on March 21, 2007 (see Document 2 in
the Document Supplement).

The County’s Capital Improvements Program.
Clarksburg Town Center.

Clarksburg Town Center Advisory Committee.

May 16, 2007 letter from David Brown to Chief
Administrative Officer Timothy Firestine (see
Document 3 in the Document Supplement).

June 5, 2007 letter from David Brown to County
Attorney Leon Rodriguez et. al. (see Document 6

in the Document Supplement).

August 3, 2007 letter from David Brdwn to Council
President Praisner (see Document 7 in the
Document Supplement).

The 98-page report submitted by CTCAC to the
Council on March 20, 2007 (see Document 1 in the
Document Supplement).

Clarksburg Town Center Development District.

Clarksburg Skylark Development District.

Clarksburg Village Development District.



Developer

Development District
Act

Developers’ Memorandum

Executive’s Fiscal Report

First Resolution

Growth Policy

KVCDD
MFP Committee

Newland’s Memorandum

OLO

OLO Exactions
Analysis

OLO Fact Finding
Report on the CTCDD

OLO Fact Finding
Report on the WGDD

The developer of Clarksburg Town Center. When
the petition to create the CTCDD was filed with the
Council on July 5, 2000, Terrabrook Clarksburg,
L.L.C (*Terrabrook™) owned the Clarksburg Town
Center project. In October 2003, Terrabrook
transferred ownership to NNPPII-Clarksburg, LLC
(“Newland™).

The Deveiopment District Act codified in Chapter
14 of the County Code (see Appendix 5).

May 24, 2007 memorandum and attachments sent to
the Council by the attorneys representing
developers in Clarksburg (see Document 4 in the
Document Supplement).

Development district report submitted by the
Executive to the Council (see County Code §14-8).

A resolution adopted by the Council declaring the
Council’s intent to create a development district
(see County Code §14-6).

The County Growth Policy adopted under Chapter
33A of the Code.

Kingsview Village Center Development District.
Management and Fiscal Policy Committee.

May 24, 2007 memorandum sent to the Council by
the attorney representing NNPPII-Clarksburg,
LL.C. (“Newland™), the developer of the
Clarksburg Town Center project (sce Document 5
in the Document Supplement).

Office of Legislative Oversight.

Appendix 4.
Appendix 1 (1A through 1C).

Appendix 2 (2A through 2C).
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OLO Fact Finding
Report on the KVCDD

PAPF approval

Planning Board

Planning Staff

Preliminary plan

Second Resolution

Site plan

Subdivision plan

wGDD

Appendix 3 (3A through 3C).

The Planning Board’s provisional adequate public
facilities approval for a development district (see
County Code §14-7).

Montgomery County Planning Board.
Montgomery County Planning Department Staff.

Preliminary plan of subdivision approved by the
Planning Board under the County’s subdivision law
(Chapter 50 of the County Code). In this report,
“preliminary plan” has the same meaning as
“subdivision plan”.

A resolution adopted by the Council that creates a
development district (see County Code §14-9).

A site plan for a development project approved by
the Planning Board under the County’s zoning law
(Chapter 59 of the County Code).

A preliminary plan of subdivision approved by the
Planning Board under the County’s subdivision law
(Chapter 50 of the County Code). In this report,
“subdivision plan” has the same meaning as
“preliminary plan”.

West Germantown Development District.

11



G. Acknowledgements

Council and OLO staff gratefully acknowledge the following individuals who provided

- background information for this report.

County Government

.Department of Permitting Services
Joe Cheung

Reginald T. Jetter

Tom Laycock

Alicia Thomas

Yung-Tsung Kang

Department of Public Works
& Transportation

Bruce Johnston

David Moss

Department of Finance
Jennifer Barrett
Michael Coveyou
Edward Daniel
Stephen O’Malley
John Swaney

Office of Management & Budget
John Greiner

Department of Environmental Protection
David Lake
Alan Soukup

Office of the County Attorney
Scott Foncannon

Marc Hansen

Clifford Royalty

WSSC

Development Services Program Group
Paul Bonaccorsi

Pete Domaruk

Julie Gingrich

Tom Gingrich

Kathy Maholtz

Peg Robinson

Budget Group
Mark Brackett
Sheila Cohen

Internal Audit Office -
Janice Hicks
Reong Zhao

Planning Department

Acting Director
Gwen Wright

Development Review
Rose Krasnow
Carolyn Pugh

Transportation Planning
Richard Hawthome
Ki Kim

Community Planning
Sue Edwards

Legal Department

Debra Daniel

David Lieb

Former Planning Staff

Joe Davis

Ron Welke

State Highway Administration
Ray Burns

Developers and Attorneys
Kurt Fischer

Stephen Kaufman

John Orrick, Jr.

CTCAC Representatives

David Brown
Amy Presley .

12




Chapter 2. Origins and Policy Goals of Development Districts

This Chapter discusses the origins and policy goals of development districts in the
- County. Because enactment of the County’s development district law in 1994 was fueled in part
by Germantown developers who wanted to find alternative financing mechanisms for major
infrastructure items required to meet adequate public facilities requirements, this Chapter begins
by briefly discussing those requirements. It then discusses 2 major factors leading to enactment
of the County’s Development District Act (the Germantown West Road Club and the County’s
fiscal situation in the early 1990s), 2 legislative proposals that led to enactment of the County’s
development district law, and the County’s decision to seek a specific State enabling law.

A. Exactions

Since 1961, the County has required new subdivisions to include certain infrastructure
items that are integral to each subdivision. Starting in the early 1970s, the County expanded its
regulation of new subdivisions to require that they include “adequate public facilities”. The term
“adequate public facilities” is commonly used to refer to all infrastructure items required to
support new subdivisions. However, under the County’s subdivision law, that term refers only to
6 types of infrastructure items that the Planning Board is authorized to require as a condition of
subdivision approval. Over the years, the County has used its zoning authority to require certain
types of development to include open space, parks, and other infrastructure items for public use
and enjoyment. Those types of infrastructure items (commonly called “amenities™) are imposed
under the County’s zoning law as a condition of project and site plan approval. This section
briefly discusses the law governing traditional infrastructure requirements, adequate public
facilities, and amenities.

Infrastructure items that the Planning Board requires as a condition of regulatory
approval, including those that are imposed at either the subdivision or site plan approval stages
are sometimes called “in-kind exactions”. In contrast, financial contributions that a developer
must make to cover the cost of infrastructure items needed to support development (e.g., impact
taxes) are sometimes called “financial exactions”. Exactions are one way of responding to
concerns about the infrastructure burdens associated with new development. Alternative ways to
address those concerns include: (1) rejecting new development and diverting growth to other
jurisdictions; (2) seeking assistance from other levels of government; (3) increasing taxes and/or
fees; and (4) experiencing a decline in services when development occurs without a parallel
investment in infrastructure. For a more detailed discussion of exactions in general and the
County’s use of exactions in particular, see Appendix 4.

Traditional infrastructure requirements
Since 1961, the County’s subdivision law has required new subdivisions to include roads,

alleys, crosswalks, and other “integral facilities”, including “such reasonable improvement to
[any State, County, or municipal] road in front of [the subdivision] necessary to serve the needs
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of [the] subdivision for access and traffic”.’ Today, all subdivisions must comply with additional
requirements governing storm drainage, markers, monuments, water, sewer, sidewalks, street
trees, and street lights.®

Adequate Public Facilities Ordinance

In 1973, the County adopted an Adequate Public Facilities Ordinance (APFO) as a part of
the County’s subdivision law. The APFO, which is codified in §50-35(k) of the County Code,
prohibits the Planning Board from approving a subdivision plan unless the Board finds that 6
types of public facilities are adequate to support and service the proposed subdivision, including
(1) roads and public transportation; (2) water and sewer; (3) schools; (4) police stations; (5)
firechouses; and (6) health clinics. The APFO requires the Council to adopt guidelines to
determine the adequacy of those 6 types of public facilities and specifies that a growth policy
periodically approved by the Council can serve that purpose.

Growth Policy

In 1986, the County enacted legislation outlnnng procedures that the Council can use to
adopt a Growth Policy.” The Growth Policy is the Council’s mechanism for making policy
decisions to guide the Planning Board’s implementation of the APFO. County law initially
required the Council to adopt an Annual Growth Policy (AGP) each year. Since 2003, it has
required the Council to adopt a Growth Policy every 2 years.®

Since its inception, the Growth Policy has focused on coordinating the timing (i.e.,
staging) of new subdivisions with the capacity of public facilities. The County’s general plans,
master plans, and sector plans determine the amount, type, and location of new development.
- The Growth Policy identifies administrative procedures and criteria that the Planning Board must
use to determine the adequacy of the 6 types of public facilities governed by the APFO when
new subdivision projects are proposed. Those procedures and criteria are intended to assure that
overall supply and demand are kept in balance. As stated in the current Growth Policy:

This involves predicting future demand from private development and comparing
it to the capacity of existing and programmed public facilities. The following
guldelmes describe the methods and criteria that the Planning Board and its staff
must use in determining adequacy of public facilities.

* * *
These guidelines are not intended to be used as a means for government to avoid
its responsibility to provide adequate public facilities. Biennial review and
oversight allows the Council to identify problems and initiate solutions that will

3 County Code §50-24(a), (b), and (c).

® County Code §50-24(a), (d), (e), (f) , (i), and (j).

7 County Code §33A-13.

% For the current Growth Policy, see Resolution 15-375 (adopted October 28, 2003). Because the Council did not
revise its Growth Policy in 2005, the 2003 Growth Policy is still in effect.
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serve to avoid or limit the duration of any moratorium on new subdivision
approvals in a specific policy area. Further, alternatives may be available for
developers who wish to proceed in advance of the adopted public facilities
program, through the provision of adequate public facilities capacity beyond that
contained in the approved Capital Improvements Program, or through other
measures which accomplish an equivalent effect.

The first test for transportation adequacy required an acceptable level of service at nearby
intersections when traffic from a proposed subdivision was added to existing traffic, after
accounting for intersection improvements programmed in the County’s Capital Improvements
Program (CIP). That test is sometimes called “Local Area Transportation Review™ or “LATR”.
In the early 1980s, the Growth Policy added “thresholds™ that limited the number of jobs and
housing units that could be approved in policy areas based on roads programmed in the CIP.
Beginning in 1986, the Council set those thresholds each year. “Thresholds™ were later renamed
“staging ceilings” and the test became known as the “Policy Area Transportation Review” or
“PATR”. The Council eliminated Policy Area Transportation Review in 2004.

The Council created the first school capacity test in 1987 to impose moratoriums in areas
where public school capacities were exceeded in elementary, middle, or high schools. School
adequacy was based on an annual comparison of projected enrollment and school capacity
programmed in the CIP. If projected enrollment exceeded capacity at any level within a high
school cluster area and the adjacent cluster did not have sufficient surplus capacity to cover the
deficit, the Growth Policy prohibits the Planning Board from approving any subdivision in that
cluster area in the following year. Due the nature of the test and the Council’s CIP decisions, the
test did not result in the denial of any subdivision applications.

The Growth Policy has always required the Planning Board to rely on the Washington
Suburban Sanitary Commission (WSSC}) to determine the adequacy of water and sewer capacity.
Today, all subdivisions using public water and sewer must be within an area that WSSC serves
or is programmed to serve within 3 years. The Council decides water and sewer categories
through the Ten Year Water and Sewer Plan, a State-required long range planning document that
is administered by the Department of Environmental Protection (DEP). The absence of sewer
pipe and treatment capacity created development moratoriums in the mid-1970s. Those
constraints were eliminated with capacity additions and the use of water saving devices.

The Growth Policy has never identified any quantitative tests for determining the
adequacy of police stations, firehouses, and health clinics. For police and firehouses, it has
required Planning staff to evaluate adequacy after obtaining current response times from police
and fire officials.

Parks, Open Space, and Other Amenities

The Planning Board’s authority to require parks, open space, and other amenities as a
condition of certain types of development derives from the County’s zoning law. In 1965, the

? Resolution 15-375, Section AP2, Guidelines for the Administration of the Adequate Public Facilities Ordinance.
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County created the Planned Neighborhood and Town Center zones, which require projects to
include land for schools, playgrounds, local parks, and conservation areas. The County now has
7 Planned Unit Development Zones with similar requirements. '

In 1973, the County created the Central Business District (CBD) zones, which include an
option for higher density development in exchange for project amenities.!' The public sculptures,
high quality street trees and lighting, and well designed public spaces in the central business
areas of Bethesda, Friendship Heights, Silver Spring, and Wheaton were provided through a
combination of project amenities and public funds.

In 1989, the County created the Residential Mixed Use-2 (RMX-2) zone, which is the
zone in which Clarksburg Town Center is located.”> Mirroring the approach taken with the CBD
zones, the RMX-2 zone included an option for higher density development in exchange for
project amenities.'”” In 2005, the County created the Transit Oriented, Mixed Use zones, which
reflect a similar approach."

B. Road Clubs

During the 1980s, builders and developers of undeveloped land in the Germantown area
joined together to form private “road clubs” to finance major off-site road improvements that the
Planning Board required as a condition of subdivision approval. Two of the first road clubs were
created to finance the construction of Germantown Road (MD Route 118) through what is now
Germantown Town Center. The road clubs financed the construction of Germantown Road with
private loans that were repaid with an annual assessment of about $300 on new home owners.

In 1991, the Germantown West Road Club (“Road Club”) asked the County to create a
special taxing district to finance road construction in the West Germantown area because
conventional financing for major infrastructure improvements was unavailable."” The Road Club
noted that no transportation ceiling capacity was then available under the Annual Growth Policy

' County Code, Division 59-C-7 (Planned Unit Development Zones).

' County Code, Division 59-C-6 (Central Business District Zones).

12 County Code, Division 59-C-10 (Residential Mixed Use Zones).

1* Section 59-C-10.2 allows “general commercial uses and higher density residential uses . . . provided that they are
in accordance with the provisions of 59-C-10.3.1, as well as the density, numerical limitations, and other guidelines
contained in the applicable master plan”. Section 59-C-10-3.1 provides that the optional method of development
“accommodates mixed use development comprised of planned retail centers and residential uses, at appropriate
locations in the County. This method of development is a means to encourage development in accordance with the
recommendations and guidelines of applicable master plans.” Section 59-C-10-3.1 specifies that approval of an
optional method of development in the RMX-2 zone is “dependent upon the provision of certain public facilities and
amenities by the developer . . . essential to support the mixture of uses at the increased densities of development
allowed in this zone”. Section 59-D-2.11 provides: “In order to ensure that the development will include the public
facilities, amenities, and other design features that will create an environment capable of supporting the greater
densities and intensities permitted by the optional method of development, the developer is required to submit a
project plan as a part of the application for the use of the optional method; and a site plan must be approved in
accordance with the requirements of division 59-D-3 prior to the issuance of any building permit”.

" County Code, Division 59-C-13 (Transit Oriented, Mixed Use Zones).

"> April 10, 1991 letter from Stephen Z. Kaufman to County Attorney Joyce Stemn, et. al. (“the Road Club letter”).
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for jobs or households in the West Germantown area. The Road Club explained its perspective
on special taxing districts as follows: :

Special taxing districts have several advantages over the traditional road club and
impact fee approaches. Conventional financing for large scale infrastructure
improvements is now and may for the foreseeable future be difficult to obtain.
Bond financing is more readily available and, moreover, bears interest at lower,
tax exempt rates. In addition, the use of special taxes allows for the repayment, in
small annual installments, of the costs of infrastructure improvements over the life
of an income-producing asset, while road clubs and impact fees require up-font
expenditure of significant sums. Like road clubs and impact fees, special tax
financing of infrastructure improvements will facilitate desired growth in
Montgomery County while allocating costs to only the immediately benefited
properties, not to the entire County.'®

That perspective is reflected in a briefing document presented to the Council’s
Management and Fiscal Policy (MFP) Committee by the law firm of Miles & Stockbridge in
June 1991, which discussed 3 advantages of special tax district financing:

1. Promotion of Growth/Development. Special taxing district financ[ing]
facilitates growth and development while assuring the simultaneous
availability of adequate public facilities.

2. Fair Cost Allocation. Special taxing district financ[ing] allocates costs to the
purchasers of new commercial and residential properties that most
immediately and directly benefit from growth. This allocation is fair, defuses
antigrowth/antitax opposition, and relieves developers of the demand on cash,
a balance sheet debt liability limiting future borrowings and an expense that is
only partially recovered upon sale of the fully developed property.

3. Cheaper Funds. Infrastructure financing costs are passed through to the end
user, traditionally through an increased property cost and larger mortgage.
Tax-exempt financing is less costly to the end user because bond rates are
lower than mortgage rates and because the ad valorem tax is entirely
deductible for federal income tax purposes.'’

C. The County’s Fiscal Situation

In 1991, as the Road Club was urging the County to create a special taxing district to
finance road construction in the West Germantown area, the County was in the midst of a fiscal
crisis. A memorandum prepared by the County’s Office of Planning Policies (OPP) for a July
25, 1991 Council briefing on development districts noted that the County had closed a $185

' Memorandum attached to the Road Club letter, p.5.
' Financing Land Development Infrastructure Improvements Through Tax-Exempt Special Tax Bonds, prepared by
the law firm of Miles & Stockbridge for the Management and Fiscal Policy Committee, June 1991, pp.1-2.
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million budget deficit in FY1991 by 1ncreasmg taxes, canceling annual salary increases for
employees, and reducing County expenditures.'® OPP explained that:.

A charter amendment was passed last year that limited the ability of the County to
raise money through increases in the property tax. In this environment of limited
revenues, the County must still meet the need for additional schools and roads, as
well as human services requirements. The County is beginning to look at new
revenue sources as a way to provide needed infrastructure in an environment of
stable or shrinking conventional revenue sources.

As the County begins to look at how to provide the facilities and services needed
to serve the existing community, as well as future growth, there is a growing
debate about how the burden should be shared to support these costs. A
development district is a type of special taxing district that can be tatlored to have
those who benefit from public improvements bear the cost.'’

OPP advised the Council that it was exploring the possibility of creating development districts in
the Shady Grove and Germantown areas.

A memorandum prepared by OPP for a November 26, 1991 Council briefing on
development districts explained that the following factors were fueling concerns about
infrastructure financing in the County:

The adoption of Question F and the restraints it places on the property tax;>°

The withdrawal of the Federal government and more recently the State of
Maryland from infrastructure financing;

Recession leading to further aggravated problems in funding infrastructure at the
State and local government level;

Collapse of the real estate industry and financial institutions nationwide as well as
in the Washington region; and

The administration’s concerns about the character of growth and development as
well as our difficulty in implementing our adopted plans.?'

'® July 23, 1991 memorandum from OPP Acting Director Hal Phipps to Senior Legislative Attorney Michael Faden,
1.

& I

20 “Question F” refers to the 1990 amendment to Section 305 of the County Charter that required an affirmative vote

of 7 Councilmembers to levy an ad valorem tax on real property that will produce total revenue that exceeds the

total revenue produced by the tax on real property in the preceding fiscal year plus a percentage of the previous

g'ear s real property tax revenues that equals any increase in the Consumer Price Index.

Addressing Infrastructure Financing Issues — A Discussion Paper, prepared by the Montgomery County Office of
Planning Policies, November 1991, p.1.
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OPP noted that the following specific efforts to develop new 1nfrastructure financing
methods were underway in the County:

County Wide: The general need to derive a new way of funding much needed
infrastructure across the county generated an effort to promote a Construction
Excise Tax (CET).

Shady Grove: Concern about the implementation of the Shady Grove Master Plan
led to direction from the County Council to determine a mechanism to pay for
infrastructure in that area so that development could go forward.

Germantown: A concern from property owners and local residents to get the
Germantown Town Center underway led to examination of the potential for a
development district for that area.”

OPP also noted that the County was evaluating proposed charges to pay for infrastructure that
was needed to address water, sewer, and stormwater management needs.”

D. Development District Legislation - County

Throughout 1992, the MFP Committee held worksessions and public forums to explore
issues relating to infrastructure financing in general and development districts in particular.* A
memorandum prepared by the County’s Office of Planning Implementation (OPI) for a July 27,
1992 worksession on infrastructure financing and development districts summarized the pros and
cons of development districts as follows:

Pros:
. Targets funds to specific areas
Used successfully elsewhere
o Strong link between who benefits and who pays
Cons:
. Narrow base
. High tax rates if only revenue source’
. New County legislation/rules needed
. If rates too high, development not feasible®

22 id

23 [d

* The MFP Committee held worksessions on infrastructure financing on February 24, July 27, and October 27,
1992. It held 2 public forums on March 25 and April 2, 1992,

% July 23, 1992 memorandum from OPI Director Elizabeth Davison to the County Council.
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That memorandum urged the MFP Committee to support development districts as one of several
new infrastructure financing mechanisms. '

During that period, the MFP Committee began to consider 2 legislative proposals to
establish procedures to create development districts. The first proposal was prepared by
attorneys for the Road Club (“Road Club’s proposal™). The second proposal was prepared by
County Executive Neal Potter (“Executive’s proposal”). The MFP Committee reviewed drafts of
both proposals throughout 1992. They were eventually introduced as separate bills on December
1, 1992. The Road Club’s proposal was reflected in Bill 44-92; the County Executive’s proposal
was reflected in Bill 46-92.

The Legislative Request Report (LRR) prepared by Council staff for Bill 44-92 described
the bill as authorizing the creation of development districts in which special assessments and
special taxes could be levied to pay for infrastructure items. It indicated that Bill 44-92 was
intended to solve the following problem: “County funds for infrastructure improvements are
limited, and development in areas with inadequate public facilities is being delayed”. It
described the bill’s goals and objectives as follows: “Provide funds for infrastructure
improvements needed to permit development that is being delayed because of inadequate public
facilities in the area planned for development™.

The Executive’s transmittal memorandum for Bill 46-92 explained that the bill “had been
drafted in response to the need for new sources of revenue to support new development and
implement master plans”.?® The LRR prepared by Executive staff for Bill 46-92 indicated that
the bill would allow development districts in areas that the County determined to be priority
areas for development. It noted that Bill 46-92 was intended to solve the following problem:
“There are several areas in the County that are in moratoria as a result of inadequate public
facilities, including areas that are recommended for development in the respective master plans”.
It described the bill’s goals and objectives as follows: “Development districts are intended to
foster a public/private partnership in providing public infrastructure, taking into account the
long-term infrastructure needs [of the district and] reducing the level of risk for both the County
and the developer”. It noted that the Executive had studied development district laws in several
other jurisdictions, including Florida, California, Pennsylvania, and Texas, before drafting the
bill.

Although both bills established procedures to create development districts, they were
substantially different in many ways. One of the most significant differences related to the type
and number of infrastructure items that could be financed by a development district. The
Executive’s proposal was much broader than the Road Club’s proposal. As described by
Council staff, Bill 46-92 envisioned that a development district would finance “the infrastructure
necessary to build out all master-planned development in a given district . . . except for those
items specifically reserved for the County to finance”.?” Council staff noted that Bill 44-92
envisioned that a development district would finance only “those infrastructure items necessary
for the participating landowners to meet their adequate public facilities ordinance (APFO)

2 November 20, 1992 memorandum from County Executive Neal Potter to Council President Bruce Adams.
*" March 1, 1993 memorandum from Senior Legislative Attorney Michael Faden to the MFP Committee, p-2.
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requirements”.®  Although any type of infrastructure item required by the APFO could be

funded by a development district under Bill 44-92 (i.e., roads, schools, water and sewer, fire
stations, police stations, and health clinics), that type of development district was nicknamed a
. “bond-financed road club”.?®

The MFP Committee held 6 worksessions on Bill 44-92 and Bill 46-92 before making
final recommendations to the Council on June 21, 1994°° The Committee’s final
recommendation was a “combined redraft which followed the general direction taken by Bill
44-92 while adding some elements of Bill 46-92”. The bill was given a new bill number — Bill
44/46-92 — to reflect its combined nature. Council staff explained to the Council that:

The central purpose of this legislation is to create a mechanism for funding
necessary infrastructure improvements in parts of the County that are expected or
encouraged to undergo intensive development. That mechanism is the
development district. It is a particular form of special taxing district, for which
the County can issue debt that will not be an obligation of the County itself.
Rather, the responsibility to pay that debt will fall on the owners of properties in
the district, who will fund its repayment through special taxes, special
assessments, or other fees or charges that attach to the property.*

With regard to the pros and cons of development districts, Council staff observed that:

For property owners in a proposed development district, the major advantages of
this approach are pre-approved compliance with the County’s adequate public
facilities (APF) requirements and lower-cost funding through tax-exempt debt.
The primary benefit to the County is the funding, on a predictable schedule, of
major infrastructure improvements by the property owners who will benefit from
the capacity those improvements create.”

In describing Bill 44/46-92, Council staff emphasized several things the bill did not do.
Specifically, Council staff explained that the bill did not:

[C]reate any specific development district. Bill 44/46-92 is only enabling
legislation; it does not set up a development district in any particular part of the
County. Rather it establishes the processes and some criteria under which the
County Council, by adopting a set of resolutions, can create one or more
development districts where needed.

3
id
? Id See also January 25, 1993 memorandum from Carol Dickey, Community Planning staff (via Charles Loehr,
Deputy Planning Director)} to Montgomery County Planning Board, p.3.
% Those 6 worksessions were held on March 1, March 22, April 2, October 22, and December 6, 1993, and February
10, 1994.
*! June 21, 1994 Memorandum from Senior Legislative Attorney Michael Faden to the County Council, p.1.
32
Id
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[A]dopt an infrastructure program. Whether and when the County will build
any given infrastructure item, how much it will cost, how much development
capacity it will release, whether the County will take responsibility for things the
state should fund, and what share of the cost the private sector should assume
(either through a development district or otherwise) are left to the Capital
Improvements Program, the Annual Growth Policy, and the implementing
resolution for each development district.

[D]istribute burdens between population groups — that is, decide for any
development district what share of the capital or operating costs of new
infrastructure will be borne by new development in the district, all taxpayers in
the district, or all taxpayers in the entire County. The amount and timing of these
cost allocations would be settied district-by-district.

[S]pecify which taxes will be used in any development district. The types of
special taxes, assessments, charges, or fees to be levied, the rate of each, the mix
among them, and the revenue yields to be achieved, would all be set in the
Council resolution creating each development district. This bill does not
authorize any new or different taxes; if the Council wants to add to the County’s
revenue options, that must be done in separate legislation. Instead, it assumes that
development districts will select among the revenue-raising devices now available
to County government.

Council staff observed that the MFP Committee had concluded that all of those decisions were
more suitable for district-by-district consideration than Countywide rules or standards.

In essence, Bill 44/46-92 established a procedural framework to create development
districts. That framework is now codified in Chapter 14 of the County Code. The components
of Chapter 14 that are relevant to this report are discussed in Chapter 3, Section B.

E. Development District Legislation — State

In 1992, the County’s bond counsei opined that the County did not have clear authority
under State Exjpress Powers Act to issue development district bonds because they were not
revenue bonds.”™ Bond counsel advised the County to seek specific enabling authority from the
Maryland General Assembly.*® The County followed bond counsel’s advice and the result was
House Bill 895, a public local law enacted in 1994. That State law is now codified in Chapter
20A of the County Code.*® The components of Chapter 20A that are relevant to this report are
discussed in Chapter 3, Section A.

3 October 2, 1992 letter from Smith, Somerville, and Case to County Attorney Joyce Stern.
35 For further discussion of this issue, see Chapter 8, Section G.
%6 1994 Md. Laws Ch. 612.
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Chapter 3. Legal Framework for Development Districts
A. State Law — Speciai Obligation Debt

County Code Chapter 20A is a State law that authorizes the County to enact a local law
to provide for the issuance of bonds to finance the cost of infrastructure for a development
district for which the principal and 1nterest is paid from special taxes or assessments collected by
the County in the development district.’” It defines the term “development district” to mean a
special taxing district that is created to facilitate financing for public 1nfrastructure to serve new
development (or redevelopment of commercial or industrial propertles) A copy of Chapter
20A is included as Appendix 6.

Section 20A-1(f) is particularly relevant to the issues raised by CTCAC. That section
prohibits the creation of a development district unless the proposed district is approved by: (1) at
least 80% of the owners of the real property located within the proposed development district,
treating multiple owners of a single parcel as one owner and treating a single owner of multiple
parcels as one owner; and (2) the owners of at least 80% of the assessed valuation of the real
property located in the proposed development district.

B. County Law — Development District Act

Chapter 14 of the County Code is also known as the Development District Act. It
outlines procedures to create a development district and impose special taxes and assessments to
cover the cost of bonds issued to finance infrastructure that serves the district.® A copy of
Chapter 14 is included as Appendix 5. This section discusses the components of the
Development District Act that are relevant to the issues raised by CTCAC.

Purpose

The Development District Act expressly authorizes the County “to provide financing,
refinancing, or reimbursement for the cost of infrastructure improvements necessary for the
development of land in areas of the County of high priority for new development or
redevelopment by creating development districts in which special assessments, special taxes, or
both, may be levied”.*" It expressly notes that a development district would be especially useful
in achieving those purposes where: (1) an approved master plan recommends significant
development in a specific area of the County; (2) the infrastructure needs necessary to serve that
development include extensive and long-term facilities; and (3) the real estate market and the

%7 County Code §20A-1(b).

3 County Code §20A-1(a)3).
1994 LM.C. ch. 12.

“ County Code §14-2(a).
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availabi‘tlity of land will permit significant development within the life of a development
district.”! '

A development district: (1) must be located entirely in the County, but may include land
in any municipality; (2) need not consist of a contiguous geographic area uniess otherwise
required by State law; (3) should largely, if not entirely, consist of undeveloped or
underdeveloped land; and (4) may be used to finance an infrastructure improvement located
outside the district if the improvement is located in the County and related to the development or
use of land in that development district.*?

Eligible infrastructure

Under §14-3(g), a development district may be used to fund a school, police station, fire
station, library, civic or government center, storm drainage system, sewer, water system, road,
bridge, culvert, tunnel, street, transit facility or system, sidewalk, lighting, park, recreational
facility, or any similar public facility.* However, §14-3(g)(1) and (2) specify that a
development district must not be used to fund an infrastructure improvement that: (1) primarily
serves the residents or occupants of only one development or subdivision; or (2) is the
responsibility of a sin%}e developer under the Planning Board’s site plan and adequate public
facilities requirements.

Creating a development district

A development district can be initiated by property owners located in the proposed
district or by the Council at the request of the Executive or on its own initiative. The 3
development districts that already have been created in the County (WGDD, KVCDD, and
CTCDD), as well as those that are in the process of being created (CSDD and CVDD), were all
initiated by property owners. Exhibit 3-1 shows the 10 major steps involved in creating a
development district initiated by property owners. Each of step is discussed in more detail
below.

* County Code §14-2(b).

2 County Code §14-5.

* County Code §14-3(g).

* County Code §14-3(g)(1) and (2).
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Exhibit 3-1. Creation of a Development District Initiated by Property Owner

Step Description
Step 1 Property owner files a petition to create a development district with the Council.
Step 2 Council holds a public hearing on the petition.
Step 3 Council adopts a resolution declaring its intent to create a development district

(“First Resolution”).

Step 4 Property owner files an application for provisional adequate public facilities
(PAPF) approval with the Planning Board.

Step 5 Planning Board approves the PAPF application.
Step 6 Executive submits Fiscal Report to the Council.
Step 7 Council holds a public hearing on a resolution to create a development district

(*Second Resolution™).

Step 8 Council adopts the Second Resolution.
Step 9 Council adopts a resolution authorizing development district bonds.
Step 10 Council adopts the first annual resolution levying special taxes and assessments.

Step 1 - Petition to create a development district

If a development district is initiated by one or more property owners, the district creation
process begins when the owners file a petition to create a district with the Council.* The
petition must be signed by at least 80% of the real property owners in the proposed district and
the owners of at least 80% of the value of real property located in the district.® The petition
must list the maximum number of housing units and amount of non-residential space that the
signing property owners intend to build in the district (i.e., development ceilings).*’

“ I a district is initiated by the Council, the district creation process begins when the Council holds a public hearing
at least 15 days after advertising the hearing in 2 newspapers of general circulation in the County. The notice must:
(1) specify the boundaries of the proposed district; and (2) list the maximum number of housing units and the
maximum nonresidential space expected to be built in the district. County Code §14-9(c).

% County Code §14-6(a).

7 County Code §14-6(¢) provides that multiple owners of a single parcel of real property must be treated as one
owner and a single owner of multiple parcels must be treated as one owner.
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Step 2 - Public hearing on the petition to create a development district

The Council must hold a public hearing on a petition to create a development district
. after advertising the hearing in 2 newspapers of general circulation in the County at least 15 days
before the hearing.*®

Step 3 - Resolution declaring the Council’s intent to create a development district (First
Resolution)

After the public hearing on a proposed district, the Council may adopt a resolution
declaring the Council’s intent to establish a development district consisting of a specified
geographic area (“First Resolution”).* The First Resolution must explain why intensive
development of, and public investment in, that area during the term: of the district will benefit the
public interest.>® The First Resolution takes effect: (1) when signed by the Executive; (2) if the
Executive disapproves the resolution, when readopted by the Council with a vote of 6
‘Councilmembers; or (3) if the Executive does not act within 10 days after the Council adopts the
resolution.”!

Step 4 - Application for PAPF approval

After the Council adopts the First Resolution, one or more property owners may submit
an application for PAPF approval to the Planning Board. The application must: (1) explain how
each development located in the proposed district will comply with all applicable zoning and
subdivision requirements, including any APFO requirements; (2) identify any infrastructure
improvements necessary to satisfy the Growth Policy’s adequate public facilities requirements
for a development district; and (3) estimate the cost to provide each improvement.*>

Step 5 - Planning Board’s PAPF approval

The Planning Board must review a PAPF application to determine whether it complies
with the APFO (see Chapter 2, Section A for a discussion of the APFO) and any added
requirements that apply to the development district under the Growth Policy (see Chapter 2,
Section A for a discussion of the Growth Policy as it relates to subdivisions and Section C of this
Chapter for a discussion of the Growth Policy as it relates to development districts). The Board
can conditionally approve the PAPF if the Board believes that, taken as a whole, the
infrastructure items to be funded by the proposed development district will meet APFO and

8 County Code §14-6(a).

* County Code §14-6(f) specifies that adoption of the First Resolution does not obligate the Council to create a
development district or limit a district to the area described in the resolution.

* County Code §14-6(c).

3! County Code §14-6(d).

32 County Code §14-7(a).
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Growth Policy requirements. The Board can condition its approval on creation and funding of
the development district and comphance with the development ceilings proposed in the
developer’s petition to create the district.”?

A PAPF application must commit the applicant or applicants to produce “through the
funding of the proposed development district or otherwise” the infrastructure improvements
needed to meet APFO requirements and any other requirements that apply to the development
district under the Growth Policy. In its written approval, the Planning Board must list the
infrastructure items needed to meet APFO and Growth Policy requirements. >4

Step 6 - Executive’s Fiscal Report

After the Planning Board has acted on an a PAPF application, the Executive, after
consulting with the Superintendent of Schools and the Washington Suburban Sanitary
Commission (WSSC), must submit a report to the Council estimating: (1) the cost of each
infrastructure item listed by the Planning Board as necessary to meet APFO and Growth Policy
requirements; (2) the amount of revenue needed to cover the district’s share of all infrastructure
improvements funded by the district; and (3) the estimated tax rate for each form of taxation
available to the district to produce revenue. The Development District Act urges the Executive
to: (1) compare the Executive’s cost estimates to those provided by the developer in the original
development district petition; and (2) recommend whether the Council should create a district, its
boundaries if one is created, which infrastructure items listed by the Planning Board should be
funded by the district, and alternative financing or revenue-raising measures.”

Step 7 - Public hearing on a resolution to create a development district (Second
Resolution)

After receiving the Executive’s Fiscal Report, the Council must hold a hearing on the
resolution to create a development district. The Council must give notice of the hearing by: (1)
advertisement in at least 2 newspapers of general circulation in the County at least 21 days
before the hearing; and (2) notifying by mail the record owner of each property located in the
proposed district at the address shown on the latest tax assessment roll. Each notice mailed to a
record owner of property must include: (1) a copy of the proposed resolution to establish the
district; and (2) an estimated rate for any tax, assessment, fee, or charge proposed to fund
infrastructure improvements for the district.”®

53 County Code §14-9(b).

5% County Code §14-7(c).

5% County Code §14-8.

56 County Code §14-9(a) and (b).
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Step 8 - Adoption of the Second Resolution

If one or more property owners initiated the creation of a district, the Council may adopt
. the Second Resolution anytime after holding a public hearing on the resolution.”” If the Council
initiated the creation of a district, before the Council adopts the Second Resolution, it must
receive a petition signed by: (1) at least at 80% of real property owners in the proposed district;
and (2) the owners of at least 80% of the value of real property in the proposed district.>®

The Second Resolution must: (1) define the development district by specifying its
boundaries and listing the tax account number of each property; (2) list each infrastructure item
that will be financed by the development district, the estimated completion date and the cost of
that improvement, and the share of that cost which the County or another government agency
will pay; (3) create, and specify the amount or percentage of, a contingency account for
unexpected cost overruns; (4) create a special fund for the development district; and (5) authorize
the imposition of special taxes and assessments at a rate designed to grovide adequate revenues
to pay the principal of and interest on the development district bonds.?

The Second Resolution takes effect: (1) when signed by the Executive; (2) if the
Executive disapproves the resolution, when readopted by the Council with a vote of 6
- Councilmembers; or (3) if the Executive does not act within 10 days after the Council adopts the
resolution.®

Step 9 - Adoption of a Resolution authorizing the issuance of bonds (Third Resolution)

To issue development district bonds, the Council must adopt a resolution that describes
the proposed infrastructure improvements, specifies the maximum principal amount of bonds to
be issued, covenants to levy special taxes and assessments at a rate and amount sufficient in each
year to cover the cost of the bonds, and specifies the basis of any special tax or assessment.®!

Step 10 - Adoption of a Resolution levying special taxes and assessments (Annual
Resolution)

After bonds are issued for a development district, the Council must adopt a resolution
each year during the life of the bonds to levy any applicable special tax or assessment. That has
sometimes been done as a separate resolution and sometimes as part of the Council’s annual
property tax rate resolution.

57 County Code §14-19(a) calls the Second Resolution the “final resolution to create a development district”.
38 County Code §14-9(c).

% County Code §14-9(¢) and §14-10(a).

% County Code §14-9(d).

¢! County Code §14-13(a).

28



Notice to buyers

A contract to sell real property located in a development district must disclose to the
- initial buyer, and any later buyer during the life of any special assessment or tax, the amount of
any special assessment or tax that the buyer must pay.®? A contract that does not disclose that
information is voidable at the option of the buyer before the date of settlement.”> The notice
must substantially conform to the following text:

Each year the buyer of this property must pay a special assessment or special tax
that is imposed under Chapter 14 of the Montgomery County Code. As of (date
of contract of sale), the special assessment or special tax on-this property amounts
to (dollar amount in arabic numbers) each year. As of (date of each scheduled
increase), the assessment or tax is scheduled to increase to (amount of each
scheduled increase). For further information on this assessment or tax, the buyer
can contact the County Department of Finance at (current telephone number).**

If an increase in an assessment or tax is likely to occur in the foreseeable future but the
timing or amount of the increase is not certain when the contract is signed, the notice must also
expressly disclose that fact. Before any bonds can be issued for a development district, the
Director of Finance must record among the County land records a declaration encumbering all
real property located in the district and identify that property as being in a development district.*’

Satisfaction of APFO requirements

Once a development district is created and financing of all required infrastructure is
arranged, development in the district is considered to have satisfied all APFO requirements, any
additional requirements that apply to the development district under the Growth Policy, and any
other infrastructure requirements that the County adopts within 12 years after the district is
created.®® This is up to 7 years longer than the normal 5-12 year APFO applicability period for
subdivision approvals.

Credit against the impact tax

Section 14-10(e) speéiﬁes that the total amount of any development district tax must be
credited against development impact taxes imposed on new development in the district.

62 County Code §14-17(a).

63 Id

% County Code §14-17(b).

5 County Code §14-17(c).

% County Code §14-17(e)1).
57 County Code §50-20(c)3).
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C. County Law — Growth Policy — Development Districts

Chapter 1, Section A of this report discussed the Growth Policy as it relates to
- subdivisions. This section discusses the Growth Policy as it relates to development districts.

After the Development District Act was enacted in 1994, the Council amended the
Growth Policy to add guidelines for evaluating the adequacy of public facilities in a proposed
development district.®® Those guidelines require the Planning Board to use similar tests to
determine adequacy of roads, schools, water and sewer, and police, fire, and health facilities in a
development district as those that are used to determine adequacy for individual subdivision
projects.” )

The current Growth Policy requires the Planning Board to identify the public facilities
needed to support buildout of the development district after considering the results of the
following adequacy tests:

Transportation tests for development districts are identical to those for Local Area
Transportation Review. Planning Department staff must prepare a list of
transportation infrastructure needed to maintain public facility adequacy.

The PAPF application must be referred to the Montgomery County Public
Schools staff for recommendations for each stage of development in the proposed
district. MCPS staff must calculate the extent to which the development district
will add to MCPS’s current enrollment projections. MCPS must apply the
existing school adequacy test to the projections with the additional enrollment and
prepare a list of public school infrastructure needed to maintain the public facility
adequacy.

The PAPF application must be referred to the Washington Suburban Sanitary
Commission for recommendations for each stage of development in the proposed
district. Wastewater conveyance and water transmission facilities must be
considered adequate if existing or programmed (fully-funded within the first five
years of the approved WSSC capital improvements program) facilities can
accommodate (as defined by WSSC) all existing authorizations plus the growth in
the development district. Adequacy of water and wastewater treatment facilities
must be evaluated using the intermediate or “most probable™ forecasts of future
growth plus development district growth, but only to the extent that development
district growth exceeds the forecast for any period of time. If a test 1s not met,
WSSC must prepare a list of water and sewer system infrastructure needed to
maintain public facility adequacy.

The PAPF application must be referred to the County Executive for
recommendations for each stage of development in the proposed district regarding

¢ Resolution 13-216 (adopted July 11, 1995), pp.21-24.
% Resolution 15-375, Section TP4, Development District Participation.
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police, fire, and health facilities. Adequacy of police, fire, and health facilities
must be evaluated using the intermediate or most probable forecasts of future
growth plus development district growth, but only to the extent that development

- district growth exceeds the forecast for any time period. Any facility capacity that
remains is available to be used by the development district. If any facility
capacity deficits exist, the County Executive must prepare a list of infrastructure
needed to maintain public facility adequacy.”

With one exception, the current Growth Policy is substantially similar to the FY96
Annual Growth Policy that was in effect when the Planning Board approved the initial
subdivision plan for Clarksburg Town Center in March 1996. The substantial difference is that
the FY96 Annual Growth Policy included a ceiling capacity test under Policy Area
Transportation Review. However, that test did not apﬁly to the Clarksburg Town Center project
because Clarksburg was not a policy area at that time.

The Growth Policy includes language that mirrors the components of the Development
District Act that relate to PAPF applications and the Planning Board’s review of those
applications. However, it also includes additional language that expressly authorizes the
Executive and Planning Board to recommend to the Council that the development district finance
additional facilities to support development in the district beyond the 6 types of facilities covered
by the APFO. The Growth Policy specifies that “[t]hese facilities may include but are not
limited to libraries, health centers, local parks, social services, greenways, and major recreational
facilities”. ™

7 Resolution 15-375, 2003-5 Annual Growth Policy, Section TP4.2, Development District Participation — Planning
Board Review.

7 Resolution 13-216, FY96 Annual Growth Policy.

” Resolution 15-375, 2003-5 Annual Growth Policy, Section TP4.4, Development District Participation -
Additional Facilities for Funding.
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Chapter 4. Clarksburg Town Center Development District

Chapter 3 outlined the legal framework for creating a development district and listed the
. 10 major steps leading to the creation of a district. This chapter covers each of those steps for
the CTCDD. It also: (1) discusses relevant components of the Clarksburg Master Plan; (2)
analyzes whether each infrastructure item to be funded by the CTCDD was a condition of
subdivision or site plan approval; (3) analyzes whether the Planning Board, Executive, or
Council concluded that any infrastructure item proposed to be funded by the CTCDD was
ineligible because it: (i) primarily served the residents or occupants of only one development or
subdivision; or (ii) was the responsibility of a single developer under the Planning Board’s site
plan and adequate public facilities requirements; and (4) describes. the cost share allocations for
infrastructure items to funded by the CTCDD.

Exhibit B-3 on page 1B-11 of the OLO Fact Finding Report on the CTCDD and
Appendices 12-14 are helpful visual guides for this section’s narrative discussion of
infrastructure items funded by the CTCDD. Exhibit B-3 shows how the final list of
infrastructure items funded by the CTCDD evolved after the Developer filed the petition to
create the CTCDD. Appendix 12 is the CTCDD map that was attached to the Second
Resolution for the CTCDD. Appendices 13 and 14 are maps that depict the Council’s final
decision regarding the infrastructure items to be funded by the CTCDD.

A. Clarksburg Mastef Plan

The starting point for discussing the CTCDD is the Clarksburg Master Plan (“Plan™),
which expressly contemplated using development districts as a funding mechanism for
infrastructure items necessary to support development outlined in the Plan.” '

Vision

The Plan, which was approved by the Council in June 1994, established a long-range
vision for Clarksburg as a new town along the I-270 Corridor. It noted that implementing that
vision would take many years and require “substantial commitments by both the public and .
private sectors”.”® The Plan addressed the development potential of 8 geographic areas within
the Clarksburg study area. (For a map of those 8 areas, see Appendix 9. ”°) Two of those areas
were the Town Center District and the Newcut Road Neighborhood. The CTCDD was created
out of property located in the Town Center District. The CSDD and CVDD would be created out
of property located in the Newcut Road Neighborhood.

7 Clarksburg Master Plan and Hyattstown Special Study Area (“Plan™).
™ Planat 1.
7 The map included as Appendix 9 is Figure 18 from page 41 of the Plan.
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Roads — Generally

The Plan proposed a system of roads, transit routes, and bikeway/pathways to support
- future development. The Plan noted that the recommended transportation system would serve
both local and through traffic moving between areas in the larger region. It recommended a
street network that differentiated between highways that would accommodate regional through
traffic and roads that woild provide subregional and local access.”® (For maps showing the
Plan’s hierarchy of roads and streets, sce Appendices 10 and 11.”7) In discussing its
recommended hierarchy of roads and streets, the Plan offered the following explanation:

Generally, freeways (I-270), major highways and the transitway are intended to
serve the movement of longer distance through traffic while local neighborhood
streets and neighborhood bus loops, bikeways, and walkways tend to only provide
access to the residential and business areas through which they pass. Arterial
highways fall between these extremes, serving a combination of through
movement and local access.”

Roads — Clarksburg Town Center

The Plan identified a need for 3 arterial roads that now circumscribe Clarksburg Town
Center: (1) Stringtown Road, (2) MidCounty Highway/Snowden Farm Parkway (previously
called Piedmont Road), and (3) Clarksburg Road.” The CTCDD would be used to fund parts of
each of those roads.

Staging principles

The Plan recommended that development occur in stages, and identified 7 guiding
principles for future timing of private development. One of those principles directly addressed
fiscal concerns. Specifically, it provided:

The timing and sequence of development in Clarksburg should be responsive to
the likelihood that funding for capital improvements required by new growth in
the area will come from a variety of sources, including the County and private
development.80

In support of that principle, the Plan cited a separate fiscal analysis which concluded that the
County would not be able to fund all of the Plan’s recommended capital improvements. The

7 The Street and Highway Plan from pages 112-125 of the Plan is attached as Appendix 11.
77 The maps included as Appendices 10 and 11 are Figures 11 and 40 from pages 25 and 113 of the Plan.
78
Plan at 107.
? Id. at 114-115, 119, 122, and 123.
% Id. at 188,

33



fiscal aérllalysis identified a projected shortfall of $75 million to $100 million over a 20-year
period. :

The Plan stressed that County revenues would need to be supplemented by other sources
of revenue, including funds from private sources such as “land dedication, developer
contributions (in-kind or in-cash), construction excise taxes, development district payments, or
other development fees”.*> On the subject of alternative financing mechanisms, the Plan noted:

This Plan recognizes, that while the specific details and implementation
mechanism related to alternative funding mechanisms are not well known at this
time, in all likelihood, more than one source of private funds will be needed and
used in the Clarksburg Area In particular, it is possible that more than one
development district could be used. The County should carefully evaluate the use
of all alternative financing mechanisms to ensure that they do indeed make
significant contributions towards the facilities called for in the Plan.

Staging sequence

The Plan recommended that development in Clarksburg be divided into 4 geographic
“stages” and identified “triggers” and “implementing mechanisms” for each stage. The Plan
placed Clarksburg Town Center in Stage 2. One trigger for Stage 2 was the existence of State
and County “enabling legislation for development districts” or other “alternative financing
mechanisms™.** One implementing mechanism for Stage 2 was “[o]ne or more development
districts (or alternative financing mechanisms)”.®* The Plan provided that “[a]ll staging triggers
must be met to initiate” Stage 2 and that individual developments within that stage “can proceed

once public agencies and the developer complied with all the implementing mechanisms”.*

B. Description

The CTCDD encompasses about 247 acres located in northern Montgomery County.
The development district lies 1 mile east of 1-270 between Clarksburg Road and Stringtown
Road. It is bounded by Snowden Farm Parkway (formerly known as Piedmont Road) to the east
and Clarksburg’s historic district to the west. The development district consists of 1 subdivision
known as Clarksburg Town Center, which is being developed as a neo-traditional community
consisting of 1,255 residential units (228 single-family detached, 497 townhouses, and 530

8 Id. at 186.

%2 1d. at 188 (emphasis added).
% Jd. (emphasis added).

¥ Id at 195.

8 1d

8 1d.
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multi-family units), 150,000 square feet of retail space and 100,000 square feet of office space.®’
(For maps of the CTCDD, see Appendices 12-14.)% _

| C. Chronology
Exhibit 4-1 shows the chronology of steps leading to the creation of the CTCDD. Each

step is discussed in detail below.

Exhibit 4-1. Chronology for the CTCDD

Step Description Date
Step 1 Developer files a petition to create the CTCDD. July 5, 2000
Step 2 Council holds a public hearing on the petition. August 1, 2000

Step 3 Council adopts Resolution 14-648 declaring the Council’s | September 26, 2000
intent to create the CTCDD (*First Resolution™).

Step 4 Developer submits an application for provisional adequate | November 14, 2000
public facilities (PAPF) approval to the Planning Board.

Step S Planning Board approves the PAPF application. March 22, 2001
Step 6 Executive submits a Fiscal Report to Council. October 17, 2002

Step 7 Council holds a public hearing on a resolution to create the | December 10, 2002
CTCDD.

Step 8 Council adopts Resolution 15-87 creating the CTCDD | March 4, 2003
(“Second Resolution™).

Step 9 Council adopts a resolution authorizing CTCDD bonds. To be determined

Step 10 | Council adopts the first annual resolution levying special | To be determined
taxes and assessments.

As Exhibit 4-1 shows, the Council adopted the CTCDD’s First Resolution (i.e., the
resolution indicating its intent to create the CTCDD) on September 26, 2000 and the CTCDD’s
Second Resolution (i.e., the resolution creating the CTCDD) on March 4, 2003. Those actions

b OLO Fact Finding Report on the CTCDD, Appendix 14, p. 1A-1.
* The map included as Appendix 12 was attached to Resolution 15-87, which created the CTCDD. The maps
included as Appendices 13 and 14 were prepared by the Department of Permitting Services.
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occurred 7 years and 4'2 years, respectively, after the Planning Board adopted the original
subdivision plan for Clarksburg Town Center in March 1996,

D. Creation of the CTCDD
Step 1 - Petition to create a development district

On July 5, 2000, the Clarksburg Town Center developer (“the Developer™) filed with the
Council a petmon to create a development district consisting of 263 acres located in Clarksburg
Town Center.”® At that time, the Developer was the sole owner of all property located in the
proposed district.

The petition explained that the Developer intended to build 1,300 residential units (200
single-family detached, 600 single-family attached, and 500 multi-family units), approximately
100,000 square feet of commercial office space, and approximately 150,000 square feet of retail
space. It proposed that the CTCDD be used to fund 17 infrastructure items estimated to cost
$17,539,357, including:

1. Main Street

2. F Street

3. H Street

4. K Street

5. Stringtown Road improvements
6. Piedmont Road improvements

7. Lowering MD 355 at Stringtown Road
8. MD 355 Intersection improvements

9. Clarksburg Road improvements

10. Redgrave Road

11.  Comus Road re-striping

¥ OLO Fact Finding Report on CTCDD, Appendix 1A, p.1A-3.
* July 5, 2000 letter from John Orrick, Jr., Linowes & Blocher to Council Secretary Mary Edgar, attaching Exhibits
A through H. When the petition to create the CTCDD was filed with the Council on July 5, 2000, Terrabrook
Clarksburg, LLC (“Terrabrook™) owned the Clarksburg Town Center project. In October 2003, Terrabrook
transferred ownership to NNPPII-Clarksburg, LLC (“Newland”).
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12. Acquisition of rights-of-way for off-site road improvements
13.  Civic Center

| 14.  School Ball Field Site grading

15.  Trails/Hiker Biker Paths

16.  Public Local Parks

17. 20" Water Main®’

For more information about each item listed above, see the OLO Fact Finding Report on the
CTCDD, Appendix 1B, pages 1B-2 to 1B-4.

Step 2 — Public hearing on the petition to create a development district

The Council scheduled a hearing on the petition to create the CTCDD on August 1, 2000.
That l;g:aring was advertised in The Gazette Newspaper and the Montgomery Journal on July 14,
2000.

Step 3 — Adoption of the First Resolution

On September 26, 2000, the Council adopted Resolution 14-648, which declared the
Council’s intent to establish a development district consisting of the property specified in the
petition to create the CTCDD (“First Resolution”).”> The resolution noted that intensive
development of and public investment in that area during the term of the district would benefit
the public interest because certain public facilities and development would be provided in a more
timely. and coordinated fashion within the district. County Executive Duncan approved the
resolution.

Step 4 — Application for PAPF approval

On November 14, 2000, the Developer submitted a PAPF application for the CTCDD to
the Planning Board. That application proposed that the development district be used to fund the
same infrastructure items that were listed in the petition to create the district.*

* 1d., Exhibits C and D.

% The Council’s hearing file includes a Proof of Publication from The Gazette dated July 14, 2000 and a Proof of

Publication from the Montgomery Journal dated July 24, 2000.

% The CTCAC Attorney’s First Letter suggests on page 15 that the CTCDD was a Council-initiated development

district. However, paragraphs 2, 3, and 4 of Resolution 14-648 clearly indicate that the CTCDD was initiated by the

groperty owner. The reference to §14-6(b) (rather than §14-6(c)) in that resolution is clearly a typographical error.
OLO Fact Finding Report on the CTCDD, Appendix 1B, p.1B-4.
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Step 5 ~ Planning Board’s PAPF approval

In a letter dated March 22, 2001 (“PAPF approval letter”), the Planning Board notified
. County Executive Duncan that it had unanimously approved the PAPF application after
concluding that the Developer’s proposal met all zoning and subdivision requirements, including
all APF requirements for the underlying subdivision — Clarksburg Town Center.”® The Planning
Board attached a Planning staff memorandum which stated that “[t]he proposed infrastructure
conforms to the required APF improvements required by the approved Project Plan 9-94004 and
Preliminary Plan 1-95042”.%

The PAPF approval letter recommended that any infrastructure item funded by the
CTCDD “serve the regional area, not just the residents of a single development”.>’ The Planning
Board concluded that the following infrastructure items would provide a regional benefit:

1. Main Street (modified scope)

2. K Street

3. Stringtown Road improvements
4. Piedmont Road improvements

5. Lowering MD 355 at Stringtown Road

6. MD 355 Intersection improvements

7. Clarksburg Road improvements

8. Redgrave Road

9. Acquisition of rights-of-way for off-site road improvements
10. Civic Center

11.  Trails/Hiker Biker Paths (modified scope)

12. 20” Water Main {modified scope}

The Planning Board concluded that the following 5 infrastructure items would not provide a
regional benefit:

* March 22, 2001 letter from Planning Board Chair William Hussman to County Executive Douglas Duncan
(“PAPF approval letter™), pp.1-2.

> March 2, 2001 memorandum from Clarksburg Planner Karen Kumm Morris to the Planning Board regarding the
PAPF application (“Planning staff’s PAPF memorandum™), p.4.

" PAPF approval letter, p.1-2.
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L. F Street
2. H Street
| 3. Comus Road re-striping
4. School/Ball Field site grading
5. | Public Local Parks

As noted in the first list, the Planning Board recommended. that the development district
fund 3 infrastructure items with a modified scope. For Main Street, the Planning Board
recommended that the district fund only the part of the street that served as access for the
commercial center and proposed town hall.”® For the 20” water main, the Planning Board
recommended that the district fund only the off-site portion.”® For the Trails/Hiker Biker Paths,
the Planning Board recommended that the district fund only the regional Greenway trails,'” and
not the internal trails that would connect to the regional Greenway trails.'®’

Step 6 — Executive’s Fiscal Report

The Council received the Executive’s Fiscal Report on the CTCDD on October 17, 2002.
The Executive’s transmittal memorandum indicated that the Executive’s goal was “to find a way
to allow [Clarksburg Town Center] to move forward as contemplated in the 1994 adopted master
plan, while assuring an appropriate balance of benefits and risk”.'®® More specifically, the
Executive’s goal was to recommend a “program that meets the tests of reasonableness and
fairness, and that represents a prudent financial transaction for the County without undue risk to
the bondholders or undue benefit to the developer”.!”® The Executive noted that the 3 Clarksburg
development districts then under review were projected to fund only $74 million of the total
$500 million estimated cost of all master-planned infrastructure improvements in the Clarksburg
area.'® Given that context, the Executive stressed that it was “paramount” that development
districts be used to further the object of growth “paying for itself”.'”

% Planning staff’s PAPF memorandum, p.4.

* PAPF approval letter, p.1.

100 Id.

"' planning staff's PAPF memorandum, p.4.

Y2 October 17, 2002 memorandum from County Executive Douglas Duncan to County Council President Steven
Silverman (“Executive’s transmittal memorandum™), p.1.

' 1d, at 3.

1% For a list of all of the master-planned infrastructure improvements, see Table C in the Executive’s Fiscal Report
for the CTCDD (“Executive’s Fiscal Report™).

1% Executive’s transmittal memorandum, p.2.
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Acceprable Tax Burden

The Executive projected that the total cost of infrastructure items proposed by the
- Developer would require an initial special tax on residential property that equaled 40% of the
current property taxes paid by a homeowner, plus an additional special assessment on
commercial and undeveloped property.'® For a home with an assessed value of $350,000, that
would amount to an additional tax burden of $1,528. The Executive recommended that the
initial special tax burden on residential property be limited to 30% of the current property taxes
paid by a homeowner. For a home with an assessed value of $350,000, that would amount to an
additional tax burden of $1,200.'"

Value-to-lien ratio

The Executive projected that the infrastructure items proposed by the Developer would
cost $21,872,000, requiring a bond issue of $26,091,000. Since the estimated value of property
in the district at the time of financing was $75,970,000, the value-to-lien ratio for development
district bonds would be 2.9 to 1. According to the Executive, that ratio was too low and
represented an unacceptable risk to bondholders.'® The Executive recommended that the
development district be used to fund $17 million in infrastructure items, with a bond issue of
approximately $20.3 million and a value-to-lien ratio of 3.7 to 1.!%

Infrastructure improvements recommended for development district funding

The Executive recommended a primary list of 9 infrastructure items to be funded within
the $17 million recommended limit, and a secondary list of 6 infrastructure items that could be
funded by the development district with cost savings from items on the primary list.!'® The
primary and secondary lists were developed by “Executive staff [who] worked with the
developer to prioritize improvements that would fit within the $17 million limit”.""!

The following infrastructure items were included on the primary list:

1. Stringtown Road 800° gap

2. Stringtown Road extended

3. Stringtown Road improvements
4, Piedmont Road improvements
106 ]d

' 1d. at 2-3.

' 1d. at 3.

' 1d.

11¢ Id
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5. Lowering MD 355 at Stringtown Road

6. Clarksburg Road (town center boﬁndary to MD 355) improvements

7. Clarksburg Road (town center boundary to Piedmont Road) improvements
8. Civic Center/Library

9. | 20" Water Main (original scope)

The following infrastructure items were included on the secondary list:

1. Main Street (original scope)

2. F Street

3. H Street

4. K Street

5. MD 355 Intersection improvements
6. Greenway trails (original scope)

The Executive’s primary list included 2 infrastructure items that the Developer had not
proposed for development district funding and, according to the Executive, was not required to
provide as a condition of subdivision or site plan approval.'!? The first item was construction of
1 lane of a 2-lane segment of Stringtown Road between MD 355 and Piedmont Road
(“Stringtown Road 800’ gap™). The second item was a 25% share of Stringtown Road between
MD 355 and [-270 (“Stringtown Road extended”). The Executive described those items as
“general benefit improvements” because they would “benefit not only residents of Town Center,

but also residents outside the district”.!

The Executive’s primary list also inciuded 3 infrastructure items that the Developer had
proposed for inclusion in the development district but, according to the Executive, was not
required to provide as a condition of subdivision or site plan approval: (1) the Civic
Center/Library; (2) the 20” water main; and (3) a segment of Clarksburg Road between the
Clarksburg Town Center boundary and MD 355. The Executive noted that those items provided

a “general benefit to the Clarksburg Community at farge”.'"*

In explaining the Executive’s support for the 5 recommended “general benefit”
improvements, the Executive’s Fiscal Report noted that the legislative history of the

"1 Executive’s Fiscal Report, Part IL.E.
U2 1, Part ILD.

us g

!4 Executive’s transmittal letter, pp.3-4.
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Development District Act indicated that the Council intended that the amount and type of
infrastructure improvement to be funded by development districts would be decided on a district-
by-district basis. Specifically, the Executive’s Fiscal Report noted that the Council had
- contemplated “a substantial broadening of the scope of the APFO review to cover longer term
school needs and such items not now covered by [APFQJ as libraries, recreations facilities, and
parks, as well as closer scrutiny of water and sewer needs. Ultimately, all coverage decisions
will be made by the Council on a case-by-case basis in the resolution creating each particular
district”.'"?

One of the Executive’s reasons for recommending that the CTCDD fund infrastructure
items that the Developer was not required to provide as a condition of subdivision or site plan
approval was a desire to offset the transportation impact tax credit that the Developer would
receive for infrastructure items funded by the CTCDD.''® That desire is reflected in the
following excerpt from the Executive’s Fiscal Report:

The Development District Act provides a clear benefit to petitioners of
development districts in the form of a credit against the Development Impact
Tax . .. After accounting for costs of providing new capacity on Impact Tax roads
(Stringtown Road, Piedmont Road, and MD 355), this credit is estimated at $2.2
million (at current impact tax rates). As proposed by the developer, the initial list
of infrastructure projects included “non-required” improvements that exceeded
this credit, thus providing benefit to the other taxpayers in the Clarksburg impact
tax area. However, in the context of growth “paying for itself,” the Executive
believes that the Town Center District should fund general benefit improvements
at a level higher than proposed by the developer. The Clarksburg Master Plan
recognizes that the policy area cannot be developed without significant funding of
infrastructure from “non-typical” sources, such as development districts. The . ..
total amount of infrastructure needed to build-out of the Clarksburg area east of
1-270 will cost $500 million (unescalated), only $74 million of which is now
under construction for financing through development districts currently under
review.

The Executive recommends, that improvements funded through a Town Center
District should include a contribution to some additional projects that will benefit
not only residents of Town Center, but also residents outside the district.!!”

5 Executive’s Fiscal Report, Part IL.D, citing a June 21, 1994 memorandum from Senior Legislative Attorney
Michael Faden to the County Council. ‘

1" Executive’s Fiscal Report, Part [L.D.

117 Id
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Step 7 — Public hearing on the Second Resolution

The Council scheduled a hearing on a resolution to create the CTCDD (“CTCDD’s
. Second Resolution”) on December 3, 2002 at 7:30 p.m. That hearing was advertised in The
Gazette Newspaper and the Montgomery Journal on November 8, 2002.'8

In addition to those newspaper advertisements, on November 6, 2002, Council staff
mailed written notice of the December 3 hearing to all property owners in the proposed district,
as identified in a list provided by the attorneys for the Developer.''® The Council’s file on the
CTCDD’s Second Resolution includes a copy of that list, which indicated that there were 74
privately-owned residential units located in the proposed district as of September 30, 2002.
That file also contains a copy of the hearing notice that was sent to each property owner and the
mailing labels that were used to mail each notice.

The hearing notice that was sent to property owners included the time, date, and location
of the December 3 hearing and a copy of the proposed resolution to create the development
district. It also included the following estimated special tax and assessment rates:

A special tax based on ad valorem value is proposed to be levied on all taxable
property located in the district at an estimated rate of $0.34 per $100 of assessed
value. For developed single-family residential property, this special tax is
expected to equal approximately $1198 per dwelling unit for the 2003-2004
taxable year (based on an assumed average single family house value of
$350,000).

Additionally, a special assessment is proposed to be levied on commercial
property (whether developed or undeveloped) and on undeveloped residential
property. The special assessment proposed to be levied on commercial property
will be in an amount that, when combined with the special tax, would equal, for
the 2003-2004 taxable year, an estimated annual levy of $1169 per 1000 square
feet of gross potential building area for retail property and $995 per 1,000 square
feet of gross potential building area for office property, based on the expected
development of the property.

The special assessment proposed to be levied on undeveloped residential property
will be an amount that, when combined with the special tax, would equal an
estimated annual levy of $1198 per proposed single-family dwelling unit for the
2003-2004 taxable year. This special assessment will apply to residential
property only until it is developed.

8 The Council’s hearing file includes a Proof of Publication from The Gazette Newspaper, dated November 9,
2002 and Proof of Publication from the Montgomery Journal dated November 8, 2002.

" The written notice that Council staff mailed to property owners is undated. However, in an email to Finance
Department staff on November 7, 2002, Senior Legislative Attorney Michael Faden attached a copy of the notice
and noted that he had sent it out “yesterday™.
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The special tax and special assessments described here are expected to increase by
2% per year for each taxable year after 2003-2004.

. The notice also indicated that a copy of the Executive’s Fiscal Report, which included details on
the infrastructure to be funded by the proposed development district and the tax rates that would
apply in the district, could be obtained by calling the Council Office.

According to the Developer’s attorneys, the Developer also mailed a written notice of the
December 3 public hearing to all property owners in the proposed CTCDD on November 4,
2002, attaching a copy of a disclosure statement that the Developer had required property owners
to sign before buying their homes. The Council’s files include a copy of the notice and the
attached disclosure statement, which noted that the homes were located within the proposed
CTCDD and subject to a special “Tax District Assessment” that would be determined at a future
date. The disclosure statement also noted that the average estimated Tax District Assessment for
the first year of the district would be between: (1) $1,000 and $1,500 for each single-family
detached unit; (2) $750 to $1000 for each single-family attached unit; and (3) $450 and $800 for
each multi-family unit.

When only 3 speakers signed up to testify at the December 3 evening hearing, the
Council continued the hearing to December 10 at 11:00 a.m. That action was consistent with the
Council’s standard procedure of rescheduling any evening hearing if only a few speakers sign up
to testify. The Council included notice of the continuation on its December 3 Council agenda.
Also, as required by Council Rule 9(h),'* a Council representative was present at the time and
location advertised for the December 3 hearing and read an oral statement for the record
indicating that the hearing had been continued to December 10 at 11 a.m.'*' The 3 speakers who
originally signed up to testify on December 3 were the only speakers who- testified at the
December 10 hearing,'*

Step 8 - Adoption of the Second Resolution

On March 4, 2003, the Council adopted the CTCDD’s Second Resolution.'?® That
resolution, which was approved by County Executive Duncan, specified that the development
district encompassed 262.8 acres and listed the current tax account number for each property in
the district. It indicated that the development district would fund all of the infrastructure items
on the Executive’s primary list, as well as 1 item (Greenway trails) from the Executive’s
secondary list. It explained that any savings achieved in the construction of those infrastructure
items could be used to fund the remaining items on the Executive’s secondary list.

%% Council Rule 9(h) authorized the Council to continue a hearing without further published notice if at the time and
place for which the notice originally was given the presiding officer specified the time and place where the hearing
would reconvene.

12! Approved Minutes for the Council’s December 3, 2002 Session, p.10.

122 Speakers List for the December 10, 2002 public hearing. The three speakers were John Orrick, Jr., Steve
Kaufman, and Lih Young.

123 Resolution 15-87.
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The total projected cost of all items on the Council’s primary list was $16,979,000. The
Council added the Greenway trails item to the Executive’s primary list without bumping other
items because the projected costs of 4 items (Piedmont Road, Clarksburg Road, Lowering of MD
355, and 20” water main) at the time of the Second Resolution were less than the projected costs
for those items in the Executive’s Fiscal Report. The Second Resolution noted that all of the
infrastructure items on the primary and secondary lists were either located in the development
district or reasonably related to the development or use of land in the district. For each
infrastructure item, the resolution included its estimated completion date, cost, and cost share
funded by the development district.'** That information is shown in Exhibit 4-2.

Exhibit 4-2. Infrastructure Funded by the CTCDD

Total Cost Share of Total Estimated
Infrastructure Improvement Estimated funded by | Cost Funded by Completion
Cost CTCDD CTCDD Date
.. . $10-$12 . To be
1. Civic Center/Library million $4,640,000 | To be determined determined
2. Stringtown Road 800° Gap | $1.1 million $550,000 50% June 2005
3. Stringtown Road Extended - 0
(MD 355 10 1:270) $6.4 million $1,600,000 25% June 2007
4. Stringtown Road 0
(MD 355 to Piedmont Road) $4,435,000 $4,435,000 |. 100% June 2004
5. Piedmont Road $2,270,000 $2,270,000 100% Neovember 2003
6. Lowering MD 355 at o
Stringtown Road $5905,000 $905,000 100% June 2004
7. Clarksburg Road $1,340,000 $1,340,000
(MD 355 to Piedmont
Road)
100% November 2004
-MD 355 to CTC boundary | ($290,000)
-CTC boundary to Piedmont | ($1,050,000)
Road
8. 20” Water Main $779,000 $779,000 100% December 2004
9. Greenway Trails $460,000 $460,000 100% December 2005
Total Cost funded by the
CTCDD $16,979,000

124 14 , Exhibits C and D.
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The estimated cost of the listed items included a contingency for unexpected cost
overruns, which ranged from 20% to 30% of the estimated aggregate cost of each item. The
resolution authorized the imposition of special taxes and assessments at rates sufficient to pay the
. principal of and interest on development district bonds. The resolution also created a special
fund for the revenues from those taxes and assessments.

E. - Current Status

No bonds have been issued and no special taxes or assessments have been levied in the
CTCDD. The Council cannot adopt a resolution authorizing the issuance of bonds until the
Executive recommends how the bonds should be structured (e.g., the amount, term, and revenue
sources for the bonds). The Executive cannot develop recommendations regarding how the
bonds should be structured until the Planning Board resolves issues relating to Clarksburg Town
Center’s site plan. The Executive needs to know the number and types of housing units (e.g.,
single-family detached, single-family attached, or multi-family) and the square footage of all
commercial property that will be located in the CTCDD when it is fully built out.'®

On August 17, 2006, the Planning Board approved a compliance program for Clarksburg
Town Center that required interim site plan amendments and final project, subdivision, and site
plan amendments. On April 25, 2007, the developer filed applications for the required interim
and final plan amendments. Planning staff expects the Planning Board to act on the interim site
plan amendments by November 2007. Planning staff do not know when the Planning Board will
act on the final project, subdivision, and site plan amendments. However, they estimate that the
Planning Board will not act on the plans before January 2008.

F. Infrastructure Analysis — Subdivision and Site Plan Approvals

This section discusses the results of Council and OLO staff’s analysis of the following 2
questions: Was any infrastructure item to be funded by the CTCDD required as a condition of
subdivision or site plan approval for the Clarksburg Town Center? If so, what was the legal
basis for requiring any infrastructure item as a condition.

Council and OLO staff did not find any document or resource, or combination of them, in
files maintained by the Planning Board, Executive, or Council that clearly and accurately
provided that information. OLO staff derived the information, to the extent possible, from: (1)
Planning Board opinions and Planning staff memoranda relating to subdivision and site plan
approvals for the Clarksburg Town Center; (2) Planning Board and Planning staff memoranda
relating to the Planning Board’s PAPF approvals for the CTCDD; (3) the Executive’s Fiscal
Report for the CTCDD; (4) the Council’s files on the First and Second Resolutions for the
CTCDD; (5) information provided in the Capital Improvement Programs for the County and

' April 17, 2006 memorandum from Chief Administrative Officer Bruce Romer to Councilmember Marilyn

Praisner, Chair, MFP Committee, p.2. Mr. Romer noted that it was also possible that the Executive and Council
would need to revisit: (1) previous assumptions about “required and not required” infrastructure; and (2)
affordability of the infrastructure improvements funded by the development district.
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WSSC; and (6) meetinogs with Executive, Planning, and WSSC staff. This section summarizes
OLO staff’s findings.'? :

. Of the 9 items included in the primary list of infrastructure items to be funded by the
CTCDD, OLO staff concluded that the following 4 items were required as conditions of plan
approvals for Clarksburg Town Center: (1) Stringtown Road (MD 355 to Piedmont Road), (2)
Piedmont Road, (3) the Greenway Trails, and (4) part of Clarksburg Road (CTC boundary to
Piedmont Road). Exhibit 4-3 summarizes OLO staff’s findings for each those items.

Exhibit 4-3. Infrastructure Items Required as a Condition of Subdivision or Site Plan

Approvalm
CTC Development District | Was construction of this item identified | Regulatory Basis
Infrastructure Items as 2 condition of approval at: for Item as a
Identified as Conditions of Project Prelim Site Plan Condition of
Approval Plan Plan Phase I Approval
1. Stringtown Road (MD 355 to
Piedmont Road) No Yes Yes Master Plan
2. Piedmont Road No Yes Yes Subdivision Access
Other
3. Clarksburg Road (CTC transportation
boundary to Piedmont Road) No No Yes issues associated
with the site plan
Site Plan
Requirement
4. Greenway Trails Yes Yes Yes ‘Optional Method
Zoning Amenity
Package

Except for the Greenway Trails (discussed below), OLO staff found it difficult to identify
the legal basis for the Planning Board’s decision to require a listed infrastructure item as a
condition of subdivision or site plan approval because the applicable regulatory documents did
not clearly identify the specific statutory authority.

The Planning Board required Stringtown Road (MD 355 to Piedmont Road) as a
condition of subdivision plan approval after conducting a “fair share” master plan analysis. The
regulatory record did not cite specific statutory authority for the Planning Board’s fair share
analysis. However, Planning staff memoranda and audio tapes of Board meetings indicate that

6 This section does not analyze the 2 infrastructure items included on the CTCDD’s secondary list because it is
extremely unlikely that those items would be funded by the CTCDD. The Developer’s attorney recently stated that
“as a result of the passage of time and the resultant escalation of costs, there is no possibility that these secondary
improvfements will be financed by the [CTCD]”. See Newland’s Memorandum. p.11.

"7 Exhibit 4-3 is derived from Exhibit C-2 in Appendix 1C.
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the Planning Board relied on County Code §50-35(1)."** That provision requlres a subdivision
plan to “substantially conform” to the applicable master plan.

The Planning Board required the Piedmont Road improvements as a condition of
subdivision plan approval “in accordance with the general requirement that developers construct
roads that extend through their sites” but did not cite specific statutory authority.'” Current
Planning staff advised OLO staff that the relevant statutory authority was probably the part of
County Code §50-24(a) that requires a subdivision to include roads that are integral to the
subdivision, including necessary improvements to roads that front the subdivision.'°

The Clarksburg Road improvements between MD 355 and the CTC boundary were not a
condition of subdivision or site plan approval. However, the Planning Board required the
Clarksburg Road improvements between the CTC boundary and Piedmont Road as a condition
of site plan approval to “address transportation issues associated with the site plan™.”*! Although
that condition was imposed at the site plan stage (rather than the subdivision stage), current
Planning Staff advised OLO that the statutory authority for the condition was probably the part
of §50-24(a) that requires a subdivision to include roads that are integral to the subdivision,
including necessary improvements to roads that front the subdivision.'*?

The Planning Board required the Greenway trail system as a condition of project and site
plan approval as an amenity provided in exchange for higher density development under optional
method development in the RMX-2 zone.!**

OLO staff noted that the Planning Board’s file on the Clarksburg Town Center project
included a recommendation from the State Highway Administration to include the Lowering of
MD 355 at Stringtown Road as a condition of site plan approval."** However, the Planning
Board’s Site Plan Opinion did not expressly require that improvement as a condition of approval.
The Planning Board’s opinion did require the Developer to construct a northbound right turn lane
along MD 355 to comply with the APFO (Local Area Transportation Review). With regard to

that turn lane, the Planning Board’s site plan opinion noted:

The applicant is required to provide a northbound right turn lane at this
intersection. If at the time of this construction the SHA has taken an action to
reduce the vertical curve or otherwise remedy the sight distance problem at the
subject intersection, the applicant shall coordinate construction of the required
northbogxsld right turn lane at the intersection with the SHA’s construction
project.

28 OLO Fact Finding Report on CTCDD, Appendix 1C, p.1C-20.
2 14 at 1C-23.

130 14 at 1C-26.

Bl 4 at.1C-36 to 1C-37.

B2 1d at 1C-37.

% 1d at 1C-39 to 1C-43.

134 14 at 1C-26 to 1C-32.

138 Id.
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Based on that language, OLO staff concluded that the Planning Board did not require the
Lowering of MD 355 at Stringtown Road as a condition of subdivision or site plan approval for
Clarksburg Town Center. However, OLO staff also concluded that the developer of a different
- subdivision, Highlands at Clarksburg, was required to provide the Lowering of MD 355 at
Stringtown Road as a condition of subdivision plan approval.

G. Infrastructure Analysis — Eligible Infrastructure Improvements

This section discusses the results of Council staff’s analysis of whether the Planning
Board, Executive, or Council concluded that any infrastructure item proposed to be funded by
the CTCDD was ineligible because it: (1) primarily served the residents or occupants of only
one development or subdivision; or (2) was the responsibility of a single developer under the
Planning Board’s site plan and adequate public facilities requirements?

Planning Board

As discussed in Section F, the Planning Board’s PAPF approval letier and Planning
staff’s PAPF memorandum for the CTCDD acknowledged that some of the infrastructure items
proposed by the Developer to be funded by the CTCDD were required as a condition of
subdivision or site plan approval. Neither document clearly identified which proposed
infrastructure items were required as a condition of plan approval or the legal basis for requiring
any item as a condition. Neither document discussed whether any proposed infrastructure item:
(1) primarily served the residents or occupants of only one development or subdivision; or (2)
was the responsibility of a single developer under the Planning Board’s site plan and adequate
public facilities requirements,

The PAPF approval letter recommended that the Council amend County Code §14-
3(g)2) “if necessary, to allow for items to be the responsibility of a single developer so long as
the proposed items serve a greater public benefit than a single development.”'*® However, it did
not identify any specific infrastructure item that was the responsibility of a single developer.

Planning staff’s PAPF memorandum noted that Planning staff had originally envisioned
that “all mixed use, residential east of MD 355 could be incorporated into one district with future
developers joining the district as their projects came forward” but explained that:

. . . this type of comprehensive district with future developer involvement cannot
be established under the County’s bonding guidelines and requirements of
financial lenders. Bonds must be a set amount based upon a specified set of
infrastructure improvements with a resulting set tax rate, as security for the bonds.
New development cannot be “added to” the previous bonds.'*’

% Planning staff’s PAPF memorandum, p.1 (emphasis added).
%7 Planning staff's PAPF memorandum, p.5.
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Nonetheless, Planning staff observed that “[t]he opportunity to coordinate needed infrastructure
and timely construction of public facilities within Clarksburg can still be achieved by staff’s
continued comprehensive infrastructure review of every proposed preliminary plan.”'3®

Executive

As discussed in Section F, the Executive’s Fiscal Report concluded that 4 items on the
Executive’s primary list and all 3 items on the Executive’s secondary list were required as a
condition of subdivision or site plan approval. The report did not discuss whether any proposed
infrastructure item: (1) primarily served the residents or occupants of only one development or
subdivision; or (2) was the responsibility of a single developer under the Planning Board’s site
plan and adequate public facilities requirements.

The Executive’s Fiscal Report included guidelines developed by the Department of
Public Works and Transportation (DPWT) to assess whether a road should be funded by a
development district. DPWT’s guidelines recommended that a development district be used to
fund a road only if it met two off the following criteria: (1) was required under “AGP threshold
provisions” of the APFO; (2) provided a regional benefit; (3) was identified in a master plan; and
(4) was a project for which the “ultimate cross section will be provided by the development
district developer or by a combination of developers (whether in or out of a district)”"*®> DPWT’s
guidelines recommended that a development district not be used to fund any road that provided
“primarily internal circulation” or was required under “Local Area Review”.

Council

As discussed in Section F, the Council’s files for the CTCDD’s Second Resolution
included the PAPF approval letter, Planning staff’'s PAPF memorandum, and the Executive’s
Fiscal Report for the CTCDD. There is no indication that the Council evaluated whether any
infrastructure item that would be funded by the CTCDD: (1) primarily served the residents or
occupants of only one development or subdivision; or (2) was the responsibility of a single
developer under the Planning Board’s site plan and adequate public facilities requirements.

H. Infrastructure Analysis — Cost Share

Exhibit 4-2 on page 14 shows that the CTCDD would fund all costs of 6 infrastructure
items and part of the costs of 3 infrastructure items. This section reviews the rationale for those
cost shares.

138 Id.
%% Executive’s Fiscal Report, Appendix B.
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Stringtown Road, Piedmont Road, and Clarksburg Road

The CTCDD was projected to fund 100% of the following 3 items because they were

. required as a condition of subdivision or site plan approval for Clarksburg Town Center: (1)

Stringtown Road improvements ($4.435 million), (2) Piedmont Road improvements

($2,270,000), and (3) the Clarksburg Road improvements between the CTC boundary to
Piedmont Road ($1,050,000).

The CTCDD was projected to fund 100% of the $290,000 cost of the Clarksburg Road
improvements between MD 355 and the Clarksburg Town Center boundary, which were not
required as a condition of subdivision or site plan approval. The raticnale for that cost share is
unclear. The Executive’s Fiscal Report stated:

For Clarksburg Road, planned as an undivided 24 to 36-foot wide roadway, the
developer has included improvements of approximately 800 feet on the south half
of the road (in the Historic District) which is not along the frontage of the
developer’s property and which is not a condition of site plan approval. The
developer believes that the cost of this segment ($340,000) should be altlocated to
other parties, but the Executive proposes that it be accomplished by Town Center
and be funded by that District."*

Stringtown Road 800’ gap

The CTCDD was projected to fund 50% of the total $1.1 million cost of the Stringtown
Road 800° gap. The rationale for that cost share is explained in the Executive’s Fiscal Report,
which recommended that the cost be split between Clarksburg Town Center and Clarksburg
Village, the 2 developments located on either side of the 800’ gap. More specifically, the
Executive’s Fiscal Report recommended that the total cost be split between the CTCDD and
CVDD.

Stringtown Road Extended

The CTCDD was projected to fund up to 25% (not to exceed $1.6 million) of the
projected $6.4 million general obligation (GO) bond allocation for Stringtown Road Extended."*!
The rationale for that cost share is explained in the Executive’s Fiscal Report, which noted that
“the Town Center is projected to account for 25% of the traffic on this new road link”.'*> OLO
noted that the 25% cost share did not account for the total projected cost of the project. When
the Council created the CTCDD, the projected cost of the project in the County’s Capital
Improvement Program (CIP) was $8.30 million. The CIP indicated that the other sources of

0 Executive’s Fiscal Report, Appendix B, p.2.
141
ld
142 Executive’s Fiscal Report, Part I1.D. and Appendix B, p.3.
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funds for the project were GO bonds ($4.7 million), impact tax revenues ($1.9 million),
development approval payments ($0.5 million), and WSSC ($0.1 million).'*

Lowering of MD 355 at Stringtown Road

For the Lowering of MD 355 at Stringtown Road, the CTCDD was projected to fund
100% of the total $905,000 cost. The rationale for that cost share is explained in the Executive’s
Fiscal Report, which noted:

In accordance with State Highway requirements, any improvement of Stringtown
Road east or west of MD 355 will necessitate lowering of the vertical curve on
MD 355 just south of the [Stringtown] Road intersection to improve stopping
sight distance. The cost of this lowering is estimated at $970,000. If, as
projected, Town Center’s part of Stringtown Road precedes the Highlands project,
the lowering will be implemented as a part of the Town Center’s Stringtown Road
project, funding for which is proposed by the Executive to be covered by the
Town Center District. An alternative, preferred by the Town Center developer
would be to allocate the cost of lowering among the respective developers.'

The Executive’s Fiscal Report did not mention that the developer of Highlands at Clarksburg
was required to provide this item as a condition of that project’s subdivision or site plan
approval.

Civic Center/Library

The CTCDD was projected to fund up to $4.6 million of the total $10-12 million cost of
the Civic Center/Library. The rationale for that cost share is explained in the Executive’s Fiscal
Report, whlch noted that $4.64 million was Clarksburg Town Center’s “proportionate share” of
the project.'*> The Executive’s Fiscal Report did not explain how Executive staff caiculated
Clarksburg Town Center’s proportionate share. OLO staff noted that the 2004-2007 Strategic
Facilities Plan for the Department of Public Libraries assumed that the primary service radius for
each library is 1.5 to 3 miles (with an average of 2.5 miles), and that 80% of each library’s
customers came from within that radius. However, there is no indication in the Executive’s
Fiscal Report that the CTCDD’s cost share for the Civic Center/Library is based on the ratio of
housing units in Clarksburg Town Center to housing units located in the library’s primary service
area.

13 FY03-08 Capital Improvements Program, Volume 2 of the FY04 Approved Capital Budget, pp.7-227 (PDF No.
500403).

144 Executive’s Fiscal Report, Appendix B, p.3.

" 1d, Part 1LD.
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20” Water Main

The CTCDD was projected to fund 100% of the $827,000 cost of the 20” water main.
. The Executive’s Fiscal Report contains the following rationale for that cost share:

A 20-inch WSSC water main line extending 1.4 miles from MD 355 through
Town Center to a point east of the Piedmont/Stringtown Road intersection is
currently under construction by the developer (estimated cost $827,000). In the
original petition, the scope of this improvement was only for segments outside the
district; costs of internal segments were included in individual road projects,
several of which are no longer being considered for district funding. Over 50% of
this water main has already been installed by the developer under permit from
WSSC. This improvement will serve not only Town Center but will also provide
areas outside of the District with water supply and pressure. The Executive
recommends this project for District funding. All other water and sewer lines in
Town Center will be funded by the developer.'*

The Executive’s Fiscal Report did not discuss how the water main related to WSSC’s system
development charge.

146 Id., Appendix B, p.5.
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Chapter 5. Clarksburg Skylark and Clarksburg Village Development Districts

On July 17, 2001, the owners of 2 large undeveloped parcels in the Clarksburg area filed
. petitions to create the CSDD and CVDD in the Newcut Road Neighborhood of Clarksburg. For
the most part, those proposed development districts have proceeded together through the
development district creation process. Although the Council resolution declaring its intent to
create them was adopted more than 5 years ago, both districts have paused at the Executive
Fiscal Report stage. This Chapter provides a brief overview of the CSDD and CVDD.

A, Description

As proposed by the developer, the CSDD would encompass about 374 acres of
undeveloped land. The development district consists of 1 subdivision known initially as
Greenway Village and now called Arora Hills. The development district would include 1,330
residential units (598 single-family detached, 487 single-family attached, and 245 multi-family
units) and 89,000 square feet of retail space when fully buitt-out.'” (For a map of the proposed
development district, see Appendix 15."*%)

As proposed by the developer, the CVDD would encompass about 718.5 acres of
undeveloped land lying directly southwest of the proposed CSDD. The development district
consists of 1 subdivision known as Clarksburg Village. The development district would include
2,563 residential units (1,180 single-family detached, 883 single-family attached, and 500
multi-fami]gy units) and about 20,000 square feet of retail/commercial space when fully
built-out."*” (For a map of the proposed development district, see Appendix 15.)

B. Chronology

Exhibit 5-1 shows the steps taken to create the CSDD and CVDD.

"7 July 17, 2001 petition to create the CSDD, p.3.
'** The map attached as Appendix 15 was attached as Exhibit D to the July 17, 2001 petition to create the CSDD.
1% July 17, 2001 petition to create the CVDD, p.3.
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Exhibit 5-1. Chronology for the CSDD and CVDD

Step Description Date
Step1 | Developers file petitions to create the CSDD and July 17, 2001
CVDD.
Step2 | Council holds a public hearing on the petitions. September 25, 2001

Step3 | Council adbpts Resolution 14-1009, which declared | October 2, 2001
the Council’s intent to create the CSDD and CVDD
(“First Resolution™). -

Step4 | Developers file PAPF applications with the October 31, 2001
Planning Board.

Step 5 | Planning Board approves the PAPF applications. February 14, 2002

Step 6 | Developers file amendments to the original July 1, 2004
petitions to create the CSDD and CVDD.

Step 7 | Developers file restated amendments to the original | November 3, 2005
petitions to create the CSDD and CVDD.

C. Creation of the CSDD and CVDD
Infrastructure to be funded by the CSDD and CVDD

As proposed by the developer, the CSDD would fund 11 infrastructure improvements,
including 7 road projects and a park, community center, school site, and greenway.'® The
developer estimated that the cost of the infrastructure items to be funded by the CSDD was
$20,043,800.""' As proposed by the developer, the CVDD would fund 10 infrastructure
improvements, including 6 road projects, 2 school sites, a park, and a greenway.'”> The
developer estimated that the cost of the infrastructure items to be funded by the CVDD was
$23,606,200.'>

19 July 17, 2001 petition to create the CSDD, Exhibit C.
*! October 31, 2001 PAPF application for the CSDD, Exhibit G.
12 Jyly 17, 2001 petition to create the CSDD, Exhibit B.
"% October 31, 2001 PAPF application for the CVDD, Exhibit G.
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Proposed amendments to the original development district petitions

As Exhibit 5-1 shows, the developers filed 2 amendments to the original petitions to
- create the CSDD and CVDD. ™" The first amendment, which was filed with the Council on July

1, 2004, proposed to add 134 acres to the CVDD and remove 13.22 acres from the CSDD.'?
The second amendment, filed on November 3, 2005 as a substitute for the first amendment,
proposed to add 43 acres to the CVDD and remove 13.22 acres from the CSDD.'*® That
amendment also proposed a change in the unit count for the CVDD to include an additional 194
residential units (9 single-family detached, 120 senior multi-family, 48 townhouse, and 17
single-family attached MPDUs), about 109,000 square feet of retail space, and about 5,000
square feet for a day care center.'”’ For a map of the amended proposal for both development
districts, see Appendix 16.'>

D. Current status

As already noted, the Council has not received an Executive Fiscal Report for either
development district and it is not known when the current Executive plans to issue those reports.
In April 2006, Chief Administrative Officer Bruce Romer advised the Council’s MFP
Committee that Executive staff had been negotiating with the developers since 2002 and
concluding those negotiations had been delayed in part because of the proposed amendments to
the original development district petitions.”” He also noted that the Executive had created a
Clarksburg Development District Advisory Commitiee (CDDAC) on April 4, 2006 to obtain
additional input from residents before issuing a Fiscal Report for either development district.
CDDAC did not submit its report until March 21, 2007.

- Private infrastructure charge

In 2004, the developers of property located in both proposed development districts
implemented a private infrastructure charge on property located in the develoopment districts as a
way to obtain reimbursement for the cost of infrastructure improvements.'®® According to the
developers, all home buyers in the Clarksburg Village and Clarksburg Skylark developments
have been required to sign acceptance documents for the alternative private infrastructure charge

'3 The Development District Act does not specify a formal process to amend a petition to create a development
district. The developers filed the proposed amendments with the Council more than 2 years (original amendment)
and 3 years (restated amendment), respectively, after the Planning Board approved the applicable PAPF applications
for both districts on February 14, 2002. The timing of the proposed amendments raises the issue of whether the
amendments affect the validity of the Planning Board’s PAPF approvals. For further discussion of that issue, see
Chapter 9, Section L.

155 July 1, 2004 Amendment to the petition to create the CVDD (“Amendment to CVDD”), p.3.

1% November 3, 2005 Restated Amendment to the petition to create the CVDD (“Restated Amendment to CVDD”)
p-3. ‘

157 I d

1% The map included as Appendix 16 was attached as Exhibit B to the Restated Amendment to CVDD.

19 April 17, 2007 memorandum from Chief Administrative Officer Bruce Romer to Councilmember Marilyn
Praisner, Chair, MFP Committee, p.3. '

160 Clarksburg Developers” Memorandum, Appendix C, p.C-6.
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when executing sales contracts for their homes.'®' In late 2006, the developers notified all
property owners in those developments that they were not willing to negotiate’ with the County
indefinitely to create development districts, and would decide by December 31, 2007 whether to

. begin assessing a private infrastructure charge.'®

161 Id
162 ]d.

57



Chapter 6. West Germantown Development District

This Chapter describes the boundaries and uses of property located in the WGDD,
- outlines the chronology for creation of the district, and discusses the district’s current status. It
also analyzes components of the WGDD creation process that evidence the County’s past
practice regarding 3 legal issues raised by CTCAC (see issues 2, 3, and 4 listed in Chapter 1,
Section B). Specifically, it addresses the following questions: (1) Did the Council create the
WGDD before or after the Planning Board approved the subdivision plans for property located in
the district? (2) Did the WGDD finance any infrastructure item that the Planning Board required
as a condition of subdivision or site plan approval for property located in the district and, if so,
what was the legal basis for the condition? (3) Did the Planning Board, Executive, or Council
conclude that any infrastructure item proposed to be funded by the WGDD was ineligible
because it: (i) primarily served the residents or occupants of only one development or
subdivision; or (ii) was the responsibility of a single developer under the Planning Board’s site
plan and adequate public facilities requirements?

A. Description

The WGDD includes about 670 acres in the southwest quadrant of the intersection of
Clopper Road and Germantown Road. The development district consists of 2 subdivisions that
were originally named Kings Crossing and King Hargett. Those subdivisions were later
marketed jointly as Woodcliffe Park. As originally proposed, the development district included a
third subdivision known as Kingsview Village Center. However, the owners of that property
withdrew from the development district before the Council approved its creation. The
Kingsview Village Center was later included in the KVCDD. The WGDD includes 1,393
single- and multi-family residential units.'®® (For a map of the WGDD, see Appendix 17.'%)

B. Chronology

Exhibit 6-1 shows each step leading to creation of the WGDD.

1% OLO Fact Finding Report on the WGDD, Appendix 2A, p.2A-1.
'* The map attached as Appendix 17 was attached to Resolution 13-1135, which created the WGDD.
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Exhibit 6-1. Chronology for the WGDD

Step Description Date
Step1 | Developers file a petition to create the WGDD. June 21, 1996
Step 2 | Council holds a public hearing on the petition. July 23, 1996
Step3 | Council adopts Resolution 13-636 declaring the | July 30, 1996
Council’s intent to create the WGDD (“First
Resolution™). .
Step4 | Developers submit an application for provisional | October 4, 1996
adequate public facilities (PAPF) approval to the
Planning Board.
Step 5 | Planning Board approves the PAPF application. November 6, 1996
Step 6 | Executive submits a Fiscal Report to the Council. September 29, 1997
Step 7 | Council holds a public hearing on a resolution to create | November 6, 1997
the WGDD.
Step 8 | Council adopts Resolution 13-1135 creating the WGDD January 13, 1998
(“Second Resolution™).
Step9 | Council adopts Resolution 13-1398 authorizing bonds | August 4, 1998
for the WGDD.
Step 10 | Council adopts Resolution 14-1279 levying special | May 23, 2002
taxes and assessments in the WGDD.

As Exhibit 6-1 shows, the Council adopted the First Resolution declaring the Council’s
intent to create the WGDD on July 30, 1996 and the Second Resolution creating the WGDD on
January 13, 1998. As discussed in OLO’s Fact Finding Report on the WGDD, those actions
occurred: (1) 2% years and 4 years, respectively, afier the Planning Board adopted the initial
subdivision plan for the King Hargett project on January 11, 1998; and (2) 1 vear and almost 2%
years, respectively, after the Plannjn% Board approved the initial subdivision plan for the Kings
Crossing project on March 21, 1995.'%° On November 23, 1994 and July 2, 1996, the Planning
Board approved revisions to the King Hargett subdivision plan to increase development limits,
modify phasing requirements, and extend the plan’s validity period.'® Those actions also
preceded the Council’s adoption of the First and Second Resolutions for the WGDD.

': OLO Fact Finding Report on the WGDD, Appendix 2A, pp.2A-7 10 2A-10.
1% 1d.
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C. Infrastructure Funded by the WGDD

Exhibit 6-2 shows the infrastructure items funded by the WGDD and the estimated cost
. of each item, as reflected in the Second Resolution.'®’

Exhibit 6-2. Infrastructure funded by the WGDD'®

Estimated Share of Cost
Item Cost Funded by
. WGDD
1. Richter Farm Road - MD 117 to o
Schaeffer Road (2 lanes) $4,124,866 100%
2. Richter Farm Road - MD 117 to 0
Schaeffer Road (additional 2 lanes) $1.100,000 100%
3. Richter Farm Road — Schaeffer Road 0
to MD 118 (2 lanes) $1,791,098 100%
4. Richter Farm Road — Schaeffer Road to - | $364,949 100%
MD 118 (additional 2 lanes)
5. Schaeffer Road $992,244 100%
6. Local Parks $620,000 100%
7. Hoyles Mill Wastewater Pumping
Station/Force Main $3,838,020 100%
Total Cost $12,831,177

'7 Resolution 13-1135 (adopted January 13, 1998).

'8 The Council’s final decision about which infrastructure items would be funded by the WGDD was based in part
on its view of the acceptable additional tax burden created by the development district. The Executive
recommended that the County fund the development district by levying an initial special tax on residential property
that did not exceed 30% of the current property taxes for residential property, and an additional special assessment
for undeveloped and commercial property. The Executive projected that the initial special tax for residential
property with an assessed value of $300,000 would amount to an additional tax burden of $950. The Council
followed the Executive’s recommendation when making its final decision about the number and type of
infrastructure items to be funded by the development district.
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D. Current status

The County first levied special taxes and assessments on property located in the WGDD
. in July 2002. The original Special Tax Rate for residential property was 22.4¢ per $100 of
assessed value. The original Special Assessment Rate for undeveloped residential property and
all commercial property was $744.96 per equivalent dwelling unit.'® The County has levied
special taxes and assessments each year since 2002, and will contiriue to do so until the bonds are
paid off in 2027. The exact rates have varied and will continue to vary from year to year
‘depending on debt service requirements and property valuations.

E. Infrastructure Analysis — Subdivision and Site Plan Approvals

This section discusses the results of Council and OLO staff’s analysis of whether any of
the infrastructure items funded by the WGDD were required as a condition of subdivision or site
plan approval for a project located in the WGDD and the legal basis for requiring any item as a
condition. We were unable to find any document or resource, or combination of them, in the
files maintained by the Planning Board, Executive, or Council that clearly and accurately
provided that information. We attempted to derive the information from: (1) the legislative
history of the WGDD (including Planning Board and Planning staff memoranda relating to the
Planning Board’s PAPF approval, the Executive’s Fiscal Report, and the Council’s resolution
files); and (2) the Planning Board’s regulatory record for subdivisions located in the WGDD
(including Planning Board opinions and Planning staff memoranda).

The legislative history of the WGDD indicated that the Planning Board, Executive, and
Council understood that the district would fund some infrastructure items that the Planning
Board had required as a condition of subdivision or site plan approval. However, the legislative
history does not clearly identify which of the 7 infrastructure items funded by the WGDD were
conditions of plan approvals or the legal basis for requiring any item as a condition. The
regulatory record for projects located in the WGDD revealed many references to infrastructure
items that seem to overlap with those funded by the WGDD. However, because of ambiguities
in that record, we were unable to determine whether the scope of any item funded by the WGDD
was identical to the scope of any item required as a condition of subdivision or site plan
approval.

Planning Board’s PAPF approval

In a letter dated November 6, 1996, Planning Board Chair Hussman notified County
Executive Duncan that the Planning Board had approved the PAPF application for the WGDD
(“PAPF approval letter”), subject to conditions listed in a Planning staff memorandum
(“Planning staff’s PAPF memorandum™). With regard to road projects, the Planning staff’s
PAPF memorandum specified that one condition of approval was that “[a]ll improvements
shown in the development district application” and 2 additional intersection improvements be
included in the district.

1% Resolution 14-1279 (adopted May 23, 2002).
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Planning staff’s PAPF memorandum explained the Annual Growth Policy criteria that
Planning staff used to evaluate the adequacy of public facilities in the proposed district:

The transportation test is essentially the same as that used for subdiviston review.
However, the tests for schools, water and sewer, and police/fire/health are more
stringent than those applied at subdivision because they must specifically take
into account the additional growth projected for the district.'™

It also noted that 13 of the 14 road projects that the developers had proposed for development
district funding were required as a condmon of subdivision approval, and the 14™ road project
had been assumed as a subdivision street.'”’ Nine of those 14 projects were required as a
condition of subdivision approval for the Kings Crossing and King Hargett projects.

After conducting the transportation test required by the Annual Growth Policy, Planning
staff concluded that the 14 road projects proposed by the developers for development district
funding, plus “two minor intersection improvements,” would be adequate 2 In explaining that
conclusion, the PAPF memorandum observed that:

The only difference from the previous subdivision approvals is that the analysis
indicates that only two lanes of Richter Farm Road (A297) are needed between
Clopper Road and Md. 188 [sic]. Previous preliminary plan approvals required
four lanes. Conditions in the previous preliminary plan approvals regarding the
timing of improvements will remain in effect, based on the criteria in the AGP for
when a facility may be counted.

Executive’s Fiscal Report

The Executive’s Fiscal Report for the WGDD indicated that the Executive’s list of
recommended infrastructure items included some items that the Planning Board had required as a
condition of subdivision or site plan approval for projects located in the WGDD. Specifically,
the report noted that the Executive’s rationale for recommending additional “general benefit
improvements” was to offset the impact tax credit that the developers would receive for
infrastructure items funded by the WGDD that the developers were already required to provide
as a condition of subdivision or site plan approval

' October 25, 1996 memorandum from Development Review Chief Charles Loehr to the Montgomery County
Planning Board (“Planning staff’s PAPF memorandum”).

1"l Summary of Roadway Improvements in Germantown West Development District Area attached to Planning
staff’s PAPF memorandum.

172 1d

173 County Executive Fiscal Report -~ West Germantown Development District (September 29, 1997).
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Council’s resolution files

The Council’s files for the WGDD’s Second Resolution include the PAPF approval
. letter, Planning staff’s PAPF memorandum, and Executive’s Fiscal Report. A Council staff
memorandum to the Council expressly noted that the developers had proposed that the WGDD
fund APF requirements that the Planning Board had required as conditions of subdivision
approval.'™*

Regulatory record

OLO staff examined the Planning Board’s Preliminary Plan and Site Plan Opinions for
the King Hargett and Kings Crossing projects and Planning staff memoranda referenced in those
opinions, to determine whether the 7 infrastructure items funded by the WGDD were required as
a condition of subdivision or site plan approval and, if so, the legal basis for requiring any item
as a condition. OLO found many references to the following 3 items in those documents: (1)
Richter Farm Road; (2) Schaeffer Road; and (3) local parks and paths.

Specifically, OLO staff found that the Planning Board required: (1) improvements to
parts of Richter Farm Road and Schaeffer Road as a condition of subdivision plan approval for
the King Hargett Property; (2) improvements to parts of Richter Farm Road as a condition of
subdivision plan approval for the Kings Crossing project; and (3) local park improvements and
new paths and play areas as a condition of site plan approval for the King Hargett and Kings
Crossing projects.’ 5 However, because of ambiguities in the regulatory record, OLO staff could
not determine whether the scope of any of those required infrastructure improvements included
the particular Richter Farm Road improvements, Schaeffer Road improvements, or local paths
and parks that were funded by the WGDD. Since OLO staff could not determine whether the
infrastructure items funded by the WGDD matched the infrastructure items required as
conditions of subdivision or site plan approval for the King Hargett and Kings Crossing projects,
OLO staff did not attempt to reach any conclusions about the legal basis for those requirements.

F. Infrastructure Analysis — Eligible Infrastructure Improvements

This section discusses the results of Council staff’s analysis of whether the Planning
Board, Executive, or Council concluded that any infrastructure item proposed to be funded by
the WGDD was ineligible because it: (1) primarily served the residents or occupants of only one
development or subdivision; or (2) was the responsibility of a single developer under the
Planning Board’s site plan and adequate public facilities requirements.

' December 9, 1997 memorandum from Deputy Council Director Glenn Orlin and Senior Legislative Attorney
Michael Faden to the County Council.
173 OLO Fact Finding Report on the WGDD, Appendix 2C.
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Planning Board

As discussed in Section E, the Planning Board’s PAPF approval letter and Planning
- staff’s PAPF memorandum explained that 13 of the 14 infrastructure items that the developers
proposed to be funded by the WGDD were required as a condition of subdivision approval for
projects located in the WGDD. Neither document discussed whether any proposed infrastructure
item: (1) primarily served the residents or occupants of only one development or subdivision; or
(2)-was the responsibility of a single developer under the Planning Board’s site plan and
adequate public facilities requirements.

Executive

As discussed in Section E, the Executive’s Fiscal Report acknowledged that some of the
infrastructure items that the developers proposed to be funded by the WGDD were required as a
condition of subdivision or site plan approval for projects located in the WGDD. The report did
not discuss whether any proposed infrastructure item: (1) primarily served the residents or
occupants of only one development or subdivision; or (2) was the responsibility of a single
developer under the Planning Board’s site plan and adequate public facilities requirements.

Council

_ As discussed in Section E, the Council’s files for the WGDD’s Second Resolution

included the PAPF approval letter, Planning staff’s memo, and the Executive’s Fiscal Report for
the WGDD. There is no indication that the Council evaluated whether any infrastructure item
funded by the WGDD: (1) primarily served the residents or occupants of only one development
or subdivision; or (2) was the responsibility of a single developer under the Planning Board’s site
plan and adequate public facilities requirements.
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Chapter 7. Kingsview Village Center Development District

- This Chapter describes the boundaries and uses of property located in the KVCDD,
- outlines the chronology for creation of the district, and discusses the district’s current status. It
also analyzes components of the KVCDD creation process that evidence the County’s past
practice regarding 3 legal issues raised by CTCAC (see Issues 2, 3, and 4 on page _ of this
report). Specifically, it addresses the following questions: (1) Did the Council create the
KVCDD before or after the Planning Board approved the subdivision plans for property located
in the district? (2) Did the KVCDD finance any infrastructure item that the Planning Board
required as a condition of subdivision or site plan approval for property located in the district
and, if so, what was the legal basis for requiring the item as a condition? (3) Did the Planning
Board, Executive, or Council conclude that any infrastructure item proposed to be funded by the
KVCDD was ineligible because it: (i) primarily served the residents or occupants of only one
development or subdivision; or (ii) was the responsibility of a single developer under the
Planning Board’s site plan and adequate public facilities requirements?

A. Description

The KVCDD includes about 28.5 acres located in the southwest quadrant of the
intersection of Clopper Road and Great Seneca Highway. The development district consists of
one subdivision known as the Kingsview Village Center. The development district includes a
114,000 square feet shopping center and 236 apartment units.'’® (For a map of the development
district, see Appendix 18.7")

B. Chronology

Exhibit 7-1 shows each step leading to creation of the KVCDD. That chronology varies
from the normal chronology for development district creation outlined in Chapter 3 because the
Kingsview Village Center was originally proposed for inclusion in the WGDD. The owners of
the Kingsview Village Center project withdrew from the proposed WGDD after the Executive’s
Fiscal Report on that district was submitted to the Council. In creating the KVCDD, the Council
relied on the First Resolution, PAPF approval letter, and Executive’s Fiscal Report for the
WGDD.

"¢ OLO Fact Finding Report on the KVCDD, Appendix 3A, p.3A-1 and 3A-4.
"7 The map attached as Appendix 18 was attached to Resolution 13-1137, which created the KVCDD.
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Exhibit 7-1. Chronology for the KVCDD

Step Description Date

Step 1 Developers file a petition to create the WGDD. June 21, 1996

Step2 | Council holds a public hearing on the WGDD petition. July 23, 1996

Step3 | Council adopts Resolution 13-636 declaring its intent to | July 30, 1996
create the WGDD (“First Resolution for the WGDD”),

Step4 | Developers submit a PAPF application for the WGDD to the | October 4, 1996
Planning Board.

Step5 | Planning Board approves the PAPF application for the | November 6, 1996
WGDD.

Step6 | Executive submits a Fiscal Report on the WGDD to the | September 29, 1997
Council.

Step 7A | Council holds a public hearing on a resolution to create the | November 6, 1997
WGDD (“Second Resolution for the WGDD™).

Step 7B | Developer of the Kingsview Village Center withdraws that
property from the WGDD before the Council adopted the
Second Resolution for the WGDD on January 13, 1998.

Step 7C | Developer of Kingsview Village Center files a letter and draft | May 15, 1998
resolution to create the KVCDD with the Council.

Step 7D | Council introduces a resolution to create the KVCDD. May 19, 1998

Step 7E | Council holds public hearings on the resolution to create the | June 16, 1998 and
KVCDD. June 23, 1998

Step8 | Council adopts Resolution 13-1377 creating the KVCDD | July 28, 1998
(“Second Resolution for the KVCDD).

Step9 | Council adopts Resolution 13-1476 authorizing bonds for the | October 27, 1998
KVCDD.

Step 10 | Council adopts Resolution 14-562 levying special taxes and | January 20, 2000
assessments in the KVCDD. '

As Exhibit 7-1 shows, the Council adopted the First Resolution declaring the Council’s
intent to create the WGDD on July 30, 1996 and the Second Resolution creating the KVCDD
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July 28, 1998. As discussed in OLO’s Fact Finding Report on the KVCDD, those actions
occurred about 5 months and 2'% years, respectively, after the Planning Board adopted the initial
subdivision plan for the Kingsview Center Village project on February 12, 1996.'”® On August
. 23, 1999, the Planning Board approved revisions to the Kingsview Village Center subdivision
plan.'” That action occurred more than 1 year after the Council adopted the Second Resolution
for the KVCDD.

C. Infrastructure funded by the KVCDD

Exhibit 7-2 shows the infrastructure items funded by the KVCDD and the estimated cost
of each item, as reflected in the Second Resolution.'®®

Exhibit 7-2. Infrastructure Funded by the KVCDD'®!

Item Estimated Cost | >0are of Cost Funded
by District
1. Kingsview Village Avenue $435,000 90.5%
2. Leaman Farm Road $1,775,000 90.5%
3. Clopper Road (MD 117) $650,000 90.5%
4, i{lchter Farm Road Intersection $100,000 100%
mprovements
Total Cost $2,960,000
District Share _ $2,688,300

:;: OLO Fact Finding Report on the KVCDD, Appendix 3A, pp.3A-5 to 3A-6,
Id

%% Resolution 13-1377 (adopted July 28, 1998).

"*! The Council’s final decision about which infrastructure items would be funded by the KVCDD was based in part
on its view of the acceptable additional tax burden created by the development district. In making that decision, the
Council again followed the Executive’s recommendation that the County fund the development district by levying a
special tax on residential property that did not exceed 30% of the current property taxes for residential property, and
an additional special assessment for undeveloped and commercial property. That amounted to an additional tax
burden of $950 for residential property with an assessed valued of $300,000. As discussed in Section B of this
Chapter, the petition to create the WGDD included the Kingsview Village Center subdivision. Although the
developer of Kingsview Village Center eventually withdrew that subdivision from the WGDD before the Council
approved its creation, the Executive’s Fiscal Report for the WGDD included an analysis of the cost of funding
infrastructure items required to meet a PAPF requirements for the Kingsview Village Center. The Executive did not
prepare a scparate Fiscal Report for the KVCDD
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D. Current status

The County first levied special taxes and assessments on property owners in the KVCDD
.in July 2000. The original Special Tax Rate for residential property was 28.5¢ per $100 of
assessed value. The original Special Assessment Rate for undeveloped residential property and
all commercial property was $110 per equivalent dwelling unit."*?> The County has levied special
taxes and assessments each year since 2000 and will continue to do until the bonds are paid off in
2021, The exact rates have varied and will continue to vary from year to year depending on debt
service requirements and property valuations.

E. Infrastructure Analysis — Subdivision and Site Plan Approvals

This section discusses the results of Council and OLO staff’s analysis of whether any
infrastructure items funded by the KVCDD was required as a condition of subdivision or site
plan approval for Kingsview Village Center and, if so, the legal basis for requiring any item as a
condition. We were unable to find any document or resource, or combination of them, in the
files maintained by the Council, Executive, and Planning Board that clearly and accurately
provided that information. We attempted to derive the information from: (1) the legislative
history of the KVCDD (including Planning Board and Planning staff memos relating to the -
Planning Board’s PAPF approval, the Executive’s Fiscal Report, and the Council’s resolution
files); and (2) the Planning Board’s regulatory record for subdivisions located in the KVCDD
(including Planning Board opinions and Planning staff memoranda).

The legislative history of the KVCDD indicated that the Planning Board, Executive, and
Council understood that the district would fund some infrastructure items that the Planning
Board had required as a condition of subdivision or site plan approval. However, the legislative
history does not clearly identify which of the 4 infrastructure improvements funded by the
KVCDD were conditions of subdivision or site plan approval or the legal basis for requiring any
item as a condition. The Planning Board’s regulatory record for the Kingsview Village Center
project revealed many references to infrastructure items that seem to overlap with those funded
by the KVCDD. However, because of ambiguities in that record, we were unable to determine
whether the scope of any infrastructure item funded by the KVCDD is identical to the scope of
any item required as a condition of subdivision or site plan approval.

Planning Board’s PAPF approval

In a letter dated November 6, 1996, Planning Board Chair Hussman notified County
Executive Duncan that the Planning Board had approved the PAPF application for the WGDD
(“PAPF approval letter”) subject to conditions listed in a Planning staff memorandum (“PAPF
memorandum”). With regard to road projects, the PAPF memorandum specified as a condition

182 Resolution 14-562 (adopted June 20, 2000).
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of approval, “[a]ll improvements shown in the develogment district application” and 2 additional
intersection improvements be included in the district.' '

The PAPF memorandum explained the Annual Growth Policy criteria that Planning staff
used to evaluate the adequacy of public facilities in the proposed district:

The transportation test is essentially the same as that used for subdivision review.
However, the tests for schools, water and sewer, and police/fire/health are more
stringent than those applied at subdivision because they must specifically take
into account the additional growth projected for the district.'®

It also noted that 13 of the 14 road projects that the developers had proposed for development
district funding were required as a condition of subdivision approval, and the 14™ road project
had been assumed as a subdivision street. '** Four of those 14 road grojects were required as a
condition of subdivision approval for the Kingsview Village Center.'®

After conducting the transportation test required by the Annual Growth Policy, Planning
staff concluded that the 14 road projects proposed by the developers for development district
funding, plus “two minor intersection improvements,” would be adequate.'® In explaining that
conclusion, the PAPF memo observed that:

The only difference from the previous subdivision approvals is that the analysis
indicates that only two lanes of Richter Farm Road (A297) are needed between
Clopper Road and Md. 188 {sic]. Previous preliminary plan approvals required
four lanes. Conditions in the previous preliminary plan approvals regarding the
timing of improvements will remain in effect, based on the criteria in the AGP for
when a facility may be counted.

Executive’s Fiscal Report

The Executive’s Fiscal Report for the WGDD indicated that the Executive’s list of
recommended infrastructure items included items that the Planning Board had required as a
condition of subdivision or site plan approval for Kingsview Village Center. Specifically, the
report noted that the Executive’s rationale for recommending additional “general benefit
improvements” was to offset the impact tax credit that the developers would receive for
infrastructure items funded by the WGDD that the developers were already required to provide
as a condition of subdivision or site plan approval.'®®

' October 25, 1996 memorandum from Development Review Chief Charles Loehr to the Montgomery County
Planning Board (“PAPF memorandum™).

184 Id.

1% Summary of Roadway Improvements in Germantown West Development District Area attached to the PAPF
memorandum.

186 1d

187 ]d. -

188 County Executive Fiscal Report — West Germantown Development District (September 29, 1997).
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Council’s resclution files

The Council’s files for the KVCDD’s Second Resolution include the PAPF approval
. letter, PAPF memorandum, and Executive’s Fiscal Report for the WGDD, including components
of those documents that are discussed in this section.

Regulatory record

OLO staff examined the Planning Board’s Preliminary Plan and Site Plan Opinions for
the Kingsview Village Center, and Planning staff memoranda referenced in those opinions, to
determine whether the 4 infrastructure items funded by the KVCDD were required as a condition
of subdivision plan or site plan approval and, if so, the legal basis for requiring any item as a
condition of approval. OLO staff found numerous references to the following 3 items in those
documents: (1) Kingsview Village Avenue; (2) Leaman Farm Road; and (3) Clopper Road.'®

Specifically, OLO staff found that the Planning Board required the following
infrastructure items as a condition of subdivision plan approval: (1) construction of parts of
Kingsview Village Avenue; (2) construction of parts of Leaman Farm Road; and (3)
improvements to Clopper Road.””® However, because of ambiguities in the regulatory record
and the legislative history for the KVCDD, OLO staff could not determine whether the scope of
any of those required infrastructure improvements included the particular Kingsview Village
Avenue, Leaman Farm Road, and Clopper Road improvements that were funded by the
KVCDD. Since OLO staff could not determine whether the infrastructure items funded by the
KVCDD matched the infrastructure items required as conditions of subdivision or site plan
approval for Kingsview Village Center, OLO staff did not attempt to reach any conclusions
about the legal basis for those requirements.

F. Infrastructure Analysis — Eligible Infrastructure Improvements

This section discusses the results of Council staff’s analysis of whether the Planning
Board, Executive, or Council concluded that any infrastructure item proposed to be funded by
the KVCDD was ineligible because it: (1) primarily served the residents or occupants of only
one development or subdivision; or (2) was the responsibility of a single developer under the
Planning Board’s site plan and adequate public facilities requirements.

Planning Board
As discussed in Section E, the Planning Board’s PAPF approval letter and Planning

staff’'s PAPF memo for the WGDD explained that 4 of the 14 infrastructure items that the
developers later proposed to be funded by the KVCDD were required as a condition of

1% 1O Fact Finding Report on the KVCDD, Appendix 3C.
190
Id
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subdivision approval for the Kingsview Village Center. Neither document discussed whether
any proposed infrastructure item: (1) primarily served the residents or occupants of only one
development or subdivision; or (2) was the responsibility of a single developer under the
- Planning Board’s site plan and adequate public facilities requirements.

Executive

As discussed in Section E, the Executive’s Fiscal Report for the WGDD acknowledged
that some of the infrastructure items that the developers later proposed to be funded by the
KVCDD were required as a condition of subdivision or site plan approval for projects located in
the KVCDD. The report did not discuss whether any proposed infrastructure item: (1) primarily
served the residents or occupants of only one development or subdivision; or (2) was the
responsibility of a single developer under the Planning Board’s site plan and adequate public
facilities requirements.

Council

As discussed in Section E, the Council’s files for the KVCDD’s Second Resolution
included the PAPF approval letter, Planning staff’s PAPF memorandum, and Executive’s Fiscal
Report for the WGDD. There is no indication that the Council evaluated whether any
infrastructure item funded by the KVCDD: (1) primarily served the residents or occupants of
“only one development or subdivision; or (2) was the responsibility of a single developer under
the Planning Board’s site plan and adequate public facilities requirements.
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Chapter 8. Legal Issues Raised by the CTCAC Report

The CTCAC report raised 7 legal issues relating to the CTCDD (*CTCAC issues™). This

- Chapter presents Council staff’s conclusions regarding each issue. The County Attorney’s

conclusions about each issue are set out in a letter to the County Executive and Council President

dated July 26, 2007 (“County Attorney’s opinion™). (See Appendix 21.) Where we agree with

the County Attorney’s opinion, we do not duplicate that written analysis. Where we want to
- supplement or emphasize components of that opinion, we add comments.

Rules of statutory construction

All of the CTCAC issues involve interpretations of State and local law, to which normal
rules of statutory construction apply. In construing any statute, the goal is to ascertain the intent
of the legislative body that enacted it. Although that process always begins with reviewing
statutory language, even the clearest language should be read in the context of its legislative
history and in 2 manner that avoids illogical results.'”’ When statutes appear to conflict, courts
adopt interpretations that allow them to exist in harmony.'®? The interpretation that is given to a
statute by an agency that must administer it is entitled to considerable weight.'”® Consistent
administrative construction of a statute coupled with legislative acquiescence in that
interpretation “gives rise to a strong presumption that the interpretation is correct”.'® That rule
is particularly relevant to the CTCAC issues because the Council, which is responsible for
creating a development district, is also the body that enacted the Development District Act.

The Development District Act also includes its own rules of statutory construction.
Section 14-18(a)(1) requires that the Act “be construed liberally to achieve [its] purposes™.'”’
Section 14-18(b) provides that the “powers granted under [the Act] supplement any power

conferred by any other law and do not restrict any other power of County government”.

A, Did the Clarksburg Master Plan require the CTCDD to be created before the
Planning Board approved the Clarksburg Town Center’s subdivision plan?

No. For the reasons outlined on pages 7-8 of the County Attomey’s opinion, the
Clarksburg Master Plan (*Plan”) does not control the sequence of development in Clarksburg.
As discussed in Chapter 4, Section A, the Plan expressly envisioned that alternative financing
mechanisms (in addition to County funds and traditional developer contributions) would be
needed to finance infrastructure improvements identified in the Plan. It contained
recommendations regarding development district enabling legislation and the use of development

" Kaczorowski v. Baltimore,309 Md. 505 (1987).

%2 University System of Maryland v. The Baltimore Sun Company, 381 Md. 79 (2004).

'S McCullough v. Wittner, 314 Md. 602, 612 (1989).

' Sinai Hospital v. Department of Employment, 309 Md. 289, 46 (1987).

' As discussed in Chapter 3, Section B, under §14-2(a) those purposes include “authoriz[ing] the County to provide
financing, refinancing, or reimbursement for the cost of infrastructure improvements necessary for the development
of land in areas of the County of high priority for new development or redevelopment by creating development
districts in which special assessments, special taxes, or both, may be levied”.
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districts. As recommended in the Plan, the County enacted the Development District Act and
created the CTCDD. The Plan does not, and legally cannot, require a development district to
precede subdivision plan approval.

Administrative practice

The Germantown Master Plan included no references to development districts. The
Clarksburg Master Plan was the first master plan to include recommendations and guidelines for
development districts.

B. Did the Development District Act require the CTCDD to be created before the
Planning Board approved the Clarksburg Town Center’s subdivision plan?

No. For the reasons outlined on pages 8-9 of the County Attorney’s opinion, the
Development District Act did not require the CTCDD to be created before the Planning Board
approved the Clarksburg Town Center’s subdivision plan. That conclusion is supported by the
County’s administrative practice with the WGDD and KVCDD.

Administrative practice

The County’s administrative practice with the WGDD and KVCDD indicates that the
Council did not intend that the Development District Act require a development district to be
created before the Planning Board approves a subdivision plan. The Council adopted the Second
Resolution for the WGDD 4 years after the Planning Board approved the initial subdivision plan
for the King Hargett project and almost 2% years after the Planning Board approved the initial
subdivision preliminary plan for the Kings Crossing project (see Chapter 6, Section B). The
Council adopted the Second Resolution for the KVCDD 2 Y% years after the Planning Board
approved the initial subdivision plan for the Kingsview Village Center project (see Chapter 7,
Section B). :

C. Is using the CTCDD to finance infrastructure items that the Planning Board
required as a condition of subdivision or site plan approval consistent with the
Regional District Act, the County subdivision law, and the County zoning law?

Yes. For the reasons discussed on pages 9-14 of the County Attorney’s opinion and the
additional reasons discussed in this section, using the CTCDD to finance infrastructure items that
the Planning Board required as a condition of subdivision or site plan approval for Clarksburg
Town Center is consistent with the Regional District Act, the County subdivision law, and the
County zoning law.
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CTCAC argument

CTCAC seemed to argue that the Regional District Act and Chapters 50 and 59 of the
. County Code prohibit the Council from using a development district to fund infrastructure items
that the Planning Board requires as a condition of subdivision or site plan approval. However,
CTCAC never identified a clear legal basis for that argument. It simply stated repeatedly that
such action was “inconsistent” with Planning Board approvals.'®® In support of its argument,
CTCAC alleged that the Planning Board had required most if not all of the infrastructure items
funded by the CTCDD as a condition of subdivision or site plan approvals. Initially, the CTCAC
report alleged that all infrastructure items to be funded by the CTCDD except the “Civic Center”
were conditions of plan approvals.'®” More recently, CTCAC’s attorney alleged that the list of
infrastructure items funded by the CTCDD was “comprised entirely of infrastructure the
developer was required to install as a condition of plan approvals”.'® CTCAC’s claims are
factually inaccurate and legally unsound.

Infrastructure items required as a condition of subdivision or site plan approval for
Clarksburg Town Center

As shown in Exhibit 4-2, 9 infrastructure items are included on the primary list of
infrastructure items to be funded by the CTCDD. As shown in Exhibit 4-3, 4 of those items
were required as conditions of subdivision or site plan approvals for Clarksburg Town Center:
(1) Stringtown Road (MD 355 to Piedmont Road); (2) Piedmont Road; (3) Clarksburg Road
(CTC boundary to Piedmont Road); and (4) the Greenway trails. The total projected cost of all 9
items to be financed by the CTCDD was $16,979,000. The total projected cost of the 4 items
that were conditions of plan approvals was $8,215,000.

State and County subdivision and zoning law

The Regional District Act is a State law that gives the County its subdivision and zoning
authority.'” Chapter 50 of the County Code sets out a process for subdividing property and
assuring that development will not occur until it is supported by adequate infrastructure. Under
Chapter 50, property cannot be subdivided until the Planning Board approves a preliminary plan
of subdivision (“subdivision plan”). Chapter 59 of the County Code regulates the use of property
and exercises the County’s zoning authority. Under Chapter 59, certain types of property cannot
be developed until the Planning Board approves a site plan. Neither Chapter 50 nor Chapter 59
specify, or expressly authorize the Planning Board to specify, the sources of funds for any
infrastructure item required as a condition of subdivision or site plan approval. In contrast, the
Development District Act provides a source of infrastructure funding for selected infrastructure
improvements that are required to support undeveloped or underdeveloped property Chapter 50,

'% Cover memorandum attached to CTCAC Report, p.1 and CTCAC Attorney’s First Letter, p.1-2.

7 CTCAC Report, pp.76 and 83.

"% Preliminary Outline of CTCAC’s Response to County Attoney’s Memorandum of July 26, 2007 attached to the
CTCAC Attorney’s Third Letter.

199 The Regional District Act is codified at Article 28 of the Maryland Code.
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Chapter 59, and the Development Distinct Act serve different purposes and are not inconsistent
with each other. '

Development District Act

Section 14-3(a) and §14-7(c) expressly authorize a development district to fund
infrastructure items that the Planning Board requires as a condition of subdivision plan approval
in order to comply with the APFO. Section 14-3(a) defines the term “adequate public faciliny” to
include “any infrastructure improvement required by the Planning Board as a condition of
approving a preliminary plan of subdivision under [the APFOJ]”. Section 14-7(c) requires a
property owner who seeks to create a development district to commit to produce “through the
SJunding of the proposed development district or otherwise . . . the [property owner’s] adequate
public facilities requirements (emphasis added)”. Taken together, §14-3(a) and §14-7(c) clearly
indicate that a development district can be used to fund any infrastructure item required as a
condition of subdivision plan approval to meet APFO requirements.

Although the Planning Board can require specific infrastructure items as a condition of
subdivision or site plan approval, it has no legal authority to preclude the County from paying for
any item through a development district. As the County Attorney’s opinion noted on page 13,
Planning Board Chair Hanson expressly rejected that CTCAC argument in a recent letter:

The CTCAC report argues that the reimbursement of developers, through a
development district tax on residents, for facilities they were required to provide
as a condition of subdivision or site plan approval usurps the Board’s authority
under the subdivision regulations and under the Regional District Act to
administer those regulations. Because the Board does not generally consider who
will fund dedications or improvements required under a preliminary or site plan —
rather the Board simply requires the applicant provide the improvements without
regard to the funding source — the Board disagrees.”*

Mr. Hanson noted that there is only one exception to that general rule. Specifically, he explained
that “[i]n considering a violation compliance program, the Board is well within its authority to
require that a developer, and not the residents of the subdivision, assume the costs for any
facilities or amenities it agrees to produce in lieu of a fine or other penalties”.*®' That exception
is not relevant to CTCAC’s argument.

Legislative History of the Development District Act

The legislative history of the Development District Act shows that the Council intended
that a development district could be used to finance infrastructure items that the Planning Board
requires as a condition of subdivision approval. As discussed in Chapter 2, Section B, the
Development District Act was enacted in part as a response to the Germantown West Road Club

2% May 18, 2007 letter from Planning Board Chair Royce Hanson to Council President Marilyn Praisner.
201 J/ dl.
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(“Road Club”). In 1991, the Road Club urged the County to create a special taxing district to
finance road construction in the West Germantown Area because conventional financing for
infrastructure items required to comply with APFO requirements was unavailable. The Road
Club’s legislative proposal for development districts provided the framework for the
Development District Act. There is no evidence in the long legislative history of the Act
(discussed in detail in Chapter 2) that the Council perceived a conflict between powers of
development districts and the laws governing subdivision or zoning. To the contrary, that history
reveals quite clearly that the Council viewed development districts as a legitimate financing tool
for infrastructure items that were needed to meet APFO requirements.

Administrative practice

The County’s practice with the WGDD and KVCDD, reviewed in detail in Chapter 6,
Section E and Chapter 7, Section E, indicates that the Planning Board, the Executive, and the
Council understood that those districts would fund some infrastructure items that the Planning
Board required as a condition of subdivision or site plan approval. However, neither the
legislative history of those districts or the regulatory record for the development projects located
in those districts clearly identifies which infrastructure items funded by the WGDD and KVCDD
were conditions of plan approvals.

D. Will the CTCDD finance any infrastructure item that is not an eligible
“infrastructure improvement” under the Development District Act?

No. For the reasons discussed on pages 14 through 16 of the County Attorney’s opinion
and additional reasons discussed in this section, all of the infrastructure improvements to be
funded by the CTCDD are eligible infrastructure improvements under the Development District
Act. However, because there are disputes about the meaning of §14-(3)(g), we recommend that
it be amended to more clearly reflect its intended meaning.

Definition of eligible “infrastructure improvement”

As explained in Chapter 3, Section B, §14-3(g) defines eligible “infrastructure
improvement” to include any school, police station, fire station, library, civic or government
center, storm drainage system, sewer, water system, road, bridge, culvert, tunnel, street, transit
facility or system, sidewalk, lighting, park, recreational facility, or any similar public facility.
However, §14-3(g)(1) and (2) specify that a development district must not be used to fund an
infrastructure improvement that: (1) primarily serves the residents or occupants of only one
development or subdivision; or (2) is the responsibility of a single developer under the Planning
Board’s site plan and adequate public facilities requirements.
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CTCAC’s argument

CTCAC initially argued that the CTCDD would finance “numerous infrastructure items
that do not meet the definition of ‘infrastructure improvement’ in . . . §14-3(g)”.*** CTCAC later
specified that “any infrastructure improvement made the responsibility of a single developer as a
site plan requirement is ineligible to be included in a development district”.?*® In essence,
CTCAC argued that the plain language of §14-3(g)(2) can be interpreted in only one way: to
preclude using a development district to fund any item that the Planning Board requires a single
developer to provide. As construed by CTCAC, §14-3(g)(2) would preclude the County from
using a development district to fund an infrastructure item required to meet APFO requirements
merely because the district consists of only one subdivision. It would also preclude the County
from using a development district to fund an infrastructure item required to meet APFO
requirements in a district that consists of multiple subdivisions if the item was required for only
one subdivision. As explained in the County Attorney’s opinion on page 16, that construction
subverts the purposes of the Development District Act and is inconsistent with §14-18(a), which
requires that the Act be “liberally construed” to effect its purposes.

Plain language of §14-3(g)(2)

The plain language of §14-3(g)(2) precludes a development district from funding any
infrastructure improvement that is “the responsibility of a single developer under the Planning
Board’s site plan and adequate public facilities requirements™. What does that language mean?
CTCAC attributes one meaning to it, but there are at least 2 other meanings that can reasonably
be attributed to §14-3(g)(2) when viewed by itself.

Section14-3(g)(2) can reasonably be interpreted to exclude only those infrastructure items
that the Planning Board requires of a single developer to comply with APFO requirements at the
subdivision plan stage and zoning requirements at the site plan stage. If §14-3(g}(2) was
intended to apply to all conditions of site plan approval, including non-APFO requirements that
carry over as conditions of subdivision plan approval, then the reference to “adequate public
facilities requirements” is superfluous. But a statute should be interpreted “so that no word,
clause, sentence, or phrase is rendered surplusage, superfluous, meaningless, or nugatory.”?** If
interpreted to apply only to infrastructure items included on the CTCDD’s primary list that the
Planning Board required to comply with APFO and zoning requirements, §14-3(g)(2) would
apply only to the Greenway Trails. The Planning Board required that item as an amenity at the
site plan approval stage to support development of Clarksburg Town Center as an optional
method development in the RMX-2 zone. Section 14-3(g)(2) would not apply to the other 3
infrastructure items that the Planning Board required as a condition of subdivision approval: (1)
Stringtown Road improvements (MD 355 to Piedmont Road); (2) Piedmont Road improvements;
and (3) Clarksburg Road improvements (CTC boundary to Piedmont Road). As shown in
Exhibit 4-3, the APFO was not the legal basis for requiring any of those 3 items as conditions of
subdivision approval.

22 CTCAC Attorney’s First Letter, p.1.
2% CTCAC Attorney’s Second Letter, p.9.
2 Department of Health and Mental Hygiene v. Kelly, 397 Md. 399 (2007)
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The term “infrastructure improvement’ in §14-3(g)(2) can reasonably be interpreted, as it
is interpreted by the attorneys for the Clarksburg developers, to mean an entire facility or road.””
Viewed from that perspective, §14-3(g)(2) does not preclude a development district from

. funding an infrastructure item that is regional in nature, such as an arterial State or County road
which serves both local and through traffic, when a single developer is responsible for improving
or constructing only one or more parts of that item. Rather, §14-3(g)(2) would apply only to
infrastructure items that are not components of larger regional infrastructure, such as an internal
subdivision road. If interpreted in that manner, §14-3(g)(2) would not apply to any of the 4
items that the Planning Board required as a condition of subdivision or site plan approval for
Clarksburg Town Center.

Since the meaning of §14-3(g)(2) is not as “plain” as CTCAC contended, and can
reasonably be interpreted to have at least two other meanings, its intended meaning must be
derived by applying the rules of statutory construction previously outlined. We should interpret
§14-3(g)(2) in the context of its legislative history and in a manner that avoids illogical results.
We should seek a reasonable interpretation that allows §14-3(g)(2) to exist in harmony with
other provisions of the Development District Act. We should give considerable weight to the
meaning that the Council attributed to §14-3(g)}(2) when it implemented the Development
District Act by creating development districts. And we should construe §14-3(g)(2) liberally to
achieve the Act’s purposes.

Legislative history of the Development District Act

The legislative history of the Development District Act (reviewed in detail in Chapter 2)
shows that the Council intended that a development district could finance infrastructure items
required as a condition of subdivision plan approval to meet APFO requirements. That intent is
clearly reflected in §14-3(a) and §14-7(c). A closer review of the Act’s legislative history as it
relates directly to §14-3(g)(2) reveals the Council’s intended meaning for §14-3(g)(2).

As Chapter 2, Section D explained, the Development District Act is a combination of 2
bills relating to development districts — Bill 44-92 and Bill 46-92. The Council combined
components of both bills in Bill 44/46-92. The combined bill “followed the general direction
taken by Bill 44-92 while adding some elements of Bill 46-92".2%

The language, now codified in the first sentence of §14-3(g), was derived from the
definition of infrastructure improvement in Bill 44-92. That bill defined “infrastructure
improvement” as:

[A] school, police station, fire station, library, civic center, storm drainage system,
sewer, water system, road, bridge, culvert, tunnel, street, transit facility or system,
sidewalk, lighting, park, recreational facility or any similar public facility.?’

5 Developers’ Memorandum, pp.16-18; Newland’s Memorandum, pp.5-6.
2% October 22, 1993 memorandum from Senior Legislative Attorney Michael Faden to the MFP Committee.
7 Bill 44-92 (Draft 4, November 27, 1992), p.4, lines 62-67.
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The language now codified in §14-3(g)(1) and (2) was added to the first draft of the combined
bill in response to Planning staff’s concern about that definition. ' '

In a memorandum to the Planning Board dated January 25, 1993 (“Planning staff
memorandum™),’*® Planning staff expressed concern about the types of infrastructure that were
eligible for development district funding under both bills. The Planning staff memorandum
noted that the scope of Bill 46-92, which allowed a development district to fund any
infrastructure necessary to build out master-planned development, was broader than the scope of
Bill 44-92, which allowed a development district to fund only those infrastructure items that
were necessary to meet APFO requirements. It then explained Planning staff’s concern about the
definition of eligible infrastructure improvement in both bills:

[N]either of these bills is clear on what infrastructure is to be included. Although
both bills list similar types of infrastructure that may be funded by a development
district, neither is clear that a district will not fund construction costs that are
normally the responsibility of the developer. These could include sidewalks and
secondary streets that serve the interior of a subdivision. Planning staff
recommends that these costs not be included as expenses to be paid by the
development district.”®

The Planning staff memorandum was included in numerous Council staff packets
prepared for the MFP Committee, beginning with the Committee’s March 22, 1993 worksession
on Bill 44-92 and Biil 46-92.'° The minutes for that worksession indicate that Deputy Planning
Director Charles Loehr “clarified the position of the MCPB staff that facilities which are
traditio;qglly funded by developers, such as sidewalks” should not be funded by a development
district.

In response to Planning staff’s concern, the first draft of Bill 44/46-92 (the combined bill)
added the following language to the definition of infrastructure improvement taken from Bill 44-
92:

Infrastructure Improvement does not include any improvement which: (1)
primarily serves the residents or occupants of only one development or
subdivision; or (2) is the responsibility of a single developer under the Planning
board’s site plan and adequate public facilities requiremf:nts.f?12

In a memorandum dated October 22, 1993, Council staff explained the intent of that language to
the MFP Committee:

2% January 25, 1993 memorandum from Community Planning Coordinator Carol Dickey (via Deputy Planning
Director Charles Loehr) to the Planning Board (emphasis added), p.3.
209

ld
2% The Planning staff memo was attached to the Council staff packets for the March 22, August 2, October 22, and
December 6, 1993 memoranda from Senior Legislative Attorney Michael Faden to the Management and Fiscal
Policy Committee.
21 Approved minutes of the Management and Fiscal Policy Committee’s March 22, 1993 worksession. (emphasis
added).
12 Bill 44/46-92 (Draft 6, October 20, 1993), p.5, lines 88-94.
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The first category is intended to exclude such items as internal streets or abutting
sidewalks; the second is intended to exclude, among other things, infersection
improvements that are needed by only one landowner. 213

In a memorandum dated June 21, 1994, Council staff explained the intent of that language to the
Council:

The definition of “infrastructure improvement” does exclude, in paragraph (1),
improvements which would primarily benefit the residents or occupants of only
one development or subdivision, such as internal streets, abutting sidewalks,
limited access recreational facilities, or a school which draws its student body
only from a single development. In paragraph (2), the definition excludes
improvements which are the responsibility of a single developer under the
Planning Board’s site plan and adequate public facilities requirements, such as an
intersection improvement which primarily handles traffic to and from one
particular property. In staff’s view, these exclusions do not mean that a single-
property development district could never be created; they only require that the
infrastructure items funded by that district must serve a wider area or population,
such as a part of a regional road or transit system, or a school or library which
draws from a larger area). ***

As both of those legislative history excerpts show, the language now codified in §14-
3(g)1) and (2) was intended to exclude only such items as internal streets and abutting
sidewalks, secondary streets that serve the interior of a subdivision, limited access recreational
facilities, a school that draws its student body only from a single development, and intersection
improvements that are needed by only one property owner.

Administrative practice

As explained in Chapter 4, Section F (CTCDD), Chapter 6, Section E (WGDD), and
Chapter 7, Section E (KVCDD), there is no indication in the legislative records of the CTCDD,
WGDD, and KVCDD that the Planning Board, Executive, or Council ever evaluated whether
any infrastructure item proposed for district funding was “the responsibility of a single developer
under the Planning Board’s site plan and adequate public facilities requirements”. Like the
CTCDD, the KVCDD consisted of one subdivision project (Kingsview Village Center).
However, the legislative record for the KVCDD includes no reference to concerns about using
development districts to fund infrastructure items needed to serve a single development.

The first discussion of any kind about the meaning of §14-3(g)(2) in any of those
legislative records is the Planning Board’s recommendation in its March 22, 2001 PAPF
approval letter for the CTCDD that that the Council amend §14-3(g)(2) “if necessary, to allow

33 October 22, 1993 memorandum from Senior Legislative Attorney Michael Faden to the MFP Committee, p.1
(emphasis added).

24 June 21, 1994 memorandum from Senior Legislative Attorney Michael Faden to the County Council, p.3
{emphasis added). ‘
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for items to be the responsibility of a single developer so long as the proposed items serve a
greater public benefit than a single development” Even then, the Planning Board did not
specifically identify any infrastructure item that was “the responsibility of a single developer

- under the Planning Board’s site plan and adequate public facilities requirements”. The lack of
subsequent attention to the Planning Board’s recommendation indicates that the Executive and
Council did not believe that the amendment was necessary because they did not interpret §14-
3(g)(2) to preclude the Council from creating a single developer district.

Conclusion

Although the plain language of §14-3(g)(2) allows more than one interpretation, there is
nothing in the County’s administrative practice that supports CTCAC’s argument that a
development district cannot be used to fund an infrastructure item: (1) that the Planning Board
requires a single developer to provide; or (2) located in a single development district. In fact, the
KVCDD was also a single developer district. The legislative history of §14-3(g)(1) and (2)
indicates the Council intended that those provisions would exclude only such items as internal
streets and abutting sidewalks, secondary streets that serve the interior of a subdivision, limited
access recreational facilities, a school that draws its student body only from a single
development, and intersection improvements that are needed by only one property owner. Since
none of the infrastructure items to be funded by the CTCDD fall into any of those categories, all
of them are eligible to be funded by the CTCDD.

To avoid continued disputes about the meaning of §14-3(g)(1) and (2), Council staff
recommends that §14-3(g) be amended to more accurately reflect its intended meaning. See
Chapter 9, Section C, for a further discussion of this issue.

E. Was the Executive authorized to recommend that the CTCDD finance additional
infrastructure items beyond those the Planning Board listed as necessary to comply
with adequate public facilities and Growth Policy requirements?

Yes. For the reasons discussed on pages 16-17 of the County Attorney’s opinion and the
additional reason discussed in this section, the Executive had legal authority to recommend that
the CTCDD finance infrastructure items not listed by the Planning Board as necessary to meet
adequate public facilities and Growth Policy requirements for the district. We agree with the
County Attorney that: (1) the Development District Act does not expressly preclude the
Executive from making that type of recommendation; and (2) the County Charter gives the
Executive authority to freely offer that type of recommendation.

In addition, Section TP4.4 of the current County Growth Policy expressly authorizes the
Executive to recommend to the Council that additional infrastructure items be funded by a
development district. That section contains the following language:

The County Executive and Planning Board may also recommend to the County
Council additional facilities to be provided by the development district or by the
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public sector to support development within the district. These facilities may
include, but are not limited to libraries, health centers, local parks, social services,
greenways, and major recreational facilities.?'*

That language first appeared in the FY96 Annual Growth Policy, adopted by the Council not
long after it enacted the Development District Act, along with other language that clarified the
relationship of the County’s Growth Policy to development districts.”'® It has been included in
every succeeding version of the Growth Policy.

Administrative practice

The County’s practice with the WGDD reflects an understanding that the Executive could
recommend that the district finance infrastructure items other than those the Planning Board
listed as necessary to meet adequate public facilities and Growth Policy requirements. The
Executive recommended that the WGDD finance 3 infrastructure items that the Planning Board
did not include on its list.?'” The final list of infrastructure items funded by the WGDD includes
1 of those items.*® For the KVCDD, the Executive did not recommend that the district fund any
infrastructure item that was not included on the Planning Board’s list.?!’

F. Is the Council resolution creating the CTCDD invalid because all residents of
Clarksburg Town Center were not properly notified of the Council hearing on that
resolution?

No. For the reasons discussed on page 17 of the County Attorney’s opinion and the
additional reasons discussed in this section, the CTCDD is not invalid due to any improper notice
of the public hearing on the Second Resolution.

Notice requirement

Section 14-9(b) required the Council to give notice of the public hearing on the Second
Resolution by: (1) advertising in at least 2 newspapers of general circulation in the County at
least 21 days before the hearing; and (2) notifying by mail the record owner of each property
located in the proposed district at the address shown on the latest tax assessment roll. Each
notice mailed to a record owner of property was required to include: (1) a copy of the proposed
resolution to establish the district; and (2) an estimated rate for any tax, assessment, fee, or
charge proposed to fund infrastructure improvements for the district. '

#132003-5 Annual Growth Policy (Resolution 15-375), Section TP4.4.
?1$ FY96 Annual Growth Policy (Resolution 13-216), pp.12-16.

27 OLO Fact Finding Report on the WGDD, Appendix 2B, p.2B-6.
2% 1d at 2B-11.

*1” OLO Fact Finding Report on the KVCDD, Appendix 3B, p.3B-2.
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CTCAC argument

CTCAC claimed that the Second Resolution for the CTCDD is invalid because the
. required notice “was not sent to all (if any) record property owners as shown on the latest tax
assessment”.”** However, CTCAC’s claim is not supported by the factual record of the Council’s
hearing on the Second Resolution. That record is discussed in detail in Chapter 4, Section B and
summarized here.

Record of the Council hearing on the Second Resolution

The Council initially scheduled a public hearing on the Second Resolution on December
3, 2002 at 7:30 p.m. That hearing was advertised in The Gazette Newspaper and the
Montgomery Journal on November 8, 2002.72' In addition to those newspaper advertisements, on
November 6, 2002, Council staff mailed written notice of the December 3 hearing to all property
owners in the proposed district, as identified in a list of record property owners provided by the
attorneys for the Developer.”*? The Council’s file on the Second Resolution includes a copy of
that list, which indicated that there were 74 privately-owned residential units located in the
proposed district as of September 30, 2002. That file also contains a copy of the hearing notice
that was sent to each property owner and the mailing labels that were used to mail each notice.
The hearing notice included the time, date, and location of the December 3 hearing and a copy of
the proposed resolution to create the development district. It also included estimated special tax
and assessment rates and indicated that a copy of the Executive’s Fiscal Report, which included
details on the infrastructure to be funded by the proposed development district and the tax rates
that would apply in the district, could be obtained by calling the Council Office.

When only 3 speakers signed up to testify at the December 3 evening hearing, the
Council continued the hearing to December 10 at 11:00 a.m. That action was consistent with the
Council’s standard procedure of rescheduling any evening hearing if only a few speakers sign up
to testify. The Council included notice of that continuation on its December 3 Council agenda.
Also, as required by Council Rule 9(h),”*® a Council representative was present at the time and
location advertised for the December 3 hearing and read an oral statement for the record
indicating that the hearing had been continued to December 10 at 11:00 a.m.*** The 3 speakers
who originally signed up to testify on December 3 were the only speakers who testified at the
December 10 hearing.?

20 CTCAC Attorney’s First Letter, p.2.

22! The Council’s hearing file includes a Proof of Publication from The Gazette Newspaper dated November 9, 2002
and Proof of Publication from the Montgomery Journal dated November 8, 2002.

22 The written notice that Council staff mailed to property owners is undated. However, in an email to Finance
Department staff on November 7, 2002, Senior Legislative Attorney Michael Faden attached a copy of the notice
and noted that he had sent it out “yesterday”.

23 Council Rule 9(h) authorized the Council to continue a hearing without further published notice if at the time and
place for which the notice originally was given the presiding officer specified the time and place where the hearing
would reconvene.

4 approved Minutes for the Council’s December 3, 2002 Session, p.10.

s Speakers List for the December 10, 2002 public hearing. The 3 speakers were Steve Kaufman, John Orrick, Jr.,
and Lih Young.
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As that factual record shows, the Council complied with the public hearing notice
requirements of §14-9(b). Although there is no record that the 74 property owners to whom the
- Council mailed the public hearing notice actually received that notice, §14-9(b) does not require
proof of receipt. It requires only that the Council notify the property owners “by mail”. CTCAC
argued that the Council should have mailed the hearing notice to all record owners on the
County’s tax assessment rolls on November 1, 2002 (five days before the hearing notice was
mailed to property owners)._226 However, CTCAC offers no concrete proof that such a list was
available. More importantly, the Development District Act does not define “latest tax
assessment roll” in that way. In fact, it does not define “latest tax assessment roll” at all. Even if
there had been a procedural irregularity regarding the public hearing notice, that irregularity
would not necessarily give rise to a viable claim by property owners that the Second Resolution
is invalid. As the County Attorney’s opinion noted on page 17, there is no evidence that any
property owner was prejudiced by any lack of notice. Moreover, any claim arising from a
procedural defect that allegedly occurred in 2002 is now stale.

G. Did the property owner approval process for the CTCDD comply with State law
governing development districts?

Yes. For the reasons discussed on pages 17 through 19 of the County Attorney’s opinion
and additional reasons discussed in this section, the procedures used by the Council to obtain
property owner approval of the CTCDD complied with State law.

Chapter 20A - Special Obligation Debt

As explained in Chapter 2, Section E and Chapter 3, Section A, Chapter 20A of the
County Code is a State law enacted in 1994 at the County’s request. It authorized the County to
enact a local law to provide for the issuance of bonds to finance infrastructure for a development
district. Section 20A-1(f)(2) which prohibits the creation of a development district unless the
proposed district is approved by: (1) at least 80% of the owners of real property located in the
proposed district; and (2) the owners of at least 80% of the assessed valuation of the real
property located in the proposed district (“80% Approval Requirement™).

CTCAC argument

CTCAC argued that creation of the CTCDD did not comply with the 80% Approval
Requirement’™’ In essence, CTCAC construed §20A-1(f) to require the 80% Approval
Requirement to be met at the Second Resolution stage rather than the First Resolution stage, as is
required by §14-6(a) of the Development District Act.*®

26 CTCAC Attorney’s Second Letter, p.23.

27 CTCAC Attorney’s First Letter, p.2; CTCAC Attorney’s Second Letter, p.15-21; and CTCAC Attorney’s Third
Letter, Preliminary Outline of CTCAC Response to County Attorney Memorandum of July 26, 2007, p.2. ‘

% CTCAC Attorney’s Second Letter, pp.16-17.
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County Attorney’s opinion

The County Attorney’s opinion concluded that the 80% Approval Requirement is a
- nullity and did not apply to the CTCDD because the Express Powers Act gives the County
authority to issue special obligation bonds and the Development District Act properly exercises
that authority. The County Attorney’s opinion also concluded that even if the 80% Approval
Requirement applied to the CTCDD, that requirement was met at the First Resolution stage. The
legislative history of Chapter 20A supports both of the County Attorney’s conclusions.

Legislative History of Chapter 20A — Express Powers Act

As explained in Chapter 2, Section E, when the Council first considered legislation to
authorize the creation of development districts in 1992, the County’s bond counsel opined that
the Council did not have authority to enact that legislation and recommended that the County
seek express enabling authority from the State.”” The County followed bond counsel’s advice,
and in 1994 the General Assembly passed House Bill 895, the public local law now codified in
Charter 20A.2*° In a bill review letter dated May 20, 1994, the Maryland Attorney General
reviewed House Bill 895 “for constitutionality and legal sufficiency”. 3! That letter discussed
whether the bill was an unconstitutional public local law for a single charter home rule county on
a subject covered by the Express Powers Act.?*?

The Attorney General observed that the “special obligation bonds” described in House
Bill 895 were neither pure “general obligation bonds” nor pure “revenue bonds”.*** He also
noted that the County’s bond counsel had focused on parts of the Express Powers Act™* that
provided enabling authority for revenue bonds, and had not considered other parts of the Express
Powers Act that provided enabling authority “for borrowing of moneys on the faith and credit of
the county or for the issuance of bonds or other evidence of indebtedness therefor” subject to
certain conditions.”’ According to the Attorney General, one of those conditions “could be
construed to indicate existing charter county authority to issue bonds of the nature contemplated
by House Bill 895”. In particular, the Attorney General cited a provision that exempted from
certain bond restrictions “bonds or other evidences of indebtedness issued or guaranteed by the
county payable primarily or exclusively from taxes levied in or on, or the revenues of, special

taxing areas or districts, heretofore or hereafter established by law”. >

2 Letter dated October 2, 1992 from Smith, Somerville, and Case to County Attorney Joyce Stern. That letter
focused on the language of Article 25A, §5(p)(2) of the Maryland Code, which authorized the issuance of bonds
funded with revenues “received from or in connection with any system, project, or undertaking”.
291994 Md. Laws Ch. 612.
B Letter dated May 20, 1994 from Attorney General J. Joseph Curran, Jr. to Governor William Donald Schaefer
(“bill review letter™).
32 Under Article XI-A, §4 of the Maryland Constitution, the General Assembly has no power to enact a public local
g';lgw that relates to a matter within the scope of power granted to Charter counties under the Express Powers Act.

Id at2.
24 Article 25A, §5(p)2) of the Maryland Code.
25 Article 25A, §5(pX1) of the Maryland Code.
26 Article 25A, §5(p)(1)(i)b) of the Maryland Code
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After acknowledging the possibility that the County already had the specific authority

that HB 895 was intended to provide, the Attorney General concluded that the bill was not a

“clear” violation of the County’s home rule authority because there was “at least a reasonable

- doubt” as to whether the County had that authority. The following excerpt from the bill review
letter describes the Attorney General’s reasoning in more detail:

Without an opinion of bond counsel that there is adequate authority, the County is
effectively unable to issue such bonds. House Bill 895 is clearly an effort by
Montgomery County to ensure that appropriate authority exits. For these reasons
and because House Bill 895 is enabling and not restrictive of charter county home
rule powers, we do not find the bill to be a clear invasion of Montgomery
County’s home rule powers. However, if the bill is signed and the bonds issued, it
may be advisable for the County to rely upon its home rule powers as well as
House Bill 895 as the basis for its authority.”’

As reflected in that excerpt, the Attorney General construed House Bill 895 in a manner that
allowed the County to issue development district bonds, while at the same time advising the
County to rely also on its home rule powers as authority to issue those bonds. That is exactly
what the County Attorney’s opinion rightfully does.

Legislative History of Chapter 20A — 80% Approval Requirement

If §20A-1(f) is viewed as a valid law that applied to the CTCDD, the property owner
approval that preceded the CTCDD’s First Resolution complied with that law. As the County
Attorney’s opinion noted on page 20, Chapter 20A does not specify when, in the development
district timeline, its 80% Approval Requirement applies. Chapter 20A simply states that the
district may not be created unless that requirement is met. Section 14-6(a) of the Development
District Act, which applies the 80% Approval Requirement at the First Resolution stage, is
consistent with §20A-1(f). Creation of the CTCDD complied with the 80% Approval
Requirement because the developer of Clarksburg Town Center (Terrabrook, L.L.C.) was the
sole owner of property located in the proposed CTCDD when the Council adopted the First
Resolution for the district.

The legislative history of House Bill 895 (1994), which became Chapter 20A, provides
no indication that applying the 80% Approval Requirement at the First Resolution stage would
conflict with Chapter 20A. House Bill 895 was a local Montgomery County bill. Like most
local bills, the General Assembly enacted the bill as a “local courtesy” after it was endorsed by
the County’s legislative delegation (“County delegation”). It received a favorable report from
the Senate Budget and Taxation Committee (by a vote of 12-0), a favorable report from the
House Appropriations Committee (by a vote of 23-0), was passed unanimously (47-0) in the
Senate, and was passed by a vote of 130-1 in the House of Delegates (the sole dissenter was a
Montgomery County delegate).”®

7 Bill review letter, p.3 (emphasis added).

*® Official bill file for House Bill 895 (MC 410-94) maintained by the Department of Legislative Services. The sole
dissenter was Delegate Leon Billings.
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Before the bill was introduced in the General Assembly, it was subject to the County
delegation’s local bill review process, which included a public hearing and numerous
- worksessions. As HB 895 worked its way through that process, it was known as MC 419-94.
The legislative history of MC 419-94 shows that the County delegation was aware that the bill
was intended to provide specific authority for development district legislation then pending
before the Council (Bill 44/46-92). The delegation requested and was provided with a copy of
Bill-44/46-92.% That bill included language that was almost identical to the language currently
codified in §14-6(a), which applied the 80% Approval Requirement at the First Resolution
stage.?*” There is no evidence in the legislative history of MC 419-94 that the County delegation
thought that the 80% Approval Requirement in Bill 44/46-92 conflicted with the 80% Approval
Requirement in MC 419-94.

The following excerpt from the Attorney General’s bill review letter for House Bill 895
also indicates that the County’s delegation had reviewed a draft of Bill 44/46-92:

We are advised . . . that the Montgomery County Council is developing
implementing legislation for House Bill 893, and that a draft of this companion
legislation was provided to the Montgomery County Delegation in connection
with its consideration of House Bill 895.%*!

The Attorney General expressly noted, and voiced no objection to the fact, that the County
intended to implement the 80% Approval Requirement in House Bill 895 by applying it at the
First Resolution stage.z"‘2

As the County Aftorney’s opinion concluded on page 20, given the plain language of
§20A-1(f) and §14-6(a) and the legislative history of Chapter 20A, any ambiguity regarding the
80% Approval Requirement should be resolved by applying that requirement to the First
Resolution stage.

2% December 9, 1993 memorandum from Ben Bialek to the County Affairs Committee, attaching Draft 6 of Bill
44/46-92, Development Districts (revised October 20, 1993).

9 Draft 6 of Bill 42-46-92, Development Districts (revised October 20, 1993), p.7, lines 146-150.

21 Bill review letter, p.5

242 Id
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Chapter 9. Issues for Further Discussion

This Chapter discusses issues that arose in the course of preparing this report which do
. not relate directly to the legal issues raised by CTCAC. It also contains Council staff’s initial
recommendations on each issue.

A. - CTCDD -- Cost Share Analysis

As explained in Chapter 4, Section F, the CTCDD would fund 4 infrastructure items that
the Planning Board required as conditions of subdivision or site plan approval for Clarksburg
Town Center, including: (1) Stringtown Road (MD 355 to Piedmont Road); (2) Piedmont Road;
(3) Clarksburg Road (CTC boundary to Piedmont Road); and (4) the Greenway Trails. Council
staff believes that the cost of those 4 items can reasonably be ascribed to the CTCDD because
the Clarksburg Town Center project cannot be completed without them. This section discusses
whether the applicable cost shares for the other 5 items which the CTCDD would fund can be
reasonably ascribed to the CTCDD.

The principles that the County used to ascribe infrastructure costs to the CTCDD are
generally similar to principles that the County Government and Planning Board have used during
the past 3 decades when ascribing responsibility for infrastructure costs needed to serve new
development. Those principles include: '

1. If the travel demand generated by a new development (in excess of existing traffic and
traffic to be generated by other development that has been approved but not yet built) can
be accommodated safely by the existing and programmed transportation network, then
generally few if any exactions other than the transportation impact tax are levied on the
new development.

2. If any additional road capacity or safety improvement is needed as a result of travel
demand generated by this development, then as much as 100% of the cost of the
improvement is ascribed to the development. If the improvement adds capacity and is on
a County road, its cost can be a dollar-for-dollar credit against the transportation impact
tax.

3. If several developments in the same area are proceeding concurrently and each will
generate new traffic which requires more road capacity, then each development
participates in the cost in proportion to the degree to which it contributes to the needed
capacity.

This section reviews how the 5 infrastructure items not required as a condition of regulatory
approval align with those principles.
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Clarksburg Road between MD 355 and the western CTC boundary ‘

Clarksburg Road is to be widened to a 3-lane, curbed roadway with a sidewalk and bike
- path from MD 355 to Snowden Farm Parkway. According to OLO’s fact finding, the Planning
Board required the Clarksburg Town Center developer to reconstruct the southern half of
Clarksburg Road along the project’s frontage, but deleted language requiring reconstruction of
Clarksburg Road between MD 355 and the western CTC boundary. In September 2001, the
developer executed a Public Improvement Agreement with the County to make improvements to
one-half of the entire section of Clarksburg Road between MD 355 and Snowden Farm Parkway;
in March 2003, the Council ascribed these costs to the CTCDD.

The segment of Clarksburg Road between MD 355 and the western CTC boundary,
which is part of the cost ascribed to the CTCDD, is more than the transportation improvements
the Planning Board required as a condition of CTC approval. However, Council staff thinks it is
reasonable to attribute to the CTCDD the cost of extending the Clarksburg Road improvements
to a logical southwestern terminus, which would be MD 355.

Stringtown Road Extended (MD 355 to 1-270).

The Planning Board did not identify Stringtown Road Extended as an APFO requirement
for the Clarksburg Town Center. This means that the inclusion of this item in the CTCDD
ascribes an infrastructure cost to the Clarksburg Town Center for transportation capacity which
is beyond that required to accommodate the Clarksburg Town Center, based on the transportation
service standards in effect at the time. However, the capacity created by this improvement also
produces a higher level of road service for Clarksburg Town Center residents.

For the foreseeable future, Stringtown Road Extended (MD 355 to [-270) is intended to
be the primary access to [-270 from the east side of Clarksburg. The only other planned access is
Newcut Road Extended and its interchange, neither of which is programmed in the CIP. If bonds
are not issued for the CTCDD, the County must find another revenue source to cover the $1.6
million cost which is funded by the CTCDD under the current CIP.

Stringtown Road’s 800 gap.

Unlike the extension of Stringtown Road between MD 355 and I-270, the improvement
of Stringtown Road between MD 355 and Snowden Farm Parkway is needed only for the
subdivisions abutting it. This can be seen as a two-part improvement. One part is upgrading the
pre-existing road—a narrow rural byway with severe horizontal and vertical curves and poor
sight distances—which the Planning Board required as part of the CTC’s regulatory approval to
cover the project’s fair share of overall transportation costs for the Clarksburg Master Plan area.

The second part is providing the third and fourth lanes of this segment of Stringtown

Road, which is master-planned as a 4-lane arterial. The Highlands of Clarksburg subdivision,
abutting this road and located close to MD 355, is responsible for four-laning the southern
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segment. The Clarksburg Village subdivision, also abutting this road but located along planned
Snowden Farm Parkway, is responsible for four-laning the northern segment. An agreement
among the parties requires the Clarksburg Town Center and Clarksburg Village subdivisions to
. share the cost of four-laning the 800" section of Stringtown Road between the northern and
southern segments. This is a logical resolution: since most of the traffic generated by these
developments is headed for MD 355 and [-270, residents of Clarksburg Town Center and
Clarksburg Village stand to benefit from the entire road being 4 lanes, while the residents of
Highlands of Clarksburg could gain no special benefit from widening the section of Stringtown
Road north of them.

The Council attributed 100% of the cost for the 2-lane improvement to Stringtown Road
required by the Planning Board, and 50% of the cost for the construction of the 2-lane 800 foot
gap to the CTCDD. The Planning Board did not identify either item as an APFO requirement.
This means that the Council’s approval of these items for CTCDD funding ascribed costs to CTC
for transportation capacity that were beyond what would have been required to meet
transportation service standards in effect at the time. As explained earlier, however, this item is
part of a larger set of improvements to Stringtown Road that will benefit multiple projects, and
CTCDD’s cost share of the 800-foot gap is proportionate to CTC’s benefit.

Lowering MD 355 at Stringtown Road.

The Council attributed the $905,000 cost of lowering MD 355 at its intersection with
Stringtown Road entirely to the Clarksburg Town Center. According to OLO’s fact finding,
SHA provided comments to Planning staff requesting that this item be required as a condition of
approval for both CTC and Highlands at Clarksburg projects. In the end, the Planning Board
expressly required this item as a condition of approval for the Highlands at Clarksburg project,
but the Board did not require it as a condition of approval for CTC. Specifically, Condition #3,
in a Transportation Planning Division (TPD) memorandurmn required:

Construction of a northbound right-turn lane along Frederick Road (MD 355) at
Stringtown Road (A-260) after the 400™ building permit. As a part of this
construction, the applicant must participate in a roadway improvement project to
reduce the over-vertical curve that currently limits sight distance on northbound
Frederick Road (MD 355) approaching Stringtown Road so as to provide sight
distance acceptable to the Maryland State Highway Administration (SHA).

Six days later, a January 20" TPD memorandum proposed revisions to the earlier memorandum.
The revisions required the applicant to provide a northbound right turn lane that was coordinated
with an SHA construction project. The revised language stated:

The applicant is required to provide a northbound right turn lane at this
intersection. If at the time of this construction the SHA has taken an action to
reduce the vertical curve or otherwise remedy the sight distance problem at the
subject intersection, the applicant shall coordinate construction of the required
northbound right turn lane at the intersection with the SHA’s construction project.
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The Planning Board’s Opinion incorporates by reference the TPD memorandum dated January
20, 1998. At a meeting with Council and OLO staff, current TPD staff observed that, in their
opinion, this item was implied as a condition of approval because it was physically infeasible to
- implement a northbound turn lane, required as a separate condition of approval, without making
this improvement as well. The MD 355 lowering was also the subject of a private agreement that
the developers of the CTC and Highlands at Clarksburg executed shortly after the Council
approved the MD 355 lowering for CTCDD funding,.

However, the need to lower MD 355 is caused by Stringtown Road, both west and east of
MD 355. As noted earlier, only 25% of the cost of the western segment (Stringtown Road
Extended) was attributed to the CTCDD, and only 50% of the segment to the east (Stringtown
Road — MD 355 to Snowden Farm Parkway) is attributed to it. Therefore, Council staff thinks it
is reasonable to assess CTC in the range of 25-50% of the cost of lowering MD 355 at
Stringtown Road, but not 100%.

Clarksburg Civic Center/Library

As noted in OLO staff’s Fact Finding for the CTCDD, CTC was obligated to dedicate a
site for a civic center/library, but constructing the building was not a condition of subdivision
approval. The statement on the current CIP project description form is that the entire
$13,852,000 cost of this building will be covered by CTCDD and the 2 other potential
development districts, with CTC contributing $4,640,000 (about one-third) of the total cost. The
service area for the library, however, will likely be all of Clarksburg, Thus, the percentage
capital cost share from the Clarksburg Town Center Development District for this building
should be no more than CTC’s percentage of the total housing build-out in the Clarksburg area.

B. Development District’s Relationship to Other Funding Sources

Council staff recommends that the Council consider whether the current development
district law allows or even encourages either: (1) duplicate funding of projects from a
development district and other public sources; or (2) transfer of costs from other funding sources
to a development district.

In particular, the Council should consider amending the development district law to
expressly preclude the possibility of development district funding of any water or sewer
infrastructure item if that item also could be funded through the WSSC’s System Development
Charge (SDC), including developer credits a}gainst the SDC, as it appears that the Clarksburg
Town Center’s 20" water main could be.* If the Council amends the CTCDD’s Second
Resolution to reflect increased costs of the included items or to reduce the CTCDD’s tax burden,
the remaining costs of the water main could be a strong candidate for deletion from the items to
be funded.

#33ee OLO’s explanation in Appendix 4C.
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The Council should also resolve the longstanding issue of credits relating to the
development district tax. Briefly, the current law in §14-10(e)** requires the County to credit
the amount of any development district tax or other charge that a property owner pays against
. certain other development-related taxes that the property owner would be liable for (i.e., to
reduce the other taxes by the same amount). Those other taxes are (1) “the development impact
tax . . . imposed under Chapter 52, as applicable” and (2) “any other charge, fee or tax listed in
the resolution adopted under Section 14-9 (including any . . . tax imposed on construction)
which is imposed by the County expressly to finance the costs of infrastructure improvements
necessary to allow development”. Because §14-10(e)(1) preceded the enactment of the school
impact tax and because development districts to date have not provided schools as they have
transportation infrastructure, in enacting the school impact tax in 2003, the Council deferred
clarifying whether development district taxes must be credited against the school impact tax as
well as the transportation tax.>*’

In both the school and transportation impact tax contexts, Executive branch staff have not
been comfortable with allowing development district tax credits. Their reasoning, as Council
staff understands it, is that at least some of the infrastructure items that a development district
funds are distinct and separate from the items that the developer is otherwise responsible for, so
a credit against one tax (transportation impact tax) for paying another tax (development district
tax) which funds those other items is not appropriate. Pending a change in the law, as OLO
explained in Appendix 4D, to compensate for allowable transportation tax credits, the
Executive branch has recommended that development districts finance additional infrastructure
items. This is a policy issue which the Council must ultimately resolve.

As OLO noted, under current law, the applicants for all 3 Clarksburg development
districts, if each district is completed, would receive a total of about $6.5 million in impact tax
refunds. Because those refunds would flow to the original impact tax taxpayers (developer and
homebuilders) although those taxes effectively were paid by the homebuyers, CDDAC
strenuously argued that the refunds would unfairly give the refund recipients a windfall.
Council staff recommends that the Council explore whether the current refund process should be
modified, assuming that the law continues to allow development district credits against the
transportation impact tax.

C. Eligible Infrastructure Improvements

As explained in Chapter 8, Section D, the language now codified in §14-3(g)(1)-(2) was
intended to preclude a development district from financing infrastructure items such as
sidewalks, secondary streets which serve the interior of a subdivision, limited access recreational
facilities, a school that draws its student body only from a single development, and intersection
improvements which are needed only by one property owner. However, the intended meaning of
§14-3(g)(1)-(2) is not clear from the plain language of those provisions.

2% Unless otherwise noted, all statutory citations in this Chapter are to the County Code.
*If a developer directly provides a school or prepares a school site, as when it provides a transportation
infrastructure item, the developer would receive a credit against the respective impact tax.
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To avoid further disputes about the meaning of eligible “infrastructure improvement”
under the Development District Act, Council staff recommends that §14-3(g)(1)-(2) be repealed
or amended. As a starting point for discussion, Council staff recommends that the Council
. consider repealing §14-3(g)(1) and (2) outright or repealing those provisions and add the
following language to the Development District Act in the appropriate place:

A development district must not be used to finance an infrastructure improvement
that the Planning Board requires as a condition of subdivision plan approval to
meet the requirements of Section 50-24, unless the infrastructure improvement
provides a substantial benefit to the surrounding area.

As discussed in Chapter 2, Section A, §50-24 is a provision in the County’s subdivision law
which preceded the APFO by 12 years. It requires any new subdivision to include roads, alleys,
crosswalks, storm drainage, water and sewer, sidewalks, street trees, street lights, and other
“integral facilities” (including reasonable improvements to the roads that front a subdivision
which are necessary to serve the needs of the subdivision for access and traffic).

Currently, the Development District Act does not affirmatively require the Planning
Board, Executive, or Council to evaluate whether an infrastructure item proposed for
development district financing is an eligible infrastructure improvement under the Development
District Act. Council staff recommends that the Act be amended to require the Planning Board,
as a part of the PAPF approval process, the Executive, as a part of the Executive Fiscal Report,
and the Council, when considering a Second Resolution, to determine whether a proposed
infrastructure item is an eligible infrastructure improvement under the Act.

D. ° Executive’s Authority

As explained in Chapter 8, Section E, the County Growth Policy expressly authorizes the
Executive to recommend to the Council that additional infrastructure items not listed by the
Planning Board as necessary to meet APFO requirements be funded by a development district.
However, the Development District Act is silent on this issue. Council staff recommends that
the Council amend §14-8 to make it consistent with the Growth Policy.

E. Public Hearing Notice Requirements

Section 14-9(b) requires the Council to hold a hearing on a Second Resolution after
giving notice of the hearing by: (1) advertisement in at least 2 newspapers of general circulation
in the County at least 21 days before the hearing; and (2) notifying by mail the record owner of
each property located in the proposed district at the address shown on the latest tax assessment
roll. Each notice mailed to a record owner of property must include: (1) a copy of the proposed
resolution to establish the district; and (2) an estimated rate for any tax, assessment, fee, or
charge proposed to fund infrastructure improvements for the district.
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As explained in Chapter 8, Section F, the Development District Act does not define the
term “latest assessment roll” or require proof that a public hearing notice was mailed to each
property owner. Council staff recommends that §14-3 be amended to define the term “latest
. assessment roll” after consulting with the State Department of Assessments and Taxation about
the availability of property ownership data. Council staff also recommends that the §14-9(b) be
amended to require that the Council retain proof of mailing obtained from the United States Post
Office for the public hearing notice mailed to each property owner.

F. Authority to Amend a Second Resolution

The Development District Act does not expressly authorize the Council to amend a
Second Resolution. Council staff recommends that §14-9 be amended to: (1) expressly authorize
the Council to amend a Second Resolution; and (2) specify appropriate public hearing and notice
requirements.

G. Notice in Sales Contracts

Section 14-17 requires that a contract to sell real property “disclose to the initial buyer,
and any later buyer during the life of any special assessment, special tax, or charge authorized
under this Chapter, the amount of any special assessment, special tax, fee, or charge, which the
buyer must pay”. Any contract that does not include the required disclosure “is voidable at the
option of the buyer before the date of settlement”. Section 14-17 clearly applies to sales
contracts signed after the Council authorizes a development district tax, which is done at the
Second Resolution stage. However, §14-17 would not apply to sales contracts signed between
the dates that the Council adopts the First and Second Resolutions. Council staff recommends
that the §14-7 be amended to re(iuire the same notice in any sales contract signed after the
Council adopts a First Resolution.*

H.  Fully developed property

Under §14-10(b), any property that is “fully developed before the development district is
created” is exempt from paying any development district tax or assessment. Because the term
“fully developed” is not defined in the Development District Act, it is not clear from §14-10(b)
whether a building that is constructed on undeveloped land located in a proposed development
district between the dates that the Council adopts the First and Second Resolutions is “fully
developed” property under that section. Council staff recommends that §14-10(b) be amended to
clarify that the term “fully developed” does not include any residential or commercial unit that is

8 As explained in Chapter 1, Section C, this report does not address the issue of whether sales contracts for homes
located in the CTCDD included required disclosures because that issue does not relate to the roles and authority of
the Planning Board, Executive, or Council in the development district creation process. However, we note that the
statutory remedy for any violation of those disclosure requirements was for the buyer to void the sales contract
before settlement. Nor does this report discuss analyze any voluntary disclosures that may have been provided in
sales contracts beyond those required by §14-17, as asserted in the Developers’ Memorandum, p.26.
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part of a development project served by infrastructure funded by a development district,
regardless of whether the building is purchased before or after the.Council adopts the Second
Resolution.

L Authority to Amend a Petition to Create a Development District

The Development District Act does not expressly authorize a property owner to amend
the property owner’s original petition to create a development district. However, as explained in
Chapter 5, Section C, the owners of property located in the proposed CSDD and CVDD
submitted amendments to the original petitions to create those.districts more than 2 years
(original amendment) and 3 years (restated amendment), respectively, after the Planning Board
approved the applicable PAPF applications for both districts. Council staff believes that those
proposed amendments raise the issue of whether the PAPF approvals for the CSDD and CVDD
are still valid. Council staff recommends that the Council explore that issue with Planning and
Executive staff to determine: (1) the best way to proceed with the CSDD and CVDD; and (2)
whether the Development District Act should be amended to expressly allow amendments to an
original petition to create a development district.

J. Other Potential Amendments to County Laws

At a worksession on October 2005, the MFP Committee discussed potential amendments
to the Development District Act that were proposed by attorneys representing Clarksburg
developers. At that time, the Committee asked Executive staff to evaluate the proposed
amendments and advise the Council whether they were needed. The Council has not received
any Executive branch recommendation on those amendments. Council staff recommends that
the Council ask the Executive to provide recommendations on each proposed amendment. Also,
Council staff recommends that the Council ask the Executive, Planning Board, developers, the
County’s bond counsel, and the public to recommend any other amendments to County law that
would improve the development district creation and implementation process.

K. Growth Policy

As explained in Chapter 3, Section C, the County Growth Policy contemplates that the
Planning Board will conduct new tests to determine adequacy of public facilities when
considering whether to approve a PAPF application for a development district. That component
of the Growth Policy is not consistent with how the Planning Board evaluated the adequacy of
public facilities for the CTCDD. The Planning Board did not conduct any new adequacy tests.
Instead, it simply reviewed the PAPF application to determine whether the proposed district
included all infrastructure items required as a condition of subdivision or site plan approval.
Council staff recommends that the Council amend the Growth Policy to clarify the PAPF
approval process when the Planning Board has already approved a subdivision or site plan for
projects located in a proposed development district.
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APPENDIX

The Office of Legislative Oversight compiled this Appendix of fact finding to support the
. Council’s staff’s analysis of legal issues raised by the Clarksburg Town Center Advisory
Committee. Sue Richards, Senior Legislative Analyst, prepared the material in this Appendix,
which is listed below. A brief explanation of the fact finding scope and contents is included on
the following page.

Appendix 1. Fact Finding for the Clarksburg Town Center Development District
1A Background Information and Chronology of Approvals
1B The Evolution of the List of Approved Development District Infrastructure Items

A Review of the Development District Infrastructure Items and the Developer

I Obligations in the Planning Board’s Regulatory Approval Documents
Appendix 2. Fact Finding for the West Germantown Development District
2A Background Information and Chronology of Approvals
2B The Evolution of the List of Approved Development District Infrastructure ltems
2C A !}ev'iew .of the De_velopment District Infrastructure Items and the Developer
Obligations in the Planning Board’s Regulatory Approval Documents
Appendix 3.  Fact Finding for the Kingsview Village Development District
3A Background Information and Chronology of Approvals
3B The Evolution of the Approved Development District Infrastructure Items
3C A Review of the Development District Infrastructure Items and the Developer

Obligations in the Planning Board’s Regulatory Approval Documents

Appendix 4. A Brief Review of Exactions and Development Taxes in Montgomery County

4A Understénding Exactions — In-Kind Contributions and Development Taxes
4B A Brief History of Exactions and Development Taxes in Montgomery County

4C Coordinating Development District Taxes with WSSC’s System Development Charge —
A Chronology of the Clarksburg Town Center Water Main
Coordinating Development District Taxes with the County’s Transportation Impact

4D Taxes — An Estimate of Potential Development District Refunds in Clarksburg



Explanation of Fact Finding Scope and Contents

On March 22, Council President Praisner appointed a team of Council and OLO staff to

prepare a report on Development District implementation, in response to legal issues raised by
. the Clarksburg Town Center Advisory Committee.

To assist the Council staff with its legal analysis, OLO was asked to conduct the discrete

fact-finding tasks that are summarized in this Appendix. The scope of the report was to include:

Factual information about the actions to create the County’s existing and proposed
development districts;

An integrated chronology of regulatory approval dates and development district approval
dates for the existing development districts;

A review of how the list of infrastructure items approved for funding in each of the
existing development districts evolved;

An analysis of whether the infrastructure items approved for funding in each of the
existing districts were also developer obligations established by the Planning Board in its
regulatory approval documents; and

An analysis of the eligibility of district infrastructure items to be funded under the criteria
established in the County’s development district law (Chapter 14).

The task of matching the infrastructure items approved for development district financing

to the infrastructure requirements established in the Planning Board’s regulatory approval
documents turned out to be a complex undertaking. The development district decision
documents and the regulatory approval documents OLO reviewed both lacked the details
necessary to determine whether the infrastructure items referenced in both sets of documents
were identical or not. '

Below is a summary description of the attached appendices that explains how the

information OLO compiled for each of existing districts aligns with the tasks initially proposed;
it also clarifies where OLO was not able to fully compile the material that was originally
envisioned.

Appendix A presents factual information for the Clarksburg Town Center
Development District. For the CTC Development District, OLO was able to provide
factual information about the actions to create the district, an integrated chronology of the
regulatory approvals and the development district approvals, an analysis of the
correspondence between the infrastructure items approved for development district
financing and whether they were also requirements in the Planning Board’s regulatory
approvals, and information from the regulatory record about the basis for these
requirements.



Appendices B and C present factual information for the West Germantown and
Kingsview Village Center Development Districts. For these Districts, OLO was able to
provide factual information about the actions to create each district, integrated
chronologies of the regulatory approvals and development district milestones for each
district, and a review of the regulatory record to identify references to the infrastructure
items financed for each district.

OLO was not able to determine precisely how the items approved for development
district financing corresponded to the Planning Board’s regulatory approval requirements.
Because OLO was not able to determine whether the infrastructure items approved for
district financing were also requirements of the Planning Board’s regulatory approvals,
OLO was able to provide only general answers about the legal basis for each relevant
condition of approval.

Appendix D introduces the concepts of exactions and development taxes and provides a
brief review of their history in Montgomery County. The fourth appendix presents an
explanation of exactions and their history in Montgomery County. OLO prepared a
chronology of the Clarksburg Town Center Water Main project to examine the
coordination between WSSC’s system development charge and the use of Clarksburg
Town Center development district taxes. OLO also compiled information about impact
tax collections in Clarksburg to provide the basis for an estimate of impact tax refunds
that could be available to development district applicants under current County law.



Appendix 14. Fact Finding for the Clarksburg Town Center Development District

A. The Chronology of Apprbvals for the Clarksburg Town Center Development
District '

The Clarksburg Town Center Development District (CTCDD) is located in northern
~ Montgomery County. The CTCDD lies 1 mile east of I-270 between MD 121 (Clarksburg Road)
and Stringtown Road. It is bounded by Snowden Farm Parkway to the east and Clarksburg’s
Historic District to the west.

The CTCDD covers 247 acres. It consists of 1 development project, Clarksburg Town
Center (“The CTC Project”). The CTC Project is being developed as a neo-traditional
community. The currently approved project consists of 1,255 units including 530 multi-family
units, 497 townhouses, and 228 single-family detached homes, plus a retail component. On
April 26, 2007, the developer filed applications that would reduce the total number of units to
1,240, including 355 multi-family units, 661 townhouses and 224 single-family homes. The new
applications propose 265,000 square feet of non-residential space.

On July 5, 2000 the developer of the parcel, Terrabrook LLC, submitted the initial
petition for the CTCDD. At that time, Terrabrook was the sole owner of the 263-acre parcel.!
The developer’s initial petition stated the developer intended to build a project consisting of
approximately 500 multi-family units, 600 townhouses, and 200 single-family detached units,
plus 100,000 square feet of office space and 150,000 square feet of retail space.

1. What were the dates for each step of the development district approval
process?

The establishment of the CTCDD began in July 2000; as of July 2007, it is not complete.
On September 26, 2000, the Council adopted Resolution 14-648, signaling its intent to create a
development district. On March 4, 2003, the Council adopted Resolution 15-87 to establish the
CTCDD.

In October 2003, NNPPI-Clarksburg, LLC (referred to as Newland Communities)
acquired ownership of the CTC Project. According to Finance Department staff, 1 month later
(in November 2003), Newland Communities requested that the County government defer its

process to issue development district bonds until after Newland receives regulatory approvals for
the third phase of the CTC Project.

' The acreage of the CTCDD is smaller than the original acreage owned by the developer because the CTCDD
excluded property that was dedicated for the school site and the park, as well as property conveyed to Terrabrook to
accommodate the storm water management sand filter facility.
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Appendix 14. Fact Finding for the Clarksburg Town Center Development District

Exhibit A-1 presents dates for each step of the approval process for the CTCDD.

Exhibit A-1. CTCDD Chronology

Step Description Date

Step 1} Developer files initial petition to create a development July 5, 2000
district.

Step2 | Council holds public hearing on developer’s initial August 1, 2000
petition.

Step 3 | Council adopts 1¥ resolution expressing intent to create a Sept. 26, 2000
development district.

Step4 | Developer submits application for provisional adequate Nov. 14, 2000
public facilities (PAPF) approval to the Planning Board.

Step 5 | Planning Board acts on developer’s application for PAPF March 22, 2001
approval.

Step 6 | Executive submits Fiscal Report to Council. Oct. 17, 2002

Step 7 | Council holds public hearing. Dec. 10, 2002

Step 8 | Council adopts 2™ resolution to create a development March 4, 2003
district.

Step 9 | Council adopts 3" resolution to specify bond conditions. To be determined

Step 10 | Council adopts resolution to establish initial tax rate. To be determined

Source: Council Resolutions.

2. What were the dates of the regulatory approvals for the CTC Project that
makes up the development district?

As noted above, the CTCDD consists of 1 development project, Clarksburg Town Center.
The regulatory approvals for the CTC Project span 13 years. They began in 1994 and are
ongoing today.

. In late 1994, the developer filed a preliminary plan subdivision application and project
plan application. The Planning Department deemed these applications to be complete on
November 23, 1994 and December 6, 1994, respectively.
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Appendix 14. Fact Finding for the Clarksburg Town Center Development District

. On June 12, 1995, the Planning Board mailed its Opinion approving Pro_|ect Plan 9-94004
for the Clarksburg Town Center, subject to 14 conditions.

. On March 26, 1996, the Planning Board mailed its Opinion, approving Preliminary Plan
‘ 1-95042 for the Clarksburg Town Center, subject to 17 conditions.

Between July 1997 and June 2004, the developer submitted 3 site plan applications for
the CTC Project:

. On July 16, 1997, the Planning Department deemed the developer’s apphcatlon for Site
Plan Phase I-to be complete. The Planning Board mailed its Opinion approving Site Plan
Phase I 8-98001, subject to 44 conditions, on March 3, 1998.

. On October 12, 2001, the Planning Department deemed the developer’s application for
Site Plan Phase I to be complete. The Planning Board mailed its Opinion approving Site
Plan Phase II 8-02014, subject to 7 conditions, on June 17, 2002.

o On June 3, 2004, the Planning Department deemed the developer’s application for Site
Plan Phase [-Retail to be complete. The developer later withdrew this application.

In addition to these regulatory approvals, Planning staff administratively approved
several amendments to Site Plan Phase I and Site Plan Phase II.

On April 26, 2007, the developer filed applications to amend the approved project plan
(91994004B), preliminary plan (11995042B), and site plans (8-98001, 8-02014, 8-02014B, and
8-98001G).

3. Did the Planning Board issue its approvals for the project plan, preliminary
subdivision plan, and site plans for the CTC Project before or after the
Council adopted its resolutions to create the CTCDD?

Exhibit A-2 presents the chronology of regulatory approvals for the CTC Project,
mterspersed with the chronology of Council actions to initiate and establish the CTCDD. A
review of these timelines shows the following:

) The Planning Board approved the project plan for the CTC Project in June 1995, about 5
years before the Council adopted its 1¥ resolution signaling the Council’s intent to create
a development district (in September 2000) and almost 8 years before the Council
adopted its 2" resolution to create the CTCDD (in March 2003).

. The Planning Board approved the preliminary plan for the CTC Project, in March 1996,
about 4%; years before the Council adopted its 1% resolution signaling its intent to create a
development district (in September 2000); and 7 years before the Council adopted its 2™
resolution to create the CTCDD (in March 2003).
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Appendix 1A. Fact Finding for the Clarksburg Town Center Development District

. The Planning Board’s site plan approvals for the CTC Project occurred before and after
Council actions to establish the CTCDD. .

o The Planning Board’s Site Plan approval for Phase I in March 1998 preceded
adoption of the Council’s 1¥ resolution for the CTCDD (September 2000) by 2
years and 5 months.

o The Planning Board’s Site Plan approval for Phase II in June 2002 fell between
the Council’s adoption of the 1* resolution (September 2000) and the 2™

resolution (March 2003).
o The Planning Board’s Site Plan approval for Phase III has not yet occurred.
. After the Planning ‘Board granted initial project plan, preliminary plan, and site plan

approvals for the CTC Project, the property owner filed several site plan amendments;
many of these preceded the creation of the CTCDD.

OLO Appendix I-A 1A-4 September 11, 2007



Appendix 1A. Fact Finding for the Clarksburg Town Center Development District

Exhibit A-2. Chronology of CTC Regulatory and Development District Approvals

Ty pe of Document Action/Event Date
Action
Preliminary Plan | Developer’s filed Preliminary Plan Application is deemed Nov. 23. 1994
1-95042 complete. T
Project Plan Developer’s filed Project Plan Application is deemed complete. Dec. 6, 1994
9-94004 Planning Board mails Opinion approving the Project Plan for the June 12. 1995
) Clarksburg Town Center, subject to 14 conditions. LT
Regulatory : : R ) -
Review Preliminary Plan | Planning Board mails Opinion approving the Preliminary Plan for Mar. 26.1996
1-95042 the Clarksburg Town Center, subject to 17 conditions. e
Developer’s filed Site Plan Phase I Application is deemed
Site Plan Phase [ | complete. July 16,1997
8-93001 Planning B_qard mails Opinion approving Site Plan Phase I, subject Mar. 3, 1998
to 44 conditions,
Developer files initial petition to establish development district
. . July 5,2000
Development 1 Resolution with the County Council.
District County Council holds public hearing on developer’s initial petition Aug. 1. 2000
1o establish a development district. g7
Preliminary Plan R C . .. .
Reg.ulatory Revision Developer’s filed application to revise Preliminary Plan is deemed Aug. 17, 2000
Review 1-95049R complete.

Development

1* Resolution

County Council adopts Resolution 14-648.

Sept. 26, 2000

Provisional APF

Developer files application for PAPF approval with Planning
Board.

Nov. 14, 2000

District Review Planning Board submits letter informing County Executive of
Planning Board’s unanimous approval of developer’s PAPF | Mar. 22, 2001
application.
Preliminary Plan
Revision Planning Board mails Opinion that revises Preliminary Plan. Aug. 14, 2001
1-95042R
Regulato s i i icati i
Reciow ry Site Plan Phase Developer’s filed Site Plan Phase Il application is deemed Oct. 12, 2001

11

complete.

Development

8-02014 Pla{lnlng Board 'l:nalls Opinion approving Site Plan Phase II, June 17, 2002
subject to 7 conditions.

Executive’s County Executive transmits Fiscal Report and Recommendation to Oct. 17. 2002

Fiscal Report Establish Development District to the County Coungil. T

District od ) Council holds public hearing on Resolution #2. Dec. 10, 2002
2" Resolution
Council adopts Resolution 15-87. Mar. 4, 2003
Site Plan Phase [ | Developer’s filed application for Site Plan Phase I-Retail is June 3.2004
- Retail 8-04034 | deemed complete. ’
. Planning Board approves conceptual compliance plan to redesign
Regulatory | Compliance Plan the Clarksburg Town Center. June 15, 2006
Review Proiect _
p eilimi’11 and Developer files applications to amend the current project plan
Si’te Pl ary (91994004b), preliminary plan (11995042B), and site plans (8- | April 26, 2007
an 98001, 8-02014, 8-02014B and 8-98001G).
Amendments «

Source: Council Resolutions and M-NCPPC Development Approval Information Center.
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Appendix 1B. Fact Finding for the Clarksburg Town Center Development District

B. Evolution of Infrastructure Items Approved for CTCDD Funding

The process to create a development district incorporates multiple reviews of lists of
infrastructure items to be financed by the development district. These reviews occur:

. When the developer submits the initial petition to the Council;

e  When the developer submits the Provisional Adequate Public Facilities (PAPF)
application to the Planning Board;

. When the Executive’s Fiscal Report is prepared; and finally,
. When the Council adopts the 2™ resolution.

This section examines how the lists of infrastructure items to be funded by the CTCDD
evolved. The source documents for this review include the developer’s initial petition, the
developer’s PAPF application, the Planning Board’s PAPF approval letter to the County
Executive, the Executive’s Fiscal Report, and the Council’s 2™ resolution.

Exhibit B-3 (at page 1B-11) summarizes the developer’s initial infrastructure funding
requests, the recommendations made by the Planning Board and the Executive, and the items the
Council approved for funding. The discussion below describes the proposed infrastructure
improvements and the rationale for each recommendation.

1. What infrastructure items did the developer propose for CTCDD financing
in the initial petition for a CTCDD?

The initial petition filed by the developer proposed 17 items for district financing,
including:

o Twelve transportation improvements, including Stringtown Road, Clarksburg Road,
Piedmont Road, and various internal streets;

° One water and sewer improvement (a 20” water main extension); and
. Four other improvements, including a civic center and a local park.

The petition stated that each proposed improvement “serves members of the %'eneral public, and
not merely the residents or occupants of a single development or subdivision”;* and:

The public infrastructure proposed to be constructed through the bonds to be
issued by the County represent major pieces of infrastructure that will benefit the
entire Clarksburg area and includes road construction and major intersection
improvements to existing State and County roads, street lighting and sidewalks,

? Petition of Terrabrook Clarksburg LLC [Appended to proposed County Council Resolution: Clarksburg Town
Center Development District. Introduced July 11, 2000], p.3.
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Appendix 1B. Fact Finding for the Clarksburg Town Center Development District

the trunk line water main serving the project, storm water management facilities,
and the civic center building located in the town center. Such improvements fall
within the definition of “Infrastructure Improvement” within the purview of
Section 14-3 of the Montgomery County Code, and represent investments in the

Clarksburg region that will benefit the public interest.®

Exhibit B-1, on pages 1B-2 to 1B-4, lists the 17 improvements and displays project
descriptions from Exhibit C of the Petition for the Development District filed by Terrabrook
Clarksburg LLC in June 2000,

Exhibit B-1. Items Proposed For CTCDD
Financing-Developer’s Initial Petition

Item Transportation Improvements
Street “These public streets serve to connect the outlying areas with Clarksburg Town Center,
Construction | the Town Square Civic Center, Clarksburg Elementary School and the Greenway Park,
(Item 4) providing access to the greater Clarksburg community”.
Main Street | “A 70° R/W, 36’ paving section extends from Rte 355 east through Clarksburg Town
(Item 4a) Center to Piedmont Rd A305 relocated”.
F Street “A 60° R/W, 36’ paving section extends west from Piedmont Rd. A305 relocated to Main
Street providing access to the proposed Clarksburg Elementary School and the Greenway
{Item 4b) Park”
H Street “A 60" R/W, 36 paving section extends westerly from Piedmont Road A305 relocated to
(Item 4c) Stringtown Rd”.
K Street “(Greenway Road) a 70° R/W, 36’ paving section extends south from Clarksburg Road.
(Item 4d) crossing Main Street to Stringtown Rd”.
Stringtown | . Construction of improvements easterly from Rte 355 to Piedmont Road, including the
R f; d bike path, median, and curb and gutter. This improvement will be constructed in two
Improvements | SCEMeNts, the first within one half (52.5 ft.) of the 105 foot right of way between MD 355
I;] tem 6) and the Greenway Rd (K Street) and the second within one half (60 ft) of the 120 foot
right of way between Greenway Rd (K Street) to the Piedmont Road (A305)".
“This roadway extending south from Clarksburg Rd to Stringtown Rd will be constructed
Piedmont as a 32 ft. two lane open section road within an eighty (80) foot wide right of way. An
Road (Item 7) eight (8) foot wide bike path will extend along the westerly side to the full extent of the
improved road. At the Stringtown Road. intersection, turn lanes and a median will be
constructed to match the improvements proposed there”.
*Id
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Exhibit B-1. Items Proposed For CTCDD
Financing - Developer’s Initial Petition (continued)

Item Transportation Improvements (continued)
| Lowering
I;,:;:it: 33‘;? “Rte 355 at the intersection of Stringtown Road needs to be lowered to accommodate the
Rogat d proper site (sic) distance”.
(Item 8)
Route 355 | “Reconstruction of the southbound right turn lane along Rte 355 at Rte 121 to provide free _
Intersection | flowing movement. Construct the eastbound left turn lane along Rte 121 at Rte 355 and a
Imps. westbound left turn lane along Rte 121 at Rte 355. Construct a northbound right turn lane
{Item 9) along Rte 355 at Stringtown Road”,
“Clarksburg Road from Rte 355 to Piedmont Rd will be improved as follows: From Rte
Clarksburg | 355 east to Greenway Rd (K Street) construct one-half of the 38 ft section with curb and
Road Route | gutter and a six ft bike path. At the Greenway Road (K Street) interchange, construct a
121 Road | westbound 300 foot left turn lane and taper. From Greenway Rd (K Street) to Piedmont
Imps Rd A 305 construct one-half of a 32 foot section with six foot bike path. Provide a left
(Item 10) | turn lane at Piedmont Rd intersection, requiring a 200” transition beyond Piedmont to
existing”.
Red Grave
Rc;z;c;f'liincigte “Construct a 26 ft paving section with curb and gutter in a 50 ft right of way east from Rte
355 to O Street (this is the westerly extension of Main Street)”.
CTC (Item
11)
Comus
Road re- « . . ) -
striping Re-stripe eastbound Comus Road to provide an exclusive left turn lane at Route 355”.
(Item 12)
Acquisition
of right of | “Includes all costs associated with the acquisition of right of ways for all off site road
ways improvements”,
(Item 13)
Item Other Improvements

Civic Center

“The Civic Center . . . is proposed to be an approximately 20,000 sq. ft. structure to be
used by the Clarksburg community at large for public activities. This building will
provide opportunities for holding public meetings, will include a public library, and will

(Item 1) include office space for public/governmental agencies. The Town Square itself will
provide open space with seating areas, plantings and walkways which will provide a
setting for pedestrian activity as well as a focal point for the Clarksburg Town Center”.
“A portion of the proposed school site is located at the northeasterly corner of the tract,

School/Ball approximately 8 acres bouqded by Clal:ksl?urg Road on the north and Piedmont Road on

Field site the east. The westerly portion of t.hat site is presently owned by MNCPPC and contains

adin facilities currently in use by the Kings Pond Community Park, which must be dedicated

(gIZem 3g) prior to impiementation of the proposed improvements. The grading will be conducted on
both portions of the site and will be graded to accommodate ball fields and a pad site for
the new Clarksburg Elementary School”.
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Exhibit B-1. Items Proposed For CTCDD
Financing - Developer’s Initial Petition (continued)

Item Other Improvements (continued)

Trails/Hiker | “All the trails and bike paths in the Green Way Park, central to CTC, are included in this
Biker Path | item. These trails and bike paths will be part of a trail/bike path system that ultimately
(Item 5) | connects the County Greenway Park system from Little Bennett Park to Gaithersburg”.

Public Local “Construction of local park, covering 15 to 25. acres, across Piedmont Roafi from Fhe
Parks residential develogment, with ball fields, tennis courts, a pond and hiker/biker tx.'alls, gnd a
(tem 14) small square park in the center of the residential portion of the development which will
serve as a focal point for main Street”.

Ttem Water and Sewer Improvements

“The proposed 20” water main will provide service to all the adjoining properties as well
20" Water | as Clarksburg Town Center. It will extend from the intersection of Clarksburg Road and
Main Ext | Rte 355, east along Clarksburg Rd to The Greenway Rd (K Street), south to Main Street,
(Item 2). | then east along Main Street to Piedmont Rd, A-305 relocated. It will follow Piedmont Rd
south to the existing connection”.

Source: Petition for Development District filed by Terrabrook Clarksburg, LLC, Exhibit C, Taxing District Primary
Infrastructure.

2, Did the infrastructure items in the developer’s PAPF application differ from
the infrastructure items in the developer’s initial petition?

The developer for the CTC Project did not make any changes to the infrastructure items
proposed for development district financing between the initial petition and submission of the
PAPF to the Planning Board. Exhibit G, which is attached to the PAPF application, is identical
to Exhibit C, which is attached to the initial petition.

3. What infrastructure items did the Planning Board recommend for funding
by the CTCDD?

The Planning Board modified the package of infrastructure improvements proposed for
financing so that the infrastructure items to be financed by the CTCDD would have a regional
benefit. (See the excerpt from the Planning Board’s transmittal letter on page 1B-6 for an
explanation of the Board’s rationale.) To accomplish this, the Board recommended deleting
infrastructure items that primarily served the CTC Project and recommended modifying the
scope of other items. Specifically:

The Board recommended removing 5 items (3 transportation items and 2 “other” items)
because these items did not provide a regional benefit. The items the Board recommended
removing were:

. F Street (Item 4b);

] H Street (Item 4c);
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. Comus Road re-striping (Item 12);
. School/Ball field site grading (Item 3); and
. Public local park development across Piedmont Road (Item 14).

The Board recommended reducing the project scope of 3 items to include only that
portion of the improvement that would provide a regional benefit® The scope reductions
suggested by the Board were for:

. The 20” Water Main Ext. (Item 2);
. Main Street (Item 4a); and
. Trails/Hiker Biker Path (Item 35).

The Board recommended leaving 9 items that the developer had initially proposed intact.
In the Board’s view, these items (plus the 3 modified items above) merited CTCDD funding
because they would provide a regional benefit. These items included:

o The Civic Center (Item 1);

] K Street (Item 4d);

. Stringtown Road Improvements (Item 6);

. Piedmbnt Road (Item 7);

. Lowering MD 355 at Stringtown Road (Item 8);

° Route 355 Intersection Improvements (Item 9);

. Clarksburg Road Route 121 Road Improvements (Item 10);
. Red Grave Place [MD 355 to CTC boundary (Item 11)]; and
. Acquisition of rights-of-way (Item 13).

The Planning Board Chair explained the Board’s role and its rationale in a March 22,
2001 letter to the Executive. It stated, in part:

* The Board reduced the project scope of the 20" Water Main (Item 2) to include only the off-site portion. It
reduced the project scope of Main Street (Item 4a) to reflect the Board's estimate of its regional service. It reduced
the project scope of Trails/HikerBiker Path (Item 5) to include only the regional greenway trail through the public
greenway park.
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The Planning Board’s role in reviewing the proposed Development District is
limited to finding that the proposal meets the Adequate Public . Facilities
requirements of the development. Terrabrook’s proposal meets this requirement
and exceeds it by proposing additional non-APF regional benefits such as the
Civic Building and the Greenway Trail System. The Planning Board did not
support items on the applicant’s original proposal which did not have a regional
benefit in accordance with Sec. 14-3(g) which defines what type of improvement
can be funded through a development district. The district legislation, I believe, is
not intended as a funding source for infrastructure that serves only individual
projects. The applicant was in agreement with the modified list of infrastructure
improvements.

Memoranda from the Community-Based Planning Division and Transportation Planning
staff attached to the Planning Board’s letter concluded that the proposed infrastructure
“conformed to the required APF improvements” as well as the zoning and subdivision
requirements. In a staff memorandum to the Planning Board, Community-Based Planning staff
raised a concern that a comprehensive district with future developer involvement (which had
originally been envisioned by Planning staff) could not be established under the County’s
bonding guidelines and the requirements of financial lenders. Staff reported, according to the
Department of Finance, it would be possible to have a series of development districts based on
separate applications and proposed infrastructure improvements that would add up to a more
comprehensive coverage of the Clarksburg community. Community-Based Planning staff also
stated: '

The opportunity to coordinate needed infrastructure and timely construction of
public facilities within Clarksburg can still be achieved by staff’s continued
comprehensive infrastructure review of every proposed preliminary plan. This
traditional approach coordinates private sector improvements during preliminary
plan review and identifies needed Capital Improvement Projects can help to
ensure that needed infrastructure and timely construction is achieved. Clarksburg
is currently in jobs and housing moratorium for APF transportation capacity and
is establishing capacity primarily through privately funded transportation
improvements,

The memorandum from Transportation Planning staff stated:

Staff’s review . . . indicates that the list of roadway improvements includes items
that are not required for the APFO approval. The street construction of Main, F,
H, & K (Greenway Road) Streets, mainly internal streets providing access to the
fronting properties, are not identified as APF-required improvements.’

Transportation Planning staff also highlighted that there were other major developments
under active subdivision and suggested expanding the proposed Clarksburg Development

SLetter from William H. Hussmann to Douglas Duncan, March 22, 2001, p.2.

¢ Memorandum to Planning Board from Karen Kumm Morris, Clarksburg Planner, Community-Based Planning
Division, March 2, 2001, p.5.

7 Memorandum to Karen Kumm Morris, Clarksburg Planning, Community-Based Planning Division from Ki H.
Kim, Planner, Transportation Planning, February 26, 2001, p.2.
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District to include these developments so that the Development District would provide more
comprehensive transportation infrastructure in the Clarksburg area.

4, What infrastructure items did the Executive recommend that the
development district fund?

. The Executive recommended adjusting the list of items recommended for district
financing to reduce the tax burden on future homeowners and increase the level of “general
benefit improvements”.

Specifically, the Executive recommended:

. Expanding the project scope for that part of Stringtown Road to be funded by the
CTCDD to include:

o] One lane of a 2-lane segment of Stringtown Road to connect segments that were
conditions of approval for other developments; and

o A 25% share of Stringtown Road Extended from MD 355 to 1-270.

. Affirming the inclusion of the Civic Center, but establishing a not-to-exceed District
contribution of $4.6 million and recommending that its timing be determined through the
capital budget.

. Re-instating the full scope of 2 items the Planning Board had modified:

o The portion of the 20” water main that traversed the CTC site (Item 2) as a
primary funding priority; and

o) The Trails/Hiker Biker Path (Item 5) as a lower priority.

o Agreeing with the Planning Board’s recommendation to:

o) Remove 5 items, which were F Street (Item 4b), H Street (Item 4¢), Comus Road
Re-striping (Item 12), the School Ball Field Site Grading (Item 3), and the Public
Local Parks (Item 14); and

o Modify the scope of 1 item, which was Main Street (Item 4a), which the
Executive recommended as a lower priority.

. Removing the Red Grave Place improvements between MD 355 and the CTC Project
boundary (Item 11).

The rationale for the Executive’s recommendation explained in the Fiscal Report,
transmitted to the Council, mirrored the approach the Executive used for the West Germantown
Development District. The Report’s discussion of “General Benefit Improvements” stated, in
part,
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The Development District Act provides a clear benefit to petitioners of
development districts in the form of a credit against the development impact
tax ... After accounting for costs of providing new capacity on Impact Tax roads
(Stringtown Road, Piedmont Road, and MD 355), this credit is estimated at $2.2
million (at current impact tax rates). As proposed by the developer, this initial list
of infrastructure projects included “non-required” improvements that exceeded
this credit, thus providing benefit to the other taxpayers in the Clarksburg impact
tax area. However, in the context of growth “paying for itself,” the Executive
believes that the Town Center District should fund general benefit improvements
at a level higher than proposed by the developer. The adopted Clarksburg Master
Plan recognizes that the policy area cannot be developed without significant
funding of infrastructure from “non-typical” sources, such as development
districts. The . .. total amount of infrastructure needed to support build-out of the
Clarksburg area east of 1-270 will cost $500 million (unescalated), only $74
million of which is now under consideration for financing through development
districts currently under review.

The Executive recommends that improvements funded through a Town Center
District should include contributions 1o some additional projects that will benefit
not only residents of Town Center, but also residents outside the district.?

S. What infrastructure items did the Council decide to fund through the
development district?

The Council approved 9 infrastructure items for CTCDD financing. Exhibit B-2 (on the
next page) lists these items, with the estimated cost, development district’s funding share, and
estimated completion dates of each. They include:

. Four of the 12 transportation items proposed in the initial petition, including construction
of 2 lanes of Stringtown Road and 2 lanes of Piedmont Road, improvements to
Clarksburg Road, and the lowering of MD 355 at Stringtown Road;

. Two new transportation items recommended by the County Executive: financing of a
50% share of the Stringtown Road 800’ gap and a 25% share of Stringtown Road
Extended from MD 355 to I-270;

. Two of the 4 “other” items proposed in the initial petition: financing for a portion of the
Civic Center and financing for a “greenway trails” item; and

. WSSC’s 20” water main extension proposed in the initial petition.

® Clarksburg Town Center Development District: County Executive’s Fiscal Report, October 17, 2002. Item D.
General Benefit Improvements, no page number.
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The Council also approved a list of 2 items that could be funded by the development district
if cost savings were achieved. These items were listed in priority order, and their estimated cost
totaled $3 million. The listed improvements in priority order are:

e Clarksburg Square/Overlook Park Roads, at an estimated cost of $2.9 million; and

MD 355/MD 121 Intersection improvements, at an estimated cost of $100,000.

Exhibit B-2. Infrastructure Items Approved for CTC Development
District Funding—Council Resolution 15-87

the list recommended by the County Executive?

. Cost Share .
Infrastructure Improvement Estimated Cost funded by Est. Completion
(000s) . Date
District

.. $4,640 To be .
Civic Center (not to exceed) determined To be determined
Stringtown Road 800° Gap $550 50% June 2005
Stringtown Road Extended (MD $1,600 0
355-1-270) (Not to exceed) 25% June 2007
Stringtown Road o
(MD 355-Piedmont Road) 34,435 100% June 2004
Piedmont Road $2,270 100% Nov. 2003
Lowering MD 355 at Stringtown Rd. $905 100% June 2004
Clarksburg Road (MD 355 to 0
Piedmont Road) $1,340 100% Nov. 2004
WSSC 20" Water Main. $779 100% Dec. 2004
Greenway Trails $460 100% Dec. 2005
Total Cost $£16,979

Council Resolution 15-87 Exhibit C, Clarksburg Town Center Development District Funded

Improvements. :

6. How does the list of infrastructure items approved by the Council compare to

The list of infrastructure items the Council approﬁed for CTCDD funding is similar but

not identical to the list the Executive recommended. Specifically:
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. The Council agreed with the Executive’s recommendation to expand the number of
Stringtown Road improvements and to re-instate the 20" water main and the Trails/Hiker

Biker Path;
e The Council agreed with the Executive’s recommendation to fund Main Street, K Street

and the MD 355 Intersection improvements as a lower priority; however, the Council
moved the Trails/Hiker Biker Path item to the primary list.

Exhibit B-3 (on the next page) displays the item by item changes through the various
phases of the development district approval process.

OLO Appendix 1B _ 1B-10 September 11, 2007



Appendix 1B. Fact Finding for the Clarksburg Town Center Development District

Exhibit B-3. Infrastructure Items to be Funded by the CTCDD - Initial Petition to Final

Approval
Item # Developer’s | Developer’s Planning County .
in Improvement Initial PAPF Board’s Executive's Isinlt;:ls ullgl_l;;ﬁd
Initial P Petition Application | Recommendation | Recommendation (Ex.h 0 )
Petition (Exhibit C) | Exhibit G {Letter) (Table D) )
TRANSPORTATION IMPROVEMENTS
4a Main Street Yes Yes Yes - Modified YeS-MOd.lﬁ?d Yes - Mofjlﬁed
Lower priority Lower priority
4b F Street Yes Yes No No No
4c H Street Yes Yes No No No
4d K Street Yes Yes Yes Yes-Lower Yes Lower
priority priority
Stringtown Road: MD
6 355 to Piedmont Road Yes Yes Yes Yes Yes
Stringtown Road: MD
355 to 270 No No No Yes Yes
Stringtown Road:
800° Gap No No No Yes Yes
7 Piedmont Road Yes Yes Yes Yes Yes
Lowering Route MD
8 355 at Stringtown Rd. Yes Yes Yes Yes Yes
9 Route 355 Intersection Yes Yes Yes Yesth?wer Yes - Llower
Imps. priority priority
Clarksburg Road
10 Route 121 Road Yes Yes Yes Yes Yes
Improvements
Red Grave Road/MD
11 355 to CTC Yes Yes Yes No No
12 Comuis'oad Yes Yes No No No
Re-striping
13 Acquisition of rights- Yes Yes Yes Included Included
of-way elsewhere elsewhere
Other Improvements
1 Civic Center Yes Yes Yes Yes Yes
School Ball Field
3 Site Grading Yes Yes No No No
5 Trails/Hiker Biker Yes Yes Yes-Modified Yes—lmtlal-scc.ape ‘ _Yes
Path Lower priority Initial scope
14 Public Local Parks Yes Yes No No No
Water and Sewer Improvements
20” Water Main Ext. . i Yes
2 (Item 2) Yes Yes Yes-Modified | Yes-Initial scope Initial scope
Source: CTCDD Approval Documents.
iB-11 September 11, 2007
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C. OLO’s Review of the Regulatory Documents for the Clarksburg Town Center
Project and the CTCDD Infrastructure Items .

At the request of Council staff, OLO conducted a review of the regulatory documents for
~ the Clarksburg Town Center (CTC) Project to determine whether construction of each
infrastructure item .approved for CTCDD funding was also required to be provided by the
developer of the CTC Project as a condition of regulatory approval.

This appendix presents a summary of the regulatory requirements for each infrastructure
item. The information is based on OLO’s review of portions of the regulatory record, other
CTCDD decision documents, information from Project Description Forms (PDFs) in the Capital

Imprgvement Program, and discussions with current and former Executive, Planning, and WSSC
staff.

Following an initial review of the Planning Board’s CTC Project documents, OLO and
Council staff met with Planning staff to solicit input about ambiguities in the language of the
Board’s Opinions and the regulatory record. The discussion of some of the items below reports
the opinions, interpretations, and recollections of current Planning staff where OLO found the
regulatory record was unclear or incomplete. The presentation of OLO’s results follows the list
of infrastructure items shown below.

Item # District Infrastructure Item

1 Civic Center

2 Stringtown Road 800’ Gap

3 Stringtown Road Extended (MD 355 to
1-270)

4 Stringtown Road (MD 355 to Piedmont
Road)

5 Piedmont Road

6 Lowering MD 355 at Stringtown Road

7 Clarksburg Road Route 121 Improvements

8 20” Water Main Extension

9 Greenway Trails

The presentation of each item begins with a description of the project scope approved for
development district financing, followed by answers to 3 questions:

* Council and OLO staff held two meetings with Planning staff, one with the former Subdivision Coordinator and a
second meeting with the current Chief of the Transportation Planning Division, the former Transportation
Coordinator for the Transportation Planning Division, the current Transportation Planner for the Transportation
Planning Division, the current 1-270 Team Leader for the Community Planning Division and the current Associate
General Counsel. Council and OLO staff also held one meeting with current Finance staff and follow-up
discussions with DPS staff and the former OMB Coordinator for the Clarksburg Development Districts.
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What developer obligations related to this CTCDD item did the Planning Board establish

as a result of its regulatory approvals?

How do these developer obligations relate to the implementation of this development

district infrastructure item?

According to the regulatory record, did the Planning Board establish these obligations to
comply with site plan or APF requirements?

Items Approved for CTCDD Funding That Were CTC Developer Obligations.
Exhibit C-1 presents OLO’s conclusions about whether the 9 items approved for CTCDD
funding were also required to be constructed by the developer as a condition of plan approval.

Exhibit C-1. OLO’s Analysis of CTCDD Infrastructure Items and Conditions of Approval
in the CTC Project Regulatory Record

Was construction of this item identified as a
# CTCDD Infrastructure Items p C()lldltIOI? of approval at:
Project Prelim Si I
Plan Plan ite Plan Phase
1 Civic Center No No No
2a. Stringtown Road 800" Gap No No No
b. Stri -
5 .1?-273)trmgtown Road Extended (MD 355 No No No
2c. Stringtown Road (MD 355-Piedmont No Yes Yes
Rd)
3 | Piedmont Road No Yes Yes
4 | Lowering Rte 355 at Stringtown Rd. No No No
Clarksburg Road Route 121 Road Imps —
32 | MD355 to Town Center Boundary No No No
Clarksburg Road Route 121 Road Imps —
°b Town Center Boundary to Piedmont Road No No Yes
6 | Greenway Trails Yes Yes Yes
7 | 20” Water Main Extension No No No
Source: Council Resolution 15-87, County Executive’s Fiscal Report Appendix B, and Planning Board CTC Project
regulatory approval documents.
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Information from the CTC Project Regulatory Records About the Regulatory Basis
for Imposing the Conditions. For the 4 items that were identified as conditions of approval for
the CTC Project, Council staff asked OLO to report what the regulatory record said about
whether the Planning Board established these conditions to comply with site plan or APF
- requirements. The bullets below and Exhibit C-2 (on the next page) summarize the results of
OLO’s review.

* _ None of the 3 transportation items listed in Exhibit C-2 were items that Transportation
Planning staff recommended as a condition of approval to comply with the requirements
of the Adequate Public Facilities Ordinance (APFO). Transportation Planning staff
conducted a (LATR) analysis at Project Plan that resulted in a limited number of required
intersection improvements.'’ And, some of these improvements were recommended for
lower priority funding.!! However, the developer was not required to provide
improvements to create staging ceiling capacity because a Clarksburg Policy Area did not
exist at that time.

o The CTC Project regulatory record identifies the Greenway Trails as part of the amenity
package the developer provided to justify Planning Board approval of the optional
method zoning for the CTC Project.

In addition to the 4 items required as conditions of approvai for the CTC Project, a 5%
item, the MD 355 Lowering, was required as a condition of approval for a different subdivision,
the Highlands at Clarksburg project. The letter from the State Highway Administration for this
project states that the lowering of the over-vertical curve on MD 355 was required for safety
1easons.

° Current Transportation Planning staff report that the APF test for the CTC Project was conducted at the time of
Project Plan. Since the Planning Board’s Preliminary Plan review followed right after the Project Plan review,
Transportation Planning staff used the results of the APF review which had been conducted for Project Plan, and no
other APF test was done for the Planning Board’s Preliminary Plan review. Transportation Planning staff did
prepare another Transportation Planning Division memorandum for the Preliminary Plan which was dated August 3,
1995,

"' According to a Transportation Planning staff memorandum dated August 3, 1995, the improvements identified at
Project Plan to satisfy the APFO review requirements were: 1. Reconstruction of the southbound right turn-lane
along MD 355 at MD 121 to provide a “free flowing” movement. 2. Construction of eastbound and westbound left-
turn lanes along MD 121 at MD 355. 3. Construction of a northbound right-turn lane along MD 355 at Stringtown
Road. 4. Restriping eastbound Comus Road to provide an exclusive Ieft-turn lane at MD 355. 5. Providing safety
improvements along A-260 (Stringtown Road) per conditions of Project Plan Approval. 6. Participation in the
Gateway 1-270 Office Park Road improvement — widening MD 121 to 4 lanes between 1-270 northbound off ramp
and the entrance to the Gateway 1-270 Office Park - per conditions of Project Plan Approval. The developer
proposed Items 1, 2, 3 and 4 for CTCDD funding in the initial petition submitted to the Council and later reviewed
by the Planning Board as part of its PAPF review. The Planning Board recommended approval of ltems 1, 2 and 3,
which the developer packaged as MD 355 Intersection Improvements, as part of its PAPF review. The Executive
recommended approval of this item as a lower priority and the Council approved this item as the second item on the
secondary list of items to be funded if savings were realized from the primary list. The Planning Board
recommended the removal of Item 4 as part of its PAPF review. Since it was not re-instated by the Executive or the
Council, it was not recommended for CTCDD funding.
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- Exhibit C-2, OLO’s Analysis of CTCDD Infrastructure Items and Conditions of Approval
in the CTC Project Regulatory Record

Was construction of this item identified | Regulatory Basis
" C;I('I(;'Dtli)ﬁ‘l:(llfras(t:l:;c;;::::z?s as a condition of approval at: forItemasa
e vl Project | Prelim | Site Plan Condition of
PP Plan Plan Phase I Approval
2¢° Is,lt:élflt ;)I::ng{())ad (MD 355_ No Yes Yes Master Plan
3 | Piedmont Road No Yes Yes Subdivision Access
Clarksburg Road Route 121 tran?t:rztion
5b | Road Imps. (CTC boundary to No No Yes . portat ted
Piedmont Road) 1ssues assoclale
with the site plan
Site Plan
Requirement
6 | Greenway Trails Yes Yes Yes Optional Method
Zoning Amenity
Package

Source: Council Resolution 15-87, County Executive’s Fiscal Report Appendix B, and Planning Board CTC Project
regulatory approval documents.

CTCDD Item 1 - Civic Center

Project Scope Background. Appendix B of the County Executive’s Fiscal Report
provides the following description of this item:

The developer’s district petition and site plan include a “civic center” of
approximately 20,000 square feet to accommodate public meeting rooms, a
branch library, and office space for County and other public agencies. As a
Planning Board condition under the “optional method” provisions of the RMX-2
zone, the developer is required to dedicate a site for such a center. The developer
recommends District funding of $4,640,000 for a 20,000 sq. ft. building. If the
District does not fund this project, the developer does not commit to construct it,
but the developer will dedicate the land pursuvant to project plan approval
conditions."?

More information about this project is available from PDF No. 710500, the Clarksburg
Library. The project cost is $13.852 million and the source of funds is “Development District”.
The fiscal note on the PDF states:

12 Appendix B. Clarksburg Town Center Development District Fiscal Report, Infrastructure Projects Considered for
District Funding, Civic Center/Library, p.1.
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As approved by Council Resolution #15-87 creating the Clarksburg Town Center
Development District, the District will provide up to $4.600,000 toward the
construction cost of a permanent library in Clarksburg. Dedication of 30,000
square feet of land for a library site is an M-NCPPC subdivision requirement of
the Town Center developer. Two additional development districts are proposed
adjacent to the Town Center District. The County Executive recommends that if
created, these two new districts fund the remaining cost of the library.

The Strategic Facilities Plan 2004-2009 prepared by the Department of Public Libraries
provides program and service assumptions about the County’s library facilities. It states that the
primary service radius for Montgomery County Public Library (MCPL) branches ranges from
1.5 miles to 3 miles with an average of 2.5 miles, and that 80% of customers come from within
that radius.” The Strategic Facilities Plan identifies Clarksburg as a growth area, and states:

This town is planned to grow substantially — from 2,000 to 37,000 people —
between 2000 and 2025. It meets all of the criteria set for identifying future
service. A 20,000 square foot facility is being planned to serve the area. The
Department is working with the UpCounty Regional Services Center, the
Department of Public Works and Transportation and the developer to finalize the
site. Funding for the library is expected to come from development district
funding and a PDF has been submitted for the FY05-10 CIP."

1. What developer obligations related to this CTCDD item did the Planning
Board establish as a result of its regulatory approvals and where are the
specific references to these obligations found in the regulatory record?

The Planning Board’s regulatory approvals for the CTC Project require the developer to
dedicate land for a town square that includes a site for a civic building. The Board’s Project Plan
and Site Plan Opinions identify the town square as part of an amenity package that justifies
granting optional method zoning for the project. The Preliminary Plan Opinion contains a
condition that ties the Preliminary Plan to the Project Plan.

Project Plan. The Planning Board’s Project Plan Opinion does not explicitly mention the
Civic Center or Library, but mentions the town square. For example, Finding #5 in the Project
Pian, “Is More Efficient and Desirable than the Standard Method of Development”, states:

The Planning Board finds that the proposed project, as conditioned, will be more
efficient and desirable than the standard method of development. This optional
method project consists of a mix of uses which are recommended in the Master
Plan. These uses are not permitted under the standard method of development.
The amenities and facilities provided as part of the optional method of
development foster the creation of a transit and pedestrian oriented town
surrounded by open space. The greenway network of amenities provides a major

¥ Strategic Facilities Plan 2004-2009, p.13.
" 1d at 26.
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open feature. The town square, and the neighborhood squares provide amenities
within the entire development.'®

The Project Plan Staff Report makes reference to “land dedicated for a future civic
 building, (i.e. meeting rooms and library)” and 1 of the findings states that the County would
construct a future building. Specifically:

* _ Finding #2 states, “the town square also provides land available for a future post office,
library, senior center, and meeting rooms™.'®

. Finding #5 states, “a site for a future civic building with a library and senior center to be
constructed by Montgomery County is included”.!

Preliminary Plan. The Planning Board’s Preliminary Plan Opinion does not explicitly
mention the Civic Center or Library; however, Condition #14 states that the Preliminary Plan “is
expressly tied to and interdependent upon the continued validity of Project Plan No. 9-94004".'8
And “each term, condition, and requirement set forth in the Preliminary Plan and Project Plan are
determined by the Planning Board to be essential components of the approved plans and are,

therefore, not automatically severable”.'?

In a discussion of impact taxes in the Preliminary Plan Staff Report, staff states that the
dedication of a site for a future building was part of an amenity package that was an appropriate
contribution from the developer. The Planning staff states:

When attention is focused on total infrastructure to serve master planned
development, the town center’s provision of land for the future school, greenway
dedication and the land for a future community center and library must be
included in the impact tax deliberations.*

Site Plan Phase I. The Planning Board’s Opinion for Site Plan Phase I Condition #39
states:

The applicant shall work with the County Executive staff to identify a suitable
civic building to be located on the town square within the area to be dedicated for
that use.?!

> Montgomery County Planning Board Revised Opinion, Project Plan No. 9-94004, Clarksburg Town Center, June
12, 1995, p.10.
' Staff Report, Project Plan No. 9-94004, Clarksburg Town Center, March 22, 1995, p.24.
17

Id,p.33.
* Montgomery County Planning Board Revised Opinion, Preliminary Plan No. #1-95042, Clarksburg Town Center.
March 26, 1996, p.6.
19 ]d
#* Memorandum to Montgomery County Planning Board from Joseph R. Davis re Preliminary Plan No. 1-95042,
Clarksburg Town Center Project, September 22, 1995, p.7.
*!' Montgomery County Planning Board Opinion, Site Plan Review #8-98001, Clarksburg Town Center, March 3,
1998, p.7.
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The Site Plan Staff Report refers to “a Town Square (with partial use for a future civic
building)”.** The Site Plan Staff Report also provides an analysis of Conformance to the Project
Plan Approval. It states:

[T]he conformance of the proposed site plan to the Project Plan conditions of
approval were established, with conditions, above in Project Description: Prior
Approvals. The site plan conforms to the list of Amenity Areas and Recreational
Facilities that were part of the Project Plan by providing the following:

Amenity Areas: Town Square, land dedicated for future civic building
(with Phase II), streetscape system, neighborhood squares and green area,
greenway dedicated for public use, Greenway roadway, specialty planting
areas along green way Road . . .

# Memorandum to Montgomery County Planning Board from Wynn E. Witthans, Clarksburg Town Center Phase I,
January 22, 1998, p.10.
Pld a2l
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Exhibit C-3. Summary of Document References in CTC Project Regulatory Approvals to
CTCDD Item 1 - Civic Center

Source Project Prelimina Site Plan
Document Plan Plan | Phasel Summary
_ Planning Establishes dedication of town
Board Finding square site as part of amenity
Opinion #5 package to justify optional
9-94004 method zoning
. . States project provides site for
SPtr:g;:{tePl(;ann #P;I;igliss : building to be constructed by
P Montgomery County
ngggg Condition Tif:s Prelim_infiry Plan to
Onpini 414 continued validity of Project
pinion Plan
1-95042
Preliminary States provisi'on of land for a
Plan Text future. community center must be
Staff Report 1ncludeczl in impact tax
deliberations
Planning Requires applicant to work with
Board Condition | CE staff to identify suitable civic
Opinion #39 building to be located in town
1-98001 square
Establishes that site plan
Site Plan conforms to list of amenity areas
Phase I Text and recreational facilities,
Staff Report including dedication of land for
a future civic building

Source: CTC Project regulatory approval documents.

2. How do these developer obligations relate to the implementation of this
development district infrastructure item?

The references to the civic building or town square in the Planning Board’s regulatory
documents for the CTC Project show an interdependent relationship exists between the
developer’s obligation and this development district item. The developer’s obligation was to

dedicate a site for a future building, and the County’s obligation was to design and construct the
building.
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3. According to the regulatory record, did the Planning Board establish these
obligations to comply with site plan or APF requirements?

The obligation to dedicate a site for the Civic Center/Library was a condition of approval

-+ to achieve compliance with the Zoning Ordinance’s requirement for an amenity package under

the Optional Method Zone. No regulatory basis exists for this development district item because
construction of the building was not established as a condition of approval.

Stringtown Road

CTCDD Item 2 — Stringtown Road 800° Gap
CTCDD Item 3 ~ Stringtown Road Extended
CTCDD Item 4 — Stringtown Road — MD 355 to Piedmont Road

Project Scope Background. The project scope for the Stringtown Road infrastructure
item changed from the initial petition for the CTCDD to the final resolution adopted by Council.
Schedule C of the Developer’s Initial Petition proposed financing for construction of a 2-lane
segment between MD 355 and Piedmont Road,* but Resolution 15-87 contains 3 Stringtown
Road items. They are:

. Stringtown Road 800’ gap;
. Stringtown Road Extended (MD 355 - 1-270).
o Stringtown Road (MD 355 — Piedmont Road).

The description of the Stringtown Road project in the County Executive’s Fiscal Report
expands the project scope proposed for development district financing in the initial petition to
add a portion of the 800" gap and a pro-rata share of the Stringtown Road Extended project.

The language from Appendix B of the County Executive’s Fiscal Report addresses these
3 items under 2 entries: Stringtown Road and Stringtown Road Extended {MD 355 to I-270).
These entries are excerpted below:

Stringtown Road For the entire 0.9 mile segment of Stringtown Road between
MD 355 and Piedmont Road, Town Center is required to build two lanes of the
ultimate four-lane cross section, including segments not abutting Town Center.
Under current staging requirements, the developer must begin work on segments
of its two-lane improvements prior to two events — the issuance of 400% and 8§00™
building permits. The first event is anticipated to occur in spring 2003. For the

* Schedule C of the initial petition described this project as follows: *“Construction of improvements easterly from
Rte 355 to Piedmont Road, including the bike path, median and curb and gutter. This improvement will be
constructed in two segments, the first within one half of the 105 foot R/W between MD 355 and the Greenway Rd
(K Street) and the second within one half (60 feet) of the 120 foot R/W between Greenway Rd (K Street) to the
Piedmont Road (A305)".
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other two lanes, all but an 800-foot middle segment is the responsibility of two
other subdivisions. (Clarksburg Village, a proposed development district, and
Highlands of Clarksburg.) This 800-foot segment is a re-alignment onto land
owned by another party, not currently proposed for subdivision.

The Town Center developer has proposed, and the Executive agrees, that in order
to facilitate provision of full four lanes throughout, the other two lanes in this
800-foot segment (incremental cost $1,100.000) should be constructed by the
Town Center developer, funded 50% by Town Center District and 50% by the
proposed Clarksburg Village District. The developer and DPWT have discussed
mechanisms to assure that to the maximum extent feasible, all or most of the four
lanes from MD 355 to Piedmont Road will be designed and constructed
simultaneously with costs allocated among the respective developers. (Timing of
Clarksburg Village’s segment of the road along its frontage coincides with the
adjacent half-section to be built by Town Center.) Primary responsibility for
design and most of the construction would be assumed by the Town Center
developer under agreements to be entered into with DPWT.

Stringtown Road Extended (MD 355 to 1-270) As a new project for District
funding, the Executive proposes that the Town Center District fund a share of the
cost of this extension. A not-to exceed contribution of $1,600,000 is
recommended, based on an approximate 25% share of County G.O. bonds
currently proposed for this project. Town Center is projected to account for 25%
of the traffic on this new road link. This project is proposed for construction by
County DPWT in FY06/07.%

According to the PDF No. 500403, Stringtown Road Extended, this project consists of
design, right-of-way acquisition, and construction of a 2,400 foot extension of Stringtown Road
westward from MD 355 to I-270 ramps at existing MD 121. It is a 4-lane arterial highway with a
sidewalk on the south side, a bike path on the north side, and street trees and streetlights within
120’ right-of-way.

CTCDD Item 2 -
Stringtown Road 800° Gap (50% Share)

Project Scope Background. According to the County Executive’s Fiscal Report, the
scope of this item is one-half (1 lane) of a 2-lane segment of Stringtown Road located between
the boundaries of the CTC Project and 2 other development projects. The project crosses land
that is not currently planned for development. The 2-lane segment is one-half of an ultimate
4-lane road.

® Appendix B. Clarksburg Town Center Development District Fiscal Report, Infrastructure Projects Considered for
District Funding, Roads, p.3.
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1. What developer obligations related to this CTCDD item did the Planning
Board establish as a result of its regulatory approvals and where are the
specific references to these obligations found in the regulatory record?

The Planning Board’s approval documents for the CTC Project contain several references
related to Stringtown Road (A-260) between MD 355 and A-305. Two of these references,
which are directly related to this development district item, require the developer to dedicate a
120” right-of-way for Stringtown Road (Condition #2¢ in the Project Plan Opinion and 5(c) in
the Preliminary Plan Opinion).

Other references establish requirements for the 2-lane segment of Stringtown Road, a
portion of which parallels this development district item. For example:

. The Preliminary Plan Opinion requires the developer to agree to provide the necessary
roadway improvements identified in the phasing section of the revised Transportation
Planning Division memorandum dated September 26, 1995 (Condition 1(a)) and to
construct 2 lanes of Stringtown Road in 2 segments, with the timing tied to the issuance
of the 400" and 800" building permits.

o The Site Plan Opinion for Phase 1 (Condition #18) incorporates by reference a
memorandum from the Transportation Planning Division that re-iterates the requirement
to construct the northern half of Stringtown Road in 2 segments (Recommendations #2
and #6).

. Another condition of the Site Plan Opinion for Phase I (Condition #19) also requires the
applicant to sign an APF agreement that addresses Stringtown Road and requires the
developer to reimburse the County for costs incurred if the County exercises its powers of
eminent domain to acquire right-of-way so that the developer can fulfill its obligations.
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Exhibit C-4. Summary of Document References in CTC Project Regulatory Approvals to
CTCDD Infrastructure Item 2 - Stringtown Road 800’ Gap

Source Project Prelim. Site Plan S
Document Plan Plan Phase I ummary

Planmr.lg.Board Condition Requires 120’ right-of-way -

Opinion #2e dedication and construction

9-94004

Requires agreement with
. Planning Board to provide

Planning Board .. .

e Condition transportation improvements
Opinion 41 . ised &
1-95042 a in revised memo from

Transportation Planning
dated Sept. 26, 1995
Planning Board Condition Requires 120° right-of-way
Opinion #5¢ dedication
1-95042
Plang;rilfi(}?;ard Condition Establishes phasing for 2
1-95042 | #16¢ lanes of Stringtown Road
Planning Board .. Requires conformance to
.. Condition . )
Opinion 1- 418 Transportation Planning
98001 memo dated Jan. 20, 1998
Transportation Re-iterates requirement to
Planning memo Recs. #2 construct 2 lanes of
dated Jan. 20, and #6 Stringtown Road in 2
1998 sections
. Requires developer to sign
Plangl?fi B:ard Condition APF agreement and to
PO #19 reimburse County for costs if
1-98001 . .
eminent domain is necessary

Source: CTC Project regulatory approvals.
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2. How do these developer obligations relate to the implementation of this
development district infrastructure item?

OLO’s review of the regulatory record found:

. The Planning Board’s Opinions do not explicitly address whether the requirement to
provide a 120° right-of-way obligates the developer to acquire and dedicate a 120
right-of-way for the 800" segment of Stringtown Road that lies outside the boundaries of
the CTC Project.

. None of the Planning Board Opinions for the Project Plan, Preliminary Plan, or Site Plan
Phase I require the developer to construct this specific development district item (i.e., 1
lane of the 800 foot Stringtown Road gap) as a condition of approval.

. During the Board’s consideration of the Project Plan, Planning staff proposed that the
Planning Board establish the dedication and construction of Stringtown Road as a
condition of approval; however, that language was not incorporated into the Planning
Board’s Project Plan Opinion.*

Current Planning staff indicate that the intent of the language in the Board’s Opinions
was to require the developer to acquire and dedicate land for a 120’ right-of-way for the entire -
length of Stringtown Road, including the right-of-way for the 800’ gap. This interpretation
appears to be supported by Condition #19 in the Planning Board Opinion for Site Plan Phase I
which requires the developer to sign an “APF agreement,” including a requirement to reimburse
the County for costs if the County uses its eminent domain powers.

3. According to the regulatory record, did the Planning Board establish these
obligations to comply with site plan or APF requirements?

OLO’s review found the Planning Board’s regulatory record:

. Does not specify the underlying basis for requiring the developer to dedicate the 120’
right-of-way for Stringtown Road;

o Does not identify improvements to Stringtown Road as one of the items required as a
result of the LATR analysis conducted at Project Plan; and

. Does require the development to sign an “APF agreement” that specifically addresses
Stringtown Road.

Current Planning staff indicate the land dedication would have been required for master
plan compliance as a condition of Project Plan.

% Condition #4 in a Revised Draft Opinion attached to the Project Plan Staff Report states, “A-260 Stringtown Road
must be dedicated to a right of way of 120 feet and constructed as a four lane, divided arterial road as part of a
participation agreement with MCDOT”,
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CTCDD Item 3 -
Stringtown Road Extended (MD 355 to 1-270) (25% Share)

Project Scope Background. According to PDF No. 500403, Stringtown Road
- Extended, this project consists of design, right-of-way acquisition, and construction of a 2,400
foot extension of Stringtown Road westward from MD 355 to I-270 ramps at existing MD 121.
It is a 4-lane arterial highway with a sidewalk on the south side and a bike path on the north side,
street trees and streetlights within a 120’ right-of-way.

The current PDF indicates the total project cost is $8.810 M and the sources of funds are:
Impact taxes ($5.614M or 64%), Development District ($1.6M or 18%), Contributions ($970K
or 11%), Development Approval Payment ($512K or 6%), Investment Income ($104K, 1%), and
Intergovernmental ($10, <1%).

A fiscal note published in the PDF published in the FY04 Approved CIP states:

Impact tax for this project is assumed at 26.7 percent of the project cost within the
Clarksburg Impact Tax Area. The Town Center Development District
participation reflects a pro-rated share of what otherwise would be G.O. bond
funded. Town Center Development District participation would not exceed
$1,600,000. The Impact Tax share of the project has been adjusted accordingly.

In that PDF, the general obligation bond funds were $4,722M and the impact tax was $1.906M.

1. What developer obligations related to this development district item did the
Planning Board establish as a result of its regulatory approvals and where
are the specific references to these obligations found in the regulatory
record?

The Planning Board’s approval documents for the CTC Project require the developer to
participate in improvements to Stringtown Road between the I-270 northbound off ramp and the
entrance to the Gateway 270 Office Park. According to current Transportation Planning staff,
the improvements this language refers to are at [-270 along MD 121, which is not the location of
the Stringtown Road Extended improvements. Transportation Planning staff do not believe any
of the regulatory approvals for the CTC Project require the developer to construct this item.

CTCDD Item 4 -
Stringtown Road From MD 355 to A-305

Project Scope Background. According to the County Executive’s Fiscal Report, “for
the entire 0.9 mile segment of Stringtown Road between MD 355 and Piedmont Road, Town
Center is required to build 2 lanes of the ultimate 4-lane cross section, including segments not
abutting Town Center. Under current staging requirements, the developer must begin work on
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segments of its 2-lane improvements prior to 2 events — the issuance of 400™ and 800" building
permits. The first event is anticipated to occur in spring 2003”.7

Portions of this project are the subject of 2 Public Improvements Agreements (99-027
~and 01-052) that the CTC Project developer and the County signed following the Planning
Board’s preliminary plan approval. These agreements were finalized March 17, 1999 and
September 14, 2001.

This project is also included in the 5 projects addressed in PDF. No. 500423, Clarksburg
Town Center Development District: Roads. The total current cost estimate for all of the projects
this PDF addresses is $9.521 million and the source of funds is “Development District”.

1. What developer obiigations related to this CTCDD item did the Planning
Board establish as a result of its regulatory approvals and where are the
specific references to these obligations found in the regulatory record?

The Planning Board’s Project Plan, Preliminary Plan, and Site Plan Opinions for the CTC
Project require the developer to dedicate and improve this segment of Stringtown Road as a
condition of approval. It is not clear from the Planning Board Opinions alone what the limits of
these obligations are.

Project Plan. At Project Plan, the Board’s Opinion required:
. Dedication of a 120’ right-of-way (Condition #2e);?* and

. Construction of safety improvements unless the applicant has executed a 2participation :
agreement with MCDOT before preliminary plan review (Condition #4).°

The Project Plan Staff Report presented the results of the LATR analysis. The Staff
Report stated:

Several transportation improvements are proposed by the applicant to satisfy the
requirements of local area review. The remaining issues include the need to
construct a portion of A-305 (Mid County Highway), a portion of A-260
(Stringtown Road) with participation from Montgomery County, and additional
improvements to A-121 (Clarksburg Road) near the intersection of 1-270.%°

¥ Appendix B. Clarksburg Town Center Development District Fiscal Report, Infrastructure Projects Considered for
District Funding, Roads, p.3.

 Condition #2e. states, “A-260 must be dedicated to a right of way of 120 feet. At the preliminary plan, if
determined that the property is not part of a participation agreement with MCDOT and other property owners, the
safety improvements described in paragraph 4, will be made to Stringtown Road”.

¥ Condition #4, Dedication and Construction of A-260 (Stringtown Road), states, “If a participation agreement is
determined necessary at preliminary plan, but does not occur before the necessary access points to the commercial
area or part of the residential area from A-260 are needed, then the following improvements to existing Stringtown
Road must be completed to increase safety as required by MCDOT. For safety purposes, the improvements at
?ublic streets A and H include 250-350 feet of bypass travel lanes at each access point”. pp.2-3.

? Staff Report, Project Plan No. 9-94004, Clarksburg Town Center, March 22, 1995, p.9.
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Preliminary Plan Conditions. Two conditions in the Planning Board’s Preliminary Plan
Opinion contain explicit references to Stringtown Road. These conditions establish dedication
and phasing requirements for Stringtown Road. Specifically:

. Condition #5¢ of the Board’s Opinion requires dedication of a 120’ right-of-way for
Stringtown Road;

Condition 16 establishes a phasing plan for the project that:

. After the 400" permit, gives the developer the option of:

o Constructing A-260 from MD 355 to the southern access road of the commercial
site; or
o Constructing A-260 from MD 355 to the northern access road of the residential
development.
. After the 800" permit, requires the developer to start construction of the remaining

section of A-260 to A-305.

Preliminary Plan Opinion. In addition to the conditions that address this segment of
Stringtown Road, the text of the Planning Board’s Preliminary Plan Opinion requires the
applicant to construct 2 lanes of Stringtown Road to comply with the master plan guidance that
alternative financing of transportation infrastructure will be required. The Opinion addresses
Stringtown Road under Discussion and Findings. In part, it states:

To ensure that the Applicant funds its share of road infrastructure, as best can be
determined at this time, staff recommended that the Applicant improve
Stringtown Road (A-260) to County standards as a two lane road within the
Master Plan Alignment, No. 2. as of August 25, 1995. .... The Planning Board
concluded that the Stringtown Road improvement, which will be the
responsibility of the applicant, represents the current best estimate of the Town
Center’s share of the Master Plan road infrastructure (as more particularly
identified in revised traffic staff memo of 9/26/95.)

Planning staff report. The September 22, 1995 Planning staff memorandum indicates that
staff previously identified Stringtown Road as an appropriate roadway that could serve as the
Town Center’s “pro-rata share” of the master planned roadway infrastructure. The Planning staff
report indicates that the Planning Board reviewed the Planning Department’s analysis, which
was provided at a public meeting on August 3, 1995. The staff report stated:

Item #19 on the Planning Board’s August 3, 1995 agenda was the review of the
Planning Departments analysis and recommendations concerning the need for a
more equitable distribution of road infrastructure improvements among the
development projects in Clarksburg. Staff recommended that the Board require
new development to participate in road infrastructure improvements.  Staff
suggested that staff’s Scenario #III (c) be applicabie to projects in this area. This
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scenario would require developers to pay 50 percent of the construction costs of
State and County roads situated between properties, and to pay 50 percent of the
construction costs for the second two lanes of arterial or major roads that are
situated within properties. The different scenarios studies by staff assumed that
developers would construct all internal two lane streets located within their
properties.

~ As part of its fact finding for this item, Council staff listened to the tape of the August 3
meeting and reviewed the Planning staff report.

Transportation Planning Division. A September 22, 1995 memorandum from the
Transportation Planning Division, which was revised September 26, 1995, explains that the
construction “should be for 2 lanes which will be used uitimately as the southbound lanes in
accordance with the August 8, 1995 Alignment #2. The hiker/biker trail (eight feet) should be
constructed along west side as A-260 is constructed, in accordance with the phasing
recommendations as described above”.3!

Site Plan. The Planning Board’s Opinion for Site Plan Phase I (8-98001) includes 3
general conditions that address 3 district items, including Stringtown Road (A-260), Clarksburg
Road (121) and Piedmont Road (A-305).

. Condition 17 requires “conformance to cross section and other recommendations per
DPW&T, DPS memos dated January 14 and January 15, 1998

. Condition 18 requires “conformance to MCPD Transportation Planning memorandum
dated January 20, 1998 included in the Appendix”.*?

. Condition 19 requires an APF agreement; it states:

APF agreement to be executed prior to the first record plat to reflect all road
improvement conditions of the Preliminary Plan Approval i.e., dedication, and
construction of required improvements pertaining to the construction of
Stringtown Road (A-260), Clarksburg Road (A-121) and Mid-County Arterial
(A-305). If acquisition of right of way becomes necessary for any of the road
improvements, the applicant is required to provide, pursuant to Site Plan
conditions 17 and 18, and the County exercises Eminent Domain to acquire these
rights of way, the applicant will be responsible to reimburse the County for these
reasonable costs.’

The Transportation Planning memorandum also addresses Stringtown Road.

' Memorandum from Ki H. Kim, Transportation Planner to Joe Davis, Coordinator re Preliminary Plan No.
1-95-042, Clarksburg Town Center Project, September 22, 1995, p.2.

* Montgomery County Planning Board Opinion, Site Plan Review #8-98001, Clarksburg Town Center, March 3,
1998, p.5.

S
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Recommendation #2 states: “Construction. Of the northern half of Stringtown Road
(A-260) from Frederick Road (MD 355) to Greenway Road (the southern access road of
the commercial site) . . . after the 400™ building permit”.>*

Recommendation #6 states: “Reconstruction of the northern half of Stringtown Road
(A-260) from Sta 33+50 to Midcounty Arterial (A-305) in accordance with DPS/DPWT

requirements”.’

The January 15, 1998 Department of Permitting Serv1ces memorandum includes the

following reference to Stringtown Road:

The applicant will be responsible for constructing public improvements per the
DPW&T approved cross sections within one half (52.5 feet) of the 105 foot right
of way between MD 355 and the Greenway Road and within one half (60 feet) of
the 120 foot right of way between Sta. 33+50 to the Mid County Arterial (A-305),
including the bike path, which will need to be partially located outside the right of
way in a Public Improvements Easement.

** Memorandum from Ki H. Kim, Planner to Wynn Witthans, re Clarksburg Town Center 1A-1B Site Plan 8-98001,
January 14, 1998, revised January 20, 1998, p.2.

35 Id
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Exhibit C-5. Summary of Document References in CTC Project Regulatory Approvals to
CTCDD Infrastructure Item 4 —Stringtown Road from MD 355 to Piedmont Road

Source Project Prelim. Site Plan Summ
Document Plan Plan Phase 1 ary
Planning Board - . . \
.2, Condition Requires dedication of a 120
Opinion #2e right-of-way
" 9-94004
. Requires safety improvements unless
P}an(r)m}g'Board Condition applicant executes MCDOT
pinion D
#4 participation agreement before
9-94004 L .
Preliminary Plan Review
Identifies construction of portion of
Staff Report, LU
Sept. 25, 1989 Text A-269 asa County‘pz_:lmc.lpatlon
project as a remaining issue.

Planning Board Condition Requires dedication of 120°
Opinion #5¢ right-of-way
1-95042

Planmr.lg-Board Condition Establishes phasing plan for 2 lanes of
Opinion #16 Stringtown Road
1-95042

Planning Board Requires improvement of Stringtown
Opinion Text Roa_d as 2 lane 1:oad to ensure
1-95042 Applicant funds it share of road

infrastructure.
Cites Planning Board review of staff
Planning staff scenarios on August 3, 1995 which
report dated Text were developed to insure more
Sept. 22, 1995 equitable distribution of road
infrastructure costs.

Transportation . X

. Requires construction of 2 lanes and a

Planning memo, hiker biker trail

Sept 22, 1995 '

Planning Board Condition Requires conformance to
Opinion 418 Transportation Planning memo dated
1-98001 Jan. 20, 1998

;ﬁ?ﬁ;ﬁ;ﬁg Recs. #2 | Requires construction of 2 segments

Jan, 20, 1998 and #6 of Stringtown Road
. Requires developer to sign APF

Planmr}g.Board ' Condition | agreement and to reimburse County

Opinion . . -
#19 for costs if eminent domain is
1-98001
necessary
Source: CTC Project regulatory approval documents.
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2 How do these developer obligations relate to the implementation of this
development district infrastructure item?

The developer obligations the Planning Board established in its Preliminary Plan and Site
* Plan Opinions are identical to the scope of this development district infrastructure item. The
obligation established in the Project Plan Opinion is more limited. :

3. According to the regulatory record, did the Planning Board establish these
obligations to comply with site plan or APF requirements?

In OLO’s opinion, this item was not an APF requirement; however, the regulatory basis
for this item is confused because of the ambiguous use of the terms “APF” and “AGP”. For
example, the Planning Board’s regulatory approval documents also require the developer to sign
an “APF agreement” and the Executive’s Fiscal Report refers to this item as an “AGP Road”.
Although references in the regulatory record characterize this improvement as an AGP Road, it
was not identified as an APF requirement as a result of the LATR test performed at Project Plan.
Specifically, OLO’s review of the Planning Board’s regulatory decision documents found:

. This obligation was established to ensure that the developer provided his “fair share” of
the master planned transportation infrastructure. (According to the former Subdivision
Coordinator, Section 50-35(1) of the Subdivision Regulations, Relation to Master Plan,
provided the Board’s legal authority to impose this condition.)

. This item was not identified as a requirement to comply with the LATR analysis;
however, a memorandum from the Transportation Planning Division characterizes this
item as a condition of approval resulting from an APF review.

Key excerpts from the Preliminary Plan and Site Plan Opinions include the following:

Preliminary Plan. The text of the Planning Board’s Preliminary Plan Opinion states, in
part:

The Planning Department staff evaluated the transportation effects of the subject
application as required by the Subdivision Regulations and as recommended in
the Master Plan. First, the Board must determine that public facilities, including
roads, will be adequate to support and service the area of the proposed
subdivision. Staff evaluated the impact of the proposed development on nearby
roads and intersections in accordance with the Local Area Transportation Review
Guidelines. Necessary local area transportation review improvements for this
project are identified in condtion #2 for Project Plan No. 9-94004.

The second level of transportation review was based on the Master Plan
recommendation that development districts, or alternative financing mechanisms,
be implemented prior to new development, to ensure that road infrastructure be
provided to support recommended Master Plan development . . .
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To ensure that the Applicant funds its share of road infrastructure, as best can be
determined at this time, staff recommended that the Applicant. improve
Stringtown Road (A-260) to County standards as a two lane road within the
Master Plan Alignment, No. 2, as of August 25, 1995 . . . The Planning Board
concluded that the Stringtown Road improvement, which will be the
responsibility of the applicant, represents the current best estimate of the Town
Center’s share of the Master Plan road infrastructure (as more particularly
identified in revised traffic staff memo of 9/26/95).3¢

A Transportation Planning Division memorandum appended to the Preliminary Plan

Opinion also addresses the basis for requiring this item as a condition of approval. It states:

Based on our July 28, 1995 memo, we would anticipate that, if the developer
builds two lanes of A-260 from MD 355 to A-305 within the master planned
alignment, this should represent his part of the total roadway construction cost for
Clarksburg. Final determination of actual share would be determined by the
County Council when the impact tax legislation is considered for Clarksburg.’’

Site Plan. The January 20, 1998 Transportation Planning memorandum appended to the

Planning Board’s Site Plan Phase I Opinion, suggests this item was required as a result of an
APF review and “to satisfy issues raised by DPWT, SHA and Planning staff”. Specifically, the
memorandum:

Identifies construction of the northern half of Stringtown Road from Frederick Road to
Greenway Road as one of “three roadway improvements . . . required as conditions of
approval to satisfy the previously assess APFO review and the phasing requirements”.*

Lists the reconstruction of the other half of Stringtown Road as one of “four roadway
improvements . . . recommended as conditions of approval to address transportation
issues associated with the subject site plan” **

Finally, it states, “The roadway improvements recommended as conditions for approval
of the subject site plan have been developed to satisfy the project plan and the
preliminary plan requirements and to address additional transportation issues which
DPWT, SHA and staff consider are necessary to provide a safe and efficient roadway

system for the subject site plan”.*’

* Montgomery County Planning Board Revised Opinion, Preliminary Plan No. #1-95042, Clarksburg Town Center,
March 26, 1996, p.2.

¥ Memorandum from Ki H. Kim, Transportation Planner to Joe Davis, Coordinator re Preliminary Plan No.
1-95-042, Clarksburg Town Center Project, September 22, 1995, p.2.

3% Memorandum from Ki H. Kim, Planner to Wynn Witthans, re Clarksburg Town Center 1A-1B Site Plan 8-98001,
January 14, 1998, revised January 20, 1998, p.2.

Y id ats.
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CTCDD Item 5 - Piedmont Road

Project Scope Background. The initial petition for development district financing
included this item, which was described as follows:

This roadway extending south from Clarksburg Rd to Stringtown Rd. will be
constructed as a 32 ft. two lane open section road within an eighty (80) foot wide
right of way. An eight (8) foot wide bike path will extend along the westerly side
to the full extent of the improved road. At the Stringtown Rd. intersection turn
lanes 4:;1nd a median will be constructed to match the improvements proposed
there.

Appendix B of the County Executive’s Fiscal Report describes this item as follows:

Piedmont Road is the third AGP required road proposed for district funding
($2,385,000). It will be rebuilt to its ultimate two-lane width with bike lanes on
both sides. The developer’s target for construction start is November, 2002, a
condition imposed by Planning Board staging when construction begins on lots to
be accessed from this road.*

This project is also addressed in a Public Improvements Agreement (01-052) between the
CTC Developer and the County, which was finalized on September 14, 2001. Item 6, Special
Provisions, states, “applicant is to enter into an agreement with M-NCPPC regarding phasing the
construction of A-305 and A-260. A-305 is to be constructed full width by the applicant
between Clarksburg Road and A-260".

This project is also included in the 5 projects addressed in PDF No. 500423, Clarksburg
Town Center Development District: Roads. The total current cost estimate for all of the projects
this PDF addresses is $9.521 million and the source of funds is Development District.

1. What developer obligations related to this CTCDD item did the Planning
Board establish as a result of its regulatory approvals and where are the
specific references to these obligations found in the regulatory record?

The Planning Board’s Project Plan, Preliminary Plan, and Site Plan Opinions all require
the developer to dedicate and construct this item as a condition of approval.

Project Plan. The Planning Board’s Project Plan Opinion requires the applicant to
dedicate and construct this segment as a condition of approval. The requirement allows for the
possibility that the scope of the required improvement would be reduced at preliminary plan. No
evidence exists to show that the scope was reduced.

*! Petition of Terrabrook L.L. C. Schedule C, filed June 2000.
* Appendix B. Clarksburg Town Center Development District Fiscal Report, Infrastructure Projects Considered for
District Funding, Roads, p.4
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Condition 3 of the Planning Board’s Project Plan Opinion states:

A-305 must be dedicated to a right of way of 80 feet and constructed as a two
lane, open section arterial to replace Piedmont Road unless the scope of
improvements are reduced at preliminary plan. Along that portion of A-305 near
Stringtown Road, the required dedication shall be 40 feet from the current center
line of Piedmont Road (along Hennigan, Purdum et al) which will allow for
construction of A-305 to Stringtown Road at its current location. If the
right-of-way is not available at the time of record plat for that portion of the
property along this section, the applicant shall dedicate the full 80 feet along this
portion of A-305. Construction will not be necessary until construction of single
family getached units within the existing right of way for Piedmont Road has
started. ‘

The March 22, 1995 Project Plan Staff Report Transportation Planning Division
memorandum does not identify Piedmont Road as a LATR requirement.

Preliminary Plan. The Planning Board’s Preliminary Plan Opinion requires the applicant
to dedicate land for Piedmont Road. Condition 16e also references this segment. The language
states:

The following phasing requirements are conditioned upon issuance of building
permits for the subject preliminary plan: . . . () Construction of A-305 from A-260
to MD 121 must begin when the developer starts building any of the residential units
on blocks 11, 12, 13, and the northern half of block 10.*

The Preliminary Plan Staff Report reported agreement with the applicant to construct 2
lanes of A-305. The language in the Staff Report states:

With regard to proposed road A-305, staff recommends that the applicant construct
this two-lane arterial through the limits of the subject property. This is in accordance
with the general requirement that developers construct roads that extend through their
sites. The applicant has agreed to construct A-305 as recommended by staff.**

The Preliminary Plan Staff Report also references this segment in its recommendations
about the phasing of the required improvements. Item #5 in the phasing plan states:

Construct A-305 from A-260 to MD 121 when any of the residential units located
between A-305 and the first parallel residential street south of A-305 are built.*

“ Montgomery County Planning Board Revised Opinion, Project Plan No. 9-94004, Clarksburg Town Center, June
12, 1995, p.3.

“ Montgomery County Planning Board Revised Opinion, Preliminary Plan No. #1-95042, Clarksburg Town Center.
March 26, 1996, p.7.

** Memorandum to Montgomery County Planning Board from Joseph R. Davis re Preliminary Plan No. 1-95042,
Clarksburg Town Center Project, September 22, 1995, p.7.

% 1d. at 8.
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Site Plan. As noted earlier, the Planning Board’s Opinion for Site Plan Phase I (8-98001)
includes 3 general conditions that address 3 development district items: Stringtown Road
(A-260), Clarksburg Road (121) and Piedmont Road (A-305).

e Condition 17 requires “conformance to cross section and other recommendations per
DPW&T, DPS memos dated January 14 and January 15, 1998”.

¢ _ Condition 18 requires “conformance to MCPD Transportation Planning memorandum
dated January 20, 1998 included in the Appendix”.

. Condition 19 requires an APF agreement; it states:

APF agreement to be executed prior to the first record plat to reflect all road
improvement conditions of the Preliminary Plan Approval i.e., dedication, and
construction of requirement improvements pertaining to the construction of
Stringtown Road (A-260), Clarksburg Road (A-121) and Mid-County Arterial
(A-305). If acquisition of right of way becomes necessary for any of the road
improvements, the applicant is required to provide, pursuant to Site Plan conditions
17 and 18, and the County exercises Eminent Domain to acquire these rights of way,
the applicant will be responsible to reimburse the County for these reasonable costs.?’

The January 20, 1998 Transportation Planning memorandum incorporated into the
Planning Board Opinion by reference, describes A-305 as a 2-lane, 24-foot open section roadway
with 4-foot paved shoulders and a Class I bikepath on the west side within an 80 foot
right-of-way between Clarksburg Road and Stringtown Road. The history of conditions of
approval in this memorandum includes a condition from the Preliminary Plan requiring
construction of A-305 to begin when the developer starts building any of the residential units on
Blocks 11, 12, 13, and the northern half of Block 10, as numbered in the Preliminary Plan
approval.

The January 15, 1998 Department of Permitting Services memorandum includes the
following reference to Mid-County Arterial:

No improvements to Mid-County Arterial will be required under Phase I. Main
Street will not be connected to existing Piedmont Road under Phase I. However,
prior to approve of the record plats, the applicant must prepare a concept plan
showing how the DPW&T approved cross section and public amenities will be
accommodated within the right of way and any necessary Public Improvement
Easement. We will also need to see a concept plan showing how a median at the
intersection with Stringtown Road will be accommodated and its relationship to
the median on the south side of the intersection of future Mid-County Highway.

7 Montgomery County Planning Board Opinion, Site Plan Review #8-98001, Clarksburg Town Center, March 3,
1998, p.5.
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Exhibit C-6. Summary of Document References in CTC Project Regulatory Approvals to
CTCDD Infrastructure Item 5 — Piedmont Road

Source Project Prelim. Site Plan -
Document Plan Plan Phase I Summary
Plan(;m'lg.Board Condition Requires right of way
9_21;1682 #3 dedication and construction
Plancl)milg.Board Condition Establishes phasing
1 _I; 511(1)2; #16e  requirements
le;l;n(gnf taft ' Ttem #5 Establishes phasing
for 1_135042 requirements

Planning Board Requires conformance to

Opinion : Co:;clhglon Transportation Planning
1-98001 memo dated Jan. 20, 1998
. Requires developer to sign
Plangl?fj?;ard Condition APF agreement and to
p #19 reimburse County for costs if
1-98001 . .
eminent domain is necessary
States improvement is needed
Transportation to provide safe and efficient
Planning memo, Text roadway system and
Jan. 20, 1998 references Preliminary Plan
B phasing requirements
Source: CTC Project regulatory approvals.
2. How do these developer obligations relate to the implementation of this

development district infrastructure item?

The developer’s obligation to dedicate and construct Piedmont Road, which is established
in the Planning Board’s Project Plan, Preliminary Plan, and Site Plan Opinions, is identical to the
project scope for this development district infrastructure item.
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3. According to the regulatory record, did the Planning Board establish these
obligations te comply with site plan or APF requirements?

OLO’s review of the regulatory record shows that the Planning Board imposed this
obligation to provide access and a coordinated, safe, and efficient transportation network;
however, the basis for this item is confused because of the ambiguous use of “APF” and “AGP”.
For example, the Planning Board’s regulatory approval documents also require the developer to
sign an “APF agreement” and the Executive’s Fiscal Report refers to this item as an “AGP
Road”. Although references in the regulatory record characterize this improvement as an AGP
Road, it was not identified as an APF requirement as a result of the LATR test performed at
Project Plan. Specifically:

. The language in the Preliminary Plan Opinion suggests the road is needed to provide
access and a coordinated transportation network.

. The language in the January 20, 1998 Transportation Planning memorandum suggests
this improvement was needed to address transportation issues that DPWT, SHA, and
Planning staff considered necessary to provide a safe and efficient roadway system for
the subject site plan.

. This item was not identified as a requirement to comply with the LATR analysis;
however, the language in Site Plan Condition #19 did require an “APF agreement”,

. The language in Condition #19 also stated that the developer must reimburse the County
for any costs incurred by the County if the County had to exercise its eminent domain
powers to acquire right of way.

When Council and OLO staff met with current Planning staff, they indicated that they
believed the regulatory basis for this requirement was Section 50-24, Required public
improvements; however, none of the Planning Board Opinions makes an explicit reference to
this section.

CTCDD Item 6 -
Lowering of MD 355 at Stringtown Road

Project Scope Background. Appendix B of the County Executive’s Fiscal Report
included the following discussion of this item; :

MD 355 Lowering. In accordance with State Highway requirements, any
improvement of Stringtown Road east or west of MD 355 will necessitate
lowering of the vertical curve on MD 355 just south of the Springtown Road
intersection to improve stopping sight distance. The cost of this lowering is
estimated at $970,000. If as projected, Town Center’s part of Stringtown Road
precedes the Highlands project, the lowering will be implemented as part of Town
Center’s Stringtown Road project, funding for which is proposed by the Executive
to be covered by the Town Center District. An alternative, preferred by the Town
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Center developer, would be to allocate the cost of the lowering among the
respective developers.*®

1. What developer obligations related to this CTCDD item did the Planning
Board establish as a result of its regulatory approvals and where are the
specific references to these obligations found in the regulatory record?

OLO’s review of the regulatory record for this item found:

. The Planning Board Opinions for the Project Plan and Site Plan require the applicant to
construct a northbound right turn lane along MD 355 to Stringtown Road; however;

. The regulatory record does not contain an explicit requirement to lower MD 355 as a
condition of approval,

Key excerpts from the regulatory record include the following:

Project Plan. The Planning Board’s Project Plan Opinion required the developer to
construct a northbound right turn lane at MD 355 and A-260 (Condition 2¢).

A recommendation in a Transportation Planning Division memorandum appended to the
Project Plan Staff report that would have required the developer to participate in an improvement
to lower the intersection was not explicitly identified as a condition of approval in the Planning
Board’s Opinion.

Preliminary Plan. The Planning Board’s Preliminary Plan Opinion incorporates the
requirement to construct a northbound right turn lane at MD 355 and A-260 by reference. Under
Discussion and Findings, the Opinion states that necessary LATR improvements for this project
are identified in condition #2 for Project Plan No. 9-94004. The Opinion does not reference
comments from the SHA because it was mailed 2 years before SHA provided its comments.
(The letter from SHA for the CTC Project is dated December 8, 1997.)

Site Plan. Condition 18 of the Site Plan for Phase 1 incorporates conformance to a
January 20, 1998 MCPD Transportation Planning memorandum by reference.  That
memorandum includes a “discussion on Maryland State Highway Administration’s Concern,”
that states:

In order to provide a desirable sight distance on Frederick Road (MD 355) at
Stringtown Road (A-260), the SHA recommended reduction of the over vertical
curve along northbound Frederick Road (MD 355) in connection with the subject
site plan. The applicant is required to provide a northbound right tumn lane at this
intersection. If at the time of this construction the SHA has taken an action to
reduce the vertical curve or otherwise remedy the sight distance problem at the
subject intersection, the applicant shall coordinate construction of the required

¢ Appendix B. Clarksburg Town Center Development District Fiscal Report, Infrastructure Projects Considered for
District Funding, Roads, p.3.
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northbound right turn lane at this intersection with the SHA’s construction
.o .49
project.

Recommendation #3 from that memorandum, which requires construction of a
northbound right turn lane along MD 355 at Stringtown Road after the 400™ permit, deleted

language that would have required the applicant to participate in a roadway improvement to
reduce the curve.> ‘

Exhibit C-7. Summary of Document References in CTC Project Regulatory Approvals to
CTCDD Infrastructure Item 6 — Lowering of MD 355 at Stringtown Road

Source Document Project Prelim. | Site Plan Summa
Plan Plan Phase I i
Planning Board Conditiond Requires construction of northbound
Opinion % right turn lane at MD 355 and
9-94004 Stringtown Rd.

Plz-m-n ing Board Condition | Requires conformance to Transportation
Opinion 1-98001 | 418 Planning memo dated Jan. 20, 1998
Phase I Site Plan 8 5

Requires construction of northbound
Transpo rtation . right turn lane at MD ?hSS anq
Plannine mem : Rec#3 Stringtown Road aﬁer. 4}00 permit but
g nemo, deletes language requiring applicant to
Jan. 20, 1998 L8 ‘anguage requiring app
participate in roadway improvement to
reduce over vertical curve
Requires applicant to ensures
Transportation coordination of requirement to construct
Planning memo, Text northbound right turn lane with future
Jan. 20, 1998 SHA improvement to reduce vertical
- curve
Source: CTC Project regulatory approvals.
2. How does the developer obligations to construct a right turn northbound

turn lane at MD 355 and to “coordinate comstruction of the required
improvement with SHA’s construction project” relate to the implementation
of this development district infrastructure item?

When OLO and Council staff met to discuss this item with current Planning staff, they
provided the following information about the obligation of the CTC developer and the
implementation of the MD 355 lowering project.

) In the opinion of current Planning staff, the lowering of MD 355 was implied in the
Planning Board’s requirement, as part of the Project Plan approval, that the developer

* Memorandum from Ki H. Kim, Planner to Wynn Witthans, re Clarksburg Town Center 1A-1B Site Plan 2-98001,
gémuary 14, 1998, revised January 20, 1998, p.2.
Id
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provide a northbound right turn along MD 355 to Stringtown Road because it was
physically infeasible to accomplish that improvement without also lowering the vertical
curve before the intersection; and '

. The lowering of MD 355 was an SHA requirement that was documented in a letter from
SHA in the file for the CTC Project. > Typically, a SHA requirement would have been
imposed as a requirement through Condition 11 in a Preliminary Plan Opinion, which
contains boilerplate language that requires a developer to comply with “Access and
improvements as required to be approved by MCDOT and MDSHA”.

. The Planning Board required the lowering of MD 355 as a condition of approval for a
different project (i.e., Highlands at Clarksburg, and the developer recently completed that
improvement).

Following this meeting, OLO and current Transportation Planning staff conducted more
research. OLO compiled the chronology of the MD 355 lowering project that follows to better
understand the relationship between the conditions of approval for the 2 projects and the
inclusion of this item on the CTCDD infrastructure list.

Regulatory Approvals for Highlands at Clarksburg Project. In September 1997,
Centex Homes submitted an application for the approval of a project plan and preliminary plan
of subdivision for a parcel of land located at the intersection of MD 355 and Stringtown Road,
adjacent to the CTC Project. In May 1999, MDSHA provided its comments on the review of the
Traffic Impact Study prepared for the Highlands at Clarksburg project. It stated SHA would
require a reduction of the over-vertical curve, in addition to other improvements.

In July 1999, the Planning Board approved the original Project Plan and Preliminary
Plans for the 16-acre portion of the project zoned RMX. The approval included a condition that
the project comply with MDSHA requirements.

Public Improvements Agreement for CTC Project. In February 1999, the Department
of Permitting Services executed Public Improvements Agreement 99-027 with the CTC Project
developer. This agreement required the CTC Project developer to install and complete “one-half
of the ultimate roadway for Stringtown Road (A-260)” as shown on the plat. The Public
Improvements Agreement required the developer to provide median, curb and gutter, 24 feet of
roadway paving section, a 4-foot paved shoulder, a drainage ditch, a bikeway, a traffic signal
conduit, storm drainage, monuments, sediment control measures, installation of all utility lines
underground and street lights.

Council Resolution and Planning Board Approval for the CTCDD. In July 2000, the
developer filed its petition to create the CTCDD. This petition requested development district
funds for MD 355 lowering (8477,786). In September 2000, the Council approved a resolution
indicating its intent to consider creation of a CTCDD. In November 2000, the developer
submitted the application for PAPF approval to Planning Board. In March 2001, the Planning
Board sent a letter informing the County Executive of its approval of the PAPF application.

*! Transportation Planning Division staff provided copies of this memorandum and the 2 memoranda referenced
below to OLO and Council staff,
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Revised Development Approvals for the Highlands at Clarksburg Project. In April
2001, the Highlands at Clarksburg applicant was granted a 1-year extension to allow for a
redevelopment proposal. In October 2001, the Planning Board conducted a public hearing on the
- revised Project Plan and Preliminary Plan applications. The Project Plan staff report identified
the over-vertical curve on MD 355 as a Site Plan Review Issue. Planning staff stated the
applicant had conducted several studies to assess the effect of lowering the curve on adjoining
properties, especially the historic properties on the west side of MD 355. The M-NCPPC Park
Archeologist had submitted a memorandum requesting that this historic site not be disturbed.
MDSHA had recommended a cross section that would preserve the historic site.

In December 2001, the Planning Board mailed its Opinion approving Preliminary Plan
1-98009A, subject to- 17 conditions, including Condition 10 which required access and
improvements as required to be approved by MDSHA prior to issuance of access permits.

Executive’s Fiscal Review of the CTCDD. Between March 2001 and October 2002,
Executive staff met with the developer representatives and Planning staff to address issues
associated with the establishment of the CTCDD.

On October 17, 2002 the Executive transmitted the Fiscal Report for the CTCDD to
Council. The Executive portrayed the MD 355 Lowering as an improvement required by the
Planning Board and as an improvement required for safety. (Note: The Executive did not
request and the Planning Board did not provide specific details of the Planning Board’s
regulatory requirement.) The Executive recommended a revised cost estimate ($970,000), which
was more than twice the developer’s initial cost estimate ($477,786).

The discussion of the MD 355 Lowering in the Executive’s Fiscal Report suggests the
developer’s cost estimate was based on the total project cost being shared by others. (The text
states “An alternative, preferred by the Town Center developer, would be to allocate the cost of
the lowering among the respective developers”.) By comparison, the Executive’s cost estimate
reflected a contingency factor (of 20 to 30%) and the full project cost.

The Executive’s rationale for allocating the full cost of the MD 355 Lowering to the
CTCDD was based on the following set of assumptions and beliefs:

. That “any improvement of Stringtown Road east or west of MD 355 will necessitate
lowering of the vertical curve on MD 355;”

. That the Town Center’s part of Stringtown Road would precede the Highlands project;

. That the lowering would be implemented as part of Town Center’s Stringtown Road
project; and,

. That since the Executive proposed funding for Stringtown Road to be covered by the
CTCDD, the full cost of MD 355 should be allocated to the CTCDD as well.
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On October 28, 2002, the developers for CTC and Highlands met with M-NCPPC,
DPWT and DPS staff to resolve conflicts in the conditions of approval for their respective
preliminary plans. )

Council’s Approval of the CTCDD. In March 2003, the Council approved creation of
the CTCDD, and the Executive proposed PDF No. 500423, Clarksburg Town Center
Development District: Roads as an amendment to the Capital Improvement Program to
implement the establishment of the CTCDD. This PDF provided for “acquisition of completed
road improvements in the Clarksburg Town Center Development District that will be constructed
by the developer and subsequently acquired by the County”. The PDF indicated the
programmed improvements were “Required Adequate Public Facility” (i.e., that they had been
counted for the approval of new development). MD 355 Lowering was 1 of the 4 improvements
the PDF identified for acquisition. The PDF authorized the appropriation and expenditure of
$9.5 million in CTCDD bond proceeds for this purpose.

Private Agreement Between the CTC Project Developers and the Highlands at
Clarksburg Developer. In August 2003, developers for CTC and Highlands at Clarksburg
signed an “Agreement to Share Roadway Construction Costs”. This agreement stated (in part):

. Terrabrook had posted a bond for the Stringtown Road construction project;

. Terrabrook had acquired additional right-of-way from 2 property owners and dedicated
amounts of property for Centex’s new alignment;

. Centex agreed to pay Terrabrook $25,000 for prorated right-of-way acquisition costs;

® Centex had engaged an engineer for MD 355 Improvements. The scope of these
improvements includes lowering MD 355, a northbound right turn lane, and 2 through
lanes; and

. Centex had submitted plans for SHA approval and will post construction bonds.

The agreement established Terrabrook’s share of costs associated with the MD 355
Improvements at $905,000, and capped Terrabrook’s contribution at this amount. The
agreement stated Terrabrook should have no involvement in elements of Route 355 project not
directly or indirectly related to its responsibilities under the Development District of the
Terrabrook development approvals.

Highlands at Clarksburg Developer Obtains SHA Access Permit. In October 2003,
Centex posted a construction bond for MD 355 Improvements in the amount of $1.1 million.
This amount represented project costs of $734,000 plus a 50% contingency factor. (This amount
did not include the cost of a retaining wall.) In February 2004, SHA issued Permit No. 8439 to
permit Centex to construct MD 355 Improvements. The permit scope included:

o A right in/right out entrance into the Highlands at Clarksburg project;
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. Improvements 700’ south of Stringtown Road to include realignment and reconstruction
of MD 355, full depth pavement widening, resurfacing, curb and gutter, sidewalk, storm
drain systems, signing and pavement markings;

. Construction of a retaining wall to avoid impact to historic features;
. Construction of a 20" wide residential driveway to serve 5 lots; and
. Relocation of 2 existing residential driveways.

SHA confirmed for OLO that the approved plans included a northbound MD 355 right
turn lane starting prior to the development’s MD 355 entrance and continuing north to
Stringtown Road.

SHA Acquisition of MD 355 for Maintenance. According to MDSHA before a
developer improvement to a state road is accepted for maintenance, SHA’s District Utilities
office must send an approved final inspection memorandum to the Engineering Access Permits
Division (EAPD). After EAPD receives this inspection memorandum, it releases the access
permit and returns the surety. MDSHA reports that the access permit for Highlands at
Clarksburg expired recently. EAPD sent an expiration notice to the permittee and the permittee
sent a letter requesting an extension. EAPD reports the work is about 95% complete, with only 1
item remaining. EAPD states they will extend the access permit for 3 months, and they expect
the work to be completed by late November 2007.

3. According to the regulatory record, did the Planning Board establish these
obligations to comply with site plan or APF requirements?

In OLO’s opinion, the intersection improvement to provide a northbound right turn lane
along MD 355 to Stringtown Road was an APF requirement for the CTC Project. The
requirement to lower MD 355 was not a condition of approval; however, the phasing of the CTC
Project was tied to that improvement. The analysis that Transportation Planning staff conducted
showed the intersection improvement was needed to comply with Section 50-35(k) of the
County’s subdivision regulations. Consistent with the Council’s AGP guidance in place at that
time, the analysis to determine the adequacy of transportation facilities used a LATR analysis
only.
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CTCDD Item 7 - Clarksburg Road: MD355 to Town Center boundary and Town Center
boundary to Piedmont Road : :
(100% Share)

Project Scope Background. Appendix B of the County Executive’s Fiscal Report
includes the following discussion of this item:

Clarksburg Road For Clarksburg Road, planned as an undivided 24-36-foot wide
roadway, the developer has included improvement of approximately 800 feet on
the south half of the road (in the Historic District) which is not along the frontage
of the developer’s property and which is not a condition of site plan approval.
The developer believes that the cost of this segment ($340,000) should be
allocated to other parties, but the Executive proposes that it be accomplished by
Town Center and be funded by that District. On the north half of Clarksburg
Road, all but two 300-foot segments (out of 3400 feet) of the ultimate width will
be constructed by subdivisions on the north side of the road. Turn lanes at the
intersection of Clarksburg Road and MD 355 ($100,000) are required of Town
Center because of Local Area Review requirements, timed with issuance of the
800™ building permit. The Executive concurs that this be District funded, but
only if bond capacity remains after funding higher priority projects.*

This project is also addressed in a Public Improvements Agreement (01-052) between the
~ CTC Developer and the County which was executed on September 14, 2001. Item #6, Special
Provisions, states, “on Clarksburg Road between MD 355 and A-305, widen the existing
pavement to twenty-five (25) feet from centerline and construct curb, gutter and sidewalk”.

This project is also included in the 5 projects addressed in PDF No. 500423, Clarksburg
Town Center Development District: Roads. The total current cost estimate for all of the projects
this PDF addresses is $9.521M and the source of funds is Development District,

1. What developer obligations related to this CTCDD item did the Planning
Board establish as a result of its regulatory approvals and where are the
specific references to these obligations found in the regulatory record?

OLO’s review of the Planning Board’s regulatory approval documents identified the
following developer obligations:

. The Planning Board’s Project Plan Opinion réquires the developer to construct turn lanes
at the intersection of MD 121 and MD 355 (Condition #2b);

. The Preliminary Plan Opinion requires the developer to dedicate an 80’ right-of-way for
Clarksburg Road (Condition #5a), and to start construction of the intersection

52 Appendix B. Clarksburg Town Center Development District Fiscal Report, Infrastructure Projects Considered for
District Funding, Roads, p.2.
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eastbo

improvements at MD 355 after the issuance of the $00™ building permit (Condition 16a); _
and .

The Site Plan Opinion for Phase I requires the developer to execute an APF agreement
prior to the first record plat to reflect all transportation improvements, including
improvements to MD 121. It also requires the developer to reimburse the County for any
eminent domain costs incurred (Condition #19).

Project Plan. The Planning Board’s Opinion (Condition #2b) requires construction of an
und left turn lane and a westbound left turn lane along MD 121 at MD 355.

Preliminary Plan. The Planning Board’s Preliminary Plan Opinion (Condition #5a)

requires “Dedication of the following roads as shown on plan must be provided as follows: (a)
Clarksburg Road (MD RT 121) for ultimate 80° right-of way™.® Condition 16(d) requires the
developer to start construction of the eastbound and westbound intersection improvements after
the 800™ building permit.

Site Plan Phase I. As noted earlier, the Planning Board’s Opinion for Site Plan Phase |

(8-98001) includes 3 general conditions that address 3 development district items: Stringtown
Road (A-260), Clarksburg Road (121) and Piedmont Road (A-305).

Condition 17 requires “conformance to cross section and other recommendations per
DPW&T, DPS memos dated January 14 and January 15, 1998”.

The January 15, 1998 Department of Permitting Services memorandum states in part:

The applicant will be responsible for constructing public improvements per

the DPW7T approved cross section within one half (40 feet) of the 80 foot
right of way adjacent to the Town Center property (Sta 9+20 to Sta. 19+70).

Condition 18 requires “conformance to MCPD Transportation Planning memorandum
dated January 20, 1998 included in the Appendix”. The Transportation Planning
memorandum, characterizes Clarksburg Road as one of 3 improvements “to satisfy the
previously assessed APFO review and the phasing requirements”. It states:

The applicant must construct its portion of the roadways as described above in
accordance with the following descriptions of each roadway:

1. Clarksburg Road (A-27) shall be a three-lane, 38-foot wide closed section
roadway with a six-foot Class I bikepath on the south side and a sidewalk
on the north side, offset within an 80-foot right-of-way between Frederick
Road (MD 355) and Street “M”, transitioning to a symmetrical section
between Street “M” and Greenway Road so as to preserve an existing
hedgerow. Clarksburg Road shall taper to a 32-foot-wide, open section

%3 Montgomery County Planning Board Revised Opinion, Preliminary Plan No. #1-95042, Clarksburg Town Center.
March 26, 1996, p.4.

OLO Appendix I1C 1C-34 September 11, 2007



Appendix 1C. Fact Finding for the Clarksburg Town Center Development District

roadway with four-foot shoulders within an 80-foot right-of-way between
Greenway Road and Midcounty Arterial (A-305).>

Earlier on page 2, Transportation Planning required the developer to reconstruct the
- southern half of Clarksburg Road along the CTC project’s property frontage (station 8+10 to
station 19+70); however, the memorandum deleted language requiring- rcconsu'uctlon of
Clarksburg Road between Frederick Road and the Greenway Road.

e Condition 19 requires an APF agreement. (See page 1C-17 for this language.)

Exhibit C-8. Summary of Document References in CTC Project Regulatory Approvals to
CTCDD Infrastructure Item 7 — Clarksburg Road

Source Project Prelim Site Plan S
Document Plan Plan Phase I ummary
Requires construction of

Planning Board Condition eastbound left turn lane

Opinion 49h and westbound left turn

3-94004 lane along MD 121 at

MD 355

Plang;?fig?ard Condition Requires right-of-way

1-95042 #5a ‘ dedication
legl?fii?ard Condition Establishes phasing

P #16d requirements

1-95042

Planning Board Requires conformance to

Opinion : Cor;:il;]on Transportation Planning
1-98001 memo dated Jan, 20, 1998
Requires reconstruction of
Clarksburg Road along
Transportation specified property
Planning memo, Rec#5 frontage for the CTC
Jan. 20, 1998 Project but not between
Frederick Road and the
Greenway Road

Source: CTC Project regulatory approvals.

* Transportation Planning staff memo, January 20, 1998, p.3.
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2. How do the developer obligation established by the Planning Board to
“dedicate an 80’ right-of-way for Clarksburg Road,” “construct intersection
improvements,” “sign an APF agreement”, and “reimburse the County for
eminent domain costs” relate to the implementation of this development
district infrastructure item?

There are 2 elements to the Clarksburg Road improvements: the intersection

improvements at MD 355 and MD 121; and the roadway improvements between MD 355 and
A-305. :

The developer’s obligation to construct intersection improvements at MD 121 and MD
355 were not included in the project scope for Clarksburg Road, which the Council
approved for “Primary List” development district funding (as recommended by the
Executive). These intersection improvements were included on a “Secondary List”
which the Council approved for development district funding if cost savings were
realized. The intersection improvements at MD 355 and MD 121 had an estimated cost
of $100,000.

The Primary List of infrastructure items which the Council approved included 2 segments

for improvements along Clarksburg Road:

The limits of the first segment are from MD 355 to the (western) Town Center boundary
with an estimated cost of $290,000. According to the Executive’'s Fiscal Report, the
portion of MD 121 adjacent to the historic district was recommended to be funded as part
of the development district even though it was not a developer obligation. This
interpretation is consistent with the text in the Transportation Planning Division
memorandum. As stated earlier, the language in this memorandum requires the
developer to reconstruct the southern half of Clarksburg Road but deletes the qualifier
“between Frederick Road (MD 355) and Greenway Road”.

The limits of the second segment approved for CTCDD funding are from “Town Center
boundary to Piedmont Road” at a cost of $1,050,000. If the reference to the “Town
Center boundary” refers to the western boundary, then this description matches the
description in the DPS memorandum that states the developer is responsible for
constructing this road adjacent to the Town Center property. This description is also
similar to the language in the Transportation Planning Division memorandum which
requires reconstruction “along the property frontage”. However, the limits of the
reconstruction in the Transportation Planning Division memorandum (from station 8+10
to station 19+70) do not match the limits in the DPS memorandum (from station 9+20 to
station 19+70.)

3. According to the regulatory record, did the Planning Board establish these
obligations to comply with site plan or APF requirements?

Clarksburg Road Improvements from the western Town Center Boundary to Piedmont

Road. The Planning Board’s regulatory record shows this improvement was included in the 4
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roadway improvements “recommended as conditions of approval to address transportation issues
associated with the subject site plan”. Since this language suggests the. basis for these
improvements was broader than compliance with Section 50-35(k), in OLQ’s opinion, this item
was not an APF requirement.

When Council and OLO staff met with current Planning staff, they indicated that they
believed the regulatory basis for this requirement was Section 50-24, Required public
improvements; however, none of the Planning Board Opinions makes an explicit reference to
this section. :

Establishing the regulatory basis for this improvement is confusing because of the
ambiguous use of “APF” and “AGP”. For example, the Planning Board’s regulatory approval
documents require the developer to sign an “APF agreement” and the Executive’s Fiscal Report
refers to this item as an “AGP Road”. Although references in the regulatory record characterize
this improvement as an AGP Road, it was not identified as an APF requirement as a result of the
LATR test performed at Project Plan.*®

Intersection Improvements at Clarksburg Road (121) and MD 355. The Planning Board
required the intersection improvements at MD 121 and MD 355 because the Transportation
Planning Division’s analysis of LATR conditions concluded they were needed to comply with
the APFO in Section 50-35(k). These improvements were recommended on the secondary list of
infrastructure improvements for CTCDD funding.

Clarksburg Road Improvements from MD 355 to the western Town Center boundary.
Since the Planning Board did not require these improvements as conditions of approval there is
no regulatory basis for their imposition.

CTCDD Item 8 - 20” Water Main

Project Scope Background. Appendix B to the County Executive’s Fiscal Report
states:

A 20-inch WSSC water line extending 1.4 miles from MD 355 through Town
Center to a point east of the Piedmont/Stringtown Road intersection is currently
under construction by the developer (estimated cost $827,000). In the original
petition, the scope of this item was only for segments outside the district; costs of
internal segments were included in individual road projects, several of which are
no longer being considered for district funding. Over 50 percent of this water
main has already been installed by the developer under permit from WSSC. This
improvement will serve not only Town Center but will also provide areas outside
the District with water supply and pressure. The Executive recommends this

% The FY96 AGP was in place when the Planning Board conducted its Preliminary Plan review. There was no
Clarksburg Policy Area and there were no Clarksburg staging ceilings.
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project for District funding. All other water and sewer lines in Town Center will
be funded by the developer.>

1. What developer obligations related to this CTCDD item did the Planning
Board establish as a result of its regulatory approvals and where are the
specific references to these obligations found in the regulatory record?

The Project Plan Staff Report contains the only discussion of water service to the site.
None of the Planning Board Opinions for the Project Plan, Preliminary Plan, or Site Plan include
a requirement for a 20" water main as a condition of approval or specify the details of
developer’s obligation to provide water service for the CTC Project.

In the Project Plan Staff Report, Planning staff makes a finding that “the proposed
development with conditions will not overburden the existing public services, nor those
programmed for availability with each stage of construction™.”’ Item 3, Water and Sewer, states:

A 16-inch water main exists in the right of way of Piedmont Road along the
northeastern boundary of the site. WSSC records also indicate that a 16-inch
water main exists within the right of way of MD 355 within 200 feet of the site.
These water mains will be adequate to serve the proposed development. >

2, How do these developer obligations established by the Planning Board relate
to the implementation of this development district infrastructure item?

The former Subdivision Coordinator for the Planning Department informed OLO and
Council staff that documentation of the developer’s obligation to provide a water line might be
found in a memorandum from WSSC to the Planning Department in the CTC Project subdivision
file. At Council staff and OLO’s request, the current 1-270 Coordinator in the Community
Planning Division followed up on this suggestion. She reported that she was unable to find any
documentation from WSSC in the CTC Project file.

The current I-270 Coordinator in the Community Planning Division did provide a copy of
WSSC’s adopted Capital Improvement Program. This information includes a PDF for the
Clarksburg Town Center Water Main Project. The current project cost is $1,045 million and the
current funding sources are Contribution/Other ($871,000) and Development District Bonds
($174,000). The text of the PDF states, in part, “By County Council Action, the total project cost
is the responsibility of the developer”. Earlier versions of the PDF, which were published before
the approval of the CTCDD, displayed the total funding for this project as Contribution/Other.

% Appendix B. Clarksburg Town Center Development District Fiscal Report, Infrastructure Projects Considered for
District Funding, WSSC Water Main, p 4.
*7 Staff Report, Project Plan No. 9-94004, Clarksburg Town Center, March 22, 1995, p.28.
58
Id at31.

OLO Appendix 1C 1C-38 September 11, 2007



Appendix 1C. Fact Finding for the Clarksburg Town Center Development District

3. According to the regulatory record, did the Planning Board establish these
obligations to comply with site plan or APF requirements?

OLO’s review of the regulatory record found no reference to address this question.

CTCDD Item 9 - Greenway Trails

Project Scope Background. Appendix B of the County Executive’s Fiscal Report
included the following discussion of this item:

Pedestrian/bicycle trails located along major roads bordering Town Center
(Clarksburg, Stringtown, and Piedmont Roads) are planned as part of the road
projects and are reflected in those cost estimates, The trail along the east side of
Overlook Park Road will be signed as a segment of the Clarksburg Regional
Greenway system that ultimately will connect Little Bennett, Ovid Hazen Wells,
and Black Rock Parks. In-park greenway trails as well as complementary park
facilities in stream valleys to be dedicated to M-NCPPC are also required. Costs
of the in-park Greenway trails are estimated at $480,000 (pending Parks
Department verification of scope and cost.) The Greenway trails are proposed by
the Executive for District funding only if financial capacity is available after
higher priority projects are fully funded. Additional trails, in areas not proposed
for degl;cation as public parkland, will be built by the developer with non-District
funds.

1. What developer obligations related to this CTCDD item did the Planning
Board establish as a result of its regulatory approvals and where are the
specific references to these obligations found in the regulatory record?

The Planning Board’s Project Plan and Site Plan Opinions identify the greenway as a
condition of approval, and the Preliminary Plan includes a condition that expressly ties the
Preliminary Plan to the Project Plan.

Project Plan. In the Project Plan Planning Board Opinion, the greenway is mentioned in
Condition 11 which states:

All amenities shown within each stage of development must be completed within
that stage of development. The concept design for the greenway, the school/park,
and other large play fields, must be completed before the approval of the first site
plan. Construction of the amenities within the greenway must be finalized before
the completion of Stage 3.5

** Appendix B. Clarksburg Town Center Development District Fiscal Report, Infrastructure Projects Considered for
District Funding, Trails and Bikeways, p.4.

8 Montgomery County Planning Board Revised Opinion, Project Plan No. 9-94004, Clarksburg Town Center, June
12, 1995, p.6.
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Finding #5, “Is More Efficient and Desirable than the Standard Method of Development”,
also refers to the greenway. It states: : :

The Planning Board finds that the proposed project, as conditioned, will be more
efficient and desirable than the standard method of development. This optional
method project consists of a mix of uses which are recommended in the Master

Plan. These uses are not permitted under the standard method of development.

The amenities and facilities provided as part of the optional method of
development fosters the creation of a transit and pedestrian oriented town
surrounded bgz open space. The green way network of amenities provides a major

open feature. |

The Project Plan Staff Report includes references to the dedication of the greenway as a

condition of approval, with an additional requirement to provide a design for improvements.

. The Project Plan condition states “construction of the amenities” must be finalized before
the completion of Stage 3, but it does not specify the scope of these improvements.

. The Project Plan’s list of amenities includes 2 references to the greenway. One item is
“greenway dedicated for park use” and a second item is “greenway roadways”. Under
Recreational Facilities, it lists “Greenway pathway and bicycle path (Class 1)”.

. Findings #2 and #5 also reference the greenway. For example, Finding #5, Greenway
Network, states:

In accordance with the guidelines in the master plan, this development will
dedicate the greenway for park use. In addition to this minimum requirement, the
applicant will provide a design before the approval of site plan that incorporates
additional tree planting, an informal trail, a commemorative park area for the
family of John Clark, bikeways, and other landscape features that could only be
achieved through the optional method of development.52 :

Preliminary Plan. The Planning Board’s Preliminary Plan Opinion does not explicitly
reference the greenway; however, Condition #14 states that the Preliminary Plan “is expressly
tied to and interdependent upon the continued validity of Project Plan No. 9-94004”. And “each
term, condition, and requirement set forth in the Preliminary Plan and Project Plan are
determined by the Planning Board to be essential components of the approved plans and are,
therefore, not automatically severable”,

In the Preliminary Plan Staff Report, staff suggests that dedication of land was an
“adequate” contribution for the developer. Specifically, staff states:

When attention is focused on total infrastructure to serve master planned
development, the town center’s provision of land for the future school, greenway

61
Id at.10.
% Staff Report, Project Plan No. 9-04004, Clarksburg Town Center, March 22, 1995, p.32.
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dedication and the land for a future community center and library must be
included in the impact tax deliberations.®

Site Plan Phase I. The Planning Board’s Opinion for Site Plan Phase I refers to the

- greenway in Condition #37 and Condition #42.

¢ Condition #37 requires “landscape plans to include . . . detailed plans for greenway to
_include planting on steep slopes”.*

Condition #42 requires that the development program include “MCPD review and
approval of path location within the Greenway Park prior to construction”.®®

The Site Plan Staff Report includes several references to the greenway.

The discussion of Project Administration states: “PJ-11 The amenities proposed for the
Phase I Site Plan need to be constructed in accordance with typical site plan phasing
requirements; the design concept for the Greenway and adjoining areas has been
reviewed and accepted by staff; the greenway amenities will be phased in with the Phase
I Site Plan™.%

The analysis of Conformance to the Project Plan Approval states: “the conformance of
the proposed site plan to the Project Plan conditions of approval were established, with
conditions, above in Project Description: Prior Approvals. The site plan conforms to the
list of Amenity Areas and Recreational Facilities that were part of the Project Plan by
providing the following: :

Amenity Areas: Town Square, land dedicated for future civic building
(with Phase II), streetscape system, neighborhood squares and green area,
greenway dedicated for public use, Greenway roadway, specialty planting
areas along greenway road. '

Recreation Facilities: Tot Lot, Multiage Play facilities, Picnic/sitting
areas; tennis courts (possible with Phase II); bikeway system; greenway
pathway and bicycle path (Class I); Nature trail; Nature areas near the
Por;gl; swimming pools, wading pools; indoor fitness facility (in Phase
II).

(Note: See Exhibit C-9 (on the next page) for a summary of these references.)

% Memorandum to Montgomery County Planning Board from Joseph R. Davis re Preliminary Plan No. 1-95042,
Clarksburg Town Center Project, September 22, 1995, p.7.

# Memorandum to Montgomery County Planning Board from Wynn E. Witthans, Clarksburg Town Center Phase I
January 22, 1998, p.7.

63 Id.

% 1d. at 20.
7 1d at 21,
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2, How do the developer obligations established by the Planning Board relate to
the implementation of this development district infrastructure item?

The language requiring a greenway established in the Planning Board's Project Plan,
~ Preliminary Plan, and Site Plan Opinions appears to require the developer to dedicate the land,
design the amenities, and construct the trails and park areas.

3. According to the regulatory record, did the Planning Board establish these
obligations to comply with site plan or APF requirements?

The Greenway Trail system was a condition of approval to achieve compliance with the
Zoning Ordinance’s requirement for an amenity package under the Optional Method Zone. It is
difficult to distinguish how the project scope of the item approved for development district
funding relates to the overall greenway system established as a developer obligation for the CTC
Project.
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Exhibit C-9. Summary of Document References in CTC Project Regulatory Approvals to
CTCDD Infrastructure Item 9 — Greenway Trails

Source Project Prelim. Site Plan Summa
Document Plan Plan Phase 1 y
_Planning Findin Establishes greenway as part of
Board Opinion 45 & amenity package that justifies
9-94004 optional method zoning
Bo:::n(l)milfion Condition Establishes phasing for amenities and
9.9 40% 4 #11 for concept plan for greenway
Boall)rlc?n(;milrg;ion Condition Ties Preliminary Plan to continued
1-95 01?42 #14 validity of Project Plan
Plannin Establishes landscape plans as a
Board O ifion Condition developer obligation to include
8-980%1 #37 detailed plans for the greenway to
include plantings on steep slopes
Planning Condition Requires MCPD review and approval
Board Opinion 447 of path location within Greenway
8-98001 Park pnor to construction
Site Plan Project administration address staff
Phase [ Text review of Greenway design concept
Staff Report and phasing of greenway amenities
P with site plan
Site Plan Staff analysis of the conformance of
Phase | Text the project plan identifies greenway
Staff Report as part of the amenity package
Source: OLO and CTC Project regulatory approvals.
1C-43
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A, The Chronology of Approvals for the West Germantown Development District

The West Germantown Development District (WGDD) is located in the southwest
- quadrant of the intersection of Clopper Road (Route 117) and Germantown Road (Route 118).
The development district’s boundaries are Clopper Road to the northeast, Scheaeffer Road to the
southeast, and the South Germantown Recreation Park to the southwest.

The WGDD covers approximately 666 acres. It consists of 2 projects which were
developed by 2 separate entities. The pI'O_]eCtS were marketed jointly under the name
“Woodcliffe Park”. Arcola Investment Associates' developed Arcola Woodcliffe Park, a 414-
acre parcel with 816 umts, including 714 single-family homes and 102 multi-family units.
Artery Hoyles Mill, LLC? developed Artery Woodcliffe Park, a 252-acre parcel with 580 single-
family homes.

Petition to create development district

Six land owners filed the initial petition to create the WGDD with the Council on June
21, 1996. They proposed a 717-acre development district that would have funded infrastructure
to support the development of 1,606 residential units and a 114,000 square-foot commercial
shopping center. The initial petition proposed that the development district encompass 3
subdivisions (Kings Crossing, Hoyles Mill Village, and Kingsview Village Center) and an
additional tract known as the “Adrienne Wear Property”. Exhibit A-1 displays the owners and
acreage of parcels initially proposed for the WGDD.

Exhibit A-1. List of Property Owners Recommended in the Initial Petition for the WGDD

Owners in the Initial Petition Subdivision Name Acres
1 | Arcola Investment Associates Kings Crossing 414
2 | West Germantown L.P.- Hoyles Mill Village 252
3 | Adrienne Wear Property Not under subdivision 5
4 | GFS Realiy 5°
5 | John N. and Mary S. Deoudes 14
6 | Clopper Realty Joint Venture Kingsview Village Center 9
7 | Montgomery County 18
8 | M-NCPPC

TOTALS 717

Source: Initial Petition Appendix A

The initial petition proposed that the County and Maryland National Capital Park and
Planning Commission (M-NCPPC) participate in the development district because each entity

' A Virginia general partnership.
2 A Maryland limited liability company.
} GFS Realty also had an option to purchase and additional 0.49 acre parcel.
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owned land that was included in a preliminary plan of subdivision for the Kingsview Village
Center. The petition gave the following reasons for seeking the financial participation of
Montgomery County and M-NCPPC in the development district:

. The properties owned by the County and M-NCPPC were situated in the Kingsview
Village Center Plan, where infrastructure improvements were required to proceed as a
condition for the private developments;

» Certain improvements required as a condition of preliminary plan approvals would
benefit a large number of County residents, “certainly well in excess of the number of
new residents expected to purchase homes within the proposed District”;

. Existing regulatory approvals for developers of other surrounding properties who were
not part of the petition required those developers to financially contribute to the
infrastructure improvements required as a condition of the Petitioner’s preliminary plan
approval;

. The Germantown Master Plan and the Planning Board, through various memoranda and
transportation phasing plans, had required the construction of certain infrastructure
improvements not required as a condition of the Petitioner’s preliminary plan approval
(including the construction of a Park and Ride Lot);

. Certain improvements that were not required to be constructed immediately by any
developer could be accelerated by funding them through a development district; and

o The County’s CIP program included improvements adjacent to the District (e.g., the
relocation of MD 118) that could be coordinated with the proposed District
infrastructure.*

Final development district

Compared to the initial proposal, the WGDD approved by the Council had 4 fewer
property owners and covered 40 fewer acres. Property owners withdrew at different times for
the following reasons:

. The Executive recommended that the County and M-NCPPC not participate in the district
because “the cost of this type of financing is unacceptably high and neither the County
nor M-NCPPC should contribute revenues required to support the funded
infrastructure”.’

* Montgomery County Council Petition for Development District. Attachment 3 to Memorandum to MCPB from
Charles R. Loehr, dated August 2, 1996, p.4.

* Memorandum to Marilyn J. Praisner, President, Montgomery County Council from Douglas M. Duncan, County
Executive, dated September 29, 1997, p.3.
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. GFS Realty, the owner of the Kingsview Village Center, decided not to participate in the
District because it was not ready to proceed with development of the Center. Later, GFS
Realty asked the Council to create the Kingsview Village Center District.

. The owners of the Adrienne Wear Property asked to be excluded from the district in
testimony presented to the Council on January 13, 1998.

1. What were the dates for each step of the development district approval
process?

The Council’s process to establish the WGDD spanned a 2-year period. It began July 30,
1996 when the Council adopted Resolution 13-636 signaling its intent to consider the creation of
a district. The WGDD was created January 13, 1998 when the Council passed Resolution No.
13-1135. On August 4, 1998, the Council adopted Resolution 13-1398, authorizing the issuance
of Special Obligation Bonds for West Germantown Infrastructure Improvements. Exhibit A-2
presents dates for each step of the approval process for the WGDD.

Exhibit A-2. WGDD Chronology

Step Description Date
Step 1 Developer files initial petition to create a development district. June 21, 1996
Step 2 Council holds public hearing on developer’s initial petition. | July 23, 1996
Step 3 Council adopts 1% resolution expressing intent to create a development | July 30, 1996

district.
Step 4 Developers submit an application for provisional adequate public Oct. 4, 1996

facilities (PAPF) approval to the Planning Board.

Step 5 Planning Board acts on developers® PAPF application. Nov. 6, 1996
Step 6 Executive submits Fiscal Repoﬁ to Council. Sept. 29, 1997
Step 7 Council holds public hearing. Nov. 6, 1997
Step 8 Council adopts 2™ resolution to create a development district. Jan. 13, 1998
Step 9 | Council adopts 3™ resolution to specify bond conditions. August 4, 1998

Sources: Council staff memorandum dated July 26, 1996 and Council resolutions.
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2. What were the dates of the regulatory approvals for the development
projects that make up the WGDD?

The WGDD consists of 2 development projects:

. A 414-acre parcel called Arcola Woodcliffe Park parcel, which was originally called
“Kings Crossing;” and

. A ‘242-acre parcel referred to as Artery Woodcliffe Park parcel, which was originally
called the “King Hargett” property and later called “Hoyles Mill Village”.

The earliest regulatory approvals for these properties were granted in 1988, On January
7, 1988, the developer’s preliminary plan application for Kings Crossing was deemed complete
(Preliminary Plan 1-88006). On August 16, 1988, the preliminary plan application for the King
Hargett property was deemed complete. These regulatory approvals preceded the adoption of a
comprehensive Germantown Master Plan amendment.

1989 Germantown Master Plan Recommendations

In June 1989, the County Council, sitting as the District Council, approved the
Germantown Master Plan. This Plan addressed the Kings Crossing and King Hargett properties
as part of its recommendations for Analysis Area KI-2 in Kingsview Village. The Master Plan:

. Recommended that the area retain its R-200 zoning, and that it would be appropriate for
rezoning to the PD-2 Zone;

. Called for development of Proposed Road A-297 from Schaeffer Road to Clopper Road,
and the widening of Hoyles Mill Road;

. Called for measures to mitigate the environmental impacts of these improvements on
Little Seneca Basin, because 3 tributaries of Little Seneca Creek drain to a section of
Little Seneca Creek, which the State classifies as a Class IV stream; and

. Called for development in this area to be subject to special environmental protection
measures set forth in an appendix to the Plan.

Regulatory Approvals for Artery Woodcliffe Park (King Hargett)

The Planning Board held hearings at 2 separate times on Preliminary Plan 1-88216 for
the King Hargett property, which was filed August 16, 1988. The first hearing was held in
December 1993. On January 11, 1994, the Planning Board mailed its Opinion, approving
development of the property subject to 16 conditions.
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Condition #1 limited development of the property to 459 units. That condition also
required the issuance of building permits for the project to be phased with the required roadway
improvements, as outlined in 2 memoranda from the Transportation Planning Division.
Condition #16 made the approval valid until February 11, 1997.

In June 1994, the Planning Board took action to increase the development limits for the
King Hargett Property pursuant to the FY94 Annual Growth Policy (AGP). Specifically, in
addition to the 459 units previously approved dependent on certain roadway improvements, it
approved 100 more units under the Limited Residential Development Option in the FY94 AGP.
This brought the total development limit to 559 units.®

The Planning Board held a second hearing on Preliminary Plan 1-88216 on September
29, 1994. On November 23, 1994, the Planning Board mailed an Opinion that affirmed the
development increases granted in June 1994 and authorized 10 more units, bringing the total
development limit to 569 units.’

. The developer of the King Hargett Property packaged the site planning for the property
into 2 applications, which were filed simultaneously. The Planning Board heard both site plan
applications in June 1995. On August 1, 1995, the Planning Board mailed Opinions approving
Site Plan 8-95027 for Hoyles Mill Village, Section 1 and Site Plan 8-95030 for Hoyles Mill
Village, Section 2.

On May 24, 1996, the developer submitted an application to revise his approved plan,
Preliminary Plan Application 1-88216R. The developer requested a revised phasing plan and an
extension of the preliminary plan validity period. The Planning Board held a hearing on this
application in June. On July 2, 1996, the Planning Board mailed its Opinion approving the
revised plan, subject to 16 conditions.

As noted previously on page 3, later that month, the County Council held a public
hearing on the developer’s initial petition for a development district, adopting a resolution
affirming the Council’s intent to create a development district on July 30, 1996,

In October, 1998, Artery Hoyles Mill LLC, the new owner of the property, filed an
application to revise the approved Preliminary Plan (1-88216R) for the property. The Planning
Board heard this application in January 1999 and mailed its Opinion approving revisions to the
Preliminary Plan on May 5, 1999.

Subsequently, Artery Hoyles Mill filed applications to amend the approved Site Plans for
the properties. The Planning Board heard these applications in January 1999 and mailed
Opinions approving the revisions on February 26, 1999,

® Montgomery County Planning Board Opinion Preliminary Plan 1-88216, King Hargett Property, January 11, 1994.
7 Montgomery County Planning Board Opinion Preliminary Plan 1-88216 King Hargett Property, November 23,
1994.
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In September 2001, the Planning Board heard the developer’s application to amend the
site plan for Section II (Site Plan 8-95030C, Hoyles Mill Village, Section II). The Board mailed
the Opinion approving amendments to the Site Plan on September 27, 2001.

Subsequently, the developer filed applications to amend 2 approved preliminary plans
(1-88216R and 1-01063) and 1 approved Site Plan (8-95030C) to address the impervious limits.
- The Planning Board heard these applications on April 21, 2005.

3a.  Did the Planning Board’s preliminary plan and site plan approvals for the
Artery Woodcliffe Park project occur before or after the Council created the
development district?

Exhibit A-3 presents the chronology of regulatory approvals for the King Hargett
property with the dates the Council adopted its resolutions to initiate and establish the WGDD.
Exhibit A-3 shows the following:

. An initial preliminary plan for the property was approved in January 1994, 2% years
before the Council adopted its 1% resolution to consider creation of a development district
(July 1996) and 4 years before the Council adopted its 2™ resolution to establish the
district (January 1998).

. Subsequently in 1994, the Planning Board approved a second preliminary plan to
increase the development limits and in 1996 to revise the phasing and extend the validity
period. Both of these preceded Council’s 2™ resolution to create the development
district, which was approved January 13, 1998.

. The Planning Board approved 2 site plans for the King Hargett property in August 1995,
1 year before the Council adopted its 1¥ resolution to consider creation of a development
district (July 1996) and 24 years before the Council adopted its 2™ resolution to create
the district (January 1998).
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Exhibit A-3. Chronology of Regulatory for Artery Woodcliffe Park

(King Hargett Property) Dec. 1993-Apr. 2005

Type Of . .
Action Document Action/Event Date
Prel}l)Tmary Planning Board holds hearing on Preliminary Plan 1-88216 for King - Dec. 9. 1993
an Hargett Property, filed August 16, 1988. T
. 1-88216
Regulatory Planning Board mails Opinion approving Preliminary Plan for King
Review Preliminary | Hargett Property, subject to 16 conditions. Condition #1 limits
Plan development to 459 units and provides for roadway improvements Jan. 11, 1994
1-88216 and building permit phasing as outline in Transportation Planning
Division memo dated Dec. 3, 1993, revised on Dec. 8, 1993.
Planning Board actions on June 16, 1994 and June 30, 1994 approve
Type of Preliminary | 559 lots pursuant to FY94 AGP, including 459 approved dependent June 16. 1994
action Plan on certain roadway improvements and 100 under Limited Residential June 3 0’ 1994
unknown. 1-88216 Development Option for the FY94 AGP (Planning Board Opinions ’
mailed November 23, 1994 and July 2, 1996.)
Regulatory Preliminary Planning Board holds hearing on Preliminary Plan 1-88216, filed
Review Plan August 16, 1988 Sept. 29, 1994
1-88216 ’ )
Type of Preliminary | Planning Board mails Opinion affirming development increases
action Plan approved in June 1994 plus approval of 10 more units, bringing total | Nov. 23, 1994
unknown. 1-88216 development capacity to 569 units.
Site Plan Developer’s (Gateway Germantown LP) application for Site Plan Feb. 7.-1995
8-95027 8-95027 is deemed complete. 0 /s
Site Plan Developer’s (Gateway Germantown LP) application for Site Plan Feb. 7. 1995
8-95030 8-95030 is deemed complete. €0 7
Site Plan Planning Board holds hearing on Developer’s (Gateway Germantown June 1. 1995
8-95027 LP) application for Site Plan §-95027. une £,
Regulatory Site Plan Planning Board holds hearing on Developer’s (Gateway Germantown June 1. 1995
Review 8-95030 LP) application for Site Plan 8-95030. une
Site Plan Planning Board mails Opinion approving Site Plan 8-95027 for Aug. 1. 1995
8-95027 Hoyles Mill Village Sec. 1 subject to 12 conditions. v L
Site Plan Planning Board mails Opinion approving Site Plan 8-95030 for Aug. 1. 1995
8-95030 Hoyles Mill Village Sec. 2 subject to 14 conditions. e L
Preliminary Planning Board holds hearing on developer's request to revise
Plan previous conditions of approval to propose a revised phasing plan and | June 20, 1996
1-88216R to request an extension of the validity period.
Development s . Developer files petition to establish “West Germantown
District I Resolution Development District” with County Council. June 21, 1996
Prelimin Planning Board mails Opinion approving Preliminary Plan 1-88216R
Regulatory Plan AY | for King Hargett Property pursuant to the FY94 AGP Alternative July 2. 1996
Review Review Procedures for Limited Residential Development, subject to wy &
1-88216R . )
16 conditions.
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Exhibit A-3. Chronology of Regulatory for Artery Woodcliffe Park
(King Hargett Property) Dec. 1993-Apr. 2005 (continued)

Typ ¢ of Document Action/Event Date W
Action
Petition #] Council holds public hearing on Developer’s petition July 23, 1996
Council’s 1* Council adopts Resolution 13-636 stating its intent to create a July 30. 1996
Resolution development district. CE approved this resolution. ¥ 25
Development
District i17g ond .
Couneil’s 2 Council adopts Resolution 13-1135 to create WGDD. Jan. 13, 1998
Resolution
Council’s 3 County Council adopts Res. 13-1398, Authorization of Special
Y . Obligations Bonds (West Germantown Infrastructure Aug. 4, 1998
Resolution
Improvements)
. Developer’s (Artery Hoyles Mill LLC) application to revise
Prelllfggaalrg;: fan Preliminary Plan 1-88216R for King/Hargett Property is deemed Oct. 6, 1998
_ complete.
Preliminary Plan Planning Board holds hearing on developer’s (Artery Hoyles Mill
1887 ]‘"gR LLC) application to revise Preliminary Plan 1-88216R for Jan. 21,-1999
King/Hargett Property.
Site Plan Planning Board holds hearing on Site Plans 8-95027A and
8550274 and | g 95030, Hoyles Mill Villa Jan. 21, 1999
8-95030A > oyTes VI ge-
Planning Board mails Opinion approving Site Plans 8-95027A
Site Plan and 8-95030A, Hoyles Mill Village, subject to 2 conditions.
8-95027A and Condition #2 states that the conditions of approval that were part | Feb. 26, 1999
8-95030A of the original approvals for Site Plan 8-95027 and 8-95030
remain in effect.
Planning Board mails Opinion approving revisions to Preliminary
-~ Plan 1-88216R for King/Hargett Property subject to 2 conditions.
Regulato
cle{gel;iewry Prelll?ggi;glf fan Previous conditions of preliminary approvals as contained in May 5, 1999
Planning Board's Opinions dated 11-23-94 and 6-20-96 remain in
effect.
Site Plan Planning Board holds hearing on Site Plan 8-95030C, Hoyles Sept. 13. 2001
8-95030C Mill Village Sec. IL Pt 13,
Site Plan Planning Board mails Opinion approving Site Plan 8-95030C, Sent. 27. 2001
8-95030C Hoyles Mill Village Sec. I1, subject to 5 conditions. epL. <4

Preliminary Plan

Developer’s application to amend approved preliminary plans

I-88216R 101063 | 188216R and 1-01063 and Site Plan 8-95030C to increase the Date not
SS gg (})3'8’(1: impervious limit is deemed complete. available.

Preliminary Plan | Planning Board mails Opinion to approve developer’s application

1-88216R 1-01063 | to amend approved preliminary plans 1-88216R and 1-01063 and 2005
Site Plan Site Plan 8-95030C to increase the impervious limit, per copy of
§-95030C staff report dated April 21, 2005. (Specific date not available.)

Source: M-NCPPC DAIC
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Regulatory Approvals for Arcola Woodcliffe Park (Kings Crossing)

In March 1995, the Planning Board held a hearing on the Preliminary Plan application for
_ the Kings Crossing property (#1-88006). On March 21, 1995, the Planning Board mailed an
Opinion approving the development of Kings Crossing subject to 16 conditions.

Condition #1 limited development to 816 units. That condition also required the issuance
of building permits for the project to be phased with the required roadway improvements, as
outlined in 3 memoranda from the Transportation Planning Division dated February 17, 1995,
March 9, 1995, and March 10, 1995. Condition #16 made the approval valid until April 21,
1998.

In October 1995, the Planning Department deemed the property owner’s site plan
application for Kings Crossing to be complete (Site Plan 8-96011). On March 21, 1996, the
Planning Board approved the Site Plan for Kings Crossing, subject to 15 conditions.

Subsequently, the property owner filed an application to amend the approved Site Plan
(#81996011D). On February 10, 2006, the Planning Board mailed an Opinion approving Site
Plan 81996911D, Kings Crossing Moderately Priced Dwelling Units (MPDUs), subject to 14
conditions.

3b.  Did the Planning Board’s preliminary plan and site plan approvals for the
Arcola Woodcliffe Park project oceur hefore or after the Council’s adoption
of the resolution to create the development district?

Exhibit A-4 presents the chronology of regulatory approvals for the King Crossing’s
property and the dates the Council adopted its resolutions to initiate and establish the WGDD.
Exhibit A-4 shows the following:

. An initial preliminary plan for the property was approved in March 1995, 1 year and 4
months before the Council adopted its 1% resolution to consider creation of a
development district (July 1996) and 2 years and 10 months before the Council adopted
its 2™ resolution to establish the district (January 1998).

. The Planning Board approved a Site plan for the Kings Crossing (8-96011) property in
March 1996, 4 months before the Council adopted a resolution to consider creation of a
development district (July 1996) and 1 year and 10 months before the Council adopted a
resolution to create the WGDD (January 1998).

. In February 2006, almost 10 years after the Council adopted its 2™ resolution to establish
the WGDD (July 1996), the Planning Board approved a Site Plan amendment to permit
development of MPDUs.
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Property) March 1995-February 2006

Exhibit A-4. Chronology of Regulatory for Arcola Woodcliffe Park (King Crossing

Tlgfo(:f Document Action/Event Date
Prelimin Planning Department deems developer’s Preliminary Plan
Plan 1-88?)10.3{6 Application for Kings Crossing to create 816 lots on 414 Jan. 7, 1988
acres to be complete.
Preliminary | Planning Board holds hearing on Preliminary Plan March 16,
Plan 1-88006 | application for Kings Crossing. 1995
Planning Board mails Opinion approving the Preliminary
Plan for Kings Crossing, subject to 16 conditions.
R;:{gul.atory Preliminary Cond1.t10n #} limits deralopment to no more than 816 March 21,
eview dwelling units and provides for the necessary roadway
Plan 1-88006 . o1 1s . . N 1995
improvements and building permit phasing as outlined in
Transportation Planning Division memos dated
Feb. 17, 1995, March 9, 1995 and March 10, 1995.
Site Plan Planning Department deems developer’s Site Plan Oct. 27. 1995
8-96011 application for Kings Crossing to be complete. T
Site Plan Planning Board mails Opinion approving the Site Plan for March 21,
8-96011 Kings Crossing, subject to 15 conditions. 1996
o\ Council holds public hearing on developers’ initial petition
Petition #1 for the WGDD. July 23, 1996
Council’s 1* | Council adopts Resolution 13-636 stating its intent to July 30. 1996
Resolution create a development district. CE approved this resolution. wy 3%
Council adopts Resolution 13-1135 to create WGDD with
Development note that GFS Realty and property owners for Kingsview
District Council’s 2™ wished to delay creation of district for Kingsview Village
Resolution Center properties. District includes properties owned by Jan. 13, 1998
Arcola Investment Associates, Artery Hoyles Mill LLC
and Mr. and Mrs. Robert Sisson. It consists of 670.7 acres
and 2 improvement areas.
Council’s 3 County Council adopts Res. 13-1398, Authorization of
Resolution Special Obligations Bonds (West Germantown Aug. 4, 1998
Infrastructure Improvements).
Site Plan Developer’s filed Site Plan application for Kings Crossing Date not
Regulatory 81996011D | MPDUs is deemed complete. available.
Review Site Plan Planning Board mails Opinion approving Site Plan
81996011D 81996011D, Kings Crossing MPDUs, subject to 14 Feb. 10, 2006

conditions.

Source: M-NCPPC Development Approval Information Center.
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B. Evolution of Infrastructure Items Approved for Funding in the WGDD

The process to create a development district incorporates multiple of lists of
~ infrastructure items to be financed by the development district. Publication of these
infrastructure lists occur when:

. The developer submits an initial petition to Council;

. The developer submits a provisional adequate public facilities (PAPF) application to the
Planning Board;

. The Executive prepares his Fiscal Report; and
. The Council adopts the 2™ resolution.

This section examines how the lists of infrastructure items to be funded by the WGDD
evolved. The source documents for this review include the developer’s initial petition, the
developer’s PAPF -application, the Planning Board’s PAPF approval letter to the County
Executive, the Executive’s Fiscal Report, and the Council’s resolutions.

Exhibit B-3 (on pages 2B-12 and 2B-13) summarizes the developer’s initial
infrastructure funding requests, the recommendations made by the Planning Board and the
Executive, and the items the Council approved for funding. The sections that follow provide
more detail about the proposed improvements and the rationale for each recommendation.

1. What infrastructure items did the developers propose for development
district financing in their initial petition for a development district?

The petition the developer filed for development district financing proposed 8
transportation improvements, 3 water and sewer improvements, and 2 “other improvements”.

Exhibit B-1 (on the next page) uses excerpts from the developers® initial petition to
describe each of those items in more detail.
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Exhibit B-1. Ttems Proposed for District Financing — Owners’ Initial Petition

Item Transportation Improvements
“Includes construction grading of four lanes and paving of two lanes (or if the
| Richter County participates in the District, paving of four lanes) from Clopper Road to
Farm Road | MD Route 118 (with participation by other party, Kingsview Village) and
(A-297) participation in the reimbursement of construction costs from MD 118 to Great
. Seneca Highway”.
Schaeffer “Construct pavement wideni‘ng and half section roadway irpprovement alor.lg
Road gf:]sitem side from Hoyles Mill Road to southern property line of Hoyles Mill
illage™. ‘
“Includes partial roadway construction and road widening of Hoyles Mill Road
Hoyles from Richter Farm Road to Schaeffer Road (per the Planning Board Opinion
Mill Road | approving Site Plan 8-95030); full roadway construction of Kings Crossing
(A-298) Boulevard from Richter Farm Road to the park property; full roadway
and Kings | construction of A-298 as a two-lane arterial from Great Seneca Highway to a point
Crossing where adjacent property owner construction commences; and right of way
Blvd acquisition and construction for Hoyles Mill Road (per the Planning Board
Opinion approving Preliminary Plan #1-95011)”.
“Participation in the reimbursement of construction costs between Great Seneca
Mateney . . . . .
Road ngl}w.ay easterly to existing segment (per the Planning Board Opinion approving
Preliminary Plan #1-88006)”.
“Includes participation in construction of intersection improvements at Richter
Farm Road and Hopkins Road including the construction of an eastbound
acceleration/deceleration and a left-turn bypass lane on Route 117 at the
intersection with Rt. A-297 and a left turn bypass lane on eastbound Route 117 at
the intersection of Hopkins Road (per the Planning Board Opinion approving
Clopper Preliminary Plan #1-88006); participation in the relocated MD Route 118 project,
Road (MD | including reimbursement to the County for a portion of the intersection
Route 117) | improvements incorporated into the County’s MD 118 Relocated project (as
discussed per memorandum from Craig Hedberg to Bud Liem, dated July 11, 1995
per the Planning Board Opinion approving Preliminary Plan #1-88216); and the
widening of MD Rt. 117 from MD Rt. 118 to Great Seneca Highway, with
streetscape improvements (per the Planning Board Opinion approving Preliminary
Plan #1-95011)”.
“Intersection improvements at MD Route 117, including right turn lane on
Great northbound -Great Sem?ca Higl}way to eastbound MD Rt. 117 (per the. Planning
Seneca Board O;_)imon approving Preliminary Plan #1-95011); and construction of
Highway acceleration lane from eastbound proposed A-297 to southbound Great Seneca
Highway (per the Planning Board Opinion approving Preliminary Plan
#1-88006)”.
Route A- “Construction of proposed‘A-270 to a.rterial road standa_u‘ds with 80 feet of right of
270 way from MD Rt. 117 to site boundaries (per the Planning Board Opinion
approving Preliminary Plan #1-95011)”,
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Exhibit B-1.

Items Proposed for District Financing — Owners’ Initial Petition (continued)

Item Water And Sewer Improvements
“Dedication of 150 acre Park and Ride lot at the southwest comer of the
Park and intersection of MD Rt. 117 and proposed A-270 (per the Planning Board Opinion
Ride lot - approving Preliminary Plan #1-95011), with County to fund all construction costs
thereof™.
Hoyles Mill | “(WSSC CIP Project No. S-84.21) and Force Main (WSSC CIP Project B No.
Wastewater | §-84.22) — includes full construction”. '
Pumping
Station _
Interim “(WSSC CIP Project No. 8-82.13) and Force Main (WSSC CIP Project No.
Wastewater | $-82.14) - includes full construction”.
Pumping ‘
Station
Outfall “Includes construction of sanitary sewer outfall to the Hoyles Mill Wastewater
Sewer Pumping Station (per WSSC authorization #96-1517A & #94-9988L.)
Item Other Improvements
Stormwater | “Offsite construction of stormwater facility for Kingsview Village Center”.
management '
Local parks | “Includes construction of local parks, pedestrian walkways and bike paths on and

adjacent to Kings Crossing, Hoyles Mill Village and Kings Village Center
properties as referenced in the Planning Board Opinion approving Preliminary
Plan #1-88216, #1-88006 and #1-95011 (with County to fund construction costs
of Kings Village Center park.)”

Source: Petition for development District filed by West Germantown Development District Association, Inc. Arcola
Investment Associates, West Germantown L.P., Schaeffer Road, L.L.C., GFS Realty, Inc., John N. & Mary S.
Deoudes, Clopper Realty Joint Venture, LLC, Adrienne Wear, Schedule B, filed June 21, 1996.

A memorandum from Council staff to the full Council compared the infrastructure the
petitioner proposed for funding in the development district application to infrastructure that
would have been provided through the regulatory process. Council staff stated:

The development district application includes less of a contribution to public
infrastructure cost than the current subdivision approvals call for, in at least two
ways. First of all, while these developers must now construct all 4 lanes of
Richter Farm Road within their properties as a condition of their respective
subdivision approvals, the development district application would have them
construct 2 lanes and grade the remaining 2 lanes. '

Furthermore, of the $13 million in road improvements proposed, virtually none
of them are in the Germantown Impact Tax Program, which means that — without
a development district—these developers would normally be expected to
construct the $13 million of improvements and pay their impact taxes. At current
impact tax rates in Germantown, the 1,606 dwelling units and 114,000 square feet
of retail space would generate approximately $3.8 million in impact tax revenue.
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However, development district payments are credited against impact tax
payments, which means that the $3.8 million revenue anticipated fiom these
developments to fund impact tax roads would evaporate. All else being equal,
half that cost would ultimately be absorbed by future impact tax payers in
Germantown (in the form of slightly higher rates) and half would be absorbed by
general County revenue.

Before proceeding with final approval of a district, the Planning Board and the
Executive should compile a strict accounting of all the contributions from the
developers that would be included in the district, with and without the district.®

At the end of the packet, Council staff noted that a benefit of the development district is
that it would produce a more coordinated build-out than if each development were to proceed
independently.

2 Did the infrastructure included in the developer’s PAPF application differ in
any way from the list included in the developer’s initial petition?

The infrastructure list in the developer’s PAPF application filed with the Planning Board
was identical to the infrastructure list filed in the Council’s initial petition; however, according to
the developer, this infrastructure list had 1 less improvement than the aggregate lists of
infrastructure requirements in the preliminary plan conditions for the projects in the proposed
development district. In a cover memorandum for the PAPF application, the developer stated:

Attached as Exhibit “I” is a list of the proposed infrastructure improvements
which the Petitioners of the District propose to construct or otherwise provide in
connection with the development of the area. This list of infrastructure
improvements is an aggregation of the previously approved preliminary plan
conditions for King’s Crossing (#1-88006). Hoyles Mill Village (#1-88216) and
Kingsview Village Center (#1-95011), with one exception. ..

This change involves the paving of Richter Farm Road or A-297 from Clopper
Road to MD 118. The preliminary plans (together with the preliminary plan of
another developer who is not a Petitioner) require A-297 to have four (4) paved
lanes. The Applicants propose grading four (4) lanes, but paving only two (2), as
well as participating in the construction of A-297 from MD Route 118 to Great
Seneca Highway®

¥ Memorandum to County Council from Glenn Orlin, Deputy Council Staff Director, re Action — Resolution
indicating the Council’s intent to create a Germantown West Development District, July 26. 1996, p.3.

? Letter to Charles R. Loehr from Stephen Z. Kaufman and John R. Orrick, Jr. re Application for Adequate Public
Facilities Approval West Germantown Development District, October 4, 1996, p.2.

OLO Appendix 2B 2B-4 September 11, 2007



Appendix 2B. Fact Finding for the West Germantown Development District

3. What infrastructure items did the Planning Board approve for funding
through the development district? '

The Planning Board considered the developer’s PAPF application at a public meeting
held October 31, 1996 and transmitted its recommendation to the County Executive on
November 6, 1996. The Planning Board added 2 intersection improvements and an elementary
school to the list of infrastructure improvements proposed by the developer.'°

The Board approved the Planning staff’s recommendation to approve the adequate public
facilities analysis subject to 5 conditions.

. Condition #3 required “all improvements shown in the development district application
to be included™;

. Condition #4 required “additional intersection improvements at Great Seneca |
Highway/A-297 and MD 118/A-297 as described in Transportation Planning Division
Memorandum of October 22, 1996”; and

. Condition #5 required “a new elementary school as described in Montgomery County
Public Schools Memorandum of QOctober 14, 1996

The Planning staff report stated the role of the Planning Board was to identify the public
facilities needed to support buildout of the development district, and that the AGP contained the
criteria the Planning Board must use to evaluate adequacy. Planning staff stated that the
transportation test was essentially the same as that used for subdivision review, but that the tests
for schools, water and sewer, and police, fire, and health were more stringent than those applied
at subdivision.

The Planning staff report also included memoranda from agency staff presenting the
results of various facility analyses. Specifically:

. Planning Board staff’s transportation analysis found the infrastructure proposed for the
development district would be adequate with the addition of 2 intersection improvements;

. MCPS staff’s school analysis concluded a new elementary school would be needed;

. WSSC staff’s water and sewer analysis found additional facilities that were programmed

and fully funded in the CIP would address the inadequacies of the existing facilities; and

'* The transportation items the Board added were intersection improvements at Great Seneca Hiway/A-297 and MD
118/A-297 and a lower taper of A-297. The Board also expanded the scope of the local park improvement to require
development district reimbursement of the project’s professional service fees. In response to this addition, after the
Board transmitted its reccommendations to the Executive, the developer added an item to request reimbursement.

"' Montgomery County Planning Board, Approved Minutes for October 31, 1996, Item #16, Adequate Public
Facilities Review for West Germantown Development District, p.11,
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. Executive staff found police, fire, and health facilities would be adequate.

A memorandum from the Transportation Planning Division to the Chief of Development
~ Review dated October 22, 1996 concluded that:

The Development District meets the APFO review requirements with
implementation of all roadway improvements as previously conditioned upon
their subdivision approvals and the reduced A-297 construction including
additional intersection improvements as described in this memo."?

On July 31, 1997, the Planning Board voted to remove the new elementary school from
the list of public facilities necessary to support buildout of the development district. This action
was based on a revised analysis from Montgomery County Public Schools that showed that
existing and programmed school facilities would be adequate to support the development district
growth, using the AGP guidelines. The Planning staff report explained that the original MCPS
recommendation had considered only the capacity of schools serving the proposed development,
whereas the Annual Growth Policy required the capacity of all schools in the cluster to be
considered. Given this error in calculation, the applicant had asked the Planning Board to
reconsider its recommendation.

4. What infrastructure items did the Executive recommend that the
development district fund?

The Executive added infrastructure items for development district financing to ensure
that the development district would be used to fund long term infrastructure items with a broader
scope of needs than tilose required through the APFO. The specific “general benefit” items the
Executive added were:

. Paving for an additional 2 lanes for 2 segments of Richter Farm Road, from MD 117 to
Schaeffer Road, and from Schaeffer Road to MD 118 (Item 1);

. An enhanced scope of improvements for Leaman Farm Road (A-298) (No item number);
and
. An enhanced scope of improvements for local parks (Item 13),

The Executive recommended removing 11 items that the developer had requested and the
Planning Board had recommended for development district financing. These were a mix of

2 Memorandum to Charles R. Loehr, Development Review Division from Ki H. Kim, Transportation Planner,
Transportation Planning Division dated October 22, 1996. The memorandum identifies the developments proposed
for the development district are Kings Crossing, Hoyles Mill Village, and Kingsview Center, and states the
developments have received APF approval with a condition to provide a package of roadway improvements. It goes
on to state that the applicants of the development district “are now proposing a package of roadway improvements
that are different from the conditions of their subdivision approvals, and the main difference involves construction of
roadway A-297 as a two-lane roadway instead of a four-lane roadway”.
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items the Executive was not willing to fund (e.g., professional service fees, items removed to
improve the overall affordability of the development district, and items the developer had
identified as opportunities for County participation). The specific items the Executive
~ recommended for deletion were:

. Reimbursement for the 4 lane portion of MD 118 to GSH (Item 1);

* - Hoyles Mill Road and King’s Crossing Boulevard (Item 5);

3 Mateney Road (Item 6);

. Great Seneca Highway (Item 8);

. The Park and Ride Lot (Item 10);

. A-297 Lower Taper Extension (no item number);

. The contribution to the off-site stormwater management facility (Item 12);

. The Planning Board’s request for professional services fees (Item 13a);

. The developer’s request to be reimbursed for WSSC Review Fees (Ttem 13b);
. The Interim Pumping Station (Item 3); and

. The outfall sewer (Item 11).

The Executive’s Fiscal Report presented the reasons for the Executive’s modifications to
the development district. It explained that the Executive’s goal was to “find a plan that allows
significant and valuable development to move forward while at the same time assuring the
appropriate balance of benefits and risks”. To achieve this goal, the Executive:

. Reduced the amount of required financing and tax burden on future homeowners in the
district by one-third; and

. Added infrastructure items that he characterized as “general benefit improvements™(e.g.,
a major 4 lane arterial road through the development and 2 local parks).

The discussion of the inclusion of general benefit improvements in the Executive’s Fiscal
Report recapped the Council’s intent to use development districts to fund long term
infrastructure improvements to address a broader scope of needs and facility types than that
required by the APFO review. The Executive stated that a second objective, consistent with the
Council’s concept, was to ensure that developers did not unduly benefit from development
district financing and chat overall costs to future homeowners did not increase.
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In the Executive’s view, the impact tax credit provided a clear benefit to the petitioners of
the WGDD (estimated at $2.9 million). Moreover, the list of infrastructure improvements
proposed by the developers did not provide sufficient benefit to the other taxpayers in the
- Germantown impact tax area to balance this benefit. To correct this imbalance, the Executive
recommended:

That any package of infrastructure improvements funded through a West
Germantown Development District include general benefit improvements in an
amount at least approaching the amount of impact tax credit received by the

~ developers. Specifically, the County Executive recommends including in the
infrastructure package the funding and construction of A-297 as a four-lane,
rather than two-lane roadway from MD 117 to MD 118, the construction of
transportation infrastructure that would support future County Government
development adjacent to the Kingsview Village Center property, and the
1mprovements to two local parks in the King’s Crossing and Hoyle’s Mill Village
developments.'

To fit these general benefit improvements into the reduced amount of financing that the
Executive had established to make the development district tax rates affordable for future
homeowners, the Executive removed several items for district financing which the developers
had originally proposed. The explanation in the Executive’s Fiscal Report states:

Because the amount available for acquisition of infrastructure improvements is
less than that originally proposed by the developers, the County Executive has
worked with the developers to prioritize infrastructure items for financing through
the district. A detailed list of infrastructure improvements recommended by the
County Executive for financing through the development district and their most
current cost estimates is presented at Table C. The Executive has insisted that
A-297 be constructed at its four, rather than two-lane cross section consistent with
the Master Plan for the Germantown West Policy Area, and that the local parks
for King’s Crossing and Hoyles Mill Village be improved at a standard consistent
with other public use local parks implemented by M-NCPPC. These priorities are
reflected in the recommended infrastructure list. To the extent that the items cost
less than estimated at the time of the bond issue, the proceeds would be available
to fund other infrastructure items that were not included.'

The Executive’s Fiscal Report indicates that the Executive conducted his analysis
pursuant to Section 14-8 of the Montgomery County Code, Chapter 14, Development District
Act. The Fiscal Report included comments from WSSC and MCPS, a table of cost estimates, a
calculation of impact tax credits, and cost estimates for the County Executive’s recommended
items, The Executive’s Fiscal Report did not address the regulatory approvals the infrastructure
items had received or the underlying basis for these approvals.

;i County Executive’s Fiscal Report West Germantown Development District, September 29, 1997, p.11.
1d at 13,

OLO Appendix 2B Z2B-8 September I, 2007



Appendix 2B. Fact Finding for the West Germantown Development District

S. What infrastructure items did the Council decide to fund through the
development district? ‘

The Council held a public hearing on the 2" resolution to establish the WGDD on
November 6, 1997. Subsequently, the Management and Fiscal Policy Committee held 2

worksessions on the proposed WGDD, followed by a full Council worksession on December 9,
1997.

The resolution the Council introduced for public hearing purposes divided the proposed
development district into 2 areas, each with its own infrastructure list:

. Improvement Area I encompassed the King’s Crossing and Hoyles Mill Village projects;
and
. Improvement Area II encompassed the Kingsview Village Center project.

The resolution also presented 2 options for the list of infrastructure for Improvement
Areal:

. Option A, the Developer’s Option, proposed the development district fund 3 segments for
Richter Farm Road (A-297) plus an outfall sewer; and

. Option B, the Executive’s Recommended Option, proposed the development district fund
a fourth segment of Richter Farm Road in place of the outfall sewer.

The infrastructure list for Improvement Area II consisted of 3 transportation
improvements:

. A-298 Leaman Farm Road (Item 5)at an estimated cost of $1.641 million;
. Clopper Road (MD 117) (Item 7) at an estimated cost of $1,117 million; and

. A-270 Kingsview Village Avenue (Item 9) at an estimated cost of $519,882.

The Council staff memorandum for the full Council worksession reported the following
updates of issues that had been discussed previously:

. The developers accepted the Executive’s infrastructure recommendations. Council staff
stated, “most importantly, the developers agreed to fund the completion of all 4 lanes of
Richter Farm Road (A-297) entirely through the district and agreed to fund an outfall
sewer privately, rather than through the district”.
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. Kingsview Village Center withdrew from the district because its primary developer, GFS
Realty Inc., was not ready to proceed. Council staff stated that the area could be included
in a later district, and that the deletion of GFS led to a minor change in the road
improvement package required by the Planning Board. A memorandum from
Transportation Planning stated, based on a review of the traffic impact study used in the
last Planning Board discussion of the WGDD, a second eastbound left-turn lane along
Richter Farm Road (A-297) at Great Seneca Highway was no longer needed.

Resolution 13-1135, which established the WGDD, identified 4 infrastructure items to be
funded by the WGDD. The cost of the improvements was estimated at $12.8 million, and the
WGDD was expected to cover 100% of those costs.

The Council also approved a list of 13 items that could be funded if cost savings resulted.
The items, which were listed in priority order, had an estimated cost of $3.5 million.

Exhibit B-2. Items Approved for WGDD Financing — Council Resolution 13-1135

Estimated % Cost Est.

Item Cost funded by | Complet

District | ion Date
Richter Farm Road A-297 MD 117 to Schaeffer Dec.
12- Road (2 lanes) $4,124.866 | 100% | {50
Richter Farm Road A-297 -MD 117 to 0 Dec.
Ib. Schaeffer Road (additional 2 lanes) $1,100,000 100% 1999
Richter Farm Road A-297 — Schaeffer Road to o Dec.
Ic. MD 118 (2 lanes) $1,791,098 100% 2001
Richter Farm Road A-297- Schaeffer Road to Dec.
19| MD 118 (additional 2 lanes) $364.949 | 100% | oo0)
Schaeffer Road (Item 4) $992244 |  100% If;’g‘g
Local Parks (Item 13) $620,000 | 100% 2;;’3'
Hoyles Mill Wastewater Pumping Station/Force Main 0 Dec.
(Item 2) $3,838,020 100% 1998

Total Cost $12,831,177

Source: Resolution 13-1135, Exhibit D, adopted January 1998.
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6. How did the list of infrastructure items that the Council approved compare
to the list recommended by the Executive? '

‘ The infrastructure items the Council approved for development district financing differed
substantially from the list recommended by the Executive. Specifically, the Council:

. Affirmed the Executive’s recommendation to add 2 additional lanes to each of the
segments of Richter Farm Road which the developer had initially proposed for 2 lanes
only (Items 1b and 1d);

. Affirmed the Executive’s recommendation’s to delete 11 items to improve the
affordability of the development district and to reflect the County’s decision not to
participate (Items le, 2, 3, 5; 6, 8, 10, 11, 12, and 14); and

. Deleted 3 items that were no longer needed because of GFS Realty’s decision to
withdraw from the development district (Item 1f, A-298 Leaman Farm Road, and Item 9).

Exhibit B-3 (on the next 2 pages) displays the item by item changes through the various
phases of the district process.
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Exhibit B-3. Infrastructure Items to be Funded By the WGDD - Initial Petition to Final

Approval
Item # Developers’ | Developers’ | Planning (]“::(;:::Z Res.
in Infrastructure Item Initial PAPF Boards' Fiscal 13-1135
Initial Petition Application | PAPF Report (Exh. D
Petition (Sch. B) (Exh. I) Letter (Table C) only)
Transportation Improvements
1 Richter Farm Rd A-297
la. MD 117 to Schaeffer
(construction gr ad}ng Yes Yes Yes Yes Yes
of 4 lanes and paving
of 2 lanes)
1b. MD 117 to Schaeffer
(paving of 2 additional No No No Yes Yes
lanes)
lc. Schaeffer to MD 118
(construction gr ad_mg Yes Yes Yes Yes Yes
of 4 lanes and paving
of 2 lanes)
1d. Schaeffer to MD 118
(paving of 2 additional No No No Yes Yes
lanes)
le. KC (Kings Crossing)
and HMV (Hoyles
Mill Village)
contribution towards 4 Yes Yes Yes No No
lane portion from MD
118 to GSH (Great
Seneca Highway)
1f. Less KV (Kingsview
V{llage) No No No Yes No
reimbursement for
A-297
4 Schaeffer Road Yes Yes Yes Yes Yes
Hoyles Mill Road and
5 King's Crossing Blvd Yes Yes Yes No No
Leaman Farm Road
N.A (A-298) Yes Yes Yes Yes No
6 Mateney Road Yes Yes Yes No No
7 Clopper Road (MD 117) Yes Yes Yes Yes No
OLO Appendix 2B 2B-12
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Exhibit B-3. Infrastructure Items to be Funded By the WGDD - Initial Petition to Final

Approval (Continued) '
Item # Developers’ | Developers’ | Planning Eizu?i?;'s R:sjc#: 3.
in Infrastructure Initial PAPF Boards' Fi:cal 1i3 5
Initial Item Petition Application | PAPF Report (Exh. D
Petltlol_l {Sch. B) (Exh. ) Letter (Table C) only)
Transportation Improvements
Great Seneca Highway : Yes- '
8 (GSH) Yes Yes Modified No . No
9 A-270 Kingsview Village Yes Yes Yes Yes No
Avenue
10 Park and Ride Lot Yes Yes Yes No No
A-297 Lower Taper Yes-
NA. Extension No No Added No No
Other Improvements
Contribution to Off-site
12 Stormwater Management Yes Yes Yes No No
Facility
13 Local Parks Yes Yes Yes Yes Yes
N.A, | FProfessional Services No No Yes No No
(Legal and Engineering)
N.A. | WSSC Review Fees'? . .N.Ot . N.Ot No No No
: initially initially
N.A. | Elementary School No No Yes/No'® No No
Water And Sewer Improvements
Hoyles Mill Wastewater
2 Pumping Station/Force Yes Yes Yes Yes Yes
Main
3 Interim Pumping Station Yes Yes Yes No No
11 QOutfall Sewer Yes Yes Yes No No

Source: Developers’ initial petition filed June 21, 1996 (Schedule B), Developers” PAPF Application filed QOctober

3, 1996, (Exhibit I), Letter from William H. Hussmann to Douglas M. Duncan dated Nov. 6

Executive’s Fiscal Report (Table C), and Council Resolution 13-11335 Exhibit D.

, 1996, County

1* According to the County Executive’s Fiscal Report, the developers’ requested reimbursement of WSSC Review
fees at an estimated cost of $400,000 after the Planning Board had submitted its recommendation to the Executive.

** The Planning Board’s initial PAPF letter recommended an elementary school for development district financing.
A follow-up letter subsequently recommended dropping this requirement.
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C. OLO’s Review of the Regulatory Requirements for the Arcola and Artery
Woodcliffe Park Projects and the WGDD Infrastructure Items

‘ At the request of Council staff, OLO conducted a review of Planning Board regulatory

documents for the Arcola Woodcliffe Park and Artery Woodcliffe Park projects. OLO’s review
included the Planning Board’s Preliminary Plan and Site Plan Opinions for the Arcola
Woodcliffe Park and Artery Woodcliffe Park projects, plus Transportation Planning Division
memoranda referenced in the Board’s Opinions. OLO did not review plan drawings, signature
set documents, or other agency letters in the subdivision file.

Council staff asked OLO to identify references to any of the infrastructure items
approved for funding by the WGDD, and answer 3 questions which are listed below. Exhibit
C-1 (on the next page) presents a summary chart of the references, followed by a detailed review
for each of the infrastructure items listed below.

Item # WGDD Infrastructure Item

Richter Farm Road (A-297):
¢ 2 lanes from MD 117 to Schaeffer Road
2 additional lanes from MD 117 to Schaeffer Road
2 lanes from Schaeffer Road to MD 118
2 additional lanes from Schaeffer Road to MD 118

2 Schaeffer Road
3 | Local Parks

4 Hoyles Mill Wastewater Pumping Station/Force Main

The detailed presentations begin with a description of the project scope for development
district infrastructure item, followed by answers to 3 questions:

1. What developer obligations related to this development district infrastructure item did the
Planning Board establish as a result of its regulatory approvals and what are the specific
references to these obligations in the regulatory record?

2. How do these developer obligations relate to the implementation of this development
district infrastructure item?

3. What does the regulatory record show about whether the Planning Board established
these obligations to comply with site plan or APF requirements?

Exhibit C-1 summarizes the references to the WGDD Infrastructure Items in the
regulatory approval documents. The requirements are summarized in the footnotes. They call
for right-of-way dedication, provision of the facility, construction or participation in an
agreement, and phasing.
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Exhibit C-1. References to WGDD Infrastructure Items in the Regulatory Approval
Documents '

Arcola Woodcliffe Park (Kings Crossing)

Are there references to this item in the
conditions of approval for . ..

WGDD Infrastructure Items

Preliminary Plan Site Plan
(1-88006) (8-96011)
Richter Farm Road Yes' No
Schaeffer Road No No
Local Parks and Paths No'® Yes'®
Hoyles Mill Wastewater Pumping
Station/Force Main No No

Artery Woodcliffe Park (King Hargett)

Are there references to this item in the
conditions of approval for. ..

WGDD Infrastructure Items Site Plan
Preliminary Plan (8-95027 and
(1-88216 and 1-88216R) 8-95030)
Richter Farm Road Yes® Yes?!
Schaeffer Road Yes* No
Local Parks and Paths No® Yes?
Hoyles Mill Wastewater Pumping 25
Station/Force Main No No

" #1-88006 Recommendation #2 in a February 17, 1995 Transportation Planning Division memorandum requires
the developer to participate in the construction of Richter Farm Road; Condition #3 requires all necessary roadway
improvements.

% 41-88006, Condition #10 requires final delineation of the park boundary to be established at site plan.

'° 48-96011 Condition #14 requires provision of paths and a play area.

** #1-88216 Condition #1 requires all necessary roadway improvements; 1-88216R Conditions #6a and 7 require the
developer to construct a road or enter into a participation agreement.

2! #8-95027 Sec. 1 and #8-95030 Sec. 2 Condition 1.c requires construction or participation in transportation
improvements and compliance with the Germantown West Improvements/Development Phasing Program.

22 #1-88216 Condition #1 requires all necessary roadway improvements.

™ #1-88216 and 1-88216R Condition 5 requires establishment of final location.

48-95027 Sec. 1 and #8-95030 Sec. 2 Condition 1. requires the development program to include phasing for
construction of pedestrian pathways and recreation facilities.

% #8-96011 Condition #8 requires plan review; it does not address construction.
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WGDD Hem #1 —
Richter Farm Road (A-297)

Project Scope Background. Richter Farm Road is a 4-lane arterial roadway within a
100” right-of-way. The initial petition filed by the developer proposed construction grading of 4
lanes and paving of 2 lanes from Clopper Road to MD 118, plus reimbursement of construction
costs from MD 118 to Great Seneca Highway. The Executive modified the project scope to add
paving of 2 additional lanes from Clopper Road to MD 118 and to delete the reimbursement of
construction costs from MD 118 to Great Seneca Highway. The Council approved the list of
infrastructure as modified by the Executive.

1. What references to Richter Farm Road (A-297) are in the Planning Board
Opinions for the Arcola Woodcliffe and Artery Woodcliffe Projects?

The Planning Board’s Opinions granting regulatory approvals for the Artery Woodcliffe
and Arcola Woodcliffe project identify Richter Farm Road in multiple conditions of approval.

The conditions of approval for Arcola Woodcliffe Park Project obligate the developer to
dedicate right-of-way and “provide the necessary roadway improvements between Clopper Road
and Great Seneca Highway”. The conditions of approval for the Artery Woodcliffe project
require the developer to dedicate 100° right-of-way and either initiate construction or enter into a
road construction participation agreement.

Below are excerpts from Preliminary Plan Opinions 1-88006, 1-88216, and 1-88216R
and from Site Plan Opinions 8-95027 and 8-95030.

Arcola Woodcliffe Park. Conditions #1, #3, #5 and #6 in Planning Board’s Opinion
1-88006, the Preliminary Plan approval for the Arcola Woodcliffe Park Project, address
development district infrastructure item A-297. The relevant language states:

[T]he Montgomery County Planning Board finds Preliminary Plan 1-88006 to be
in accordance with the purposes and requirements of the Subdivision Regulations
(Chapter 50, Montgomery County Code, as amended) and approves Preliminary
Plan 1-88006, subject to the following conditions:

1) Agreement with Planning Board to limit development to no more than 816
Dwelling Units and provide for the necessary roadway improvements and
building permit phasing as outlined in Transportation Division memos dated
2-17-95 as revised 3-9-95 and new memo dated 3-10-95.

3) Dedication of all required rights-of-way (A-297) and other areas to
accommodate other public facilities together with first record plat approval
and recordation. :
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5) Final determination to the type of crossing structure for A-297 over the
northern unnamed tributary of Little Seneca Creek to be approved at site plan.

6) Details of noise berms along A-297 will be revised and approved at site plan.

Condition #1 “obligates the developer to provide necessary roadway improvements and
building permit phasing” as outlined in 3 separate Transportation Planning Division memoranda.
These Transportation memoranda contain the following requirements related to A-297.

Recommendation #2, in the February 17, 1995 Transportation Planning memorandum,
obligates the developer to “participate in constructing Richter Farm Road (A-297) as a 4-lane
arterial between MD 117 and Great Seneca Highway”. The recommendations that follow require
these construction improvements to be completed in 3 segments:*®.

. The first segment, between Great Seneca Highway and the Kings Crossing Property,
must be under construction prior to the release of the first building permit
(Recommendation #3).

. The second segment, from the Kings Crossing Property west to Clopper Road (MD 117),
rnusztgbe under construction prior to release of the 551* building permit (Recommendation
#5).

Additionally, construction of an acceleration lane from eastbound A-297 to southbound
Great Seneca Highway must also be under construction before release of the 551 building
permit (Recommendation 6).% Finally, the applicant must agree to complete all roadway design
work and have it approved by the Planning Board before the issuance of any building permits.

The March 9, 1955 Transportation Planning Division memorandum modified the phasing
to allow the applicant to proceed with the first 44 dwelling units prior to the construction of any
roadway improvements. (Condition #8).>

The Transportation Planning Division memorandum dated March 10, 1995 added 2 more
conditions of approval; one of these related to Richter Farm Road. Condition #9 required the
construction of an eastbound acceleration/deceleration lane and a left-turn bypass lane on

?* Recommendation 2 states, “the applicant shall participate in constructing Richter Farm Road (A-297) as a
four-lane arterial between MD 117 and Great Seneca Highway with construction phasing requirements as described
in the following conditions”.

?” Recommendation 3 states, “Richter Farm Road (A-297) as a four-lane arterial between Great Seneca Highway and
the Kings Crossing Property must be under construction prior to the release of the first building permit”.

** Recommendation 5 states, “the portion of Richter Farm Road (A-297) from the Kings Crossing Property west to
Clopper Road (MD 117) must be under construction prior to the release of the 551 building permit”.

* The language states, “the applicant shall construct an acceleration lane from eastbound A-297 to southbound
Great Sencca Highway for the full site development. This improvement must be under construction prior to the
release of the 551* building permit”.

*® Condition 8 states, “the applicant can proceed with the first 44 dwelling units prior to any roadway improvement
conditions”,
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Clopper Road at its intersection with the proposed Richter F arm Road (A-297) pnor to release of

the 551% permit.

Exhibit C-2. Summary of Document References in the Arcola Woodcliffe Park Project

Regulatory Approvals to WGDD Item I - Richter Farm Road

March 10, 1995

"Source . .
Document Prelim. Plan | Site Plan Summary
Planning Board - Requires developer to provide necessary roadway
L Condition . . ;
Opinion 41 improvements per Transportation Planning memos
1-88006 dated Feb. 17, March 9 and March 10, 1995.
Transportation Requires participation in construction of Richter
Planning memo, Rec. #2 Farm Road (A-297) as a 4-lane arterial between MD
Feb. 17, 1995 117 and Great Seneca Highway.
Planmr‘lg'Board Condition Requires developer to dedicate right-of-way for
Opinion #3 Richter Farm Road
1-88006 ]
legm;rilfig?ard Condition Requires deferral to site plan of final determination
1-88006 #5 of type of crossing structure,
Planmr.lg.Board Condition Requires details of noise berms along A-297 to be
Opinion #6 reviewed and approved at site plan
1-88006 )
Requires developer to construct roadway subject to
Rec. #2 ..
subsequent conditions.
Requires developer to start construction of roadway
Rec. #3 between Great Seneca Highway and King Crossing
Transportation Property prior to release of first building permit.
Planning memo, Requires developer to start construction of A-297
February 17, 1995 Rec. #5 between King Crossing Property and Clopper Road
prior to release of 551 building permit.
Requires construction of intersection improvement
Rec. #6 at Clopper Road and A-297 prior to release of 551
permit.
Tran§portat10n Condition Revises prior memo to permit development of 44
Planning memo, #8 units prior to road construction
March 9, 1995 )
Transportation . Revises prior conditions to add requirement for
. Condition ) .
Planning memo, 49 more intersection improvements at Clopper Road

and A-297 prior to release of 551* building permit.

Source: Planning Board Opinions.
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Artery Woodcliffe Park Project. Conditions of approval that address Richter Farm Road
are found in the Planning Board Opinions granting preliminary plan and site plan approvals.

_ Preliminary Plan. Planning Board Opinion 1-88216, King Hargett Property, requires the
developer to:

. Agree with the Planning Board to limit development and provide for the “necessary
roadway improvements and building permit phasing” (Condition #1);

o Dedicate 100’ right-of-way for A-297 (Condition #6); and
o Enter into an easement agreement under certain circumstances (Condition #7).
The specific language states:

[TThe Montgomery County Planning Board finds Preliminary Plan 1-88216 to be
in accordance with the purposes and requirements of the Subdivision Regulations
(Chapter 50, Montgomery County Code, as amended) and approves Preliminary
Plan 1-88216, subject to the following conditions:

1. Agreement with Planning Board to limit development to no more than 459
dwelling units and provide for the necessary roadway improvements and
building permit phasing as outline in Transportation Planning Division memo
dated 12-3-93 as revised 12-98-93.

6. Dedication for...70’ right of way for Schaeffer Road, 100’ right-of-way for
A-297 and partial dedication for A-298 in accordance with preliminary plan
drawing. Subject to Condition No. 7, dedication must be accomplished with
recordation of the first record plat. On-site construction and phasing of A-297
to be in accordance with on-site phasing plan and may require participation by
other projects...Future engineering and design of A-297 to be coordinated
with recommendations of master plan.

7. If, prior to recordation of the first record plat (Condition No. 6), the final
alignment of A-297 has not been determined, applicant shall enter into an
easement agreement with the Planning Board providing for the placement of
an easement as depicted on the preliminary plan. The purpose of the easement
agreement is to provide for the no cost future dedication by applicant of the
final alignment of A-297 within the easement area. When the final alignment
is determined, the Planning Board shall release that portion of the area subject
to the easement that does not fall within the alignment. Applicant shall have
the right to reserve easements reasonably necessary for the development of the
project not inconsistent with its intended use as an arterial roadway. If final
alignment of A-297 is not decided, then at least 60 days prior to applicant’s
notice to staff of the intended submission of a site plan application for Phase II
per the on-site phasing plan, staff shall return the preliminary plan to the
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Planning Board for the determination of the final alignment of A- 297 within
the easement area.

. Planning Board Opinion 1-88216R, which was approved pursuant to the FY94 Annual
Growth Policy Alternative Review Procedures for Limited Residential Development, has 2
conditions that address transportation improvements.

e - Condition #] requires the developer to:

Revise agreement with Planning Board to limit development to no more than 569
dwelling units as follows:

a) Enter into agreement with Planning Board providing for the payment of the
Development Approval Payment to the Montgomery County Department of
Finance for 100 units as required pursuant to the FY94 AGP prior to receipt of
building permits for the units.

b) Agreement with Planning Board to participate in the necessary roadway
improvements as outlined in Transportation Division memo dated 12-8-93 (as
revised for 469 units and further clarified in applicants letter to the
Transportation Planning Division dated 7/11/95.

. Condition #6.a replicates the language in Condition #6 for 1-88216 above; however,
Condition #6.b contains new language requiring a Road Construction Participation
Agreement for a portion of A-297. It states:

Prior to release of building permits for Phase 111, applicant with respect to A-297
to either initiate construction of (i.e. road “under construction™) or enter into a
Road Construction Participation Agreement to construct that portion of A-297 as
____itis proposed to pass through Parcel 430 (as more specifically shown on the
approved preliminary plan — between Blocks N and W). This requirement to
complete A-297 is for the purpose of providing efficient circulation within the
boundaries of the area of the project, not portions of A-297 that extend beyond
this project to the east or west. The requirement to construct A-297 on Parcel 430
is predicated upon the availability of right of way, the acquisition of which
(including cost thereof) is not the responsibility of the applicant.

. Condition #7 replicates the language of Condition #7 in Opinion 1-88216.

Site Plan. Planning Board Opinions 8-95027 and 8-95030 approved the site plans for the
Hoyles Mill Village project, Sections 1 and 2 respectively. The Opinions included identical
language that subject the approval to the submission of a Site Plan Enforcement Agreement,
Development Program, and Homeowners Association Documents with 4 subconditions.
Condition #1¢ addresses transportation improvements. The language states:
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Site Plan Enforcement Agreement to include an element requiring each
Applicant/Builder of a project or a portion of a project identified in Table I to
construct or participate in the construction of each particular transportation
improvement referenced in the Germantown West Improvements/Development
Phasing Program (“Phasing Program™) consistent with the terms and conditions
imposed upon the project pursuant to its preliminary plan approval by the
Planning Board. This requirement does not increase or decrease the responsibility
of any Applicant with respect to the construction of a transportation improvement,
each Applicant remains obligated to comstruct or participate in the cost of
constructing an improvement consistent with the preliminary plan for the project
(*Required Improvements”). The enforcement agreement shall provide that if an
applicant/builder of another project identified on Table I, as may be amended
from time to time, has undertaken construction of all or a portion of the Required
Improvements attributable to Applicant at the time Applicant files for an initial
building permit tied to such Required Improvements, Applicant must pay a pro
rata share of all costs and expenses associated with the Required Improvements
prior to or contemporaneous with an application for building permits.

The parties shall agree to appropriate formulas and calculations for determining
pro rata share. The agreement may provide that the Planning Department should
monitor pro rata payments and is authorized to withhold release of a building
permit in the event a share has not been paid. The agreement shall provide that
the Applicant will cooperate with other developers and not unreasonably delay
respective development proposals, including dedication of right of way, provided
that the requesting party provides appropriate reimbursement to the Applicant.
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Exhibit C-3. Summary of Document References in the Artery Woodcliffe Park
Project Regulatory Approvals to WGDD Item 1 — Richter Farm Road

Source Prelim.

Document Plan Site Plan Summary

Planning Board N Requires deyeloper to “provide fqr t_he necessary
Opinion Condition road_way improvements and bull.dmg permit
. 1-12)3821 6 #1 phasing as outline in Transportation Planning
' memos of Dec. 3, 1993, revised Dec. 8, 1993.

Requires developer to dedicate 100’
Plannine Board right-of-way for Richter Farm Road; to ensure
2 Condition on-site construction and phasing of A-296 is in
Opinion . . X
#6 accordance with on-site phasing plan and to
1-88216 . L . .
coordinate roadway engineering and design with
master plan recommendations.

Planning Board Condition Requires developer to enter into easement

Opinion :
1-88216 #7 agreement if necessary.

Requires developer to construct road or enter

e Conditions into participation agreement and to comply with

Opinion #6a and #7 ditions in Transportation Planni

1-88216R a an conditions in Transportation anning memo
dated December 8, 1993.

Planning Board

Requires construction or participation in
transportation improvements with no effect of
Condition | prior obligation to construct or participate in the

#lc cost of construction. Requires compliance with
Germantown West Improvements/Development

Phasing Program.>

Planning Board
Opinions 8-95027
and 8-95030

Source: Planning Board Opinions.

2. How do these developer obligations relate to the implementation of this
development district infrastructure item?

The project scope approved for development district funding consisted of grading and
construction of a 4-lane segment of Richter Farm Road from Clopper Road to MD 118. It did
not incorporate reimbursement of costs for the segment from MD 118 to Great Seneca Highway,
as the initial petition had requested.

Arcola Woodcliffe Park. The conditions of approval for the Arcola- Woodcliffe Park
project require the developer to “participate in the construction of Richter Farm Road as a 4-lane
arterial between MD 117 and Great Seneca Highway”.

3 OLO has not reviewed a copy of this memorandum.
2 OLO has not reviewed a copy of this document.
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Artery Woodcliffe Park. The conditions of approval for the Artery Woodcliffe Park
project require the developer to dedicate land for Richter Farm Road and to initiate construction
or sign a participation agreement. The conditions of approval reference the participation of other
~ parties. The site plan conditions require the parties to agree to appropriate formulas and
calculations for determining pro rata share, and state the agreement may provide that the
Planning Department should monitor pro rata payments.

It is unclear how these developer obligations relate specifically to the implementation of
Richter Farm Road as a development district infrastructure item. More information about the
scope of improvements funded by the development district and the details of the Board’s
regulatory requirements are needed to define the relationship and draw conclusions about how
the development district funds were used.

3. What do the Planning Board Opinions cite as the legal basis for requiring
Richter Farm Road as a condition of approval?

The excerpts from Planning Board Opinions for the Preliminary Plan approvals for Kings
Crossing (1-88006) and King Hargett (1-88216 and 1-88216R) reference Chapter 50 generally as
the basis for the Planning Board’s conditions that require an agreement to provide roadway
improvements and dedicate rights-of-way. :

The Transportation Planning Division memoranda cited in the Planning Board’s Opinions
are the Transportation APF Reviews for the project. The February 17, 1995 Transportation
Planning memorandum states that sufficient staging ceiling exists and that the roadway
improvements are needed to achieve compliance with the Local Area Transportation Review
test. It concludes:

Staff concludes that, with implementation of all roadway improvements currently
programmed in the Approved Road Program and proposed by the applicant in
conjunction with the subject preliminary plan, all nearby intersections are
anticipated to operate within an acceptable CLV or at an improved level over
background conditions. Staff further concludes that there is sufficient staging
ceiling capacity available in the current FY95 AGP Staging Ceiling to
accommodate the subject preliminary plan.*

In the March 10, 1995 Transportation Planning memorandum, staff also stated there were
limits to applying a project’s impact to a transportation facility, As a result, staff chose not to
assign the project’s impact along MD 117 to the developer in this case. The specific language
states:

As requested by the Planning Board, staff has further analyzed the traffic situation
along Clopper Road west of MD 118 in connection with the subject development.

* Memo from Ki Kim, Transportation Planning Division to Joe Davis, Development Review Division, February 17,
1995, p.3.

OLO Appendix 2C 2C-10 September 11, 2007



Appendix 2C. Fact Finding for the West Germantown Development District

As concluded in our prior memorandum, trips from the project’s second phase
will utilize and would have an impact on MD 117. Under our LATR and PAR
guidelines and standards, the project’s impact must be carefully considered. We
have analyzed the impact of the project at MD 117 and A-297 and have required
that the applicant undertake several improvements to this intersection. These
improvements will offer a diversion from MD 117 along A-297, ultimately
connecting with both MD 118 and Great Seneca Highway. Its effect will be to
reduce impacts to the MD 118/MD 117 and MD 117/Great Seneca Highway
intersections. '

We also considered the need for further improvements along MD 117. In doing
50, we determined that, under out LATR guidelines, there are limits as to the
extent that a project’s impact to a transportation facility can be measured, studied,
and applied. Such things as the project’s size, the nature/type of development,
and its geographic location (vis-a-vis major roads and employment centers) are
considered when fashioning a position concerning a project’s impact on nearby
roads.

Staff determined that the project’s impact on other intersections and links along
MD 117 could not be assigned to the developer in this case. We do, however,
find that safety concerns do need to be addressed and have offered conditions to
this effect. We also want to alert the Board to other improvements to MD 117
that will be occurring over the course of the next few years.

The excerpts from Planning Board Opinions for the Site Plan Approvals for Hoyles Mill
Village Sections 1 and 2 (8-95027 and 8-95030) do not contain any references to specific
sections of the Zoning Ordinance.

WGDD Item #2 -
Schaeffer Road

Project Scope Background. Schaeffer Road crosses the development district diagonally
and intersects Clopper Road near the Clopper Road intersection with MD 118. The developers’
initial petition requested development district funding to “construct pavement widening and half
section roadway improvement along the western side from Hoyles Mill Road to the southern
property line of Hoyles Mill Village”. It is unclear if the item approved by the Council changed
this scope or not.

OLO Appendix 2C 2C-11 September 11, 2007



Appendix 2C. Fact Finding for the West Germantown Development District

1. What references to Schaeffer Road are in the relevant Board Opinions for
the Artery Woodcliffe Park and Arcola Woodcliffe Park Projects?

_ The Planning Board regulatory approvals for the Artery Woodcliffe Park Project
establish 3 conditions that address Schaeffer Road. The regulatory approvals for Arcola
Woodcliffe Park do not contain any conditions of approval that address Schaeffer Road.

Preliminary Plan Opinions for Artery Woodcliffe Park. The Planning Board’s Opinions
granting regulatory approvals for the Artery Woodcliffe project identify Schaeffer Road in 3

conditions of approval in Preliminary Plan Opinions 1-88216 and 1-88216R. The language from
both Opinions is identical.

. Condition #1 requires an' agreement with the Planning Board to “provide for the
necessary roadway improvements and building permit phasing as outlined in
Transportation Planning Division memo dated 12-3-93, as revised on 12-8-93”.

. Condition #6 requires dedication of a right-of-way.

. Condition #8 requires Schaeffer Road to be removed from the rustic roads program. (See
Condition #6 on page 18 above for exact text for Condition #6.)*

Site Plan Opinions for Arterv Woodcliffe Park Site Plans. Planning Board Opinions
8-95027 and 8-95030 approved the site plans for the Hoyles Mill Village project, Sections 1 and
2 respectively. As described earlier, (see the discussion of Richter Farm Road at page 4), each of
these Opinions includes identical language that subjects the approval of the project to the
submission of a Site Plan Enforcement Agreement, Development Program, and Homeowners
Association Documents with 4 subconditions.

Condition #lc, which addresses transportation improvements, states that the Site Plan
Enforcement Agreement must “include an element requiring each Applicant/Builder of a project
or a portion of a project identified in Table I to construct or participate in the construction of
each particular transportation improvement referenced in the Germantown West
Improvements/Development Phasing Program (“Phasing Program”) consistent with the terms
and conditions imposed upon the project pursuant to its preliminary plan approval by the
Planning Board”. (See page 9 for the complete excerpt.)

* The language for Condition 8 states, “Schaeffer Road must be removed from the rustic roads program by the
County Council prior to site plan approval”,

OLO Appendix 2C 2C-12 September 11, 2007



Appendix 2C. Fact Finding for the West Germantown Development District

Exhibit C-4. Summary of Decument References in the Artery Woodcliffe Park Project

Regulatory Approvals to WGDD Item 2 — Schaeffer Road

Source Prelim. | Site Plan Summa
Document Plan ry
Planning Board N Requlres developer to pr0v1de‘necessa.r3./ roadway
Opinion Condition improvements per Transportano_n Planning memo
- P #1 dated December 3, 1993, as revised December 8,
1-88216 35
1993.
Plannu'lg'Board Condition Requires developer to dedicate right-of-way for
Opinion #6 Schaeffer Road
1-88216 '
Plang;x;gif;ard Condition Requires developer to remove Schaeffer Road from
1-88216 #8 the rustic road program.
Planning Board Condition Requires developer to make a Development
Opinion 41 Approval Payment (DAP) and participate in
1-88216R roadway improvements.
. Requires developer to construct road or enter into
Planning Board . e .
Opini Condition participation agreement and to comply with
pinion e . .
1-88216R #6a conditions in Transportation Plan%ng memo dated
December 8, 1993.
Plang;)?fi?;ard Condition Requires developer to remove Schaeffer Road from
1-88216R #8 the rustic road program.
Requires construction or participation in
Planning Board transportation improvements with no effect of prior
Opini g Condition | obligation to construct or participate in the cost of
pinions 8-95027 ! . . .
#lc construction. Requires compiiance with
and 8-95030
Germantown West Improvements/Development
Phasing Program.”’

Source: Planning Board Opinions and staff memoranda.

2. How do these developer obligations relate to the implementation of this
development district infrastructure item?

The developer obligations established in the regulatory approval documents for the
Artery Woodcliffe Project require the developer to dedicate right-of-way and participate in

improvements to Schaeffer Road.

** OLO has not reviewed a copy of this memorandum.
3 OLO has not reviewed a copy of this memorandum.
7 OLO has not reviewed a copy of this document.
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More information is needed about the scope of improvements funded by the development
district and the details of the development programs and agreements referenced in the Board’s
Opinions to determine the relationship between the developer’s obligations and the development
. district infrastructure item and draw conclusions about how development district funds were
used.

3. What do the Planning Board Opinions cite as the legal basis for requiring
Schaeffer Road as a condition of approval?

The Planning Board Opinions for the Preliminary Plan approvals of the King Hargett
project (1-88216 and 1-88216R) reference Chapter 50 generally as the basis for the Planning
Board’s conditions that require an agreement to provide roadway improvements and dedicate
rights-of-way. In a recent meeting with Council and OLO staff, current Planning staff indicated
that their recollection is that the underlying basis for this requirement was access (§50-24 of
Chapter 50).

WGDD Item #3 —
Local Parks

Project Scope Background. According to the developers’ initial petition, the project
scope for this item consisted of “construction of local parks, pedestrian walkways and bike paths
on and adjacent to Kings Crossing, Hoyles Mill Village and Kings Village Center properties as
referenced in the Planning Board Opinion approving Preliminary Plan #1-88216, #1-8806, and
#1-95011 (with County to fund construction costs of Kings Village Center park.)”

1. What references to local parks are in the relevant Board Opinions for the
Artery Woodcliffe Park and Arcola Woodcliffe Park Projects?

The Planning Board’s Opinions granting regulatory approvals for the Artery Woodcliffe
and Arcola Woodcliffe projects mention local parks and pathways in several separate conditions
of approval. Below are excerpts from the Preliminary Plan Opinions 1-88006, 1-88216 and
1-88216R and from Site Plan Opinions 8-95027 and 8-95030.

Preliminary Plans for Arcola Woodcliffe Park. Planning Board Opinion 1-88006, Kings
Crossing, requires the developer to dedicate rights-of-way for parks (Condition #10) and to defer
determination of internal pedestrian and bikeway circulation to site plan

(Condition #14). The specific language for Condition #10 states, “Final location of
recreation facilities including tot lot locations to be determined at site plan, and final delineation
of Park area boundary dedication to be determined at site plan”.
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Site _Plan for Arcola Woodcliffe Park.

The Planning Board’s Opinions granting
regulatory approvals for the Arcola Woodcliffe (Kings Crossing) project mention local parks and
pathways in 2 conditions of approval in Site Plan Opinion 8-96011.

e Condition #13 requires site and landscape plans to include locations and details for signs
with a map of the path system located at the street entrances to the paths.

e - Condition #14 addresses dedication of the local park. It states:

In regards to the park issues, the following issues shall be addressed prior to the
release of signature set: the local park should be dedicated as a public park so that
it is available to all are residents; the three park facility restriction lines near the
local park noted as 150°, 300” and 400’ are to be removed and replaced with a 50°
set-back from the Wear property; all pathways within the local park dedication
area should be built to park standards; all Stormwater Management ponds shall
be on homeowners’ property; the developer will grade the local park site as noted
on the site plan; the developer shall provide the paths and an open play area of
100° x 150" prior to the time the homes in the area of the park are completed; and
dedication of the local and stream valley parks shall occur as shown on the plan
after satisfactory completion of grading and recreation facility construction.

Exhibit C-5. Summary of Document References in the Arcola Woodcliffe Park Project
Regulatory Approvals to WGDD Item 3 - Local Parks

Source Preliminary Site Plan Summa
Document Plan ummary
Planning Board Established final delineation of Park bound
Opinion Condition #10 ¢imeation ot Fark boundary
1-88006 : at site plan.
Planning Board . . i
e o Defer determination of internal pedestrian and
Opinion Condition #14 bikeway circulation to site pl
1-88006 Y aion fo site pian.
Planning Board Condition o
Opinion 413 Requires signing plan.
8-96011
Planning Board -, Requires land dedication, replacement of park
e Condition o BT -
Opinion 414 facility restriction lines, and provision of
8-96011 paths and play area.
Source: Planning Board Opinions.
OLO Appendix 2C 2C-15

September 11, 2007




Appendix 2C, Fact Finding for the West Germantown Development District

Preliminary Plans for Artery Woodcliffe Park Project. Planning Board’s Opinions
granting regulatory approvals for the Artery Woodcliffe project mention local parks in Condition
#5 in Preliminary Plan Opinions 1-88216 and 1-88216R. The language from both Opinions is
~ identical. Condition #5 states:

Final location of local park dedication to be coordinated with Park’s Department
prior to submission of site plan and finalized at site plan in. In addition,
compliance with Condition No. 2 as referenced in Parks Department memo dated
12-6-93 is also required.

Site Plans for Artery Woodcliffe Park Project. Planning Board Opinions 8-95027 and 8-
95030 approved the Site Plans for the Hoyles Mill Village project, Sections 1 and 2 respectively.
The Opinions included identical language that subject the approval to the submission of a Site
Plan Enforcement Agreement, Development Program, and Homeowners Association Documents
with 4 subconditions. One of these subconditions, Condition #1a2) addressed the community
wide pedestrian pathways and recreation facilities. The specific language states:

Community wide pedestrian pathways and recreation facilities must be completed
prior to seventy percent occupancy of each phase of the development. Pathways
between units must be completed prior to occupancy of adjacent units.

Exhibit C-6. Summary of Document References in the Artery Woodcliffe Park Project
Regulatory Approvals to WGDD Item 3 - Local Parks

Source Prelim. Site Plan

Document Plan Summary

Planning Board Conditi  Requires establishment of final location and
.o ondition
Opinion 45 references Parks Department memo dated
1-88216 December 6, 1993,

Requires Development Program to include phasing
Planning Board Condition schedule for construction of pedestrian pathways
Opinions 8-95027 41c and recreation facilities. References Site Plan
and 8-95030 Enforcement Agreement, Development Program,
and Homeowner’s Association Documents.*®

Source: Planning Board Opinions and staff memoranda.

*® OLO has not reviewed a copy of this memorandum.
* OLO has not reviewed copies of these documents.
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2. How do these developer obligations relate to the lmplementatlon of this
development district infrastructure item?

_ The description of this development district infrastructure item in the developer’s initial

petitions explicitly references the Planning Board’s Preliminary Plan Opinions for Arcola
Woodcliffe Park and Artery Woodcliffe Park, and the Planning Board’s Site Plan Opinions for
Artery Woodcliffe Park.

More details about the scope of the regulatory approvals and the development district
infrastructure item are needed to define the relationship of these items and draw conclusions
about how development district funds were used. It is unclear whether the Executive’s
recommendations to enhance the scope of local park improvements to be funded by the
development district were reimbursements of prior regulatory approvals or were in addition to
these regulatory approvals. The Executive’s recommendations were ultimately approved by the
Council for development district funding.

3. What do the Planning Board Opinions cite as the legal basis for requiring
local parks as a condition of approval?

The excerpts from Planning Board Opinions for the Preliminary Plan approvals for Kings
Crossing (1-88006) and King Hargett (1-88216 and 1- 88216R) reference Chapter 50 generally as
the basis for the Planning Board’s conditions that require dedication of land for local parks.

The excerpts from Planning Board Opinions for the Site Plan Approvals for Hoyles Mill
Village Sections 1 and 2 (8-95027 and 8-95030) do not contain any references to specific
sections of the Zoning Ordinance.

WGDD Item #4 —
Hoyles Mill Wastewater Pumping Station Force Main

1. What references to the Hoyles Mill Wastewater Pumping Station and Force
Main are in the relevant Board Opinions for the Artery Woodcliffe Park and
Arcola Woodcliffe Park Projects?

The Planning Board’s Opinion granting preliminary plan approval for the Arcola
Woodcliffe (Kings Crossing) project (1-88006) does not contain any references to the Hoyles
Mill Wastewater Pumping Station/Force Main. The Planning Board’s Opinion granting site plan
approval (8-96011) mentions the Hoyles Mill pump station in 1 condition of approval. The
regulatory approvals for the Artery Woodcliffe Park Project do not contain any references to this
development district infrastructure item.

Site Plan for Arcola Woodcliffe Park Project. The language for Condition #8
(established in Site Plan Opinion 8-96011) states:
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Prior to release of the first building permit, applicant to submit preliminary and
final sewer plans for location and limits of disturbance for WSSC sewage pump
station and gravity line within stream valley for review and approval by staffs of
Environmental Planning Division and Department of Parks, in conjunction with
WSSC review. Review of these plans to include filed location of plants of
interest and consideration of methods to avoid disturbance of threatened and
watchlist plant species near proposed pump station.

Exhibit C-7. Summary of Document References in the Arcola Woodcliffe Park Project
Regulatory Approvals to WGDD Item 4 — Hoyles Mill Wastewater Pumping Station Force

Main :
Source Preliminary Site Plan Summa
Document Plan vy
Planning Board Conditi Require submission of location plans
e ondition . :
Opinion 48 for pump station for review and
8-96011 approval by EPD and Parks staff.
Source: Planning Board Opinions.
2. How do these developer obligations relate to the implementation of this

development district infrastructure item?

The condition of approval in the Planning Board Opinion (Site Plan Opinion 8-96011) for
the Arcola Woodcliffe project (Kings Crossing) project requires the applicant to submit location
plans for the Pumping Station for review by Planning Department staff. Neither the Planning
Board’s Preliminary Plan Opinion nor the Site Plan Opinion for the project addresses whether
the provision of the Hoyles Mill Wastewater Pumping Station by the developer or another party
was a condition of approval. More information is needed to determine whether this item was a
condition of approval or to draw conclusions about how the development district funds were
used.

3 What do the Planning Board Opinions cite as the legal basis for requiring the
Wastewater Pumping Station as a condition of approval?

The Site Plan Opinion contains a general statement that “the Site Plan meets all of the
requirements of the zone in which it is located” but it does not identify a specific section of the
Zoning Ordinance that provides the authority of the Planning Board to require the developer to
submit location plans for the Pumping Station for Planning Department review.
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A. The Chronology of Approvals for the Kingsview Village Center Development
District ‘

The Kingsview Village Center Development District (KVCDD) is located in the
southwest quadrant of the intersection of Clopper Road (Route 117) and Great Seneca Highway.
The Kingsview Village Center Development District encompasses 28.5 acres. When the
resolution to establish the development district was introduced, the proposed development
district included properties owned by 5 owners, including Montgomery County and Maryland-
National Capital Park and Planning Commission (M-NCPPC). After land exchanges that
followed the introduction of the resolution, the proposed development district consisted of 4
property owners. GFS Realty Inc. acted as the development agent for these properties which are
collectively referred to as the Kingsview Village Center.

No separate initial petition, no separate application for provisional adequate public
facilities approval, and no separate Executive Fiscal Report exists for the KVCDD. However,
these documents exist for the West Germantown Development District (WGDDY); and, at the
time each was filed, the petitioners for the WGDD included 3 of the 4 current property owners of
the Kingsview Village Center.

The initial petition filed for the WGDD stated that the owners of the Kingsview Village
Center contemplated “a mixed use project, including a 114,000 square foot retail shopping center
and 208 residential units (48 single-family attached units and 160 multi-family units.)”'

1. For each district, what were the dates for each step of the development
district approval process?

The Council’s process to establish the KVCDD spanned a 2-year period. It began in June
1996, when the Kingsview Village Center property owners filed an initial petition (with other
owners) to establish the WGDD. The Council adopted Resolution 13-636 signaling its intent to
consider the creation of the WGDD on July 30, 1996.

On May 19, 1998, the Council introduced Resolution 13-1377, Kingsview Village Center
Development District. The Background section of Resolution 13-1377 recites the chronology for
the approval of the WGDD including:

. The Council’s public hearing on the developers’ initial petition;

. The Council’s adoption of the 1¥ resolution expressing its intent to create a development
district;

. The Montgomery County Planning Board’s review and approval of the developers’

application of provisional adequate public facilities approval;

' Montgomery County Council Petition for Development District, West Germantown Development District
Association, Inc., et al., Filed June 21, 1996, Schedule A.
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. The County Executive’s submission of a Fiscal Report; and
. The Council’s public hearing on the final resolution to create the WGDD.

Following the Council’s public hearing on the final resolution to create the WGDD, GFS$
Realty indicated that it wished to delay the creation of a development district for the Kingsview
Village Center properties. This was noted in Resolution 13-1135, which the Council adopted on
January 13, 1998.

Four months later, in May 1998, the attorney for GFS Realty transmitted a draft
resolution for the creation of the KVCDD to the County Council’s attorney. On May 19, 1998,
the Council introduced this draft resolution for public hearing. According to a letter from GFS
Realty’s attorney, dated May 15, the draft resolution contained 2 versions of Exhibit D, the
projected costs of the infrastructure improvements. One version proposed funding 100% of the
infrastructure improvements through the development district; the other proposed development
district funding for 90.5% of these improvements.

On June 16 and June 23, 1998 the Council held a public hearing on the final resolution to
create the KVCDD. On July 6, 1998, the Council’s Management and Fiscal Policy (MFP)_
Committee held a worksession on the resolution to create the KVCDD. On July 28, 1998, the
Council adopted Resolution 13-1377 to establish the KVCDD. Exhibit A-1 presents the key
dates of the approval process,
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Exhibit A-1. KVCDD Chronology

Step Description Date
Step 1 Developers (including property owners of Kingsview Village Center) file June 21, 1996
initial petition to create the WGDD,
Step2 | Council holds public hearing on developers’ initial petition for the WGDD. July 23, 1996
Step3 | Council adopts 1 resolution expressing intent to create a WGDD. July 30, 1996
Step4 | Developers submit an application for provisional adequate public facilities Oct. 4, 1996
(PAPF) approval for the WGDD to the Planning Board.
Step5 | Planning Board acts on developers” PAPF application for the WGDD. Nov. 6, 1996
Step 6 | Executive submits Fiscal Report to Council for the WGDD. Sept. 29, 1997
Step 7 | Council holds public hearing for the WGDD. Nov. 6, 1997
Step8 | Council adopts 2™ resolution to create the WGDD. The resolution includes | Jan. 13, 1998
language noting that the Kingsview Village Center properties wish to delay
creation of a development district for their properties.
Step9 | The attorney for GFS Realty, Inc. submits a letter and draft resolution for the May 15, 1998
creation of the KVCDD for introduction.
Step 10 | Council introduces resolution for public hearing, May 18, 1998
Step 11 | Council holds public hearing on resolution to establish the KVCDD. June 16 and
June 23, 1998
Step 12 | Council adopts resolution to create a development district. July 28, 1998.
Step 13 | Council adopts resolution to specify bond conditions. Oct. 27, 1998.

Sources: Council resolutions and letters,

2.

project(s) that make up each of the development districts?

What were the dates of the regulatory approvals for the development

The KVCDD consists of a portion of 1 development project, Kingsview Village Center, a

mixed use project that consists of a 114,000 square foot shopping center, a 150 space Park and
Ride lot, a residential component (326 multi-family dwelling units), and an 8-acre park. The
regulatory approvals for the Kingsview Village Center Project span 10 years, from 1994 to 2004.
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Initial Preliminary Plan Application. In August 1994, Kingsview Village Consortium,
M-NCPPC, and Montgomery County, filed a preliminary plan application to create 48
lots. The Planning Department deemed this application to be complete on August 12,
1994, and the Planning Board held a hearing on this development proposal on August 10,
1995.

On February 12, 1996, the Planning Board mailed its Opinion approving Preliminary
Plan 1-95011, Kingsview Village Center, subject to 14 conditions. Condition #14 stated
the preliminary plan was valid until March 12, 1999. (See Appendix 3C for a discussion
of this Opinion.)

Revised Preliminary Plan Application. On June 10, 1999, GFS Realty and Elm Street
Development submitted an application to revise the previous conditions of approval. The
application requested a change in the residential unit types (from single-family attached
to multi-family units), and an increase in the density from 208 to 326 units. The Planning
Board held a hearing in August, 1999.

On August 23, 1999, the Planning Board mailed Opinion 1-95011R that approved:

[T]he revision of Condition No. 1 [of the original Preliminary Plan} . . . subject to
the following conditions:

(1) Prior to MCPB release of building permits for the multi-family dwelling
units, applicant to submit an amended Adequate Public Facilities (APF)
agreement with the Planning Board to limit development to a maximum of
114,000 square feet of retail and office uses and 326 multi-family dwelling
units

(2) All other previous conditions of approval contained in the Planning Board
Opinion dated 07-16-98 remain in full force and effect

(3) Prior to the issuance of the Use and Occupancy permit of the twelfth (and
last) muiti-family building, acquisition of 100 feet of right of way and
construction, by this applicant or others of the northern two lanes of
Leaman Farm Road, an ultimate four-lane roadway, through the Phillips
property so as to provide a continuous two-lane roadway between Great
Seneca Highway and the Pleasants property, Preliminary Plan No.
1-90017.

The developer submitted the following site plan applications for the Kingsview Village

Center Project:

On November 11, 1997, the developer submitted an application to develop a mixed-use
project with 10,255 square feet of office space and 103,745 square feet of retail space.
On March 12, 1998, the Planning Board approved this application, subject to conditions.
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On March 5, 1999, the developer submitted an application for PD-11 zoning for 326
multi-family apartments and 3,600 square feet of other general and profeéssional space.

On May 27, 1999, the Planning Board approved this project, subject to conditions.
On May 27, 2004, the developer submitted an amendment to the site plan. On August 2,

2004, this application was approved administratively.

3. Did the Planning Board’s preliminary plan and site plan approvals for the
Kingsview Village Center Project occur before or after the Council’s
adoption of the resolution to create the KVCDD?

Exhibit A-2 presents the chronology of regulatory approvals for the KVC Project, with

the dates the Council adopted resolutions to initiate and establish the WGDD/KVCDD. A
review of these timelines shows the following:

The preliminary plan for the KVC Project was approved in February 1996, 5 months
before the Council adopted its 1¥ resolution signaling its intent to create a development
district for West Germantown (July 1996) and approximately 2 years before the Council
adopted its 2" resolution to finalize the WGDD, including the notation that the
Kingsview Village Center Project wished not to proceed (January 1998).

The Planning Board’s action to approve the original preliminary plan for the KVC
Project preceded Council action to establish the KVCDD. The Planning Board’ approval
of the preliminary plan February 1996 occurred 2 years and 5 months before Council
approval to establish the KVCDD in July 1998.

The Planning Board’s action to approve a revision to the original Preliminary Plan
followed Council action to establish the KVCDD. The Council approved the KVCDD in
July 1998 and the Planning Board approved revisions to the preliminary plan on August
23, 1999.

The site plan approvals for the KVC Project occurred before and after Council actions to
establish a CTC Development District.

o The Planmng Board’s Site Plan approval for the retail and office portlons of the
project in March 1998 preceded the adoption of the Council’s 2™ resolution to
establish a development district (July 1998) by 4 months.

o The Planning Board’s Site Plan approval for the residential portion of the project
in May 1999 followed the Council’s adoption of the resolution to establish the
development district {July 1998) by 10 months.
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Exhibit A-2. Chronology of Regulatory Approvals and Development District Approvals

for Kingsview Village Center Aug. 1994-Aug. 2004

Type Of .
Action Document Action/Event Date
Developer’s application for Preliminary Plan for Kingsview Village Aug. 12, 1994
L Center (1-95011} is deemed complete. T
Regulatory Preliminary Planning Board holds public hearing on Preliminary Plan application
. - | Plan . \ . Aug. 10, 1995
Review 1-95011 for Kingsview Village Center (1-95011).
Planning Board mails Opinion approving Preliminary Plan for Feb. 12. 1996
Kingsview Village Center, subject to 14 conditions. T
. Developer files petition to establish “West Germantown
Petition #1 Develogment Dﬂtrict” with County Council. June 21, 1996
g;::;il;pment Petition #1 Council holds public hearing on Developer’s petition. July 23, 1996
Council’s 1% Council adopts Resolution 13-636 stating its intent to create a July 30.-1996
Resolution development district. CE approved this resolution. Yol
Regulatory Site Plan Planning Department deems developer’s site plan application for Nov. 12. 1997
Review 8-98013 Kingsview Village Center (8-98013) to be complete. 7
Development | Council’s 2™ Council adopts Resolution 13-1135 to create WGDD without Jan. 13. 1998
District Resolution Kingsview Village Center Properties. ST
Site Plan Planning Board holds hearing on developer’s site plan application for | Date not
Regulatory | 8-98013 Kingsview Village Center. available
Review Site Plan Planning Board mails Opinion approving Site Plan 8-98013 subject to
3-98013 conditions. Mar. 12, 1998

Council’s 2™

Council introduces Resolution 13-1377 to establish the KVCDD.

May 19, 1998

Council holds public hearing.

June 16, 1998

Development | Resolution June 23, 1998
District Council adopts Resolution 13-1377 to establish the KVCDD. July 28, 1998
“1r rd

Councﬂ_ s3 Council adopts Res. 13-1476 to authorize Special Obligation Bonds. | Oct. 27, 1998
Resolution
Site Plan Planning Department deems application for 326 multi-family units Mar. 5. 1999
8-99030 and 3,600 SF of general/prof. space to be complete (8-99030). ar. 2
Site Plan 8- Plannm.g‘Board mails Opinion approving Site Plan 8-99030, subject May 27, 1999
99030 to conditions.
Preliminary Planning Department deems developer’s application to revise J 10. 1999
Plan 1-95011 R | Preliminary Plan 1-95011 to be complete. une 14

Regulatory - - : - -

. Preliminary Planning Board holds hearing on Preliminary Plan application

Review Plan 1-95011 R | 1-95011R. Aug. 3, 1999
Preliminary . .. ..
Plan 1-9501 1R Planning Board approves revisions to Preliminary Plan 1-95011R Aug. 23, 1999
Site Plan Planning Department deems developer’s application to amend Site
8-98013 Plan 8-98013A to be complete. May 27, 2004
Site Plan Developer’s application to amend site plan is approved
8-98013 administratively. Aug. 2,2004

Source: M-NCPPC DAIC
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B. A Review and Analysis of the Infrastructure Items Approved for Funding in the
KvVCDD :

This appendix provides information about the infrastructure items approved for funding
~ by the KVCDD. Typically, the process to create a development district incorporates multiple
lists of infrastructure items to be financed by the development district. Publication of these
infrastructure lists occur when:

. The developer submits an initial petition to Council;

. The developer submits a provisional adequate public facilities (PAPF) application to the
Planning Board;

. The Executive prepares his Fiscal Report, and
. The Council adopts the 2" resolution.

For the KVCDD, the steps of this process were modified as described below. First, in
October 1997, the resolution the Council introduced for public hearing to establish the WGDD
divided the proposed development district into 2 areas, each with its own infrastructure list.

Exhibit B-1 displays the Iist of transportation improvements proposed for development district
funding for Improvement Area 11, which was the Kingsview Village Center.

Exhibit B-1. Items Proposed for WGDD Improvement Area IT

Estimated | ° Cost | Est.
Item Cost funded by | Completion
District Date
5 | A-298 Leaman Farm Road $1,641,479 | 100% Dec. 1999
7 Clopper Road (MD 117) ' $1,117.440 100% Dec. 1999
9. [ A-270 Kingsview Village Avenue $519,882 100% Dec. 1998

Source: County Council Resolution for the West Germantown Development District, Exhibit “D-2” “West
Germantown Development District Improvement Area II District Funded Improvements”. Introduced October 21,
1997. Appended to Memorandum to Management and Fiscal Policy Committee from Glenn Orlin, Deputy Council
Staff Director, MFP Committee #3, November 24, 1997, at circle page 12.

Exhibit B-2 summarizes the recommendations for the transportation items for the
Kingsview Village Center properties at various points in the review process for the WGDD. The
display shows that all of the Improvement Area II transportation improvements were supported
at each point of the review process for the WGDD. Specifically, each item was:
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. Proposed in the developers’ initial petition and PAPF application to the Planning Board;
. Recommended for approval by the Planning Board; and
. Recommended for approval by the County Executive.

Exhibit B-2. Infrastructure Items to be Funded By the WGDD - Initial Petition to Final

Approval
Item # Developers’ | Developers’ | Planning (l?:oun,ty
. ‘s xec’s Res.
in Infrastructure Initial PAPF Boards' .
o ‘e c . Fiscal 13-1135
Initial Item Petition Application | PAPF Report (Exh. D)
Petition (Sch. B) (Exh. I) Letter (Table C)
Transportation Improvements
N.A Leaman Farm Road | v Yes Yes Yes No
o (A-298)
7 ?1] %)p er Road (MD Yes Yes Yes Yes No
9 A-270 Kingsview Yes Yes Yes Yes No

Village Avenue

Source: Developers’ initial petition filed june 21, 1996 (Schedule B), Developers’ PAPF Application filed October
3, 1996, (Exhibit I), Letter from William H. Hussmann to Douglas M. Duncan dated Nov. 6, 1996, County
Executive’s Fiscal Report (Table C) and Council Resolution 13-1135 Exhibit D.

In May 1998, the attorney for GFS Realty submitted a draft resolution that the Council
introduced for public hearing on May 19. The list of infrastructure items proposed for funding
by the KVCDD included an additional item (i.e., A-297 Intersection Improvements) and updated
cost estimates. Exhibit B-3 displays the original and updated cost estimates for each item.
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Exhibit B-3. Infrastructure Items Proposed for WGDD Improvement Area II and the

KVCDD
Estimated Estimated | Difference
Infrastructure Item Cost as of Cost asof | (Jan. 1998-
Jan 1998 May 1998 May 1998)

A-298 Leaman Farm Road
(Item 5 in WGDD initial petition)

Clopper Road (MD 117)
(Item 7 in WGDD initial petition)

$1,641,479 $1,775,000 | ($133,521)

$1,117.440 $650,000 $467,440

9 A-270 Kingsview Village Avenue

(Item 9 in WGDD initial petition) | 501882 $435,000 | $84,882
A-297 Intersection Improvements Not
(NEW ITEM) Applicable $100,000 ($100.000)

Total Cost $3,278,801 $2,960,000 | $318,801

Source: County Council Resolution for the West Germantown Development District, Exhibit “D-2" “West
Germantown Development District Improvement Area Ii District Funded Improvements”. County Council
Resolution for Kingsview Village Center Development District. Appended to Memorandum to County Council
from Michael E. Faden, Senior Legislative Attorney, Agenda ltem #1(D), May 19, 1998, at circle page 12.

The draft resolution also contained 2 versions of the development district’s proposed
share of the costs. One version proposed the development district fund 100% of the costs; the
other proposed the development district fund 90.5% of the costs of 3 items and 100% of the cost
of the new ttem.

In testimony presented at the Council’s public hearing on June 16, 1998, the attorney for
GFS Realty explained this approach as follows:

Attached Exhibit “D” is divided into two options, which while consisting of the
same infrastructure list, proposed differing funding percentages of the
infrastructure costs through the Development District based upon discussions

- which GFS Realty, Inc. had with the County Executive’s Department of Finance
and Office of Management and Budget. The County Executive has indicated to
GFS Realty, Inc. that it is considering these ogtions and will respond with a
recommendation within the next couple of weeks.

? Linowes and Blocher LLP Testimony before Montgomery County Council Kingsview Village Center
Development District, June 16, 1998. Appended to Memorandum to the Management and Fiscal Policy Committee
from .Michael Faden, Senior Legislative Attorney, MFP Item 3, July 6, 1998, at circle page 17.
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The attorney for GFS added:

As an additional inducement to the County, the Petitioners have agreed that the
Implementation Agreement to be entered into in connection with the Kingsview
Village Center Development District will require the Petitioners to provide public
benefit over and above what is being funded through the District. In the event
that Exhibit “D-2" is chosen, the District will fund 90.5% of the infrastructure
improvements while the County will directly fund 9.5% of the infrastructure
improvements through its general funds; however, GFS Realty, Inc. has agreed to
provide the following additional public benefits which aggregate over $400,000: a
Park and Ride lot located in the northeast corner of the development parcel, on a
lot which will be owned by the County following the exchanges of land as
described above, and the grading of the properties which will be owned by the
County and the Maryland National Capital Park and Planning Commission,
following the land exchanges. If, on the other hand, it is finally determined that
Exhibit “D-1" is preferable to the County Executive and the Petitioners, whereby
100% of the cost of the public infrastructure listed on Exhibit D is being borne by
the special taxes and assessments imposed on the private parcels, the private
parties will effectively be providing over $400,000 of public benefit due to the
fact that the proportionate responsibility of the public sector property owners for
construction of the necessary infrastructure is being assumed privately by the
landowners whose properties are located within the District. In either event, the
Petitioners will include within the District-funded improvements the construction
of an g.dditional turn lane southbound on Great Seneca Highway onto Route
A-297.

The attorney’s testimony also stated his view that all the requirements of the County
Code related to adequate public facility determinations and the fiscal report had been met. He
said:

Notwithstanding the fact that the West Germantown Development District and the
Kingsview Village Center Development District will be two separate districts, all
of the requirements under the Montgomery County statute regarding Park and
Planning determination of adequate public facilities and the fiscal report and
recommendation of the County Executive regarding the required infrastructure
were completed in connection with the West Germantown Development District
process and serve as the basis for the current Resolution before you.*

At the MFP Committee meeting on July 6, County Executive staff reported the Executive
recommended that the KVCDD “fund 90.5% of the three public road projects, Leaman Farm
Road, Kingsview Village Avenue, and widening of Clopper Road, with the County to fund the

remaining 9.5 percent (9.5%) out of general funds”.®

? Id. at circle page 18.
“ Id. at circle page 17. :
* Memorandum from John R. Orrick and Stpehen Z. Kaufmann to MFP Committee, July 15, 1998,
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On July 28, the Council adopted Resolution 13-1377, which established the KVCDD and
approved the list of infrastructure items. The cost of the improvements was estimated at $2.960
million, and the Kingsview Village Development District was expected to cover 90.5% of 3
_ improvements and 100% of the A-297 road intersection improvement, as recommended by the

County Executive. Exhibit B-4 displays the information presented in Exhibit D attached to

Resolution 13-1377.

Exhibit B-4. List of Infrastructure Items Approved for KVCDD Financing — Council
Resolution 13-1377

Estimated 7o Cost Est.
Item Cost funded by | Completion
District Date

1. A-270 Kingsview Village Avenue $435,000 |  90.5% Dec. 1999
2 A-298 Leaman Farm Road $1,775,000 | 90.5% Dec. 1999
3 Clopper Road (MD 117) $650,000 |  90.5% Dec. 1999
4 A-297 Road Intersection Improvements $100,000 | 100% Dec. 1999

Total Cost $2,960,000

District Share $2,688,300

Source: Resolution 13-1377, Exhibit D, adopted July 28, 1998.
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C. OLO’s Review of the Relationship of the Regulatory Requirements for the .
Kingsview Village Center and the Development District Infrastructure Items

, At the request of Council staff, OLO conducted a review of the Planning Board’s

regulatory documents for the Kingsview Village Center Project to determine whether
construction of each of the infrastructure items approved for KVCDD funding was also required
to be provided by the developer of the KVC Project as a condition of regulatory approval.
Council staff asked OLO to address 3 questions:

1. What were the developer obligations established in the Planning Board’s approval of the
Preliminary Plan, based on a review of the language in the Board’s Opinion?

2. What is the relationship between the developer’s obligations and the KVCDD
Infrastructure Items?

3. What was the regulatory basis for those items that were established as conditions of
approval?

This appendix presents the results of OLO’s review. It provides a summary of regulatory
requirements in the Planning Board’s Opinion, information about which district infrastructure
items are referenced in the Board’s Opinion, and a synopsis of the regulatory basis for the
Board’s conditions of approval.

1. What were the developer obligations established in the Planning Board’s
approval of the Preliminary Plan, based on a review of the language in the
Board’s Opinion?

_The relevant developer obligations set forth in the text of the Opinion and the numbered
conditions of approval required the applicant to:

. Dedicate right-of-way for Clopper Road (MD 117), Great Seneca Highway, Hoyles Mill
Road (MD 298) and Proposed A-270 (Condition #4 in the Board Opinion);

. Construct Hoyles Mill Road (A-298) as a 2-lane arterial from Great Seneca Highway to a
point where the Pleasants property begins construction to tie into Relocated MD 118,
however, the timing of this improvement must follow public acquisition of the area north
of Preliminary Plan 1-95011 and adjoining Preliminary Plan 1-90017 (Condition #1 in
the Board Opinion, Recommendation #2 in the Transportation Planning memorandum,
and Condition #14 in the Board Opinion);

. Construct a separate right turn lane on northbound Great Seneca Highway to eastbound
Clopper Road (MD 117) (Condition #1 in the Board Opinion, Recommendation #3 in the
Transportation Planning memorandum);
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. Widen MD 117 (Clopper Road) by 24 feet of additional pavement width on the south
side from a point where the MD 118 Relocated CIP project ends ‘to Great Seneca
Highway, with construction of a bike path and curb as recommended in the master plan.
(referenced in the text of the Opinion “as required by SHA” and established in Condition
#1 in the Board Opinion, Recommendation #4 of the Transportation Planning memo, and
as Condition #9 in the Board Opinion, which requires “Access and improvements as
required and approved by MDSHA and MCDOT?”).

. Construct A-270 to arterial road standards with 80 feet of right of way (referenced in the
text “as required by SHA” and established as Condition #9 in the Board Opinion, which
requires “Access and improvements as required and approved by MDSHA and
MCDOT").

2. What is the relationship between the developer’s obligations and the
KVCDD Infrastructure Items?

OLO’s review found the initial petition to establish the WGDD included explicit
reference to Preliminary Plan Opinion 9-95011 for 3 of the 4 KVCDD infrastructure items. OLO
did not obtain enough details about the regulatory requirements or the development district items
to independently determine whether the regulatory requirements in the Planning Board’s Opinion
were identical to the KVCDD Infrastructure Items.

The 3 KVCDD Infrastructure Items which were explicitly referenced the Planning Board
Opinion are:

. A-270 Kingsview Village Avenue is comparable to Proposed A-270;
. A-298 Leaman Farm Road is A-298 Hoyles Mill Road; and
. Clopper Road.
Exhibit C-1 on the next page displays excerpts from the descriptions for each item. The

initial petition contained no references to improvements to A-297 Richter Farm Road, which is
the 4™ development district infrastructure item.
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Exhibit C-1. Excerpts of Transportation Infrastructure Items for tge WGDD -

Improvement Area 11

Item Transportation Improvements
Hoyles Mill
Road “Includes . . . full roadway construction of A-298 as a two-lane arterial from
(A-298) and | Great Seneca Highway to a point where adjacent property owner construction
Kings commences; and right of way acquisition and construction for Hoyles Mill Road
Crossing (per the Planning Board Opinion approving Preliminary Plan #1-95011)”.
Blvd
Clopper “Includes ... the widening of MD Rt. 117 from MD Rt. 118 to Great Seneca
Road (MD | Highway, with streetscape improvements (per the Planning Board Opinion
Route 117) | approving Preliminary Plan #1-95011)".
Route “Construction of proposed A-270 to arterial road standards with 80 feet of right
A-270 of way from MD Rt. 117 to site boundaries (per the Planning Board Opinion

approving Preliminary Plan #1-95011)”.

Source: Petition for development District filed by West Germantown Development District Association, Inc. et al.
Schedule B, filed June 21, 1996.

3. What was the underlying basis for requiring each development district
infrastructure item that the Planning Board as a condition of approval?

OLO’s review of the regulatory record shows the Planning Board’s basis for its decision

relied on:

° Transportation Planning’s administrative practices for the Adequate Public Facilities

Ordinance, including the Council’s Annual Growth Policy;

® Regulations in the Section 50-24(b) of the subdivision ordinance that address road

frontages and connectivity; and

. Requirements identified by SHA.

Synopsis of Planning Board Opinion 1-95011. The Planning Board Opinion addressed

the application of the Annual Growth Policy guidelines in effect at the time. It stated:

Staging Ceiling Capacity.

The plan was reviewed under the FY97 Annual

Growth Policy {AGP). Evidence provided to the Planning Board confirms that
sufficient staging ceiling capacity exists for both employment and residential

development in the Germantown West Policy area.

Local Area Review. The public hearing included an extensive discussion of

roadway dedications and improvements within the proposed site as well as on

OLO Appendix 3C

3C-3

September 11, 2007



Appendix 3C. Fact Finding for the Kingsview Village Center Development District

bordering roads. Though staging ceiling capacity exists for this development, the
Applicant must satisfy the AGP Local Area Transportation Review (LATR).
Under LATR, certain intersections near a proposed development must operate at
an acceptable level of service (LOS) in order for development to proceed.

Absent an acceptable LOS, an applicant must wait for scheduled public
improvements to roads before development may occur. Alternatively, the
applicant may construct roadway/intersection improvements to address the LOS
and to mitigate the traffic impact of development.

The Opinion indicates the Planning staff and the applicants presented different traffic
study results and offered different sets of recommended improvements for the Board’s
consideration. The Planning staff proposed the applicant be required to:

o Construct A-298 as a 2-lane arterial road from Great Seneca Highway to a point where
the Pleasant’s property begins construction to tie A-298 into Relocated MD 118;

. Construct a separate right turn lane on northbound Great Seneca Highway to eastbound
MD 117 (Clopper); and

. Widen MD 117 with 24 feet of additional pavement width on the south side (from the
ending point of CIP project relocated MD 118 to Great Seneca Highway) including
construction of a bike path and curb as recommended by the master plan and required by
the Maryland State Highway Administration (SHA).

The applicant(s) proposed to either:

. Comply with the SHA required construction of A-270 to arterial road standards with 80

feet of right of way;

. Widen MD 117 (Clopper Road) by 24 feet of additional pavement width, as required by
SHA: and

. Dedicate 4 lanes of A-298 (Hoyles Mill Road) and provide access points to the sites
shown.

Alternatively, the applicant(s) proposed to:

3 Widen A-298 to 2 lanes from Great Seneca Highway to the western boundary of the site;
and

. Construct A-270 to 80 feet of right of way.

The applicant stated that requiring construction of A-298 and widening MD 117 were
cost prohibitive and unnecessary, and suggested that an earlier regulatory approval of a nearby
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site which had resulted in modifications to the local road network had rendered the original basis
for A-298 at 4 lanes invalid.

_ The Board approved the project subject to the transportation improvements proposed by

Planning staff, with 1 modification. The Board cited Section 50-24(b) of the county code as the
basis for requiring improvements to MD 117 and dedication of Great Seneca Highway. The
Board acknowledged that the site is bordered by these 2 roads which are both publicly
maintained and stated:

Section 50-24(b) of the Subdivision Regulations explains that for lots fronting on
an existing State, County or municipally maintained road, a subdivider is required
to show dedication for widening the existing right-of-way. In addition, a
subdivider must provide such reasonable improvements (including sidewalks) to
the road in front of such lots as necessary to serve the needs of the subdivision for
access and traffic as required by the road construction code.

The Board also found that A-298 and A-270 were necessary to provide internal
circulation and road connectivity, but that the applicant should not be required to underwrite the
public acquisition costs for that portion of the right of way it did not control. Specifically, the
Opinion stated:

Further consideration of the plan reflects the proposed alignment of A-298
(Hoyles Mill Road). As demonstrated on Exhibit 2, this road is an integral part of
the internal development of this site and provides a necessary linking road
connection. The Applicant suggested that traffic from the site and from other
locations would not use A-298 as a connecting road. The Board is persuaded
otherwise by the testimony and evidence presented. The Board finds no support
for the suggestion that traffic will utilize a longer route along MD 117, around the
site rather than a shorter route, through the site on A-298.

In addition, the Planning Board finds that both A-298 and A-270 are necessary for
the internal circulation of the proposed development. As shown on Exhibit 2,
A-270 provides the single access from this site to MD 117 (Clopper Road) and
A-298 provides the single access to the site from Great Seneca Highway.

Notwithstanding, the Board agrees with the Applicant that it should not be
required to underwrite public acquisition of that portion of the A-298 right of way
adjacent to the site but not owned or controlled by the Applicant. Rather, the
Board finds-that the Applicant must complete construction of this portion of
A-298 provided the land is acquired for public ownership.

Condition #1 explained the Board’s modification as follows:
Prior to MCPB release of building permits, all necessary roadway design shall be

-approved and roadway improvements under construction as outlined in the
Transportation Division memo dated August 3, 1995, with the exception of the
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portion of proposed A-298 which is not owned or controlled by the Applicant, and
will be acquired for public ownership by Montgomery County. Design and
construction of A-298 in the area to be acquired for public ownership shall
commence upon the later to occur of design and construction of the portion of
A-298 controlled by the Applicant or conveyance to Montgomery County of the
area to be acquired for public ownership.

In sum, for the 3 KVCDD Infrastructure Items with explicit references to the Planning

Board’s Opinion, OLO’s review found:

The Board’s Opinion identified A-270 Kingsview Village Avenue as a SHA requirement
and “necessary for the internal circulation of the proposed development”, Staff did not
explicitly identify this item as a requirement of its LATR analysis.

The Board’s Opinion identified A-298 Leaman Farm Road as necessary for the internal
circulation of the proposed development and also stated that staff recommended it to
“address unacceptable traffic conditions based on the LATR findings”.

The Board’s Opinion and the Transportation staff memorandum identified Clopper Road
(MD 117) as an SHA requirement. The Board’s Opinion also identified it as a bordering,
publicly maintained street and referenced requirements in 50-24(b) that apply to these
types of streets. Staff did not explicitly identify this item as a requirement of its LATR
analysis.
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Introduction

Over the years, the County has enacted numerous laws and regulations that have defined
~an array of public/private partnership arrangements designed to provide and fund public
infrastructure. As a result, when the Council enacted the Development District Act in 1994, it
created an infrastructure financing mechanism that was layered on top of:

e . Longstanding exaction practices administered by the Planning Board;

o A (transportation) development impact tax administered by the County Department of
Public Works and Transportation; and, A

° A system development charge administered by the Washington Suburban Sanitary
Commission.

This appendix examines' select instances of how the County’s implementation of the
Development District Act related to some of the pre-existing strategies to provide or fund public
infrastructure which preceded it. This appendix is organized as follows:

. Part A introduces the concepts of exactions and development taxes;

. Part B presents a brief history of the use of exactions and development taxes in
Montgomery County;

. Part C examines the relationship between development district taxes and WSSC’s
system development charge; and

. Part D examines the relationship between development district taxes and impact taxes.

A. Understanding Exactions — In-Kind Contributions and Development Taxes

Regulation for Revenue: The Political Economy of Land Use Exactions (1993) by Alan
A. Alishuler and Jose A. Gomez-Ibanez analyzes the growing use of development exactions.
The following overview highlights some of the authors’ key points and themes, which provide
useful background for a review of the County’s development district law and iis implementation.

1. Definition and Use¢ of Exactions

For the purposes of this discussion, an exaction is a mandate that a government imposes
on a real estate developer in exchange for receiving a permit. Generally, exactions fall into 2
broad categories: in-kind or financial. Examples of in-kind exactions are a requirement to
dedicate a right-of-way for a road and build it, to install a water line, or to build a moderately
priced dwelling unit. Examples of financial exactions are impact fees or other development
charges.
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Since the mid-70’s, governments’ use of exactions has grown significantly: more
communities impose exactions; they are used to address a broader range of purposes; and the
contribution rates are higher. A nationwide survey of the use of exactions in 1985 by Elizabeth
~ D. Purdum and James E. Frank found:

. Before 1960, fewer than 1 in 10 communities used exactions, and the most frequent uses
were for road and drainage work, water and sewer lines, police stations and parks.

. By 1985, 9 of 10 of the communities used exactions. Of these, 88% imposed some type
of land dedication requirement, 89% imposed build/install requirements, and 58%
required cash payments.

Altshuler also analyzes the data from Purdum and Frank to understand how the use of
exactions for different purposes grew between 1955 and 1985. He reports:

. Between 1955 and 1964, at least 20% of the responding communities had enacted
exactions for police stations and parks;

. Between 1960 and 1969, at least 20% had exactions for roads, schools, water lines, water
treatment facilities, sewage treatment facilities and solid waste;

o Between 1965 and 1974, at least 20% had exactions for affordable housing; and
. Between 1970 and 1979, at least 20% had exactions for open space and fire stations.
2. Approaches to Determining Exactions

In theory, the amount or type of an exaction must closely relate to the impact of the
development. As Altshuler states, “the explicit purposes of exactions must be to finance service
capacity for future occupants or to alleviate negative project impacts on the wider community™.'
While the requirement for a nexus might create an expectation that exactions are determined by

formulas, in practice “. . . most exactions are negotiated, and judicial oversight is rare”.

Altshuler reports that the Purdum and Frank study showed most exactions were flexible
at least in part. He notes:

Only 14% of the communities with build/install requirements, 23% of those
requiring land dedication, and 46% of those requiring cash payments relied purely
on formulas. The majorities that did not were more or less evenly divided
bctweensthose utilizing “standards with some flexibility” and those deciding case
by case.

! Altshuler, Regulation for Revenue, p.51.
2 d. at 54.
3 1d at 36.
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Altshuler reports that although courts have expressed interest in precise exaction rules,
this appears to be an uphill battle because it directly contradicts a forty-year trend in zoning
regulation to embrace more discretionary approvals. Until the early sixties, zoning was a system

of precise, fixed regulations. Since then, however, communities have enacted regulatory systems
~ where permission to develop is discretionary. Altshuler cites Susskind and McMahon who
observe that this discretionary system of negotiated regulations requires “the city and the
developer [to] bargain over the scope and character of each project and agree on the value,
timing, and format of compensatory payments or actions for which the developer will be
responsible”.* '

3. The Institutional Dimension of Administering Exactions

Governments typically codify mechanisms to impose exactions in subdivision and/or
zoning ordinances which are often administered by independent, quasi-judicial citizen
commissions. As a result, Altshuler observes, “local planning and land use regulation
traditionally have been outside the mainstream of local decision making”. He continues:

When actually planning, local land use agencies have tended to ignore fiscal and
other immediate considerations, preferring to articulate long term “feel good”
visions. As exactions have come into fashion, though, it has become increasingly
apparent, first, that land use regulation is about community objectives, not just the
resolution of private conflicts; and second, that to be effective as a communal
instrument it must be thoroughly integrated with fiscal, environmental, and public
works policy making. Where exaction financing is well advanced, these ideas are
now taken for granted, and this integration is often far advanced.’

4, How Exactions Differ from Taxes

The underlying legal theory of exactions is that when a government reasonably
determines that certain public needs are “ ... attributable to a development, a government can
require a development to internalize these costs”. From this perspective, exactions are
comparable to user fees, and legally there must be a close relationship or nexus between the fee
and the development impact.

In contrast, a government can impose a tax to raise revenue for a general public purpose.
In principle, there does not need to be a close relationship between the source of the revenue and
what it is used for.

Many communities have established impact fees at levels that are designed to cover the
cost of facilities to serve new growth, so that they can forego property tax increases (which
would affect existing residents) to pay for these facilities. In Montgomery County, impact taxes
and development district taxes are taxes, not fees. This means revenues from impact and

4 Id. at 56.
Sid at27.
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development district taxes are not limited to paying for facilities to serve new development;
instead, they may also be used to pay for infrastructure that provides a general benefit or serves a
broader public need. In contrast, revenues from the WSSC system development charge must be
~ used to pay for infrastructure that serves the development that pays it.°

5. Who Pays Exactions and Development Taxes

Although exactions are collected from developers and builders during the development
approval process, the limited evidence that exists suggests that these participants do not bear the
ultimate cost. Instead, the costs of exactions are either passed back to the original landowner (in
the form of a lower price for the land than the developer would have paid otherwise) or forward
to the homebuyer or renter. According to Altshuler, “. . . the ultimate burden or incidence of

exactions, like that of other taxes or fees, falls on the parties that are least able to evade them”.’

Altshuler identifies 4 exceptions to this generalization, where developers or landowners
bear the burden of exactions. This occurs: shortly afier the exactions are imposed; when
significant variations exist among exactions locally; in communities with hot real estate markets;
and, in communities committed to growth control.

In communities committed to growth management, he contends that permit shortages, not
the exactions, create high prices for buyers and renters. He observes that developers with
permits reap windfall profits which the government may be able to recapture, wholly or in part,
by levying exactions. Altshuler reports that limited empirical evidence exists about exaction
payments, but the few available studies support the view that exactions are passed on to property
buyers or renters.

6. The Appeal of Exactions and Development Taxes

According to Altshulér, the use of exactions has exploded since the ‘70s because they
offer a politically viable way to raise revenue as well as an effective method to resolve debates
about growth and development. He notes:

The great appeal of exactions is that they generate revenue for achieving publicly
defined purposes without offending any organized blocs of voters. Although
developers would prefer not to be saddled with exactions, they are generally few
in number, not willing to offend officials who can deny their permits, and
optimistic they can pass the costs onto the consumers. So long as they believe
exactions play a role in moderating skepticism about growth, that their
competition are bearing similar burdens, and that the market will support exaction
costs and healthy profit margin, they are willing to go along.®

® See Part C for more information about WSSC'’s systems development charge.
" 1d at 98.
*1d. at9.
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He also observes:

The great political appeal of exactions is that they seem free to nearly everyone
involved in local affairs. They do not show up on anyone’s tax bill, and while
they are likely to drive up developer prices they remain imperceptible even to
purchasers as a distinct cost item . . . So faced with criticism for growing
infrastructure inadequacies, local officials find in exactions a uniquely attractive
instrument to finance at least the portion of community investment requirements
that plausibly can be attributed to new development. Perhaps even more
significantly, they find in exactions a marvelously flexible instrument for crafting
compromises.

Developers are less sanguine about exactions, because they like to keep their costs
down. But they typically view exactions as just one cost item among many, and
they often perceive the alternatives to be prolonged local controversy or outright
rejection of their plans. Their primary concern is to make money. If the total
regulatory package — zoning restrictions, building codes, environmental rules, and
exactions — leaves them room to do so, they almost always are disposed to go
along. If not, they are inclined to look elsewhere for opportunities, or to wait for
another day, rather than to engage in public protest or litigation. Delays are likely
to cost them more than anything they can hope to gain, and they generally have a
continued need for the favorable exercise of regulatory discretion.

His observations about exactions are equally applicable to impact taxes in Montgomery
County.]0
7. Alternatives to Exactions and Development Taxes

Altshuler identifies 4 alternatives to exactions that localities can pursue to address
citizens’ concerns about development:

1. Reject new development and divert growth to other jurisdictions;

2. Seek assistance from other levels of government;

3. Raise local tax rates, user fees or both; or

4, Accept a decline in services by accepting growth without making a parallel investment in
infrastructure."’

* Id at 126.

'* They generally apply to development district taxes, except that these taxes do appear on a homeowner’s tax bill.

'" A modification to option 3 available to Montgomery County is to establish a special taxing district for a specific
geographic area to raise revenues for a particular community facility or service. Practically speaking however, this
approach is limited because currently any add-on property tax assessed in a district will count against the County
Charter property tax yield limit.
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B. A Brief History of Exactions and Development Taxes in Montgomery County

From the day of its creation in 1927, the Maryland-National Park and Planning
. Commission (acting in Montgomery County as the Montgomery County Planning Board) was
authorized to require subdivision applicants to dedicate roadways. This had increased
significance when the County’s first zoning ordinance in 1928 required a minimum street
frontage for each buildable lot. It was also customary for the Commission to receive additions to
the stream valley park system by dedications of land. Montgomery County’s exaction strategies
vary by approach and type of facility.

1. Parks, Open Space and Amenity Packages

The County’s earliest exactions for local parks and open space to support a particular
project began in 1965 with the enactment of the Planning Neighborhood and Town Sector zones.
These zones required land to be reserved for schools, playgrounds, local parks and conservation
areas. These zones were the predecessors to the Planned Development and Planned Retirement
Community zones.

In 1973, the County enacted 3 Central Business District (CBD) zones which created an
option for higher density development in exchange for project amenities. The public sculptures,
high-quality street trees and lighting, and well-designed public spaces in the Bethesda,
Friendship Heights, Silver Spring, and Wheaton downtowns were provided through a
combination of development exactions and public funds,

In 1989, the District Council created the RMX-2 zone, which is the zoning for the
Clarksburg Town Center. Mirroring the approach in the CBD zones, the regulations for this
zone establish maximum commercial and residential density limits. The regulations replaced
specific development standards with a more flexible standard that allows “general commercial
uses and higher density residential uses...provided that they are in accordance with the
provisions of 59-C-10.3, as well as the density, numerical limitations, and other guidelines
contained in the applicable master plan approved by the District Council. Since then the Transit
Oriented Mixed Use zones took a similar approach.

2. Roads and Schools

In Montgomery County, new development has always been required to build the on-site
streets in a new subdivision because they are needed for access to each property. During the past
30 years, the governing premise in this County has also been that new development should pay a
share of the off-site transportation improvements needed to address the additional traffic
generated by a development. This was first manifested during the 1970’s with Planning Board
conditions on individual subdivision approvals, and enhanced by the road clubs of the 1980’s
and, more recently, by development districts in Germantown and Clarksburg.
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We have no reliable estimates as to how much that new development has paid directly for these
off-site transportation improvements, but roads in some areas — notably Germantown — were
financed largely by exactions on new development. In Germantown, improvements to key
~ segments of MD 118, MD 355, MD 117, Father Hurley Boulevard, Middlebrook Road, Wisteria
Drive, and other roads were paid by forms of development exaction. Some of these costs were
passed on explicitly to new homebuyers and tenants, and some were borne by developers.

Road clubs (early 1980°s). Road clubs allowed multiple builders developing in a
common area to share the cost of a road improvement required as a condition of subdivision
approval. New homes were required to pay $300 annually to cover the developer’s principal and
interest for major off-site road improvements. Two of the first road clubs were established in
Germantown to build relocated MD 118 through what is now the Germantown Town Center.

Transportation impact fee/tax (1986-present). County Executive Gilchrist proposed
impact fees on new development to fund master-planned improvements that would increase
transportation capacity. He initially proposed fees in 3 areas: Germantown, Clarksburg, and
Eastern Montgomery County (Fairland/White Oak and Cloverly). However, he retracted his
proposal for fees in Clarksburg when Planning Board Chair Christeller argued that an impact fee
there would generate premature development pressure. The Council enacted the impact fee law
in April 1986, and it took effect that August.

The law has been revised many times in the past 2 decades. The fee rates were amended
biennially to reflect construction cost inflation, updated master plans, and other policy changes.
In 1998, State road improvements were dropped from the list of projects eligible to be funded.
In 1990, the law was successfully challenged in the Maryland Court of Appeals, resulting in
curative legislation which converted the fee to an excise tax. In the late 1990’s Clarksburg was
added as a third impact tax district. In 2001, the Council enacted a countywide impact tax law
for the first time, setting the rates in Metro Station Policy Areas (MPSAs) at half the level as
cisewhere; then-County Executive Duncan vetoed the bill, and the Council did not override his
veto. Later in 2001, the Council enacted Mr. Duncan’s version of a Countywide impact tax,
which had the same general structure but with lower rates and an extended (2-year) phase-in
period.  Finally, in 2003, the Council raised the rates substantially; setting Clarksburg’s
residential rates 50% hlgher than the general rates and its non-residential rates 20% higher;
tightened credit provisions;'? implemented an automatic biennial inflation-based rate adjustment;
and allowed future Councils to revise the rates by Council resolution (as opposed to legislation).

Development Approval Payment (1993-present). The Council approved an alternative
review procedure proposed by then-Councilmember Adams as part of the FY93 Annual Growth
Policy which allowed developments in certain MSPAs, as well as small residential subdivisions
(no more than 100 units per subdivision) in most other policy areas, to meet their transportation
adequate public facilities requirements by paying a Development Approval Payment (DAP) at
building permit issuance. The DAP rates, established in Chapter 8 of the County Code, are
virtually the same as the Construction Excise Tax rates adopted in 1991, which never took effect.

2 Bill 31-03, Transportation Impact Tax — Amendments, enacted on October 28, 2003, amended Section 52-55,
Credits, to provide that a credit expires 6 years after it is certified by DPWT and to provnde that DPWT must not
certify a credit for any improvement to a State road with certain exceptions.
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DAP revenue was to be used for transportation capacity improvements in rough geographic
proportion to the location of the subdivisions making the payments, except that 20% of the
revenue was diverted to the Housing Initiative Fund (HIF). :

Over the years, very few MSPA developments opted to use this alternative review
procedure, but it was frequently used for small residential subdivisions. The 2003 Growth Policy
(which took effect in July 2004) discontinued the alternative review procedure for small
residential subdivisions. It continued the MSPA procedure, but keyed its approvals to a doubled
impact tax. Some DAP funds still trickle in as subdivisions approved under this procedure reach
the building permit stage.

Development Districts (1994-present). The Council enacted a law in 1994 that created a
process to review and approve development districts. The property owners in a district are
assessed an annual property tax surcharge to pay the principal and interest on County bonds, the
proceeds of which pay for the major infrastructure of the district. Three development districts
have been established: West Germantown, Kingsview Village Center, and Clarksburg Town
Center. Bonds have been issued for the first 2, but the County has not yet issued bonds for the
Clarksburg Town Center district. Two other potential development districts in Clarksburg have
not yet been approved.

Most, but not all, of the infrastructure funded by the development districts is
transportation related. Of the $38,369,000 for development district projects funded to date in the
Capital Improvements Program, $23,723,000 (61.8%) is for transportation projects.

Expedited Development Approval Excise Tax (1998). The Council enacted an alternative
review procedure, commonly known as “Pay and Go”, which allowed most development to meet
its transportation adequate public facility requirements by paying an Expedited Development
Approval Excise Tax (EDAET). The EDAET rates were higher in moratorium areas than in
other areas. Several months after “Pay and Go™ took effect, a new Council restricted its scope to
residential development, and a few months later it was repealed altogether. Like DAP, EDAET
payments are still received from subdivisions approved under “Pay and Go,” but this revenue is
diminishing rapidly.

Recordation Tax increment (2002). To generate more revenue for school capital projects,
then-Councilmember Subin proposed increasing the recordation tax rate by about 57%, with the
increment dedicated solely to the capital program of Montgomery County Public Schools and to
Montgomery College’s educational technology projects.

Public school impact tax (2003). Then-Councilmember Perez and Counciimember
Andrews proposed the public school impact tax as a corollary to the Development Impact Tax
for transportation facilities. Unlike the transportation impact tax, the school impact tax applies
only to residential development, and its rates include an element of progressivity: a single-family
detached home larger than 4,500 square feet pays a §1 increment for each square foot above that
level, with a maximum increment of $4,000.
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3. Water and Sewer Facilities

In 1993, the General Assembly approved legislation authorizing the Montgomery and
- Prince Georges County Councils to establish, and the Washington Suburban Sanitary
Commission (WSSC) to impose, a System Development Charge. The General Assembly
authorized this charge so that new development would pay for that portion of the Commission’s
Capital Improvement Program needed to accommodate growth in WSSC’s customer base. The
General Assembly established the System Development Charge a year before the Council
enacted the County’s Development District Act. The next section examines the coordination of
these laws in practice.
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C. Coordinating Development District Taxes with WSSC’s System Development
Charge — A Chronology of the Clarksburg Town Center Water Main

, This section examines how the implementation of WSSC’s system development charge

and the County’s development district tax were coordinated in practice. It provides a brief
description of WSSC’s capital programming responsibilities and its procedures for administering
the System Development Charge. This overview is followed by a chronology of the Clarksburg
Town Center (CTC) Water Main, an infrastructure item currently approved for CTC
Development District funding.

This review shows that a disconnect exists between two different financial exactions that
are each intended to pay for facilities required to serve growth: the Systems Development
Charge and Development District bond revenues. If the Council does not address this disconnect
for the CTC Water Main, the developer apparently could be reimbursed twice for the same
project costs.

1. Capital Programming and Implementation of Water and Sewer Facilities

Washington Suburban Sanitary Commission (WSSC) is a state chartered, bi-county
agency charged with planning, designing, constructing and operating water and sewer services
for Montgomery and Prince Georges Counties. The responsibilities for water and sewer service
decisions in Montgomery County are shared among the Montgomery County Council, the
County Executive and the WSSC. Maryland Code Article 29, Title 7, sets forth the procedures
for the WSSC Capital Improvements Program.

° As required by Section 7-104, before October 1 of each year, WSSC must prepare and
submit a capital improvements program to the County Executive and County Council.
The capital program must include all major projects."?

. As required by Section 7-105(a), the County Executive must “submit recommendations
and suggested amendments about the WSSC Capital Improvement Program as an integral
part of the comprehensive 6 year Capital Improvements Program required by the
Montgomery County Charter”. The County Executive makes recommendations to the
Council by January 15 of each year,

. The County Council, as the County’s fiscal authority, annually reviews and approves
WSSC’s operating and capital budgets.

¥ Section 7-101(b) defines major projects to include sewer mains at least 15 in diameter, water mains at least 16”
in diameter and sewerage or water pumping stations, force mains, and storage or other facilities,
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2, Authority and Requirements for WSSC’s Systems Development Charge
(SDC) ‘

. The requirements for WSSC’s system development charge are set forth in Section 6-113
of Article 29 and explained in WSSC’s Water and Sewer Authorization Manual.

. Section 6-113(b), System development charge — imposition, provides that WSSC may
- impose a SDC payable by an applicant for new service. The charge is payable when an
applicant files a plumbing permit application.

. Section 6-113(c) provides that the Montgomery and Prince Georges County Council shall
meet annually to discuss and approve the amount of the system development charge. The
Councils must base the charge on the actual cost of construction of WSSC facilities. The
charge was phased in over a 3-year period.

. Section 6-113(e) provides that WSSC may only use the funds collected to:

o Pay for new facilities where the need is directly attributable to the addition of new
service (constructed after July 1, 1993); or

o Amortize any bond issued in connection with the construction of those new
facilities.

Besides authorizing the County Councils and WSSC to establish and administer a system
of fees based on the amount of facility costs and payable at permit, the law also authorizes
WSSC to enact procedures to coordinate the management of turnkey projects with the
administration of the System Development Charge. According to WSSC’s Budget Unit
Coordinator, this provision was included at the request of the development community in
response to a developer’s desire to build a facility at his own expense so that he can maintain
control over the timing of his development project.

Section 6-113(f) authorizes WSSC not only to establish a facility management system
that allows a developer to design and install a facility, but also to establish procedures for
accepting the facilities into the WSSC system and granting credits equal to the cost of
constructing the facilities. Specifically:

. Section 6-113(f) authorizes WSSC to allow a developer to design and construct any on-
- site or off-site facilities “necessary for a project of the developer” as long as the facilities
are:

o programmed in the WSSC CIP and the Ten Year Water and Sewer Plan; and

o designed, constructed, and inspected in accordance with WSSC’s standards, laws,
regulations, and written policies,
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. Section 6-113(f)(2) requires that after WSSC approves facilities constructed by a
developer under this subsection, WSSC must: ‘ :

o accept the facilities as part of the WSSC system; and

o grant the developer a credit against any charge imposed under this section in an
amount equal to the cost of constructing those facilities.

Two additional sections of the law address how these provisions should be implemented.
Section 6-113(R)(3) sequires the internal auditor of WSSC to review and approve the costs
incurred by the developer. Section 6-113(R)(4) requires the WSSC and the developer to enter
into an agreement incorporating the provisions of this subsection.

As a result of the SDC enabling legislation enacted in 1993, WSSC added 2 new CIP
funding sources to fund projects to support new growth. As explained in WSSC’s CIP,

. SDC “includes anticipated revenue from a System Development Charge and developer
contributions;” and

. Contribution/Other is a source of funds for “projects funded by Applicants for growth
projects where the County Councils directed that no WSSC rate-supported debt is used to

» 14

pay for the project™.

WSSC’s Water and Sewer Authorization Process Manual (accessible online at
http://www.wsscwater.com/dsg-permits/dsg_ws_manual.cfin) explains the implications of the
SDC authorizing legislation. It states:

The 1993 legislation which authorized the WSSC to impose the System
Development Charge also allowed for developers and others to construct the
water and sewer facilities needed for their development, at their expense, subject
to WSSC approval. Upon completion of construction the facilities are turned over
to the WSSC for service and maintenance. To do this, the applicant must execute
a Memorandum of Understanding (MOU) with the WSSC which covers the
design and construction of the facilities in accordance with SOP PD-93-06.
Under this agreement the applicant must pay all costs incurred by the WSSC for
their construction. This would include plan review, supervision and inspection,
and other costs incurred by the Commission. If the facilities to be constructed are
in the Capital Improvements Program, the applicant will receive credits toward
their Systems Development Charge for the eligible cost incurred by the applicant
for 1t‘jhf: design and construction of the facilities in accordance with SOP CUS 94-
03. ‘

“ WSSC Adopted Six-Year Capital Improvements Program Fiscal Years 2007-2012, June 21, 2006, p-5
'* http://www.wsscwater.com/dsg-permits/dsg_ws_manual.cfm, Chapter 2, Water and Sewer Service Development,
Part I., Construction by Applicant, accessed August 13, 2007.
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WSSC’s Manual also provides a Water and Sewer Service Staging Flow Chart that
displays the key steps in the authorization and approval of a water and sewer service facility.

(See http://www.wsscwater.com/dsg-permits/dsg_ws_manual.cfm.)

3. WSSC’s Standard Operating Procedures to Implement the Systems
Development Charge — PD-93-06 and ENG-04-01

Following the establishment of the System Development Charge, WSSC updated and
approved 2 related standard operating procedures to implement the law: PD-93-06 and SP ENG-
04-01.

PD-93-06, Procedure for Development a Memorandum of Understanding for the
Construction of WSSC Systems by Others, defines the procedural steps required to allow the
construction of WSSC systems by others. Two key administrative concepts that this procedure
establishes are a Memorandum of Understanding and a Turn-Key Project.

. Section 2.00, Definitions, Memorandum of Understanding (MOU) defines a MOU as
“An agreement issued to cover design and construction of any water and/or sewerage
system or facilities within the Sanitary District in Montgomery and Prince George’s
Counties, Maryland, that will be constructed and financed by others . . .”

. Section 2.04, Definitions, Turn-Key Project states “All projects are to be handled under a
turn-key concept. Under this concept, the Requestor will design and construct all
facilities in accordance with Commission standards and techmical criteria. The
Commission will not accept or approve the facilities for operation until construction and
testing of the facilities have been completed to the satisfaction of the Commission and all
expenses have been paid.

SP ENG-04-01, SDC Applicant Credits and Reimbursements, is WSSC’s current
Standard Operating Procedure for the administration of System Development Charge (“SDC”)
Applicant Credits and Reimbursements. This procedure establishes the following definitions and
provisions for SDC Credit Agreements and SDC Credit Eligible Costs.

. Section 2.8, SDC Credit Agreement, defines this as “An agreement that summarizes the
eligible costs considered for SDC Credit (As described in Section 3.6). The SDC Credit
Agreement is appended to an SEP. The credit agreement is included in the MOU as
Attachment A”.

. Section 3.6 provides that SDC is the “total eligible Project cost incurred and paid by the
Applicant. The SDC Credit is subject to the general guidelines that (1) eligible costs will
be the types of costs that WSSC would have incurred had WSSC designed and
constructed the Qualified Project, and (2) the SDC Credit will not exceed the maximum
amount mutually agreed upon in the SDC Credit Agreement. Eligible costs must be
directly allocable to the Qualified Project.
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Under SP-ENG-04-01,

. An applicant’s SDC credits may not exceed 50% of the estimated total project cost during
construction;
o After WSSC accepts a project and places it in service, the applicant must submit a written

request for audit to WSSC’s Internal Audit Manager, along with an itemized list of
eligible costs;

. After WSSC’s Internal Audit Section conducts a final audit to determine the actual total
eligible project cost, WSSC makes the remaining SDC credits available to the developer
up to the eligible project cost; and

. A developer has the option of applying the SDC credits against SDC charges for another
project or requesting a cash payment.

Finally, Section 3.9 of SP ENG 04-01 provides that an “SDC Credit Agreement will not
provide payment to the Applicant for costs the Applicant did not incur or for costs reimbursed to
the Applicant from other sources”.

4. Chronology for the Clarksburg Town Center (CTC) Water Main Project

In 1994, a year after the State enacted the SDC, the County Council enacted legislation
authorizing the delineation of a special district and the imposition of special taxes and
assessments to support new development. As explained in the Council staff’s report, the
Development District Act authorized the County to use development district revenues to cover
the cost of bonds issued to finance infrastructure improvements located in a district. Section 14-
3(g) explicitly identifies sewer and water systems among the types of public facilities eligible for
development district funding. It does not provide any exclusions for water and sewer facilities
programmed with SDC funds or developer contributions.

This section presents a chronology of the development planning, programming,
construction, financing, and acquisition of the Clarksburg Town Center Water Main Project
(“CTC Water Main”) to examine how the authorization and capital programming of the CTC
Water Main, the administration of the SDC, and the establishment of the CTC development
district tax were related in practice. The chronology reflects:

. WSSC’s project planning, capital programming, construction management, and SDC
administration practices;

. The Planning Board’s regulatory review and approval practices;
. The Executive’s capital programming and development district implementation practices;
and
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. The Council’s capital programming and development district approval practices.

Initial Programming of the CTC Water Main Project. On May 26, 1995, the County
. Council adopted Resolution 13-157, Budget Approval for the WSSC Fiscal Year 1996 Capital
and Operating Budgets. The Approved WSSC Capital Improvements Program included Project
W-46.13, Clarksburg Town Center Water Main. According to the Description and Justification
section of the Project Description Form (PDF), this project was “added at the request of the
Montgomery County Council, March 21, 1995; Clarksburg Master Plan, Stage II”. The PDF
stated that the project scope was developed in FY 1995 and that the preliminary cost estimate
was a placeholder until WSSC completed a comprehensive cost estimate. The PDF displayed
the funding source as “Contribution/Other”. .

The text stated that “100% of this project supports future growth”. It indicated that the
proposed main would provide service to the 1,300 residential units and to the 275,000 square feet
of Commercial/Retail/Civic space within the Clarksburg Town Center tract.

The Planning Board’s Regulatory Approvals. Between June 1995 and January 1998, the
Planning Board issued 3 Opinions for the CTC Project:

. The Project Plan Opinion was mailed in June 1995;
* The Preliminary Plan Opinion was mailed in March 1996;

. The Phase I Site Plan Opinion was mailed in March 1998,

The regulations that form the basis for the Planning Board’s development approval
process require the Planning Board to make a finding about the adequacy of public water to serve
the proposed development. Notwithstanding these regulatory requirements, none of the Planning
Board’s Opinions explicitly states that the site currently lacked public water service, or addresses
who will be responsible for providing the public infrastructure necessary to serve the site.

Neither the Opinions nor the Planning staff reports contain any conditions requiring the
applicant to install and construct a 20” water main, nor do they contain any statements that the
County’s approved capital program includes a proposed water main project that is designed to
serve the CTC Project.

The Project Plan Staff Report contains the only mention of water service. It states that a
16” water main exists adjacent to the site, and makes a declarative statement that water service
will be adequate to serve the CTC Project.'®

' The former Subdivision Coordinator suggested that there may have been a letter from WSSC in the Preliminary
Plan Project file. At the request of Council and OLO staff, the current Chief of Development Review and the
current Community Planning Coordinator for the 1-270 Coordinator reviewed the CTC Project files. They reported
that they did not find any letters from WSSC addressing the adequacy of water and sewer service in the CTC Project
files; however, the Chief of Development Review reported that she did find comments from WSSC recorded in the
minutes of a Development Review Committee meeting.
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Developer’s Application to WSSC for an Extension Authorization. In December 1995,
Piedmont Land and Clarksburg Land Associates TA Clarksburg Town Center Venture, (the
~ original owner of the CTC Project), filed an extension authorization application with WSSC’s
Development Services Group.

In December 1996, WSSC’s Development Services Group approved this application
subject to 18 conditions. WSSC’s comments and additional conditions on the approved
application state, in part: :

The applicant proposes to design and construct the temporary facilities, the 20-
inch water main from the existing 16-inch water line in Route 355 to the existing
16 inch water line in Piedmont Road {W-46.13 as shown in the WSSC’s proposed
FY98 CIP) and Part 4, under Memorandums of Understanding (MOU) with the
Commission. Prior to commencement of design, the applicant will be required to
pay a deposit for the total estimated WSSC cost of plan review. Prior to the
commencement of construction, the MOU(s) must be approved and executed, and
a deposit for the total estimated WSSC cost, including construction, supervision,
and inspection, shall be paid to the Commission. Upon completion of
construction, the facilities will be turned over to the Commission for service and
maintenance. Approval is subject to the applicant complying with Standard
Procedure PD-93-06, which includes provisions for a Memorandum of
Understanding."”

Execution of the CTC Water Main Project Memoranda of Understanding (MOU), the
SDC Credit Agreements, and the Construction Contracts. Following WSSC’s approval of an
authorization request, a developer executes a Memorandum of Understanding (MOU) with
WSSC that addresses the design and installation of the project. The developer also executes an
SDC Credit Agreement that summarizes the eligible costs considered for SDC Credit. The SDC
Credit Agreement is included in the MOU as Attachment A.

According to current WSSC staff, WSSC and the developer executed Memoranda of
Understanding for the CTC Water Main Project since this project was built by the Developer and
was underway prior to July 1, 2000 when the System Extension Permit (SEP) process was
enacted under Maryland law. Beginning in September 2001, following the Council’s
programming approval, WSSC executed 24 separate contracts with the developer to provide for
the installation and construction of the CTC Water Main Project. Exhibit C-1 on page 4C-11
lists the contracts with SDC Credit Agreements, and the SDC Credit Amounts established for
each of these contracts, plus one contract that is expected to have an SDC Credit Agreement in
the future.

Petition for the Establishment of the CTC Development District, In July 2000, the
developer filed a petition to create the CTC Development District. This petition requested that
the proposed CTC Development District fund the CTC Water Main at an estimated cost -of
$326,951. This cost estimate accounted for segments outside the geographic boundaries of the

7 WSSC Extension Authorization Report Number 96-1729A, approved 12-4-96, p.3.
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CTC Project; the developer combined the costs for other segments with the costs of roads located
within the geographic boundaries of the CTC Project. In September 2000, the Council adopted
Resolution 14-648 indicating its intent to consider the creation of a CTC Development District.

Planning Board’s Provisional Adequate Public Facilities (PAPF) Review. In November
2000, the developer submitted a PAPF application to the Planning Board. In March 2001, the
Planning Board sent a letter to the County Executive with its recommended infrastructure
improvements, including the CTC Water Main. The Planning Board recommended CTC
Development District funding for the off-site portion of the CTC Water Main. The Planning
Board’s rationale for its recommendation was that the “improvements to be included in the
Development District should serve the regional area, not just the residents of a single
development”.

Executive’s Fiscal Review. Over the next 18 months, Executive staff managed the
Executive’s review of the CTC Development District petition. As described in the Executive’s
Fiscal Report, this was a collaborative effort led by staff in the Office of Management and
Budget and Finance with input from Planning Department staff in the Community Planning
Division and the developers.

The Executive’s review for the CTC Water Main Project included:

. Consultation with WSSC staff to verify the cost estimate information submitted by the
developer, as required in Section 14-8(a); and

. Consultation with Planning staff to determine whether the project was required as a
condition of regulatory approval.

In June 2002, WSSC’s Development Services Group notified the OMB Coordinator for
Clarksburg that the cost estimate appeared reasonable and consistent with preliminary estimates
developed by WSSC. In its letter, WSSC staff noted that over half of the water main had been
installed, and provided information about other programmed projects in the area. The OMB
Coordinator did not request and WSSC staff did not provide information about the CTC Water
Main project’s source of funds, nor did either staff raise concems about the relationship between
the use of the CTC Development District bond proceeds and WSSC’s SDC credits.

In October 2002, the County Executive forwarded his recommendations for a CTC
Development District to the County Council. His cover letter characterized the CTC Water Main
as one of 3 projects originally proposed by the developer that would provide general benefit to
the Clarksburg community at large. The Executive’s cost estimate, which was $779,000,
reflected the total project cost. The Executive’s Fiscal Report classified the CTC Water Main as
“Not Required,” based on information provided by Planning staff. A discussion under “Items for
Future Evaluation” indicated that any WSSC systems development charge credits accruable to
the district as an item for future evaluation should be handled as part of the implementation
agreement.
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WSSC's Notice of Substantial Completion and Payment of SDC Credits. In July 2001,
WSSC issued a notice of substantial completion for one of the first 2 CTC Water Main contracts.
Subsequently, the applicant submitted requests for audit of the first 2 contracts to WSSC’s
. Internal Audit Manager. In January 2003, the Internal Audit Manager issued final audit reports
and WSSC issued 2 checks totaling $365,212 to the developer for SDC reimbursement.

Establishment of the CTC Development District and Amendment of the Capital Project.
On January 13, 2003, the Executive forwarded his recommended amendments to the County’s
Approved CIP. On March 4, 2003, the Council approved Resolution 15-87, approving the
creation of the CTC Development District.

On March 11, OMB staff forwarded a revised PDF for the CTC Water Main Project to
the Council staff CIP Coordinator. The PDF amended the funding source for the CTC Water
Main Project to show $397,000 in Contribution/Other funds and $382,000 in Development
District Bonds. According to WSSC’s Budget Unit Coordinator, the allocation of $397,000 to
Contribution/Other reflected the actual amount the developer had spent on the project to date; the
atlocation to Development District Bonds reflected the remaining costs at that time.

According to WSSC’s Budget Unit Coordinator, this approach addressed WSSC’s
intention to use the Contribution/Other funding source to show that the Applicant was paying for
the project, and it also met the Executive staff’s desire to display development district bonds as
an intended funding source. The Council Comrmttee packet, prepared by Council staff, re-
iterated the information from the Executive’s letter.'® In June 2003, the Council approved the
FY04 CIP including this PDF. For the next 3 fiscal years (from FY05 through FY07), the PDFs
that were submitted by WSSC, recommended by the Executive, and approved by the Council
continued to show these 2 sources of funds.'®

WSSC’s Release for Service of Additional Capital Project Segments and Payments for
SDC Credits. Between March 2002 and March 2004, WSSC issued final releases for service for
4 additional contracts for the CTC Water Main, and in April 2005, the applicant submitted a
request for audit to WSSC’s Internal Auditor. The Internal Auditor was informed the developer
would be submitting documentation to increase the authorized maximum eligible SEP amounts
for 3 of the contracts. Although the Internal Auditor contacted the developer numerous times
over the next 2 years, she did not receive any additional documentation. In May 2007, given the
lack of response, the Internal Auditor notified the developer that she was placing the audit
request in inactive status.

Current Capital Project Status. On May 24, 2007, the County Council adopted
Resolutions 16-170 and 16-171 to approve the FY08 to FY13 Capital Improvements Program for
WSSC. The Approved WSSC Capital Improvements Program includes Project W-46.13,
Clarksburg Town Center Water Main. In FYO08, the total programmed expenditure for this

** WSSC staff indicate the Executive’s transmittal letter and Council staff packet are the only documentation they
have in the file to explain the change in funding source.

"> WSSC staff reports that it continued to follow this practice in FY05, FY06, and FY07, but it did not follow this
practice in FYO8 or FY09. For these years, the source of funds is only Contribution/Other. WSSC staff does not
have an explanation for why it reverted back to showing only Contribution/Gther.
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project is $33,000 including $3,000 in Planning and Design Fees, $26,000 in Construction Costs,
and $4,000 in Other Costs. The Expenditure Detail (Report CIP230) in'the CIP Budget
Summary Schedules shows the total project cost is $1.098 million. It shows all of the funds are
- scheduled to be expended in FY08.

The PDF in the approved FY08 CIP and the draft FY09 CIP revert to displaying the
sources of fund for the CTC Water Main Project as Contribution/Other. The PDF indicates the
project construction is 95% complete. WSSC’s Budget Unit Coordinator anticipates WSSC will
close out the capital project in FY10.

As of September 2007, WSSC’s SDC Credit and Voucher data show:

. WSSC has issued a total of $365,212 to the developer in SDC reimbursements for two
audited contracts;

. WSSC has placed four contracts in inactive status. These contracts have a combined
SDC Credit balance of $98,696, which represents 50% of the authorized maximum
eligible SEP amount; and

. WSSC has not received an audit requests for three contracts, which have a combined
SDC Credit balance of $91,809.50 (representing 50% of the authorized maximum
eligible SEP amount).

If the remaining balance of $190,505 is doubled, it equals $381,010. This amount represents the
additional amount WSSC has b