Resolution No.: 18-245

Introduced: September 15, 2015
Adopted: September 15, 2015
COUNTY COUNCIL

FOR MONTGOMERY COUNTY, MARYLAND

Lead Sponsor: County Council

SUBJECT:  Approval of Executive Regulation 6-15. Local Small Business Reserve Program

Background

1. On May 5, 2015, the Executive transmitted to the County Council, under method (2),
Executive Regulation 6-15, Local Small Business Reserve Program. The proposed
regulation would amend the regulations implementing the Local Small Business Reserve
Program, including an increase to the maximum size of certain service vendors.

2. On June 30, 2015, the Council extended the time to approve ER 6-15 by Resolution No.
18-196.

3. The Council’s Government Operations and Fiscal Policy Committee reviewed the
regulation on July 23, 2015, and recommended approval.

Action

The County Council for Montgomery County Maryland approves the following
resolution:

Executive Regulation 6-15, Local Small Business Reserve Program is approved.

This is a correct copy of Council action.

Linda M. Lauer, Clerk of the Council




Attachment to Resolution No.: 18-245
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2| MONTGOMERY COUNTY
| | EXECUTIVE REGULATION

‘Offices of the County Execntwe =101 Monroe Street ° Rockville, Mary,land 20850

Sub]ect . ' o _ | Number
* Local Small Business Reserve Program : g B 6-15
Originating Department . ' o & - | Effective Date
Office of Procurement . : ) = s eave . e
' ) September 15, 2015

Montgomery County Regulation on
LOOAL SMALL BUSINESS RESERVE PROGRAM

Issued by: County Executive -
- Regulation No. _6-15_
" COMCOR Sec..11B.65. 01
Authonty Montgomery County Code (2014, as amended) Sec. 11B-65
Supersedes: Executive Regulation 2-09 and 21-05 AM -
Coum:ll Review: Method (2) under Code Section 2A-15
Register Vol. _32 __ No.
* Effective Date: September 15, 20] 5
Comment Deadline: __ March 30, 2015 -

Summary: . This regulation amends the Local Small Business Reserve Program Regulations; to .
: 1. Increase the size criteria for services vendors from 50 employees or $5 lmlllon to 100.
" employees or $10 million avetage gross sales mthc most recently completed three
. . fiscal years; .
2. Add language in the qualification criteria to require LSBRP contractors to provide, a:t
a minimum, 51% of measurable work on the contract, meamsredbytbc dollar amount,
unless the Director specifies, in writing, a lower percentage based on a paructﬂar ’
. contract’s scope of work;
3. Update certification procedure language to replace ‘LSBRP self- certification™ with
“Local Small Business Reserve Application” to minimize confusion; and,
4, Update language in the definitions section and the exemption categories section to
keep consistency with the LSBRP Bill and other cc_)mpliance programs.

Staff contact: - Grace Denno, Chief . ‘
Office of Business Relatlons and Compbanoc Oﬂice of Procurement
240-777-9959

Address: .~ - - Office of Procurement -
255 Rockville Pike, Suite 180
Rockw]le, Maryland 20850

Background: | This regulation implements Chapter IIB Article XV of the County Code, wrtb.thﬂ abovc
; : amendments. '

—
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MONTGOMERY COUNTY
EXECUTIVE REGULATION

Offices of the County Executive * 101 Monroe Street * Rockville, Maryland 20850

Subject i ‘ . Number
Local Small Busmoss Reserve Program _ 2T 615
Originating Department L Effective Date .
Office of Procurement - *

Scction 11B.65.01 Local Small Business Reserve Program is amended as follows: ‘

11B.65.01.01 Authority

In accordance with the requirements of Montgomery County Code § 11B-17A, and the Program
authorized under Chapter 11B, Article XV of the County Code, as codified at §§ 11B-65 through 70, this
Executive Regulation establishes definitions, processes, and procedures to administer and implement the Local
Small Business Reserve Program. : _

11B.65.01.02 Deﬁmtmns

The Definitions noted in the County Procurement Law and related Regulanon apply to thm Regulation, unless
stated othermse :

() Broker - A person that conducts business (other than real estate, mvestment or insurance sales) on
. a pass-through basis and with respect to: o

(i) Supplies:
a. Does not own, operate, or maintain a place of business in which supplies of the general

character required under the contract are kept in stock in the regular course of business,

b.. Does not regularly assume physical ol_lstodir or possession of supplies of comparable
character to those offered to the County, or

c. Exclusively acts as a middleman in the provision of supplies offered to the County; or

(1i) Services: does.not regularly maintain the capabi]ity, capacity, training, experience, and
applicable regulaiory licensing to directly perform the principal tasks of a contract with the
County, and acquires the services elsewhere, for the benefit of the County.

(b) Combined Dollar Value of Contracts - A Usmg Department’s total, combined dollar value of
procurement contracts for goods, services, or construction during a given particﬁlar fiscal year.
This has the same meaning as “total dollar value of procurements” as that term is used in County
~ Code § 11B-66(b) and (c).

(c) Director - For purposes of this Regulanon related to the Local Small Business Reserve Program, the
term “Dn‘ector” means the Director of tho Office of Procurement.
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| MONTGOMERY COUNTY
EXECUTIVE REGULATION

Offices of the County Execuﬁve ° 101 Monroe Street * Rockville, Maryland 20850

Sub] ect

Nu.uiber

Local Sma]l Busmess Reserve Program . ' o ; 6-15

OUriginating l_}epartmenf _ . o ' . Effective Date
Oﬁce of Procurement K ‘ - ‘

(d)

©

o

'I(g)

()

@

' Department For purposes of t]:us Regulation related to the Local Small Business Reserve Program,

the term “Department” means the Office of Procurement_

Employment or Employ - The measurement of the number of péople a business did or did not
employ is calculated on a “Full-Timeé Equivalent” (FTE) basis. Any full-time, part-time, -
temporary, or contractual employee, who is not a broker, including an employee of a temporary

" _help firm or a subcontractor, working for and receiving compensation from the business, will be .

included in determining the number of people a business did or did not employ for a particular
period. The averaged sum of the specific FTE employment levels for a business at the end of each

" calendar quarter (i.e., March 31, June 30, September 30 and December 3 1) will determme the

business’s annual F'I'E employment level.

Gross Sales - - The total documented value of sales, before deductmg for expenses customer
discounts, allowances or returns.

Independently Owned and Operated - Where those in possessmn of a contro]]mg interest and those -

directing and managing the affairs of a busxness are free from the mﬂuence oontrol and

; determmatlon of others

Local Sma]l Busmess A for—proﬁt buSmess other than a broker that
6] has its pnnc1pal plaoe of business in the County; - .
(i) is independently owned and operated;. ‘

() " isnota submdla:ry of another business; and

(i\f)- " meefs criteria, size limits, and gross sales amounts noted inthis Regula’uon, moludmg
' those in 11B.65.01.03 below.

Local Small Business Reserve - Any procurement that is lumted to responses from Local Sma].l
Businesses. ,

Local Small Business Reserve Application - An on—]me based apphcatlon system that resuies in the
County’s web site, by which a Contractor completes an on-line apphcatxon, and submits it to the

_ Director for certlﬁcanon as a Local Small Business.

(k) - Local Small Busmess Reserve Daxabase A database tha;t resides in the County’s web site that

stores the list of Local Small Business applicants, and enables search by the business name;.
industry sector, and the County commothy code. : :
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MONTGOMERY COUNTY
EXECUTIVE REGULATION

Offices of the County Executive * 101 Monroe Street * Rockville, Maryland 20850

Office of -Proctxrement

Subject - . Number .
_ Local Small Business sterve Program s s ° 6-15 .
Uriginating Department - : : ‘ ' Effective Dé_tte'

(

(@) "Subsidiary of Another Business - A business controlled by another business that owns all or a

majority of its shares or inferest.

11B.65. 01 03 Crlterla

To qua].lfy as a “Local Small Business,” a busmess must: meet the definition in 11B.65. 0] 02 above;
provide, at a minimum, 51% of measurable work on the contract, measured by the dollar amount, unless
the Director speclﬁes in writing, a lower percentage based on a particular contract’s scope of work; and,
meet the following size or gross sales criteria:

a) The wholesale operations (sale of goods in large quantities usually for resale) of the businenss, if
any, did not employ more than 30 persons, or the gross sales of these business operations did not
exceed an average of $5,000,000 in its most recently completed 3 fiscal years.

(b) The retail (sale of goods in sma.l] quantities directly to the ultimate consumer) operatlons of the

business, if any, did not employ more than 30 persons, or the gross sales of these business
operations did not exceed an average of $5,000,000 in 1ts most.recently completed 3 fiscal yea:rs

(¢) The manufacturing (producing goods from raw materials by hand or by machinery) operations of.

the business, if any, did not employ more than 40 persons, or the gross sales of these business
operations did not exceed an average of $14,000,000 in its most recently completed 3 fiscal years.

(d) The services operations of the business, if any, did not employ more than 100 persons, or the gross

sales of these business operations did not exceed an average of $10, 000 000 in its most recently
completed 3 fiscal years.

(e) The construction operations of the business, if any, did not employ more than 50 persons or the

gross sales of these business operations did not exceed an average of $14 000,000 in its most
recently completed 3 fiscal years.

(f) Gross sales for a business that has been in operation long enc')ugh to file a Federal income tax
statement, shall be determined by thé average of gross sales amounts contained on the tax form(s)
for the most recently completed 3 fiscal years. In the absence of a federal income tax statement, the
business must provide verification that it meets the definition of a Local Small Business, including’
the above size and sales criteria, through audited financial statemenfs. If a business has not existed

for three years, the employment and gross sales average(s) shall be the average for each year or part |

of a year during which the business has been in existence. For a newly formed business, the
determinations regarding size and sales criteria will be based upon then-current employment levels
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MONTGOMERY COUNTY
EXECUTIVE REGULATION

Offices of the County Executive » 101 Monroe Street « Rockville, Maryland 20850

Subject ) Number
Local Small Business Reserve Program : 6-15

Originating Department y : s | Effective Date
Office of Procurement : : - "

as of The time of the Local Small Busmess Reserve Apphcatlon, and pro_]ected gross sales for thaI
fiscal year.

(g) If a business operate_s in more than one of the above-noted business operaﬁons classifications (i.e.,

wholesale, retail, manufacturing, service, and construction), its combined business operations must
meet the above-stated limitation of the more liberal size and sales criteria. For instance, the gross
annual sales limit for wholesale businesses is $5 million; for retail goods, and non-construction
services the limit is $5 million; and for construction services and manufacturing the limit is $14
million. Therefore, the combined operation cannot exceed $5 million annually in average gross
sales.’ Further, regarding size, the employment limit for wholesale and retail business operations is

. 30 PErsons Versus 100 for a service operation. Accordingly, a busmess with both Wholesale and
service classifications can have up to 100 employees

11B.65.01.04 Contract Under Local Small Busmess Reserve Program ‘
(@ Except as prowded in Subsection (c) of this 11B.65.01. 04, this Regulation apphes to a]l

procurements by a Using Department. Any procurement under this Program is subject to all
requirements and procedures otherwise applicable to the procurement under the Procurement
Regulations. Except as otherwise provided by law, the'provisions of this Regulation supplement,
but do not replace, other provisions of and definitions in, the County’s Procurement Regulations
and Procurement Law.

(b) A Using Department must award a minimum of 20 percent of the Using Department’s combined

dollar value of contracts issued for goods, services, or construction to a Local Small Business. ‘A
Using Department need not designate a contract-or a solicitation as a Local Small Business Reserve
in order for it to count towards the immediately preceding requirement to award a minimum of 20
percent of the Using Department’s combined dollar value of contracts awarded for goods, services,
or construction to a Local Small Business. The dollar amount of a contract that is solicited through

the regular Procurement process that is awarded to a certified Local Small Business counts toward

the 20 percent requirement.

(c) The combined dollar value of procmemen’cs by a Using Department under this section doesnot

mclude
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| [MONTGOMERY COUNTY .
EXECUTIVE REGULATION

‘ ‘| Offices of the County Executive 101 Monroe Street * Rockville, Maryland 20850

Subject ' _ . Number
Local Small Busmess Reserve Program . o ' . 6-15
-| Originating Department_ : . : . . .| Effective Date
Office of Procurement ' :
| (1) the value of any contract to which this Reglﬂaﬁoﬁ does not apply because of a conflict with a
State, federal, or local law or a grant requlrement
(2) " a preexisting contract or exteusmn(s) of a preexisting, multl—year contract executed by the
" County; : ’ !
3) a non—competiﬁve contract; )
. (4) a public entity procurement;
(5) ‘an emergency procurement; . '
. (6) abridge contract;
(7) acooperative procurement;
(8) any waiver made under Moufgomery County Code § 11B-67(f); .
(9) any procurement where no Local Small Business is qualified or-able to perform the contract as
. .determined by the Director; or .
- (10) any single procurement that is estimated to exceed $10 million.
(d) In determining whether a Contractor is “qualified or able to perform the contract” ﬁqder '
" 11B.65.01.04(c)(6), the Using Department must make a recommendation as of the time of a
" business’s offer in response to a solicitation based on a Contractor’s reputation, past performance,
business and financial capability and other factors that demonstrate the Contractor is capable of -
satisfying the County’s needs and requirements for a specific contract. This requirement is in
addition to those stated in Section 6.3 of the Procurement Regulations regarding responsibility.
(e) In order for a business to be eligible to reépond to a solicitation-under the, Loc_ﬂ Small Business
Reserve Program, a business must complete and submit the on-line vendor registration, including
the Local Small Business Reserve Application on the County’s.web site, prior to the applicable
solicitation due date and time. The business must receive the Director’s certification as a Local
Small Business prior to any contract award. '
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MONTGOMERY COUNTY
EXECUTIVE REGULATION

Offices of the County Executive * 101 Monroe Street * Rockville, Maryland 20850

| Subject - : ¥ o= ' Number
' Local Small Busmess Reserve Program o _ 6-15
Uriginating Department - ) T E Effective Date -
Office of Procurement . :

11B.65.01. 05 Procedures and Program Operations

(@) Any procurement of goods, services, or construction bya Usmg Deparhnent is ehg;lble for
designation for the Local Small Business Reserve Program by the Using Department director, or
designee, except any procurement that is excluded under Ccmnty Code § 11B-66(c), the items of
which are reiterated in 11B.65.01. 04(0) above: '

(b) A solicitation for a procurement that has been designated under the Local Small Business Reserve
Program must be published in the same manner as'required for other solicitations under County
Code Chapter 11B, Article III ;

(c) The Director will award a procurement contract designated as a Local Small Business ReseIVe in
accordance with County law and Procurement Regulattons except to the extent stated otherwxse in
this Regulation.

(d) A business must affirm and prowde supporting documentation to the Director to show that it is a
"Local Small Business as defined in County Code § 11B-65(a) when required or requested by the
Director: The Local Small Business must complete any required Local Small Business Reserve
Application and any supporting affidavit requu’ed by the Director to demonstrate to the Director
. that it is a Local Small Business.

‘(e) TheLocal Small Business must bé in compliance with applicable Federal, State and County 1aws
and regulations, including those relating to permits, licenses, and zoning that apply to operating the |
business. In addition, the business must operate in or from a physical location, and, among other
things, reference by the business to a post office box or virtual office is msufﬁclent to substantlate a
-physical location from which the business operates. :

(f) Eligibility as a Local Small Business ends if the business has been awarded $10 million in the
. aggregate in County contracts and af least 10 separate contracts, as either a County prime contractor |
or subcontractor, beginning January 1, 2006. The Director will provide written notice to the Local
Small Business when the Local Small Business is no longer eligible for the Program and the
Director will remove the Local Sma]l Business from the Local Small Business Reserve Database.

(g) The Chief Admmshahve Officer may waive the apphcatlon of Moritgomery County Code, Chapter
" 11B, Article XV, to a specific procurement if the Chief Administrative Officer finds that the
application of that Article conflicts with the overall objectives and responsibi]ities of the Chapter.
The Chief Administrative Officer must keep records on the number of waivers issued and the
reason for each waiver. This information must be reported to the Council by the > Department in the
. annual report on the Program under Code § 11B-69(b).
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MONTGOMERY COUNTY
EXECUTIVE REGULATION

Offices of the County Executive » 101 Monroe Street * Rockville, Maryland 20850 . .

Number

Office of Procurement

Subject - . ‘ .
Local Small Business Reservc Program ' ; : 6-15
Originating Department ‘ Effective Date

.
2.
3.

4.
= 8,

(h) Montgomery County Code, Chapter 11B, Article XV, does not give any person, including a Local
: ‘Small Business, any right or status, including standing, to challenge the award of a contract or
subcontract under the County procurement system. That Article is enforceable only through the
oversight fimction of the Chief Administrative Officer and the County Council.

(i) Administration and Implementation: The fo]]owmg delmeai&s the departmental respons1b1htles to
adrmmster and implement the Program:

(1) The Department administers and implements the Pro g;ram It must compile ancl maintain a
comprehensive bidder’s list of Local Small Business applicants that have completed and
submitted the on-line Local Small Business Reserve Application, and post that hst on the
County’s web site. To accomphsh these objectives, the Department will:

a.  With cooperation from the Depaﬂment of chhnology Services (DTS), dcvelc)p an
Internet-based Local Small Business Reserve Database (Database) housed in the
County’s web site that will, at 2 minimum, have the follomng features:

Local Small Busmess Reserve Program description; -
Local Small Busmess Reserve Application module;

Local Small Business applicant database that can be sorted accordmg to the
commodity code used by the County procurement process;

. Local Small Business applicant profile update module; and
" Local Small Busir;ess applicant renewal module.
b. Maintain the Database by:
s

Enhancing the efficiency of the datab ase by mcorporatmg advancements in
database technology; .

Requiring each Local Small Business applicant, before being awarded a County
contract designated as for this Program, to submit documentation to the

" Department that satisfactorily demonstrates that it meets all of ttié requirements of

a Local Small Business as of the solicitation due date and time for that
procurement. - :
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MONTGOMERY COUNTY
EXECUTIVE REGULATION

Offices of the County Executive * 101 Monroe Street » Rockville, Msryland 20850

Subject _ _ _ Number
Local Small Business Reservc Program : , , n 1 6-15

Ongmatmg Department Effective Date
- Office of Procurement =

|

: Tmchng the number and the dollar amount of County contracts awardedlto each

Local Small Business in the Database, in coordmatlon with other Usmg
Departments.

- Removing a Local Small Business from the Local Small Business Rescrve

Database when the Local Small Business has received $10 million dollars in
County contracts in the aggregate and at least 10-separate contracts, as speclﬁed

“in 11B.65.01.05(f).

Removmg a Local Small Busmess from the Local Small Busmess Reserve :
Database when the Local Small Business fails to meet the definition of Local
Small Business as defined in this Regulation. A removed Local Small Business

‘will subsequently be added to the Local Small Business Reserve Database by the

Director only after the business submits an appeal letter and sufficient supporting
documents to the Director within fifteen (15) days after removal from the list by

the Department. The business’s letter must evidence that the business meets the

definition of Local Small Business as defined in 11B.65.01. 02(h) of this
Regulation. The review and approval of the appeal letter is mthm the sole
dlscretmn of the Du'ector :

Ass1gnmg a unique County Vendor Idenﬂﬁcaﬂon number to each Local Small.
Business in the Database.

c..  Market the Program and Provide Outreach Efforts to Local Small Businesses by:

Advemsmg the Program in the medla, as deemed necessary by the Director to.
increase the public awareness of the Program. ,

Preparing a Program brochure a.nd other necessary collateral material, and
distributing these materials in strategic locations, as determined by the Director,
to enable easy and timely access by businesses in the County.

Parhcxpatmg in County business events at least thrcc times a year to market the
 Program. :

: Worlmig with small business resource groups in the County such as the -Chambcrs‘
. of Commerce, Small Business Development Centers, Women’s Business

Organization, etc., to dlssemmate Program mformatlon to the member busmesscs
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MONTGOMERY COUNTY
EXECUTIVE REGULATION

Offices of the County Executive » 101 Monroe Street » Rockville, Maryland 20850

- Subject | Number -
Local Small Business Reserve Program _ ’ 6-15
| Originating Department : e ' . Effective Date
Office of Procurement ‘ : R |
‘5. . Preparing a press release once a year to publicize the Program results.

d. Reporﬁng: By November 30 each year, the Director must report to the Council on the

€.

Local Small Business Reserve Program. This report must include: the number, type, and
dollar amount of contracts awarded under this Regulation during the preceding fiscal year;
the number, type, and dollar amount of each waiver from the Internet postmg requirement
granted by the Director; the number, type, and dollar amount of each waiver pertaining to
the Program that is granted by the Chief Administrative Officer; information about how
these numbers have changed from the preceding fiscal year; and, the extent of outreach
efforts by the Director. The Director will work with the Office of Legislative Ovcrmght to
ensure that the datd needed to conduct a comprehensive evaluation of the program are*
collected.

Take any other action necessary to administer or mplement this Program

(i) The Using Department The Using Department will:

a.

Award a minimum of 20 percent of the Using Department’s combined dollar value of
contracts issued for goods, services, or construction to Local Small Busmesses except as
noted in 11B.65.01.04(c), above.

Nohfy the Office of Procurement upon demgnatlng a procurernent asa Local Sma]l
Business Reserve. -

Search th‘e Local Small Business Reserve Database before conducting a solicitation

- process and before recommending a vendor for award, in a contract that has been

designated for this Program. The Using Department must obtain verification from the
Director, prior to recommending the vendor for award, that the vendor is an eligible Local
Small Busmess '

Track and report to the Director, by September 30 of cach year, the procurement activities
under the Program during the previous fiscal year, in accordance with County Code
Sectlon 11B-69(a) and (b), including:

L. Number; type, and combined dollar value of contracts awérded;

2. Number, type, and combined dollar value of contracts thaI are not included inder
this Regulation, in-accordance with County Code Section 11B-66(c);
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MONTGOMERY COUNTY
EXECUTIVE REGULATION

Offices of the County Executive » 101 Monroe Street » Rockville, Maryland 20850

Subject ' : Number
Local Small Business Reserve Program 6-15

Originating Departmenf I S Effective Date
Office of Procurement . i ' .

3, . Number, type, and combined dollar value of contracts awarded to Local Small
" Businesses. L

4. ' Number, type, and combined dollar va]ue of coﬁtracts that were 1initially
designated under the Program but were not awarded to a Local Small Business,
and the reason they were not awarded to a Local Small-Business.

0 Procedural changes and other related administrative efforts made to. comply WIth
this Regulation, and the associated fiscal impact of such changes. -

. e. Takeany other action necessary to comply with.this Regulaﬁom
(111) The. Deparl:ment will:

a. Developa process to ensure that in any Informal Solicitation, the vendor selection process
used by the Office of Procurement to generate the five random vendor selections required

- under the Procurement Regulatlons mcludm vendors ﬁ'om the Local Small Busmess
Reserve Database

b. The Director must keep records on the number of waivers of a Using Department s

Internet postlng requirement issued in accordance with County Code Section 11B-17A(c),

during a given fiscal year, and the reason for each waiver. The Director must report this
information to the C]:nef Admlmstrailve Officer (CAO) by October 30 of each year.

. (iv) Department of Technology Servmes The Department of Technology Services will assist the
: Department in administering and implementing thc Program, mcludmg that wh.lch is indicated

in 11B.65.01.05().

) The Chief Administrative Ofﬁcer wﬂl

- "a. - Have the.authority to waive the application of this Regulation to a specific contract if the
Chief Administrative Officer finds that the application of this Regulation conflicts with the -

overall objectives and responsibilities of Article XV of Chapter 11B of the County Code.
The Chief Administrative Officer must keep records on the number of waivers the Chief
. Administrative Officer issues and the reason for each waiver. This information must be
. reported to the Director so this information can be included in the annual report to the
County Councﬂ on the Program, as required under County Code Section 11B-69(b). .

b. Provide the overs1ght, function to enforce the Regulation.
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MONTGOMERY COUNTY
EXECUTIVE REGULATION

Offices of the County Executive « 101 Monroe Street » Rockville, Maryland 20850

Subject _ = E , Number
Local Small Business Reserve Program ) 6-15
Originating Department : : 2 Effective Date
. Office of Procurement - :

11B.65.01.06 Penalty; Enforcement

In addition to that stated under County Law, or a particular contract, any person who willfully makes a false
statement to a County official or employee for the purpose of influencing participation in the Program; or
fraudulently obtains, attempts to obtain, or aid another person in fraudulently obtaining or attempting to obtain
public monies to which the person is not entifled under this Regulation constitutes a material breach of the
contract: Accordingly the County may then exercise any available remedy, including, terminating the contract
for default. ;

| 11B.65.01.07 Effective Date

This Executive Regulation takes effect upon approval by the County Council.
Isigh Leggett © M
County Executive

Approved as to form and legality:

RO MR 4Js0/en5

Office of the County Attorney/Date
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