DEPARTMENT OF HOUSING AND COMMUNITY AFFAIRS

Marc Elrich Scott Bruton
County Executive Acting Director

MEMORANDUM
March 6, 2023

TO: Evan Glass, Council President

FROM: Scott Bruton, Acting Director%

Department of Housing and Community Affairs

SUBJECT:  Anmnual Report on the Moderately Priced Dwelling Unit (MPDU) and Workforce
Housing Programs (WFH) Covering Calendar Year 2022

Section 25A-12 of Chapter 25A, Moderately Priced Housing Law, of the Montgomery County
Code 2014 (Chapter 25A), as amended, requires that the Director of the Department of Housing
and Community Affairs (DHCA) submit to the Council President a report on the Montgomery
County’s Moderately Priced Dwelling Unit (MPDU) program for the previous calendar year.
Likewise, Section 25B-24(h) of Chapter 25B, Workforce Housing (WFH) Law, requires the
same for the Workforce Housing Program. The following is an accounting of those affordable
housing programs for calendar year 2022. This report provides information about the creation
and lifespan of affordable housing units through the two programs.

MODERATELY PRICED DWELLING UNIT PROGRAM

Background

The MPDU program provides housing for moderate income households in order to meet the
County’s goal of providing a full range of housing choices for all incomes, ages, and household
sizes. Montgomery County’s MPDU program was the first successfully implemented
inclusionary zoning program in the country in 1974, Inclusionary zoning requires that a
percentage of housing units in new residential developments be made available for moderate-
income households. In exchange for building affordable housing, a residential developer is
eligible to receive benefits, such as a density bonus or additional height.

An MPDU is a government-regulated unit that is required to be affordable to households earning
70% of area median income (AMI) for high-rise rental apartments and all for-sale units, and 65%
of AMI for garden-style rental apartments. The program’s implementation involves both the
public and private sectors. On the public sector side, government staff performs regulatory and
administrative functions to ensure compliance with the Code. On the private sector side, the
program requires participation with the building industry to produce the housing. Between 12.5
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and 15 percent of the total number of units in every subdivision of 20 or more units must be
moderately priced. Some developments exceed those standards in order to take advantage of tax
or development incentives provided in the County Code. As a result, the MPDU program has
successfully produced more than 16,700 affordable units since the first MPDUs were built.

MPDU Progcram Administration

The MPDU rental and sales programs are administered differently. Rental rates (1) are initially
set based on income levels (so that households pay no more than 25% of their income toward
housing), (2) administered by the leasing offices (review of individual applications), and (3)
require annual recertification by tenants as long as they remain in the MPDU. DHCA staff
coordinate with leasing offices to ensure that they are administering the program correctly, but
do not directly apply the program rules.

The sales program is administered at multiple levels by DHCA. Staff work with applicants to
ensure that they have (1) taken all required training, (2) submitted the correct documentation and
are eligible for the program, and (3) are able to apply for units that they qualify for and are
interested in. Staff also work with developers and sales teams to (1) ensure that units meet the
livability standards and price requirements of the program, (2) advertise new and resale units to
applicants, and (3) confirm that the sales process complies with program rules.

Applicants

To become an MPDU Certificate Holder and be permitted to purchase an MPDU, applicants
must complete three (3) stages of review. In 2022, the class schedule was as follows: (1) a First-
Time Homebuyer class, (2) an MPDU Orientation Seminar, and (3) an MPDU Application Portal
training sessions. These programs all were provided virtually to allow for greater attendance.

e MPDU First-Time Homebuyer Class: 24 classes with 2,251 participants (an additional
169 First-Time Homebuyer Class participants took classes from a HUD approved
external agency)

e MPDU Orientation Seminar: 12 classes with 1,396 attendees
e MPDU Application Tutorial: 477 Tutorial participants

In 2022, the MPDU program also issued a Request for Proposals (RFP) to provide some changes
to our education program. Staff completed the RFP process and entered into a contract with a
new vendor that began in 2023. The changes under the new program will ensure that applicants
are better prepared for homeownership and have more post-purchase support. In particular, the
new program includes pre-purchase screening to initially determine if applicants qualify and are
financially ready for homeownership before taking the necessary classes. The new program
extends the previous 2.5-hour first time homeownership training to an 8-hour HUD certification
class. Finally, MPDU homeowners will now have post-purchase workshops and counseling
available to address issues that come with homeownership and to provide guidance to help those
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that struggle to maintain their home. More information on those changes will be provided in
next year’s repott.

The MPDU Application Portal, which was created in 2020, has allowed staff to track more data
on MPDU Purchaser Applicants than had been easily available in the past. (MPDU rental
applicants apply directly to the leasing office of each development and are reviewed and
approved there.) Of the 477 Tutorial participants, all went on to file their MPDU application.
Some were new applications, and some were renewal applicants.

MPDU certificates require renewals every year to update information and re-confirm eligibility
in the program. MPDU staff reviews each application for completeness, income eligibility (both
over and under income for the program), and compliance with other requirements under Chapter
25A. In 2022 applications reviewed were as follows:

e 477 total applications: 374 new applicants and 103 renewing applicants
e 83 applications denied

o 24 because household was over income

o 2 because household was under income

o 1 because they were a previous homeowner

o0 56 because they were incomplete

e 394 applications approved

MPDU Development

The Affordable Housing Programs Section of DHCA coordinates with developers at multiple
stages of the development process to ensure that MPDUs are provided in accordance with the
Code. In order to obtain a building permit, a developer must sign an agreement with the County,
called an MPDU Agreement to Build. At that stage, staff confirm that units are reasonably
distributed so that MPDUs are generally not clustered together nor are they placed in the least
desirable locations of a development. Staff also confirm that the bedroom ratios between MPDUs
and market rate units comply with the Code. Unit layouts are reviewed to ensure livable, quality
units for tenants and purchasers. Agreements to Build are necessary in order to obtain a building
permit at the Department of Permitting Services.

In order to rent or sell any MPDUs, a developer must sign an Offering Agreement with DHCA
that stipulates the rent or sales price of each MPDU. Offering agreements are executed at the
time units are ready to be sold or leased. New development rent rates are based on income and
adjusted for bedroom / household size to ensure that households pay no more than 25% of their
income on housing. Sales prices, on the other hand, are based on construction costs. Prices are
determined based on set standards in MPDU Regulations and are reviewed by staff to ensure the
units remain affordable.
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To keep sales prices more in line with current costs of construction, the County adopted
Executive Regulation 21-22 in 2022, In 2022, staff undertook a 6-monthlong workgroup that
consisted of DHCA staff, MNCPPC staff, nonprofit developers, and for-profit development
representatives. The workgroup thoroughly reviewed standards that had not been completely
reviewed since the early 1990s. Though there had been irregular CPI adjustments to the
regulations, the substance of the regulations had not be reviewed in over 30 years. The final
product increased sales prices to better reflect current construction costs. Regulation 21-22 also
clarified definitions and amended some standards to better reflect more modern priorities, such
as mandating that units include dishwashers and requiring ceiling lights to be pre-installed in
interior bedrooms. Most importantly, the regulations included a built-in automatic price
adjustment that will occur annually based on the past 5-year CPI average. This automatic
adjustment will eliminate the need for a formalized amendment process and will allow
developers to better predict price changes. Despite the price increase, staff reviewed the
affordability of future units under the change and determined that the most common for-sale
MPDU type, the townhouse, would still be affordable to households down to 50% of AML.

The information below describes the number of MPDUs approved and built during calendar year
2022.

The Number of MPDUs Approved

The MPDU Program approved 612 MPDUs during 2022. For the purposes of this report,
approved means that DHCA entered into an Agreement to Build with developers that, after
construction is completed (sometime in the next 1-3 years), those units will be available to future
MPDU participants. DHCA executed 11 new Agreements to Build that will create 612 MPDUs:
15 for-sale and 597 rental. These agreements covered 3,965 total (market rate and MPDU) units.
The MPDUs are 15.4% of the total units in these Agreements to Build. A list of the 2022
Agreements to Build can be found in Attachment A.

The Number of MPDUs Built

There were 184 new MPDUs built during 2022. For the purposes of this report, the number of
MPDUSs built is the number of units reported in Offering Agreements, either for for-sale or
rental. DHCA approved 15 MPDU Offering Agreements during calendar year 2022 for 11
different developments (3 developments had more than one Offering). These Offering
Agreements represented 62 new for-sale MPDUs and 122 new rental MPDUs, for a total of 184
MPDUs. The list of Offering Agreements approved, by development, can be found in
Attachment B.

The list of offerings in a year is not necessarily related to the list of Agreements to Build in the
same year, since Agreements to Build were executed before the first building permit for the
development was obtained. It can take several years for a development to build out. As a result,
the number of units created is very different from last year’s report. While the number of units
approved through Agreements to Build has increased by 172 units or almost 40% over last year
(612 in 2022 compared to 440 in 2021); the number of units constructed this year has
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significantly declined. Last year, there were 320 new units overall, with 135 for-sale and 185
new rental units. In 2022, however, those numbers declined by 136 units or over 42% to just 184
total units built. The hardest hit were new sales, which declined by 54%, likely due to increasing
interest rates, which more than doubled in 2022.

MPDUs Built by Year
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The Number of MPDUs Under Controls

Each year, the number of units controlled through the MPDU program increases as new MPDUs
are built. Since 2005, for-sale MPDUs have 30-year renewing controls. In reality, that means
that most MPDU stay under MPDU controls forever, unless a single owner lives in the unit for
more than 30 years. Because few homeowners remain in their primary residence for 30 years,
most units must restart their 30-year covenants on resale.

Before 2005, for-sale units had 10-year controls, and MPDU owners were required to make a
shared profit payment to the County if they earned a profit on the sale of their MPDU. MPDUs
created before 2005 slowly leave the program as MPDU owners sell their units and pay a shared
profit. The amount of shared profit depends on many factors, including the market sale amount,
and is based on a set formula established in the Code.

Rental MPDUs had 20-year MPDU controls prior to 2005; but since then, rental MPDU
developments have 99-year controls. Six (6) rental properties with MPDUs will reach the end of
the MPDU controls between 2022 and 2025, representing 213 MPDUS; 5 of those communities
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(198 units) will expire in 2023 alone. DHCA has been successful in extending the affordability
period for expiring rental MPDUs, and will continue to try to preserve as many expiring rental
properties as possible. In 2022, DHCA extended one expiring development’s rent rates, the
Montgomery Apartments, by entering into a Rental Agreement and preserved 70 affordable units
for an additional 5 years.

One of the most important features of the MPDU program is how it creates rental units that are
affordable to very-low-income households and to persons with special needs. Approved
nonprofit housing providers are allowed to purchase, or master-lease, up to 40% of the units
created in any subdivision or apartment building. By the end of 2022, nonprofit organizations
owned 340 MPDUs throughout Montgomery County. These units are rented to very-low-income
households and to individuals needing specialized housing. The Housing Opportunities
Commission also purchases MPDUs to rent to lower-income households, and owns 1,135
MPDUs that are used as rental housing.

In 2022, 29 units left the program, having extended beyond their control period. Total shared
profit received in 2022 exceed $1,736,000. In 2021, 35 MPUDs terminated their covenants. As
more 30-year recurring control period units become the majority of MPDUs in the program, we
can expect that the number of shared profit terminations will continue to decrease.

MPDUs PROVIDING AFFORDABLE HOUSING 2021 TO 2022
Change from
2021 2022 2021 - 2022 Notes

For-Sale Units owned by MPDU participants
MPDUs 1,733 1,766 = (still under control period)
Nonprofit 336 345 9 Owned by approved nonprofits and
Owned rented out
HOC Owned 1,279 1,279 0 Owned by HOC and rented out

Units in rental developments
Rental MPDUs 3,145 3,154 o including LIHTC properties
Total MPDUs 6,493 6,544 92
Einred MPDUs
No Shared MPDU owners continuing to live in
Profit Paid 1882 1853 i MPDUs (control period expired)
Total MPDUs 8,375 8,397 22 Ownership: 3619 Rental: 4778
Sold/Paid 18 29 9 MPDU owners sold/ paid shared
Shared Profit profit if owed
Expired Rentals N/A 80 -80 Apartments with expired covenants
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Alternative Payment or Location Agreements

Chapter 25A allows DHCA, at its discretion, to enter into Alternative Agreements for
developments in certain limited instances. Historically, DHCA has approved Alternative
Agreements to avoid MPDU participants paying high condominium or homeowner association
fees. During calendar year 2022, DHCA did not enter into any new Alternative Locations.

In June, however, DHCA did.amend a previously existing Alternative Payment Agreement for
the Claiborne. The County had previously entered into the original Alternative Payment
Agreement with that development in 2020, for a term of 18 months. During that time, the site
plan on which the Agreement was based expired, and the Applicant resubmitted a new plan,
though under a new plan number. The Agreement’s 18-month validity period was expiring. As
the newly submitted site plan was identical to the previous development plan, the County
extended the same terms of the Alternative Payment Agreement for another 18 months. A
complete list of all Alternative Agreements ever approved for the MPDU Program can be found
in Attachment C.

The Use of Funds in the Housing Initiative Fund

The Department is required to report on MPDU alternative payments made to the Housing
Initiative Fund and the use of such alternative payments. During the calendar year covered by
this report, no alternative payments were received. The previous alternative payment agreements
had been satisfied prior to this year.

MPDU “Pipeline”

In previous years, the members of the Planning, Housing, and Economic Development (PHED)
Committee (now the Planning, Housing, and Parks or PHP Committee) have asked for a report
on the development “pipeline” for MPDUs. As a member of the Development Review
Committee (DRC) at the Maryland National Capital Park and Planning Commission (M-
NCPPC), DHCA receives information on pending development applications that contain
MPDUs. DHCA then tracks these projects in the MPDU database from planning approval
through the Agreement to Build and Offering Agreement processes, and ultimately through sale
or rental to eligible households.

Attachment E is a chart that shows currently unbuilt, potential projects. That list includes units in
existing Agreements to Build (though some of these units may be in the construction stage, they
are not yet complete), as well as “New Projects,” which are those that are in some stage of the
planning and development review process in M-NCPPC. The list of Agreements to Build
includes those completed in 2022 and prior years, because construction can often take multiple
years to complete. The New Projects list was compiled from projects staff has reviewed through
DRC in various stages of approval. If these projects build out as planned, over time, almost
4,500 new MPDUs, serving households with incomes of 70% of AMI or less, would be added to
the MPDU inventory.
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WORKFORCE HOUSING PROGRAM

The Workforce Housing (WFH) Program is meant to create housing affordable for households
with incomes at or below 120% of AMI. Unlike the MPDU program, it is not mandatory to
provide WFH units. These units are typically created when recommended under the relevant
Master or Sector Plan or as part of a Development Agreement.

In 2022, there were no Agreements to Build for Workforce Housing completed. There was one
Offering Agreement for Workforce Housing to build 6 new for-sale units at the Westside at
Shady Grove development, in accordance with the recommendations of the 2006 Shady Grove
Sector Plan. Units went on the market in August, but none have sold to date.

There is a previously executed Agreement to Build for 2 more for-sale WFH units at the
Westside at Shady Grove and a rental development there that will include 13 WFH units Those
two pipeline developments could generate an additional 15 WFH units. In the pipeline, Shady
Grove East and another rental project on the Westside (Building B) could generate an additional
104 WFH units (likely all rental). In Silver Spring, Elizabeth House IV is currently proposed to
create another 34 WFH units, but plans may change. These projects are reported on Attachments
A.B.and E.

Attachments:

MPDUs Approved for Construction — Executed Agreements to Build, 2022
For-sale and Rental MPDUs Built and Offered to MPDU Households, 2022
Alternative Location and Alternative Payment Agreements 1989 - 2022
List of High-Rise and All MPDU Rental Developments as of 12/31/2022
MPDU “Pipeline” as of 12/31//2022

MY 0w

cc: Andrew Friedson, Council Vice President
Gabe Albornoz, Councilmember
Marilyn Balcombe, Councilmember
Natali Fani-Gonzdlez, Councilmember
Will Jawando, Councilmember
Sidney Katz, Councilmember
Dawn Luedtke, Councilmember
Kristin Mink, Councilmember
Laurie-Anne Sayles, Councilmember
Kate Stewart, Councilmember
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ATTACHMENT D

MPDU Rental Buildings by Type - as of December 31, 2022

High-Rise Rents # MPDUs High-Rise Rents # MPDUs
1200 East West 31 [Thayer & Spring 59
7001 Arlington at Bethesda 21 Upstairs at Bethesda Row 23
8001 Woodmont 49 Veridian, The 58
Affinity on Georgia 27 Warwick, The 15
Arbor Crest (Senior) 24 ‘Wentworth House 39
Arrive Wheaton 61 Whitnev at Bethesda, The 10
Arrowwood 37 ‘Windsor Bethesda (7770 Norfolk) 30
Atelier 32 Wisconsin Place 28
Aurora at North Bethesda Center 43 2,2_88
AVA Wheaton 41 Number of Properties: 61
Axiom at Cabin Branch 68

Axis at Shady Grove 50 Garden Apartment Rents # MPDUs
Bainbridge Bethesda 30 Ashton Market 3
Bell Shady Grove 43 Avalon at Grosvenor Station 68
Blairs, The 28 Avalon at Traville 65
Brody, The 17 Elms at Clarksburg Village, The 112
Camden Shadv Grove 58 Elms at Germantown, The 48
(Cameron, The 41 Lerner Black Hill 45
(Central (8455 Fenton St.) 31 Mallory Square 50
Citron, The 31 Millstone at Kingsview 64
Core (8621 Georgia Ave.) 35 Rosedale Park 11
Daley (Westside at Shady Grove) 50 Rothbury, The 41
Edge, The 24 Woodward Crossing 4
Element 28 13 511
Eleven55 Ripley 48 Number of Properties: 11
Elms at Century Germantown 118

Elms at Clarksburg — Encore (Senior) 12

Elm, The 57

Fenwick 39 LIHTC/Other Affordable Projects

Flats 8300 (8300 Wisconsin Ave) 45 with MPDU Covenants # MPDUs
Flats at Bethesda Avenue (The Flats) 14 Galaxy, The 31
Flats at Wheaton Station 15 900 Thayer Avenue 16
Gallery Bethesda (1 & 11) 68 Elizabeth House III / Alexander House 103
George, The 25 Knowles Manor (Senior) 29
Hardwood Flats 42 Lindley, The 30
The Henri at Pike & Rose 47 Momentum at Shady Grove 19
Inigo’s Crossing 53 Residences at Thaver Avenue, The 42
Kanso Silver Spring 23 Sandv Spring Village 7
Liberty Mill / Waterford Hills 38 Silver Spring Artspace Lofts 10
Maizon Bethesda 35 Victory Haven 11
Meridian at Grosvenor Station 24 Willow Manor at Cloppers Mill (Senior) 10
North Bethesda Market 64 Willow Manor at Fair Hill Farm (Senior) 20
Palisades of Bethesda 45 Willow Manor at Fairland 16
Pallas at Pike & Rose 32 Woodfield Commons 11
Pearl, The 8 355
Perry, The (Park Potomac) 30 Number of Properties: 14
PerSei at Pike & Rose 30

Premier, The 20 Units Monitored by MPDU Program: 2,799
Solaire10914 Georgia 32 Total Number of Properties: 72
Solaire1150 Ripley 44

Solaire Bethesda (7077 Woodmont) 21 Total Rental MPDUs: 3,154
Solaire 8200 Dixon 61 Total Number of Properties: 86
Solaire 8250 Georgia 51
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