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The employee is in a protected class (based on 
race, gender, and so on).
The employee was qualified for the position. For 
example, an applicant who wasn't hired would 
have to show that he met the requirements for 
the job; an employee who was fired would have 
to show that she was performing the job 
adequately and meeting the employer's 
expectations.



Prima Facie Complaint cont……

The employee was rejected for the position -- in other 
words, the applicants was not hired, or the employee 
was not promoted or was fired.
An employee outside of the protected class was 
selected for the position, or the employer continued to 
look for candidates. For example, an employee who 
claims she was not promoted because she was a 
women could show that a man was promoted instead, 
or that the company continued to look for internal 
candidates after rejecting her.



Disparate treatment is one of the theories of discrimination under Title VII of 
the United States Civil Rights Act; the other theory is disparate impact.

Title VII prohibits employers from treating applicants or employees 
differently because of their membership in a protected class. A disparate 
treatment violation is made out when an individual of a protected group is 
shown to have been singled out and treated less favorably than others 
similarly situated on the basis of an impermissible criterion under Title VII. 
The issue is whether the employer's actions were motivated by 
discriminatory intent. Discriminatory intent can either be shown by direct 
evidence, or through indirect or circumstantial evidence.[1]



Even where an employer is not motivated by discriminatory intent, Title VII 
prohibits an employer from using a facially neutral employment practice that 
has an unjustified adverse impact on members of a protected class. 
Supreme Court Cases
The Supreme Court first described the disparate impact theory in 1971, in 
Griggs v. Duke Power Co., 401 U.S. 424, 431-2 (1971): Title VII "proscribes not 
only overt discrimination but also practices that are fair in form, but 
discriminatory in operation. The touchstone is business necessity. . . . [G]ood
intent or absence of discriminatory intent does not redeem employment 
procedures or testing mechanisms that operate as 'built-in headwinds' for 
minority groups and are unrelated to measuring job capability." 
In 1989, the Supreme Court reduced the defendant's burden of proving 
business necessity to a burden of producing evidence of business 
justification. Wards Cove Packing Co. v. Antonio, 490 U.S. 642, 657 (1989). 
The Civil Rights Act of 1991 overturned that portion of the Wards Cove 
decision. 



Examples of practices that may be subject to a disparate impact challenge 
include written tests, height and weight requirements, educational 
requirements, and subjective procedures, such as interviews. 
Allocation of proof
•Prima facie case The plaintiff must prove, generally through statistical 
comparisons, that the challenged practice or selection device has a 
substantial adverse impact on a protected group. See 42 U.S.C. Â§ 2000e-
2(k)(1)(A)(i). The defendant can criticize the statistical analysis or offer 
different statistics. 
•Business necessity If the plaintiff establishes disparate impact, the employer 
must prove that the challenged practice is "job-related for the position in 
question and consistent with business necessity." 42 U.S.C. Â§ 2000e-
2(k)(1)(A)(i). 
•Alternative practice with lesser impact Even if the employer proves business 
necessity, the plaintiff may still prevail by showing that the employer has 
refused to adopt an alternative employment practice which would satisfy the 
employer's legitimate interests without having a disparate impact on a 
protected class. 42 U.S.C. Â§ 2000e-2(k)(1)(A)(ii).



Employee James Johnson is a 60-year-old white 
male. For the past couple of months his 
coworkers have begun teasing him. They 
constantly refer to him as “old timer” and ask 
him when he is planning to retire. While James 
Johnson performs his duties well, his co-workers 
constantly tease him about trying to keep up 
with “the young bucks”. Mr. Johnson complains 
to his supervisor.





Set a time to privately 
interview the 
Complainant
There is no such thing 
as “this is just 
between you and me.”
Record the facts: 
when did this occur? 
Where did this occur?  
Who was present 
when this occurred?



The employee may ask questions 
regarding leave issues.
The employee may ask to meet 
outside of normal work hours and 
work location.
The employee will ask about the 
process.

Delay in filing:
The employee may fear 
retaliation
The employee may have tried to 
handle it on their own
The employee may be afraid that 
it will be public, and everyone 
will know
The employee did not know 
about you or the office
They don’t want to burn bridges, 
get him/her in trouble or be seen 
as a problem.



Be aware of verbal and non-verbal communication
You are “on” as an investigator. You may need to 
change your professional “persona,” conduct and 
relationship.
Just the facts….. Remain neutral and remember that 
you are fact finding.
Offer support and guidance but remember that you do 
not “represent” them. 
Maintain a file and log of all contact
Report to County EEO
Open and close an intake even if there is no EEO basis



Obtain a signed Complaint form
Notify the Respondent and department Director 
of the Complaint 
Maintain Confidentiality
Immediately commence an Investigation into 
the allegations



Make a list of witnesses to interview
List documents to review
Upon interviewing witnesses, you may need to 
re-visit your investigative plan



Joy Hanes is complaining that she is being 
treated differently because she is female.  She 
states that her co-workers constantly harass her 
and nit pick at everything she does.  When 
asked who specifically harasses her and what 
specifically do they do?  She cites four 
employees, two are male and two are female.



Do not allow employee attorneys to be present
Establish relationship to Complainant
The Respondent should be told what the 
specific allegations are against them
Witnesses (except the Respondent) should not 
be advised of the specific allegations
Always prepare your questions before the 
interview



Always interview witnesses privately

Establish the veracity of the witness
Establish that the witness was present, 
witnessed, or just heard of the allegation in 
question



When interviewing your Complainant always 
ask them what if any proof do they have.  (not 
that they have to have any, it’s the investigator’s 
job to obtain evidence of alleged discrimination)
Be sure to ask the Complainant about what type 
of records would support what they are 
alleging.  
It is ok to have a second person to assist you 
during the interview with the Complainant. (Tag 
Team)
No Tape recorders allowed 



Sarah Simpson comes to you upset and crying.  
She tells you that a co-worker (male) cornered 
her in the station and fondled her breast.  You 
ask her who was the employee and she states 
she does not want to say, she just wants an 
immediate transfer.



Involve the EEO, Personnel, legal or Internal Affairs immediately
Determine whether EEO, Labor, or criminal issue
Interview and obtain statement from complainant
Acknowledge receipt of complaint with both parties
Identify witnesses, draft questions, and interview    witnesses
Consider where to interview, how, and with whom
Obtain additional information (documents, statements, notes from parties, other 
relevant evidence) 
Consider union implications, retaliation issues, and                                                                      
confidentiality
Issue of a transfer or administrative leave if necessary
Write investigative report at the conclusion of the  investigation



Some of the reasons why victims don't report sexual harassment include:
• they blame themselves
• they feel helpless, hopeless, and/or powerless, embarrassed
• they don't know how to report the harassment
• they think that their complaint won't be taken seriously
• they don't trust their own perceptions of what happened -- maybe they 
"misunderstood"
• they don't want to "rock the boat“, labeled, not a “team player”
• they are afraid of the harasser or others 
• they don't think their friends/family will support them
• they don't believe that anything will be done about it
• they don't want to get the harasser into trouble
• they are prevented or blocked by sex role stereotyping

NOT REQUIRED TO REPORT
FEAR OF RETALIATION!



If an individual shares that a discriminatory act 
occurred, you must investigate.  You cannot 
keep it confidential at the Complainant’s 
request.
We can investigate a complaint of 
discrimination, even if the Complainant has filed 
with an outside agency.  An exception to this is 
if the Complainant has filed a complaint that 
involves a criminal act.  We allow the Police 
department to investigate first. We hold our 
investigation in abeyance until the Police 
department completes their investigation.



Complainant: Sarah King has been an 
Equipment Operator with the department for 
eight years. She recently returned from 
maternity leave and approached her supervisor 
requesting a private place to pump breast milk. 
Her supervisor advised her that she would have 
to make her own arrangements and submit a 
leave slip for the time she spent expressing milk.



John Paradiso is a transgender employee who 
has come to you complaining that his co-
workers make derogatory remarks about the 
fact that he is transgendered.  Additionally he 
reports that when he enters the men’s locker 
room everyone immediately departs the locker 
room .  He alleges that some make derogatory 
remarks as they are leaving.



An employee Jamie Li (Asian) complains to you 
that employees treat him as if he has the 
plague.  He claims employees are saying that he 
brought the virus in the workplace.  He believes 
that they are saying this because he is from 
China.



An employee contacts you and states that she 
needs to meet with you privately.  She tells you 
she has a sexual harassment complaint but does 
not want to meet at the office.  She requests 
that management meet her at her home 
because it’s the only place she feels safe.



Jerry Mathers comes into the staff meeting room 
extremely agitated.  You are handing out 
assignments and there are two other employees 
present.  He yells “Roger is Crazy, he’s going to kill 
somebody!”



Jenna Crawley (age 22) comes in to complain 
that she believes that she is being discriminated 
against because of her age.  She says her 
supervisor talks to her as if she is his daughter.  
She further complains that he never allows her 
to operate the heavy equipment.  She states 
that all other employees (over 30) are not held 
back.   



Hsu Kyoto complains to you that at his depot, 
during the snow storms, the co-workers keep  
prayer cards at the dinner table and at each 
meal, someone reads one of the prayers aloud.  
He says he feels uncomfortable because he is 
agnostic.



Questions
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