


























•ji,persdnn:eli Re"giilat<i10ns, .

i 

The Merit System Protection··Board was receht''li)l'!.1 requ.es,te:dr ito:. , 011

inte.rp:ret the. Personnel Regulations for Fire and Rescue Service 
Me'rh ·Systeih' 'Erliployees: of the· Independent Fire and Re.scue Corpora­
tions of Montgomery County as they relate to probationary periods. 
Specifically ., the question 1\l'�s: 

" , Does a m,'e'rit system employee who has 
'· sus;:cessfull/ completed a probationary 

peridd 1 at':sbme time in the past
., 

serve 
another probationary period in a higheri\ri 
level position upon promotion, and is 
he/she considered a probationary 
employee for purposes ·of: retaining 
the position to whiJeh ,promoted,?., 

 i 

After init,ial appointiilen't' 't� a·1nte':r-it/sys:tern: �bsition·, a� · 
individual is i'equirecf,,td s�rV�:''a1 'pr?ba'.ti'0nary.·petii..od asu;part: of 
the examination proces.s; 1• Opdn' -saltisfactdfy .eompletion oft tJ:.>,at 
probation, met-it'. 1 'sfs'tem Sfa tils/i'.,s' a'tta"f:i>.'ed � : "Subsequent ,t'O' that 
time, retention of any position is based upon worJc;.performanee and 
adherence to established rules, regulations, etc •• Failure to 
perform adequately in a position to which promoted would be 
grounds for appropriate adverse action, up to and including removal. 

In our opinion, if an employee were considered to be in a 
probationary status after promotion., the right to return to his/her 
prior position, if unable to successfully complete the assigned tasks, 
would have to be provided to the employee. Such a right would have 
a chaotic effect on the promotional process because of possible 
"humping" of newly promoted persons who were performing satisfactorily. 
To minimize the adverse effect on employees, and to assure the 
effective administration of the merit system, we believe probationary 
periods are required only at the time of initial appointment to a 
merit system position. 

August 3, 1983
FB/bsh 

MERIT SYSTEM PROTECTIO�j
BOARD

��/w.--
( 

Fernando Bren, Chairman 
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I N T E R P R E T A T I O N 

of the 

Personnel Regulations 

The Merit System Protection Board was requested to interpret 
the Personnel Regulations for Merit System Employees of the 
Independent Fire and Rescue Corporations of Montgomery County, 
as amended through September 8, 1982, specifically as to the status 
of Section 28, Interim Regulations and Procedures. 

This issue was reviewed extensively as part of an appeal. 
Testimony during that appeal indicated that Section 28 had been 
extended to July 1, 1982, and from December, 1982 through July, 
1984. There was no indication of any extension from July 1, 1982, 
to December, 1982, and there was no documentary evidence of exten­
sion from August 1, 1981, to December, 1982. Based on this, the 
Merit Syst�m Protection Board ruled that: 

"When the Personnel Regulations were implemented 
on April 1, 1981, Section 28 provided for continu­
ance of all prior regulations until August 1, 1981, 
'except to the extent that such regulations are 
addressed or are in conflict with these regulations'. 
Lacking any documentation to show an extension from 
July 1, 1982, to December, 1982, when the Fire and 
Rescue Commission voted to extend that provision to 
July, 1984, it is this Board's conclusion that all 
prior regulations ceased to exist on July 1, 1982, 
and they would not be applicable in this case." 

It was the judgment of the Merit System Protection Board that 
an extension may not be granted retroactively because the provisions 
had expired on July 1, 1982. In order to utilize any of the expired 
provisions, it would be necessary that they be approved and implemented 
in accordance with established procedures for amending the Personnel 
Regulations. Therefore, it is the interpretation of the Merit System 
Protection Board that the provisions of Section 28, Interim Regulations 
and Procedures, of the Personnel Regulations expired and ceased to 
exist as of July 1, 1982. 

MERIT SYSTEM PROTECTION BOARD 

�kb---
Fernando Bren, ci?airman 

FB/bsh 
September 28, 1983 

- 13 -



INTER PR E,T A T  ION

of the 

' I 

Personnei Regulations 

At the ! hearing on termination of an e,mployee, (Case,,No• :83-.83), 
the que stion \o,'.as ra.i. sed 1;1.s .J:o "".1:io, ,l1ad ilUthority, to :remoy� ,aJJ,

1
,emp;loyee 

from Co:unty. employmenL S�.ction. 21.5 O>J of the ;fers.onn,el ,J;l�g�l.aJ:ions 
states that a Depart)l\e11t tiea:d ,may ... t�l<e, s.1,1�h .acti9:r;i1 if deJegaJ�9 the 
authority by the Chief A:dniinistrative Officer, In reviewing relevant 
law, the.,.�oarcl :n<>t.ed"�hat �ect�.op.,2J9,, Ap�oil).tme1:1,t of,.Otheri!pmployees
of the,, EJCecuU v,e, 13ran:ch,1,pf the, Cha;rter ,9,�. Mont,gome,ry, C9u11.t,X�i Maryland, 
state$_1; 1 , 

, . . . _ . 

'.'All eroplqy1,es ·. qf,,;t;he, E)!:ecutiv.�, Branc;h oth,er th�. 
those specifically pro:v1tdeq ,for in this. Cha:ner .... : l 
shall be appointec;tand;,re'\19ved and, theii\,salaries , 
shall be fixed under the merit system by the heads 

qf. th� . s �yer�l. �ep,�r,tme1,1,ts ,. :offtc;es and :,�genctes 
of ,the i �QUnty .n, ,,. 

;

.. A.,review,,of Art:i,cle �h Merit System ,and Conflict s 9( Interest, 
of the.,·Charterure)('ealed,.t:hat .th�.;author:ity given �P Dep1;1.rtment Heads 
in Section 216 had not, .. been,:c;hanged :or :negated in. any manner by the 
provisions contained,(t;he1;ei11. ,!} ! 

·  ',, 

I;t; is1the judgmt1_nt,·of.t;he 1Meri.t;.Sys:tem �roteG:tion Board that the 
authority set forthdn, See�j,on t ��6 gf the Charter of Montgomery County, 
Maryland takes precedence over the Personnel Regulations for Merit 
System employees. The authority for appointment and removal of 
e!Jlploy,ees W8;S, $peoHi.c;i.J,iy,igiy�n ,to ;Oep��tment:, Office and Agency 

. Heads .by th;El vote.rs, in ia,pp:J;o,ying .·. t.he .. Ch�rter ,' and this a,u:tho:i;-Uy may 
not be removed

1
,by regtiia.ti.o,ns. While t:h1;1:.Board .:r€lc;:ogniz�s t;be , 

legitimate role ,�£,,:the Ghi'�f ;Aqmini�.t:ratisye Qffiqn;- in pe:r;f<;>rming, 
, afterrna,t}! .. :revi.�w.. aml. provicl,in,g.1sy,stei,lic: guidance :to De.pa,rtme11t;, Heads 

in th�. ,. exe:rctse ,os:f the.ii'. ,Ch,a,rte.r :regpqnsibilities, it ,is t�is 
. Board '·s intt1_rprt;ta,tion t.ha;t 1a. D�pa.:rtll}Eillt, Qffice ,or, Agensy Hea,d ,has 

t,he \ at,1t:h,ortty; t:o, jappo
1
int, aqc;l, r..emqve ,.,emp�orees, wi thol;l,t ,,htgl1er: \ le"'.e� 

approval. Therefore, the requirement of. �ectfon 2f •. 5 (q) qf; the 
Personnel Regulations for formal delegation of authority from the 
Ghief .}\dminist:�a,qve,. ,Qfficer prior to taking such action is found to 
be invalid because\it violates the provisions of the County Charter, 

MERIT SYSTEM PROTECTION BOARD 

i'. i - 14 -



I N T E R P R E T A T I O N 

of the 

Personnel Regulations 

As the result of several recent grievances involving .alleged 
discrimination, the Merit System Protection Board has been asked 
to render an interpretation of Section 4.2, Appeals, of the Personnel 
Regulations, which states: 

"If an individual believes that the County has violated 
the policy with respect to race, color, religion, 
national origin, sex, marital status, age or handicapping 
condition, an appeal may be filed with the County's Human 
Relations Commission in accordance with the procedures 
established in Chapter 27, Human Relations and Civil 
Liberties, of the Montgomery County Code, 19,2, as amended. 
Alleged violations involving political affiliation and 
other non-merit factors, shall be filed with the Merit 
System Protection Board in accordance with Seciton (sic) 
23 of these regulations." 

The question is whether a County employee has the option to file 
a compliant with the Human Relations Commission or to file a .grievance 
on matters involving race, color, religion, national origin, sex, 
marital status, age or handicapping condition or if the complaint 
should go directly to the Human Relations Commission and not be a 
grievable matter, At the present time, the County has provided pro­
cedures for filing complaints through the grievance process or directly 
with the Human Relations Commission, and, because of the wording of 
Section 27-21, Procedure for Conplaints Against County, of the Montgomery 
County Code, the Human Relations Commission will not accept a complaint 
from a County employee if a formal grievance has been filed. 

The Merit System Protection Board believes County employees should 
have the same rights as all other County residents, and are entitled 
to review of discrimination complaints by persons who are specialists 
and highly knowledgeable in that area of law. After review of the 
Human Relations Laws, the Personnel Regulations, and Section 33-9, 
E ual Em lo ment ortunit and Affirmative Action of the Montgomery 
ounty Co e, an iscuss1ons wit persons involved in drafting those 

laws and regulations, it is this Board's judgment that since December 2, 
1980, it has been the intent of the County to have all complaints by 
County employees involving alleged discrimination with respect to race, 
color, religion, national origin, sex, marital status, age or handicapping 
condition filed directly with the Human Relations Commission. Therefore, 
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Interpretation 
Section 4. 2, ApPeal's 
Page Two (2)

it is the interpretation· 'o:f<the -"Me:i'it' :system Protection Board that 
such complaints filed under Section 4.2 of the Personnel Regulations 
must be filed directly with the Human Relations Commission. Accord­
ingly;, this···Boa:td finds' that Track 1 5, Discrilllinati!on: ·Grifevartce, of 
the County.;s giievande: procedure is inull :and void, , artd 1 thatif puduant 
to Section 33-12·(1:>);· Gri�vances, of.the·Montgoniery County·(i)ode:,,, 
complaints alleging discrimination with respect 'to,irace;·'. color':,;:'>feligion, 
national origin, sex, marital status, age or handicapping condition are 
not gt:tevable ma.Mers �' 1 r ; 1 : ' ..• 

FB/bsh: 
Novembe!l" 3;1983 
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APPEI\LS AND DECISJONS 

The Personnel Regulations provide an opportunity for employees 
to file appeals with the Merit System Protection Board. Once the 
notice of appeal has been filed, the employee �as ten work days to 
submit additional infor111ation required by Section 23.4, Appeal 
Period, of the Regulations. After this information is re�etved, the 
appeal · is· processed in one of two ways. · · 

First, if the appeal involves a suspension, demotion or dis­
missal, a hearing is scheduled, as req4fred by Section 404 of the 
County Charter. In cases. involving suspension or dismissal, at 
least two weeks' agvance notice of the hearing is req4ired. Upon 
completion of the hearing, the Bq�rd prepares and issues a written 
decision, usually within thre� wee�s of the he�ring. 

The second method for processing appeals requires the develop­
ment of a written record. Upon receipt of the notlce of appeal and 
supplemental information, the County is notified and allowed ten days 
to respond, in accordance with Section 23.6, Notification and Sub­
mission of Record, of the Regulations. The Boara then provides the 
appellant an additional five work days to respond to or colTl!lent on 
the County's submission. The case is then placeq on the Board's 
ijgenda, copies of all documentation are provided to each Board 
member, and the Board discusses the q1se at the next wor�session. If 
the Board is satisfied that the written record is complete, a decision 
is made on the basis of the record. If the Board believes additional 
information or clarification h needed, they either request the 
information in writing or schedule a hearing for the purpose of 
receiving oral testimony. If th� decision is issued based on the writ­
ten record, it is prepared, in writing, and usually released within 
three weeks of the worksession. If a hearing is granted, all parties 
are provided at least thirty days' notice, and a written decision is 
released within approximately three weel<s of completion of the hearing. 

During 1983, the Board received one hundred twenty-five appeals 
In addition, one case was carried over from 1982, and one from 1981. 
Decisions or, Ca$e Numbers 99, 117 and 119 were �till pending at the 
time of this report • 
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SUMMARIES OF DECISIONS 

ON APPEALS 
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COMPENSATION/CLASSIFICATION 

Case No. 83-01 

A Police Officer appealed from the decision of the Chief 
Administrative Officer on his grievance concerning a six month 
delay of service increment. 

Section 8.5, Appeals from Performance Ratings, of the 
Personnel Regulations states, 11Performance ratings are not appeal­
able to the Merit Board except in cases of failure to follow 
established procedures". Failing to find any violation of estab­
lished procedures, it was the unanimous decision of the Merit 
Board that the issue was not appealable under the Personnel Regu­
lations, and it was dismissed. 

Case No. 83-04 

A Firefighter noted an appeal with the Merit Board concerning 
overtime compensation. He had not filed a grievance on the issue, 
and, therefore, it was the decision of the Board that the appeal 
be dismissed for failure to file in accordance with established 
procedures. 

Case No. 83-10 

A Firefighter/Paramedic appealed from the decision of the 
Personnel Director, on behalf of the Fire and Rescue Commission, 
which denied his grievance concerning his movement from County 
service to the independent fire corporation. The Board noted the 
September 28, 1981, Interpretation of Section 15.1 (a) of the 
applicable Personnel Regulations rendered by a prior Board, and 
believed fairness and equity for all parties required further 
interpretation. Accordingly, a new broadened interpretation dated 
March 29, 1983, was issued, and was considered as part of this appeal. 

The Personnel Director had found that the action did not con­
stitute a transfer as defined in Section 15.l (a) 

The Board ·noted that the appellant was allowed to continue 
participation in benefit programs without any indication of a break 
in service, and that the Fire Department attempted to process the 
action as a transfer, and supported the appellant's position in the 
grievance. 
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Case No. 83-10 cont. 

It was the judgment of this Board that under the particular 
facts and circumstances Qf,.the case., th� a,ction. grieved resulted 
in unfair and inequitabl e '-t'reatmetit' of- a career· service employee, 
which clearly was not in the best interest of the Fire Department, 
nor the appellant. The effect of such action was to create a sttu-, \ 
ation where the appellant, as a certified paramedic could not trans'.;.::.·:< 
fer from the Department of �<>rre;tc:tion �nd Re�abil itation to a

Firefigh,ter/Paramedfc .. t>:osHH>n wi,th,.an)ndepeodent f�re depar�ent,,::·,\ 
while another person·, with the exact same qua 11fic?�,ions�.e.mplp;ye:d .. ·· · 
by the County's Department of Fire and Rescue Services could so . · · 
transfer. The Board.couJd.co.nceive .o1\no rational basis for treat­
i�g two. individu�h Wtth: the:}a111f;spe�,1alty !ind qu.a .lJficatipn� 'jp 
disparately and; cpnc,11,1,ded tha,:t, 1R.th.1� c_a$e ,,: sue� ll"eatmeh� ,s,, 
legall.Y,. inJper�i.s,sibl��;, Ifwa-$, the un,a,n,i1110U$'deci.�io,n.,9:f.,ths Nerft, ,''
Sys tern Prot%:tibr. Bo�r�n that }he :,�,P:P.�JJant: s re�o:rds· be �ha·ng�,q to . ,' lreflectJ,tr11nsfer.,. t.hat �.e:,:b

1
e re,inbur,,$,ed !ill sal.ary'm,on,,es loH, 

retroacti've tc f date 'of the"action'f thaf h,ifleave ac¢rual rate'·and'. 
balances be adjusted; and that he be reimbursed for'reasonable '' 
attorney's fees by the Fire and Rescue Conmission. 

APPEA�ED. TO COURT 
• :· '; .; '!-- fjJ.t Case No; s3..:16 ··· 

A Fi'ferighter appealed 'fdrm th�' decision of the ;Fire �'rid ·R�sctle

Conmission on his grievance concerning compensation. ·' · · · 

On July 1, 1972, the appellant was hired as a Fireflghter oy 
an indep�n.dent fi,r:e. c9rporati.on., ;.9". J,y,ly 1. )9,74, t�.at cqrporation 
v.1as brough! into,}h�, Se>.,1.mt,r',s')��yfdJl s'.ys\�nir }ll Pitef,igijters

i , , · .. 
involved, incl,lid1ng ·api,�flla'n.t;: r:ec,:e·,,ve.d. pay adJ.us.tm�nts .wheri,place.d , 
Within, the .:�o�nt}', 'structure/ ��i.�f\�'s:tJl 1:ed • ;� )ay ;:�;areas.�'$!, I the',: . .
appellant was awclre qf 1 � pe�cervect p'r'Qblent 10, the ,COL!nty' s :·.scale, at 
the time of trahsfer, ,but ifid hot Ji le' a'., grievance. ;• ' . 

} j ;' , • ' ; l ; ' , '.' " t [ I ' ' ". ·, '· _ ,/ � ' -. � .; ., < 
' 

' , : ) ; . \· 1--,' - , , '/ ' ' ',' - ,: i, .- ' . ; • ·: '· � ' ,·,1. . . . : ·. ' ·. ' ,; ·, ' 
. . ' ' .. ' . ' ' - . 1' • i ,Th� ,Bbard �as. �.is.t4r�ed'. Jiy :th� ·fa:ct tfi�t the, appell��,� .c!i:d'. no.

t
( 

r�c�tvf � t�sp;ons,e , .:to' ,'.tl�s.:�t��vijr�� \��r oy�r .• t��. �ea,�.� af��n 'ft w�(:,'f'
f1lea. The Board found this HelaY to be ·inexcusal:ile, and hoped that 
st�ps had ,beer) tak�=m :t� el�m\na�e , a re,��rl'.'enc:,•. �9w�vei;!, d��pitE?.-
th, s fact, 'the' Board ·could: ·no:t··oveflook the t,m�lines·s 1 ssue; THe .. 
appell ant was aware of the probl�ht 'af the 'tiinE(it occurh�d· · iri' 19i4','
but did not avail ,himse l,f, of the, app,ropri ate gri f;!.vance process unJi l 
over fivf:Yea�s· 11�\er;" 11 Th��ef�rtf,): 'i't"#�? Jn� clec'isfo�· of'.tn( M!fr}t:, 
System Protetitdn: Bpa!r<f 'that: tfie·'gr"ieva'tice"wa·s not' fi'led in' a 'timely' 
manner:'�ncJ'th'�f'ap'p'�irwafl,d�ni�d?''·'f" ·.··,··; .,,,J :;•\i., :,f;/., . ,.;:; ·,, ;:'.· li 

;n::f 

Case No. 83-24 

An Administrative Services Coordinator appealed from the decision 
of the Chief Administrative Officer on the reclassification of his 
position. The appeal of reclassification of the appellant's position 
was filed in June 1982. The final report of the Classification Review 
Conmittee was to be submitted to all members of the Conmittee for review 
orior to its submission to the Chief Administrative Officer. 
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Case No. 83 .. 24 continued 

The record showed that two members of the Committee had discussed 
specifics of the case with other County officials on an independent 
basis. These discussions were not conducted as part of a Committee 
meeting, nor at the direction of the Committee. Further, the Personnel 
Office employee assigned to assist the Committee was the same individ­
ual who conducted the initial classification study and had made the 
recommendation being appealed. 

The record also showed that the Committee chairperson submitted 
a report to the Chief Administrative Officer, which indicated a 
unanimous decision of the Committee, however, the report itself indi­
cated that the decision was not unanimous, and evidence showed that 
the report had not been reviewed by all of the Committee members, as 
had been previously agreed. In addition, the findings of fact set 
forth in the Committee's report were very general in nature, and did 
not address the specific issues related to the factors considered for 
classification of the position. The findings of the Committee, as 
presented in the report, were essentially a summary of the proceedings 
followed in the case. 

The Board found that the Classification Review Committee did 
not follow its agreed upon procedures for submission of its report; 
that appellant was not offered an opportunity to submit additional 
evidence or a;rgument subsequent to noting his appeal; that the 
individual who recommended the reclassification served as a non­
voting member! of the Review Committee, and, thereby, was provided 
an opportunity to orally defend his position; and that the decision 
appeared to have been affected by� parte communication. 

Accordingly, it was the decision of the Board that the reclassifi­
cation be rescinded; that the matter be remanded to the Personnel 
Office for further review in accordance with established procedures; 
and that appellant be reimbursed reasonable attorney•s fees incurred 
in the matter. 

Case No. 83-32 

A Firefighter filed an appeal from the decision of the Personnel 
Director regarding his pay adjustment upon promotion, but the appeal 
was withdrawn after the parties resolved the issue without action by 
the Board. 

Case No. 83-36/37 

Two firefighters appealed from the decision of the Personnel 
Director (rendered on behalf of the Fire and Rescue Commission) on 
their grievances concerning eligibility for continued educational 
salary differentials. The record showed that: 

1. From 1972 through 1977, the Fire and Rescue
Services Career Personnel were provided an
educational salary differential (ESO) for all
ranks. The approved plan provided up to a
maximum of 10% additional compensation based
on education level attained and rank held.
For the ranks of Private through Lieutenant,
5% was provided for a Fire Science Certificate,
and 10% for an Associate of Arts degree.

,.. 21 -



1· .l, p:, 

' i i •: '.' .; () i' i : :: ·: •, ' '., �: 

Cas.e Nq.,:J3.�-36/37 1c.ont., 
\)'-:·: .. : -·n.l ·! (' .. ,. 

·2. · Bqth,appellarrt� ;re.ceived an A.ssac .iate o;f Arts 
degr,ee,,and werie .granted JO% ESD.'s pnio,r to ,,. 
1971. 

. . . . . . . . 

A n,e .w p,lpn was Jmpl emented on July l, 1976... 
The new, pl an prov,i ded for a maximum of, 5% . , , . ·. , , 

· adq,i:tional ·salary, for any_ rank if a sp�cific; 
eouGation�l leve] was,./ittainecJ. Sp.ecifically, 
an Ass,ociate of )\r,ts degree,. wh .:ich IDj'lde an
ind'fvidua.1 eligi,�le .for 10% under the :Old plan, 

, �as ;required for, Lieutenants to receive .5% 
und�r the new pl an •. 

, ,,f.,'.'1n apprQv,ing .the 'new ,plan, toe Fire ·s�ard, �ul�d
that: 

, , : .. , a. , , EmpJ pyees re.ceivi,ng ESD payme.nts under 
:the , ,old program .as of June :30, .1976,, 

,.,i-mulrl 1 continue to, receive the ESD pay­
ment that th,ey had been receiving. 

b •. On ,Jun�· 1,J.977, further. cla�ifi cation 
was provjded by the Fire Board when, 
-they stated,/' ••• ESD would not be

removed from any individual, however,
as they progress through the career

, ladder, the �SD would .be adjusted to
, ,conform. to the new schedule. • • 11. 

Jf_ • 

. ,c. ,On ,,July 6, it977, the fire .Board modi,. 
fied the ESO policy at the request of 
the County's Chief Administrative

Officer to read as follows: 

• , 11 Employees ·currently r,ecei vi ng. ran
Educationat, Salary Differential wi 11 , · 
.be allowed ,t<:,, c.ontinue any Educational
Salary Differential currently received 
in the same percentage amount as it(sic ) 
currently received ••• Such Educational 
Salary Differentials are only authorized 

• ,for. educational attainment in, excess, ot
any minrtmum. educational �eqwirements . 
.p.ppr.oved in :the ;QfficJa1 class specifi.." . , ·, . f . . •' . . . 1··.. II ca t,on or; ,a ;9-1 V,en c. a�s ,,. . .. , , . , 

5. The appellants cqntinued tp. receive th�1)0% ES_D
whi 1 e ,employed. �s Sergeants.

- 22 -
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Case No. 83-36/37 cont. 

6. On December 5 t 1982, both individuals were
promoted to Lieutenant, and the ESD pay�ents
were reduced from 10% to 5%.

7. A review of employee records revealed that
many Fire and Rescue Service employees were
still receiving 10% ESD payments. Re.cent
promotion forms show that at least one individ­
ual was promoted {in 1982) without a reduction
in the 10% ESD payment, but most individuals
promoted had adjustments made to their ESO
payments.

8. Nine other officers were still receiving 10%
ESD payments, but there was no indication as
to when they were promoted or how long they
have been receiving the payments.

The record supported the Fire and Rescue Commission 1s position 
that the policy implemented in 1976 required modification of ESO payments 

. when an individual was promoted. The Board was satisfied that the policy 
was fo 11 owed in the vast majority of cases. Therefore, it was the judgment 
of the Merit System Protection Board that the action of reducing the ESO 
payments at the time of promotion of the appellants was in accordance with 
established procedures, and the appeal was denied. The Fire and Rescue 
Commission was also directed to review all promotional actions since 
inception of the 1976 policy and to take appropriate steps to assure that 
all promotions were made in accordance with the policy and to take the 
corrective actions necessary to achieve equity. 

APPEALED TO COURT 

Case No. 83-50 

An Assistant Fire Chief appealed from the decision of the Personnel 
Director on behalf of the Fire and Rescue Commission, on his grievance 
concerning overtime pay during unusual circumstances. The record showed 
that: 

l. In February 1983, 'the metropolitan area
received heavy snow, resulting in the County
declaring a snow emergency, and the appellant
was directed by his supervisor to remain on
duty through the weekend.

2. He worked the entire weekend, and except for
additional pay received for the period of
general emergency, was denied ·any further com­
pensation since he was considered to be a
senior officer. The Fire and Rescue Co1T111ission
considered such time as a normal responsibility
of a senior officer during such emergency sit­
uations, and therefore, found him ineligible
for overtime compe.nsa ti on.
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Case No. 83-50 cont. 

3. Section 3 (j}, Limitations on Overtime of the
Appendix to the Fire and Rescue Service Personnel
Regulations states in part:

11, • •  Division Chiefs and other supervisory 
employees of a level equivalent or higher 
than a Division Chief shall be eligible to 
receive overtime pay only to the extent 
that they are eligible to receive compen­
satory leave. 11 

4. Section 13.5 (a}, Limitations on Crediting of
Compensatory Leave for Overtime Work of the Fire
and Rescue Service Personnel Regulations, states:

11 Division Chiefs and other supervisory 
employees of a level equivalent or higher 
than a Division Chief are not usually 
eligi9le to be credited with compensatory 
leave. For purposes of this subparagraph, 
an employee in the rank of Captain and above 
or in a pay grade equal to or above the rank 
of Captain shall be considered as a super­
visory employee referred to in this para­
graph. However, a Captain engaged in an 
emergency operation which necessitates 
work beyond his regular work schedule is 
eligible to be credited with compensatory 
leave at the rate of one and one-half hours 
for each hour of overtime work performed 
whenever such employee does not receive 
overtime compensation for such work. For 
all employees receiving compensatory leave 
credits, credits of less than one-half hour 
shall not be counted. The Fire and Rescue 
Commission shall decide which supervisory 
employees are considered to be of a level 
equivalent or higher than a Division Chief. 
Authorization for crediting of compensatory 
leave.for overtime work shall ordinarily 
be specifically approved in advance by the 
corporation and ordinarily it may not be 
approved on a continuing basis. Only the 
Fire and Rescue Commission may approve 
special exceptions to the above requirements." 

The Board found that the regulations in effect allowed overtime to be paid 
to an employee at this level if an exception was granted by the Fire and 
Rescue Commission. Such a decision, therefore, was discretionary, based 
on the judgment of the responsible authorities, and the Board may not sub­
stitute its judgment for that of the responsible authority. Accordingly, 
the appeal was denied. 
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Case No. 83-55 

The Fraternal Order of Police appealed the decision of the Chief 
Administrative Officer on its grievance concerning compensation for Police 
Officers assigned Canine duty for the period of December 31, 1982 to 
June 30, 1983. The time after June 30, 1983 was covered by the Collective 
Bargaining Agreement. 

The record showed that prior to 1978, Canine Officers received a 5% 
pay differential. Effective August 1, 1978, the pay differential was 
discontinued for persons assigned such duties after that date, and those 
persons receiving the pay differential prior to that date were allowed to 
retain it for as long as they remained on Canine duty. The grievants 
wanted to be reimbursed overtime pay for all off-duty time spent caring 
for the dog assigned to them. The Board noted that the grievants all 
volunteered for the Canine duty after the discontinuance of the pay differ­
ential in 1978, and all were made aware of the fact that there would be no 
additional compensation for this duty at the time of acceptance. 

It was the judgment of the Board that the care of a canine did not 
constitute qvertime work as defined by the Personnel Regulations. Therefore, 
the appeal was denied. 

APPEALED T0 1COURT. 

Case No. 83�68 

A Work Force Leader appealed from the decision of the Chief Adminis­
trative Officer on his grievance concerning prQcedures involving compensation 
for overtime work that had been issued on March 10, 1983 for only one division 
of the Department of Transportation. 

Section Al.8, Overtime Policy, of the Personnel Regulations gives a 
Department Head the prerogative of dectding how to compensate employees who 
work overtime by authorizing either overtime pay or compensatory leave. It 
also gives the Department Head the authority to establish reasonable guidelines 
to accomplish this task. 

In reviewing the record, the Board noted a lack of consistency in policy 
and procedures within the Department, as well as within the County Government. 
In fact, the reasons stated for implementation of reporting procedures for 
overtime in this case lacked a rational basis, and appeared to be arbitrary in 
nature. There was no established departmental policy related to this issue, 
and there was no evidence that the Department Head delegated the establishment 
of such guidelines to another individual, or that he approved the policy set 
forth on March,10, 1983 for the Division in question. 

Lacking such evidence, it was the judgment of the Board that the March 10, 
1983 policy was void and inapplicable, and that the determination of how indivi­
duals are to be compensated for overtime work rests with the Department Head 
unless and until such time as a departmental policy is promulgated. 
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Case No. 83-68 cont. 

,The Board .further: found ttiat :the er:nploye_es .involved were'. compensated 
(i .• e., .overtime, .pay.,or, compens.&tory, leave) for all t,ime wor.ked, .and,, ·, 
therefore, had not ,been, adversely: affected.. Therefore, . Jn orde_y,. :to. ;assure 
the. fair; and equi.table treatme.nt of.,all employe,es i:n the Department.of 
Transportation, the Board urge·d the department to Ja,ke apprqprjate . action 
to establish proper guidelines and procedures as promptly a� posiible. 

' '

Case No •· 1S3�.69 •·· 
. . ) _ ; .. ; . t ,, 

1 ·, '. • � , .-� � • • . , ./ ! : ·�; ·. . , . . 1 . · ·; 1 ;_ . . . ; it · . · ·:· ; 

· .· An .I nvesti gatp,r qppealed .  1;�om .th,e ,:det.eriui natJo'n, qorice�n.i r;ig,, .cl,ass i fi­
ca ti on of ,h,i s positi on .. J.n .reviewir;19 :the .. record, .the .Board noted :that on 

·.May 25, 1983, :the Inv,esttgatoJ'i ser.i.es .wa.sreallocat�� upw�r�t�e>·g.rq,des,
effective iMi;l.Y 9 .. , l.982,. ',The Coun.1:y s�bsequeqtly rec.l&ssifi_e<i an incumbents 

of the.:lnves ti gator posi�ions .,1 except f,or one_ i n1 t�e Healtp Dep�,ri\lJl�nt;
,·. three in the :Office , pf .�p,ndlord/T�nan.t.,Affair�; thre_,e i11 .the:!Hyman, �elations 

Commission;. eight j n the. De_pa,r:tme.r:it. of Env.i ronmenta 1, Protect.i.on {one_ of which
was the appellant' s position); and three in the Department of Animal Control
and Humane. Trea.tment. ,,,Jhe ;re,ason:.for, not .rec;l a:ssifyi rm these :Positions was 

· emp 1 oyee :disagreement. ;iv,itJ, , the proppse.d.,: final ac;ti on.• - • 
I - • - • ' 

The Merit Board understood the County's desfre to achi1Jve'�gre�ment
in classification assignments prior to implementatio� of. a �han�e��·however,
the classification action of reallocating the Investigat�r �eri e� t�ken in
May 1983, retroactive to May 1982, established higher grade levels for that
series and abolished the lower grade levels. Therefore) i� became intumbent
upon the County to move all incumbents of the Investigator posi"t:ions ' to the 

higher gra9e, leye J,s iA,,c�cq,rdan�e �j th,��tab,l i,s�ed prqc�du��s · c. s� nee the
appelliint.had not l .�een �r�a�e�:111:a, marner cc>ns1.ste rrt with: 9th�,r; ,1.rc,umbents
of the,.Investigaitqr :posHions: at) ;the tjr:ne: of,real)oc1:1Ji on�,:,and .,,had .. actually
been continued in a non-existent c;}a:s� byn action of ,the, Co4J1ty,,A,t �as the 

judgment of the Merit System Protection Board that the appell ant, and all
other lnve:sti ga tors,,no.t, fo ,tir:na lJy 1noved to: the higher grade .:1 eve 1 s previously,
be treated in,,a,, .. miinner, .. con�i.st,ent w.i th:,p:ther:: i ncumbe.nts .. : The, Bpard ,ordered

they a] 1, .be,,upgraded ,i,f,, aJJ appropriate, qu�,l,Jfj Giitions , wer,e ; met, retro­
actively to ,th.e,.origina:l efleqt;i,v,e datei, and:,.that.Jhey be· paidr.,al,l;.m.onies 
due. . : I ' 

Cas.e No .• ,a3.,.71, : , : .'· ,, , ,,.:: :,
, ; , I ' I , , ( '

( 

f ; , '.' / 
-'. !_• / . 

" -- J ' ' _ _ • ( ' l ' 1 , , ) 1 ->-
r 

�
. 

, , �,>• , '. _ , 

, , :. A Firre.f,ight�r:, app�a··1:ed 1;��"�:�c.isi�>'n o,f t,he Per.s,o,nn'el }Jrect9r,;'rendered

.on . beha 1 f ;of, .t�e ;f i;�e. an.d. R,escµe,"�o�.mJ s
1
s ion, ,,o,n hi,s , gr:ievanFe .,f;pr,c:e�ni ng

h.oli day comp.e�sat1on.,, !h�11 .Bpar4,ha1.1?:rev;i.9,yslt i,s�e c;t a de,¢� sion;:JrJase 

No. , 81-79,. WhJcfl i!J nyQl;ye�, .tr�, ,�.�"1.� J1�sue,,, flnd,1 n,g J 11 1t,ha(,:case .,,1:ha:t,t:he 

,i.r;ic;livi ou.q.,J .ha1d . be�a r.e,f1,11bu.rse�tJ.r:i1 �pc,ordar;i�e, ,\'.(i �h1 es t,�bli sr,�rc;t Pii<;>ced9res,
and the appea 1 was, denH!d. , The Board .at th.at ti.me po� nted .. out t.o the Fi re
and Rescue Commission wh'at 1it"beli e'ved ''to be' po'ssibl'e incon'sistencies with
respect Jt;>,, tbe .,Per�:onp,�l,,11Re:g,ulc?,Jjo,n1s, to: be .. fpllpwed i,p corop.uting compensatory 
1 ei;lve fot,, ho Ji �ays.,,: J Su��·equ,�Dt .tP:i,fhei ,1�s:1, d�,Wi s:i pn, }he P7rsonn.e.t �egul ati ons 

. .hc1d,.not be,en �m�nded.<. Th��ef9se, .. si.nce .. the.�PP,ell�nt,rn this ,c;a.se.,, had been 
compensat.e,d, i.n accpr�1,1nce, wj,tq,, th!;!:,,g,ui,<;leli n�� and pro�!:!�.ure?, es,t,abJJ�hed by 
the Fire and Rescue Commission, the decision of the Personnel Director was 
sustained. 
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Case No. 83-97 

A Planner appealed the decision of the Chief Administrative Officer 
on her request for additional retroactivity on a reclassification action. 
The record showed that the Personnel Office received complete documenta­
tion necessary to conduct a classification study on June 12, 1981, but 
did not conduct a desk audit or take any other action on the request until 
August 26, 1982. 

At the time of the desk audit, the Personnel Office requested an updated 
position description. After review of all documentation, including the 
new position description, the Personnel Office determined that the position 
was properly classified, and recommended no further action be taken. On 
December 1, 1982, the Department Head submitted a detailed memorandum 
disagreeing with the Personnel Office recommendation, and provided addi­
tional information. In February 1983, another memorandum in support of 
the prior objection offered additional information with respect to a change 
in duties and responsibilities. Based on the information provided by the 
Department Head in December and February, the Personnel Office agreed to 
upgrade the position, effective September 12, 1982. 

On February 12, 1980, the Chief Administrative Officer issued a mem­
orandum on effective dates of reclassification actions which stated, in 
part, 11 • • •  if the classification study is not completed within a six­
month period from the date that the Personnel Office receives all the 
proper documentation from the Department/Agency that is needed to conduct 
the classification study, and the classification results in a reclassifi­
cation, the effective date would be six months from the date the Personnel 
Office received the documentation required to substantiate the classifica-
·tion study request."

A close reading of the February 1980 memorandum revealed two distinct 
requirements. First, the requirement for submitting proper documentation 
for justifying the classification study. Second, is the requirement to 
substantiate upward reclassification of a position. In this specific case, 
it was clear that the first requirement was met on June 12, 1981. The 
record further showed that justification or substantiation for the upward 
reclassification was not received by the Personnel Office until December 
1982, and February 1983. It was the Board's judgment that the effective 
date of the reclassification actually could have been May 1983, six months 
after appropriate justification was received from the Department Head. 
Therefore, the appeal was denied. 

Case No. 83-113 

A Firefighter appealed the decision of the Acting Personnel Director 
on his grievance concerning holiday pay. On Match 3,. 1982, the Board 
rendered a decision on another appeal (Case No. 81-79), which involved the 
same issue, and, essentially, similar points. That appeal was denied based 
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Case No. 83-113 cont. 
on the Board 

I s judgment that the established proc�dures had been pro�er�y 
followed . At that·time, the Board informed the F1re}1nd Res.cu� Comm1ss1on 
of what they believed were inconsistencies in the, approved Personnel. , ,Regulations, and the implementation thereof, and sugges.ted chan,ges be,.: considered to assure fairness �rnd equity. · 

As of the d�'te' of the decision in this case, the' Perscmnel' R�gulc;1t,ions
for Fire and Rescue Service Merit System Employees related to holiday pay 
had ·not been .amended . ,Therefore,:based on the. fact that.the .. �ppe.l lant 
had been reimbursed i'n accordance :with. estaQ lished p,rpcedures, the B?ard had

no alternative'but to .sustain ;the decision oJ the Acting Personnel D1.r�.ctor. 

Case No� 83-125 
., 

Five Poli.ce Officers appealed from the deci,sion of th�<Chief 
Admini strati Ve Office.r on thei r .. grievance concerning discontinuance of• 
hazardous duty pay. , ; 

' •/ 

As the result of a management study, the Department of' Police deci'ded

to implement a reorganization, effective March l, 1981, whic,h resulted in 
a reduction of the authorized ,positions in the Traffic Enf�rcement i1r�a, 
and an addi.tion of autho.rized positions: for the Patrol .and Special As.slgn­
ments Teams. This reorganizat:ion resulted in a major reduction in th� .. 
individuals assigned to motorcycle. duty, which directly aff�cte� the 
appellants in thi.s case. · · · · 

The record clearlY: showed that ,app�l lants were fully 11ware .that th� 
five percent pay differential they were receiving while assigne,id to 111otor­
cycle duty was because of the hazardous nature of the duty, and that such 
pay di fferenti a 1 would be. di sconU.nued · .if they were transferred to different 
duty assignments •. Sectipn 15, Transfer, subsection l, Definit.ipn, of the 
Personnel• Regulations stiltes. that .. 11Jran,sfer of employees 1 s. a prerogative 
of management.·'. • 11 Section, 15 sets. forth the reasons for suqh action, 
and certaJn requir�ments that :m.ust,:b� IJ!et. In fact, Section 15.4 requi,res 
that an employee who appeals s,uch action must prove ;that it . was arbitrjiry 
and capri.cious and/or discriminatory •. Jn this specific instance, appe{lants 
are arguing that the decision ,of .who ·vl/Ould be transferred based on produc­
tiv.i ty factors was an arp: itrary. and , capricioµs action. There was never a 
question that appe 11 �nt.s .' work. performa!lce was anythtng less them satls:­
factory, and the Department of Pol ice sta.ted. that. th� deci s:ion was a. judgment 
by management official s as to which individuals would be most productive in 
a given situation. 

· The, Board was. satisfied t�at the �ctions t.aken by the ,Department of
Police were reached based .on staff.available and-the needs of the Depa,rtment 
after reorganization was implemented. The Boar� concurred . with the Chief 
Administrative, Officer that t�ere, was �bsolutely no justificattpn to allow 
the hazardous pay differential to be continued once an individual was no 
longer performing the duty assignment or to provide any other type bonus or 
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Case No. 83-125 continued 

cash incentive as recommended by the Fact Finder. Appellants were 
fully aware that it was a prerogattve of management with respect to 
their tours of duty as motorcycle officers, and that discontinuance 
of that duty meant loss of the pay differential. With appellants 
being aware of this fact at least three years prior to the transfer 
actions involved in this case, 1::he Board found absolutely no. justi­
fication or basis for the appeal, and it was denied. 

The Board noted that one of the appe 11 ants. had raised a separate 
issue with respect to being assigned hig�er-level duties than nor­
mally expected of a person in his occupational class. That issue was 
a classification matter, and the Board referred appellant to the 
Personnel Office for proper resolution of that matter. 

-·29 -
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of Police on February 9, 1983, the Director 
prepared his final recommendations and for-
warded it to the Personnel Office for approv-
al on February 11, 1983, the Chief Adminis-
trative Officer approved the recommended 
delay on February 18, 1983, but the appell-
ant did not receive the formal notification 
from the Personnel Office, until March 1, 
1983. 

3. On November 30, 1982, the Board issued an
interpretation of Section A.2, Service
Increments/Service Increment Dates of the
Personnel Regulations, which stated in part,
11 • • • it is required of management to notify
an employee of an intended delay of service
increment prior to the effective date of
the action."

In light of the requirement for notification prior to the effective 
date and the fact that the appellant was not informed of the action until 
subsequent to that date, it was the decision of the Board that the action 
was taken in violation of established procedures and it was overturned. 

The Department of Police was directed to rescind the delay of service 
increment, remove all documents related thereto from the appellant's 
personnel file and process the service increment in accordance with 
established procedures. 
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Case No. 83-39 

A Liquor Store Clerk appealed from the six-month delay of his 
service increment. The record show.ed·that the appellant's increment 
was due on March l, 1983. 

On November 30, 19$2, the Board issued an interpretation of the 
Personnel Regulations, which stated, 11 • • •  it is required of manage­
ment to notify an employee of in intended delay of service increment 
prior to the effective date of that action. 11 

The Board was satisfied from the record that the Department of 
Liquor Control followed established procedures and processed the action 
in a timely manner. However, the final approval of the Personnel Office 
took over one month and their delay resulted in the appellant not being 
notified until almost three weeks after the effective date of the action, 
which violated the November 30, 1982 interpretation. Therefore, despite 
the fact that the Department of Liquor Control was the one adversely 
affected, the Board had no alternative but to rescind the delay of 
service increment for failure to adhere to notification requirements of 
the Personnel. Regulations. 

Accordingly, the County was directed to rescind the delay of service 
increment, grant the in�rement, and reimburse the appellant for all 
salary monies due as a result of the action. 

Case No. 83-76 

A Per�onnel _Specialist appealed from a delay of service increment. 

The appellant subsequently withdrew the appeal prior to action by 
the Board. 

Case No. 83-87 

A Community Services Aide appealed from a delay of servi�e increment. 

Subsequently, the Personnel Office advised the Board that the appell­
and had decided not to pursue the grievance. Therefore, the Board took 
no further action. 

Case No. 83-95 

A Police Officer appealed from the decision of the Chief Administra­
tive Officer on his grievance concerning a delay of service increment. 
With respect to work performance, the record showed that the Pol ice 
Department had established a rating level for satisfactory performan�e 
at 2.5. The appellant received an overall rating of 2.45 on his perfor­
mance evaluation summary form. On the lower part of the form was the 
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Case No. 83-95 cont. 

statement, "Round scores to one decimal place, e.g. (1.88=1.9, 4.45=5)". 
Appellant had been counselled on his level of work performance on several 
occasions prior to the rating, and was aware of what was expected of him. 
In fact, he essentially agreed his performance may have been somewhat less 
than that desired or expected. The appellant's supervisors did not believe 
his work performance was at a satisfactory level on a sustained basis to 
earn the increment. 

The Board found that the appellant's assigned rating of 2.45 should 
have been rounded to 2.5 in accordance with the instructions on the form, 
and, by the Department's own written definition, the work performance was 
satisfactory, and the increment should have been granted. The Board 
directed that the appellant be granted his service increment retroactive 
to the date originally due. 

Case No. 83-115 

A Social Worker appealed from the Delay of Service Increment from 
November 1, 1983 to November 1, 1984. 

A question as to right of appeal was raised in this case, based on 
the fact that the issue revolved around a work performance evaluation, 
and involved a State/County employee who had filed a similar grievance 
with the State of Maryland. The Board noted that: 

1. Section 8.5, Appeals from Performance Ratings
of the County's Personnel Regulations, prohibits
appeal of a rating, "except in cases of failure
to fo 11 ow es tab 1 i shed procedures 11• 

2. Section A2.12, Notification of Service Increment
Delay of the Appendix to the County's Personnel
Regulations gives an employee the right to appeal
such action to the Merit System Protection Board.

3. Section 5, Grievances and Appeals of the Memorandum
of Agreement Concerning the Operation of a Personnel
System for State/County Positions in the Montgomery
County Department of Social Services, signed by the
State of Maryland and Montgomery County, states in
part:

11 • • • Grievances and appeal on any
issue relating to the County salary 
supplement only shall be heard by 
County authorities and processed in 
accordance with County procedures." 

- 32 -



Case No. 83-115 cont. 

4. The rating involved is for the County salary
supplement, which covers a different time period
than the State increment evaluation period.

The Board was satisfied that the jurisdiction in this case rested 
with the County, that the appeal was filed timely, and was fil ed with 
the proper authority in accordance with established procedures. Accord­
ingly, the Board deliberated on the case and r�ndered the following 
decision. 

The review of the employee's work performance is the responsibility 
of management. The Board's review was made to determine if proper pro­
cedures were followed and if the decision of management was reasonable 
and appropriate, or discriminatory, arbitrary and capricious, as alleged. 
The Board did not attempt to replace the supervisor's jdugment with respect 
to actual work. performance on-the-job. 

A review of the work performance rating showed that the appellant's 
work quantity and quality were acceptable, and her capabi 1 i ty was unques­
tioned. The unsatisfactory areas involved work attitude and work habits, 
with the greater emphasis on the attitude problem. 

The appellant had been placed under the supervision of a new supervisor 
in September 1982, and noted her objection immediately, based on a previous 
problem she had had with a superviso,r of similar work background, and the 
fact that she had not been contacted, or given any input.into the change. 
In November 1982, at the beginning of the rating period in question, the 
appellant was on record as stating that she was not going to be able to 
work with the new supervisor. There was a difference in management style 
and philosophy, between the prior supervisor and the new supervisor. The 
new supervisor required stricter adherence to standard work schedules, 
improvement in the timely sub�ission of reports, set-up regular meetings 
to review and discuss workload and performance and required improvement 
in the accuracy of reporting statistics and case file data. 

The department documented problems with tardiness, use of leave and 
accuracy of reports. While the Board recognized the appellant's desire 
for greater flexibility in her work schedule, management clearly had the 
prerogative and responsibility to determine work schedules best suited to 
meet the needs of clients, employees and the County. The Board did not 
find any evidence to show that the one-half hour change in the work schedule, 
or the requirement for stricter adherence to that schedule created any undue 
hardship for the appellant, or was unreasonable. Further, there was no 
disagreement on the accuracy issue. 
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Case No. 83-115 cont. 

On the work attitude issue , the supervisor met with the appellant 
regularly to discuss policy and procedures, and to keep her, tnformed, 
as to changes and improvements needed in areas of work performance.",, 
While the supervisor ,was, attempting to use the$e meetings as a 11Janage­
ment oversight ,vehicle , and a Jll,eans' of counseling the apl:>ell'ant to help 
her adjust to his style. anct ,wqrk requ,1r�ments, t,he app'el'lant inter-
preted them as i nterference and harassment, a'nd reacted by being less 
than. c�operative, ,a,nd: at ,t�rnpted to ch�ll enge, hi� auth�rity with resp,ect

to po,hcy and proc::edure c,hanges.. . . . .· .·. ; ·.· , ·· ·, · ,:' ; · ... 
' ' ')' ( '/ 

, 

1 

It,waf;· ,the judgment pf,,ihe Board� thaf th�: t:1anage\nent'·d·ecisib,i1 tb �.,c 
delay the County service increment, was' entirely within their'preroga:.: ,-::. 
ti ve and judgment, and was reasonable based on the evidence of record.' '>" 
There was.no indicatiqn tbatjt was an firbUr.art,,9.r capt".i�io,�s,.,d.ec.i�

1

i on. 
' /: ,•I 
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DISMISSALS 

Case No. 81-34 

A Warehouse Worker/Truck Driver Helper appealed his dismissal 
for insubordination, destruction of County property, and fighting 
on the job. 

The Board found that the testimony did not support the charge 
of destruction of property, rather that a can or two may have been 
dented. Additionally, while a case of beer may have been dropped, 
testimony refuted the allegation that it was kicked and spread over 
the entire aisle. Appellant did initially refuse to obey a super­
visor•s order to pick-up the beer cans, but did eventually comply. 
The testimony convinced the Board that the supervisor•s conduct 
exacerbated the situation and ultimately resulted in the physical 
encounter. The testimony of other witnesses and the police report 
contradicted the supervisor•s testimony, and the Board was convinced. 
that he did strike appellant with a stirik, which instigated the 
fight. Because of the mitigating circumstance, the Board believed 
it to be improper and contrary to good management practices to hold 
appellant solely responsible for the incident, and to absolve the 
other party of all responsibility. 

The investigation by management at the time of the incident 
failed to properly document or report all the essential facts and made 
a reasonable interpretation and evaluation at a later time extremely 
difficult, if not impossible. The burden of proof rested with the 
County, and a lack of written documentation to support testimony> 
weakened by the lengthy lapse between the original incident and the 
present time., led the Board to the conclusion that the charges were 
insufficiently supported to justify a dismissal action. 

After due consideration of all the evidence and testimony, it 
was the judgment of the Board that the dismissal action be rescinded; 
appellant be reinstated to a position of comparable status within the 
County; that appellant be suspended without pay for a period of 
thirty calendar days for failure to obey hi.s supervisor's orders and 
for fighting on the job; and that he be reimbursed all salary monies 
lost as the result of the dismissal action except for the period of 
suspension. 

Case No. 83-03 

A Correctional Specialist appealed his dismissal for failure to 
perform in an acceptable manner. After review of the written docu­
mentation and consideration of the testimony, the Board found that 
appellant had received "met requirements" ratings for ten of thirteen 
months preceeding his dismissal; "met requirements to marginal" 
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Case No. 83-03 cont. 

ratings in two of the remaining three months; and "marginal" in the 
other month. The "marginal" rating.was in December 1981, and was 
followed by eight months of 1

1met·req·uirements 11
, with the "met require­

ments to marginal" ratings being assigned at about the time the dec­
ision to dismiss had been made. The written ratings were. nQ.t c9nt,ra::-:
dieted by the testimony of the supervisors. 

� '.< .:.,,;(,,.:=·; \i I ·:·; L·,:: .· ,, '/;'.�<�·-,;· ":
-'

J._i<" ! .-:··. : ! /'.·::·. ·,,,._ '· •. _1�,,:·1,, ;;, 
Tt was ,tfte: 1Boa'r'd �,s· ·further ,fi rid,i ng I that: :management '. :had,. ,a: .res POI}"'. 

sibility under the County's Merit System and work performance eva:l,- 1:,
uation guidelines to give an employee written notice of specific 
defitferitieS•·iri'Wcirk.performance; ,fo ;pr.ov.ide,;a.,wrHten work 1 plan or 
schedule ·f�r improvement;,. and to: gi ve,.;the employ,ee ;app,rppri a . .te ·,SU.P.er,1 

vis ion :a'nd ·assi'Stanteineeded· to accomplish ·,the·,.t��k. ,.,,T,he 1 �.oard, oJd; .. ·.:. · 
not ·fii:nd ,•sut1fi bi'ent' evidence· to show that1:thi s ,,res.poos:ibi. li,ty .,w�s.,me,t, 
and ,ap:pel la�.t<was! ·never 0 ipr0vi ded; a1 iwc>1?k· impr,overnent plan ,d�taj, Jing ·1, 
the ·s'pecifit 1stepS!!\tieeded to 'achieve·.'a,,s:at.fsfactory ,level o.f,, perf:orm<1,nce. 

: ''. 1i f( 1· J.'_'1 ' \ ((! ; ( ·,.:·; j 

• 

\'.'·,.' 'i �: < ( ··::: i \; rv,'.;: .,i: i,.f'i. ' ',-� 

'H wa·si:the' de'cision ·ofithe ·Board that,.the,rdismissali,actioo°:be,,,,. 
rescinded;· appellant be :.reinstated to,:his, prior ,,position· or a po.s i ti.,o.n 
of comparable 1status wi'thfn,the County Government �etroacti:ve. to the.} 
date of dismiss·al;i'.appE!llia'nt:)be ·reimbtlrsed .. all ,s.alary monies,Jost; and
that',ne:6e·:reimburse'd fo·r'reasona·ble1-attorney.':s·fees •..... ;�·-': .: 1,·i 

'. '.
. • f � ' .-.i • ' ; )

' ( ' 

Case 'No. 83-:5 '& 6': 

Two Warehouse Workers/Truck Drivers appealed their dismissals 
for allegedly erigaging,iri ari'argument. with a.-pri:vate:cl:itizen while 
making· a delivery: and :physically :hitting the dndi1Vigual on<or at>out
tHefate�:.• ,,·,:., r•:1,.: . .  ,:r :_:,. ;'·.,,. .,

1
,·,.; . .-·: ... 

\h� '.,appe.l lants: 1 ,w�r� :makin�··.a: d;f ivery;c1n�)ihe trtJ�k ha�. to·:)�, • i; 

double,.parked',for:unloa�ing, blockir:ig :one ,yacaot par:king sp11ce .. ·-.An ..
i ndivi.dua 1': drove ,up and ,wanted i to ,park d n- the, vc1carit space: � Dur.i ng ·: 
the oral exchange� ·the ,.indiv.idual US'i!d :YUlgar, anc: L ,prqyocati:ve ,l�n91.1Me 
towards the appellants. Both employees approached the car, and, believ­
ing the ,tndividual:was reaching .tnto .t�e �c1ck .. seat; tp_get.sqmething to 
attack ·them,. they.:struck :h;im While he,.:was ;s.ti;l Lseated i,n .. �he c�·r. ,Jhe 
man then' proceeded to J eave and the i �mp] oy,ees net,.mn�d to' th� war,ehciuse. 

···: i.1�:· ·,.-. r . · _,.·: v·;.:� . .f ·:i�! :,\;: ·:.);_'.(; ;;,_ ·.,, .1'_'. .:11:.,, .:_,_.., .-.:. t,,i·�. '':/.!.; ;,,, 
The i ,Meri t ·Sys tem,,Protectior1, ,Boarc:hqoe�: not. arid: <:ann,qt c;;qndqne any 

�mploy�evstriking .another persQn while,'on .d4t.y 1;,.�nck�n ,�mploy��;who;ieacts
,n:a v·10·1'ent'!manner. myst.realjie,,that �::1di�ci,pJir:iary1ii,c.�i,on. 1<Will bE?,.Jhe 
ultimate result of such behavior. · · ·· - ···� 

j,'_  

However, it was the Board's judgment that the gross and provocative 
behavior of the private citizen involved created circums;tarqes:-.Wh:i,�h 
clearly mitigated the seriousness of the employees' reaction·.;.- rendering
dismissalL'as 1too: severe a disci,pli n�17y action •. Jet,, the· gr;-avity of the 
emp,l oyees •:: reactidri' l made.• i t·1 imper:a ti ve: ,,to: ,i.mpose j a,,� tern and' r::; gorq.4s 
penalty,; Therefore, ·the ., Dep�rtment;;Of Liqµqr: Cqntrot was .dir�ct��: M

"{ i ;• ; •; ,•' 
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Case No. 83-5 & 6 cont. 

rescind the dismissal action and to prepare and process appropriate 
documents for suspension without pay for a period of seventy-five 
(75) calendar days.

The appellants• request to be reimbursed for reasonable attorney's
fees was denied, except for one hour of time related to the County's 
request for reconsideration of the decision. 

Case No. 83-41 

A Liquor Store Clerk appealed his dismissal for allegedly selling 
alcoholic beverages to a minor, after being disciplined for a similar 
infraction previously. 

In reviewing the record, the Board noted two problems. First, 
both the Statement of Charges and the Notice of Disciplinary Action 
were erroneous with respect to the date of incident and the item 
allegedly sold. Secondly, the decision to suspend an individual for 
40 hours for a first offense and dismiss immediately for a second 
offense in a situation absent malice, personal gain, or health or 
safety risk tp the County and without consideration of the persons 
work record, etc. was, in the Board's judgment, inconsistent with the 
requirement for progressive disciplinary action, as contained in 
Section 21.1, Policy of the Personnel Regulations. 

The Board recognized the serious nature of the situation, and 
believed appropriate disciplinary action in cases of this nature, 
should be more severe than a written reprimand initially, and recommended 
the following guidelines, which are consistent with the type of action 
taken against private employees in similar circumstances: 

1st offense - 1 workday suspension 
2nd offense - 5 workdays suspension 
3rd offense - 20 workdays suspension 
4th offense - dismissal 

Bas,ed on the fact that the appe 11 ant had a 1 ready served a five-day 
suspension for a first offense of this nature, it was the decision of 
the Merit System Protection Board that fair and equitable treatment 
required the recission of the dismissal action and removal of related 
documentation from the appellant's personnel file, suspension of the 
appellant for one-day without pay, which would make total disciplinary 
action received for the two incidents consistent with the guidelines, 
after consideratnon of his otherwise satisfactory work performance 
record, and reinstatement to the payroll with full reimbursement of all 
salary monies lost, except for the one-day suspension without pay. 
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A Bus Operator appealed his dismissal for alleged :''un�uthdHz'�cf
�b�J?JlC�. or ,ch�o11i.<:; tard.1i ness11 

\· ,:.\ 1,/./ I ,_I 'I! l,\/',\ J, '\, ,' /!;\ ; ),, \
·,', \',• ' 

: ····rh�·,·�e2b�d 1 ·�H6wkif that t�e, '.app�1:1�nt, ��sa,n_; em�,loymenf'�1 tfr M�nJ99mery 
County on March 17, 1980. Two months later, he was orally warned ·about 
his attendance and the problem was noted on his career status evaluation
on August 12, 1980. In December 1980, he was counselled'

1

ori· 1his i '.leav'e ! 

us�ge ���.hi$ �nnual. e�aJu�tiqn in,March 1�81,ind1cated a proble� still 
re)c'J,,s;,�.·�.·.·.d,,.';:1·.�\��1'.,:· .. ,·.!i',

,
t\.'' :,,·,,· 

.
.. 

·;! /(:',; ·.' .•. '.'..!\)·, .·::1.''·
.
·

,.
''' I .1 ·,·,,. 1 '('; \·:,(

,
''., 

"
· • \ i I\ ,•,;''; i ;_ 

During calendar year 1982, the appellant was' :la'te i g'e'ttin'g: tf r wo'rk on
27 o�casions, wa!? absent ,without l e:av.e .for. 4 hours pn one occasion, was 
abs.enf)l1 undoc�1fr�nte�Jsick 1:'leai;,e: '9ri lhree_ dat$s ,(no 'pay),' '�sed'' �pproved 
eme'r'genc:Y. anri·�al': leave. o:·n Jl' dales1

;' a',:td' us'e1d ·. a'pproved' · slc:k' · 1 eave on' la 
differ�:'\}

1

,?-ift{\, \;',',·::.· i'i ,;,.'·':·,:, .,, ' . ' , i 

•• ·t·,:' : :,.:,:\,;
1 " : '. '. " . ' .;• ' ·' .' . '. \ ,' • '" • ; / ;, ' '· ," ' C ! !' ) ,: ! ' '. ": : ' l/ c � - ' ,; • ' '· ' ,·: • ! 0/ ,I i . • .·,, : -, ' I t ' ·- ,'; ' ' ii 

The:aj:>pe]larit'·Was l�te for work·'prl'J?InuarY '8 and' 27; MarchZJ'a)1d
April ·a '·198'3' .. ''Als'o\. 6n 1 February 12,: T983:� he:·fail ed to calTiri br' '· 
report"for1 :wo'rk , rasiiJch�'c

f
u

1

1ed '. fi,,;,: ;.,, - .i 1' · ·, · '/i :,;'• 
•31;.! ,�.).:>: .i-\ .. !\ ·' ·<·:·n·: _-;·.;::::;:,\·,i·� f .,; .\' ;,:1�-t· .. :1,i ;l 1·J 

rt w1asi' thb' Judgrnenl·bf.the:': B()a�d, thtd: th�: ap�el lant• �. a':tt�ndahbt 
record was clearly unsa'tisfaclcfry', thgt:he had been' counselled suffici­
ently as to. corrective �ction, required, and t,hat the prior disciplinary
actioHs were' progressive''in ·natur(:{·ai,d 'Should' have served as 'w�rning of 

,. imrni,ne�tseparatio�'-upbn:'fa'iluteto jiJlptove'�' T�'e fact tha'f, he ·contihUed
'. ,, tc;> ''�� -t�rc(y' and' mi S$' wor�;: aftef be'i 'ng. hoti fi ed''6f possi b leC 9i smi ssa1 �- · ... -

�as' indica·t1v� of' a1 ,1poor' proghosi s for evet' 'attaini hg: a' 'sa:tisfac:'tor,y'' 
1 eve 1 and was add'i ti drial' ;taus�. fof' suth ah 'iacti'dn. · 'Accdrdi rigl,Y,; tht{ :
dismissal was affirmed and the appeal ,was denied •. 

'i '.J: I,'.: '-/'. :':;,-._ 'i \ / I r I, ;f:,. i ·, i 

Case No. 83-59 
, 

!'i ,.:' i.' ,-1_\1
'· 
n 

.
r 

i

,--: 

i 
, '. 

.·,,
,1 

·
.. 

,;'"ii;; 

-; 

, .·:,
''J.; 

: 

·' ; ,.:":
\

 
·   ·   

A Bus Operator appealed her dismiss'ai''for a1lege'dly'driving a County 
bus during. a period of time .w�en ber driving �rivileges had been suspended 
by the 1 State of Ma�yl�nd and after .Het'.' litensf'had 1 expi'rea"withMt proper 
rene<Ja·,�,J'.:'U • ,' ·  .·;-,,) .. \; :·;•,.,1:JI .. ·:.i :, !·',,.'' ; ··,:i '· ·,,,, T-' 

' :''· . 

\;,: i. 'Th� appei'l'aht 'w�s 'mad¢: aware···t�at: she;'was' 'to' notify'<he't •s�pe'rvfsor 
imni�di afe?ltof'4:nf ac;tion ... �h�_t 1 ;arfected: 'h�?,:dri vfh'g, j)rfvi re·ge$. , · •!)i• 

I, 1/ \ l , q '. • ,t -· :I • '. .' ) : .J ',; .1 , ! •: 1
'
, l).1 / ! , J,: \·,'r / •., _' ( )1 

\\ ': .' \ .· j I 1 i ' ') i ) � \l/ l_,
1 

, , : ( [ 1, \ '.
. 

! 1 '. ) , ':. i :.\ ! , 

· "'Hf�"�'981, s1He,''rledeiv�d''two'·s:peJdihg tick�'ts �hi le' 'qff-'du'ty\' d'id :!nbt
notiff fie'i' \::Lip�rvisdrs''q'f :e,1thet ti'cke 't/'ahd di'd hqt 'pay ei'the'r' 'fine by!the c1_a.,,�.�:.

·, Jij'ii·�·.
1
,·
,
.
'1: .. 

,r,1·; :f:. ,:.d ·,,,,.,. •i. ,:,,;, ,,J ,,,:' ,.,:·.··:, L,1 1 ·. ,;,-:·.,:_,:·; 
' f 1 '._>· j  , fj) '  , .

_
, 

- 38 -



Case No. 83-59 cont. 

In April 1982, the State of Maryland Motor Vehicle Administration 
notified her that her driving privileges were being suspended for 
failure to pay the fines and to return her driver's license to them. 
The appellant's driver's license expired on January 23, 1983 because 
she did not pay the fee to have it renewed. 

In March 1983, while reviewing the appellant's work performance for 
the preceding twelve months, appellant's supervisor obtained a copy of 
the Motor Vehicle Administration's record and discovered that she had 
been driving on a suspended/expired license for approximately ten months. 

The appellant testified that she knew she had to have a valid 
'Class C' license to operate a County bus, knew she was supposed to 
report the State's action to her supervisor, and knew she would be dis­
ciplined for failure to report it, but expected a suspension, not a 
dismissal. The appellant had experienced prior progressive disciplin­
ary action related to tardiness, up to and including suspension. 

It was the judgment of·the Board that the appellant consciously 
violated State Law and County policy arid procedures and had received 
prior warnings and disciplinary actions, which should have served as 
an indication of the serious potential for such actions. The dismissal 
was found to be reasonable and in accordance with established procedures. 
Accordingly, it was sustained. 

Case No. 83-66 

A Forklift Operator appealed his dismissal for insubordination by 
refusing to obey his supervisor, for violation of the departmental 
policy relating to consumption of alcoholic beverages and misappropria­
tion of County property. 

Testimony revealed that the appellant was employed in the warehouse 
of the Department of Liquor Control, and that a supervisor in the ware­
house saw appellant drinking from a bottle of liqueur,and, when confronted, 
appellant hid the bottle and ran. He refused to stop even though ordered 
to do so on several occasions. Subsequent search of the immediate area 
where the incident occurred resulted ih finding an almost empty bottle of 
liqueur. A check of the storage area found one bottle of that brand miss­
ing from a case. 

Once in the office, appe 11 ant was ordered to go upstairs to the 
Director's Office and wait there. He refused to do so no several occasions, 
one of which was witnessed by another supervisor. 

The appellant did not refute the fact that he failed to stop when told 
to do so, and refused to go to the Director's Office when told to do so. 
Appellant admitted to having had a problem with alcohol over the past 
years; the County was aware of it; and efforts had been made to assist him 
in overcoming the problem. 
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C�se Ng}' a3.::55 donti nued, ·· 
. ' . 1 '  ' ' (.'!, \ . ', ' .} :'' : ''f j ' :  '\ . •  ·!·:_··:·

· · ''T'he idepartment 'had iestabli shed guide lines pri,or to ,thi $, inc.iderit, 
stating· that icorfifomption iof':a lcoholtc beverage$ on the job. ;and/9r, ... .. : 
insubordfoation were considered ,serious infractions,, an.�.,cou�d :resuH 
in immediate dismissal. · · 

i 

.. L:·: .. ;' .·. �- '·;,; 
: q _:.:·i· ,,,._-:, _,·,,'.::, :;·. ...·- { -!�·-_, ;1_/ 'l 

, : lt'was'the rjudgment of.the Board .that.the Co1:1nty,haq StfbinJ.tt�d.,h 
suffici,ent:evidehc·e, and testimony· to suppor,t the charges ,a,gai,nst< ,<-;:�
appel' l'ant; 0and, that the· charges, :were se,rioos enougt) ,to: wa.rrant,,di,s,":" 
missal. Accordingly, the action was sustained. 

·· 
>: \ ': ;_, : ,_j ) • ··,· I., 

, 

?:·( . _, .' ·_: 'i../·. . :, ; ;(: . :,·; ,, : .:,-:·;;·11 .-�;·-�, 
'A,'Btfs Operator appealed•· his dismissal. 'for .qr:iviog 9n a .. �t,1,�P�Q9.�o 

licensef·driving on °an 1ex,pil'ed ticense, failure to reportth,e1 ,��,s,- 1 .• 1,, 
pension or expiratirn, and denying any knowledge about the suspension • 

. : i i
.
1 r., _1 ,: ·�r·· 1

,; }1:· :  ··,-1 .; ·t · .. i:-_ �·f 
·
;'.(1 ., ··\>i I .. 1 ; ._- .:/.; � { 

· .·•'After revi'eW of,1the doqurhentation and, consider9,tjon. ;�f, tne .<>.11'(;1.l .. ,
. test1rnon·y, the :soard1:concl uded. that appall.an� :was .fuJly, a.�are. cir J#�.,
· licensure:requtrements,:of,the:County, and the ei�taol;ished,prqcequ,res ·,

for 'reporti:ng dHati.ons; suspensions,: etc. to ,supervisors.: �yr;ther,,,,
as a professional driver, appellant had the responstbiljty,J9,,�ai,l1,�<ti,n
a valid operator's license as required by his employer. Appellant's'
Maryland Class C license was suspended from June until febr4ary, 19fl3,
and expired in February 1983, and was not renewed until one week after

·.expfr�tif on.··· ;Despite these. ciroumstahces ,,.iqppel)ant continue�:ht<> · 
drive a: County' bus :duriing this period of time, in,,vio1ation of,,, 
es tablii:shed �rocedures i :, ; i ,;.; . r • ' i • i ':;" :

' 
l 

·: /,i' 
Appellant testified that his mailing address.had notchang�d, 

and; ''Tacking, a11y :e�1dence 1ord hd.i��t ion, that: there. ,wa,s ii)1Y,;Pf{)Q l em 
, �. in receiving·;mail �qthe,,Baard :foundi cit. e�treme

1
lyidlf;fic;4J;t tq,,acc�pt, 

' , hi� stat�me�tsr,that',he, was tot�l,ly:;unaw�re,,of!any 9,tJpe, pro.gl�ms ur! pr,or''1lo',beng·:ccmfronteduby, h1s,superv1sors in: late Jebr.uary,, 1983 .• 
The>recbrd' showed: that, both:i :ther,Ma.riyaand. ancj. DisJri�( o( b�,l um.b1a,,:·,·, 

· '· · Motor Vehicl e.Administratdons had: sent him various· notices, 'af dl<;L
'\',the1,District Gouft of Maryland, a:11. reJat�d to,Jai,1Lir�.Jo pay'ffn,e(, 

and suspensions of driving privileges. · ··. · ,, :; · ·' ·d\!,: 

' .•, ) ' ' 

The Board.was, sati'.sfie,d,.th<,1.t.,the;�oun:ty had, �et Jts burd.en;.of 
• , proof·, that'appellant ,knowingly and cpnsciously, vt9Jatep; Cour:it.l'','., •;; q 

procedures by operating ·a:Ride-Or:i,. bu,s while h.i s ,,ljcen,se, 11 ���!',s,ysp,�n<;l,M
and expired, and failed to keep his supervisors properly informed a's 
required. Accord'ingly:,.,,thet dismi:ssa.l · wa.s, 5:ustai ned .• " 
. . . . - . : r t ; - f • 

, • ••  
- - • 
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Case No. 83-72 

A Bus Operator appealed his dismissal for driving a County Ride-On 
bus while under the influence of alcohol. 

Two Ride-On passengers called to complain about alleged poor driv­
ing by an operator. Supervisors immediately relieved the appellant of 
driving duties, and transported him to the Silver Spring Police Station 
for a breathalyzer test. Two tests were administered by a County Police 
Officer, which showed a blood alcohol content of .10%. Maryland State 
law states that a reading of .08% or greater shall be prima facie 
evidence of driving while under the influence of alcohol, and it is 
unlawful to operate any motor vehicle while in such a condition. 

The unrefuted evidence in this case showed that the appellant was 
under the influence of alcohol, as defined by State law, during the 
time he operated a County vehicle. This action not only violated State 
law, but endangered the safety of passengers on the appellant's bus and/ 
or persons in the vicinity of where he operated the bus. It was the 
judgment of t�e Board that the seriousness of the violation and possible 
consequences fully justified the action, and the dismissal was sustained. 

Case No. 83-114 

An individual appealed his dismissal, but withdrew the appeal prior 
to any action by the Board. 

Case No. 83-116 

An individual appealed his dismissal, but withdrew the appeal prior 
to any action by the Board. 
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GRIEVABILITY/TIMELINESS 

Casf No.·,a3.:.09' 

A Transit S1Jpervisor appealed from the Personnel Director's decision 
on tnre�. grievabces th1at the: 'i'ss�.es; raised wete ' 0 tiot gr'i evab l e 11

• i 'The 
Board hot�d;'that one'' 'gH evani::e? ha'd 'been reso1 ved': through'·discus§ioh w·; th 
inanageme·nt:. '··App'$1Tanf had: 'al s·o agreed to"r'e.!fi le: another·· of ··the:,gri evances 
under the ''approp'ri at¢ grfey·anfe· tr�c�., . The . tlJi rd grievance had 1to' do 1 with
the emp'J oyee/s'uperv'i sor, ratio ,' 1Whi th· the Pe)"'soriner Director indicated was 
not gr'ievable',be�anse' staffi'rig' heeds afe sµbject to manage!Jlent determin-
ation' withi't'(bl'ldge'taty limjtations� ,, ) .. , u,, ,,, I ,, 

;, , 

r-:\):- - i
'.

.:.'\ ·,· _:' !])·.!-> r�1 .;.� {.:"�:_-..; -· .. : ;·d, '/ : .;,•: ', 1
:•)1 

This,grievan�edid .not�llege any difference.in the supervisory 
responsibility between,�ppeHanf'and other simihrly clas$ified :employees, 
but was �'.><pressing the' beli�f tH�('additiOhal St,Apefvisbr-y empl6Yee,s· WE;!t'e 
needed� Thit BoaHl' conturred \i/ith' the Personnel. Dfrector that,:determir'ia­
tion;tjf th� ·11umb�Wof':emplqyee�iifi\''any category. is the 'prerdgativ'e and•
res pons i �i1l ity of,rriahagemeot},and/:unl e�s {1discrepancy can: �e: shown ' 

. between.s'imiforlY:classi'fie� enipldy�es, s(lc� is$ue' i§nqt·gdevable'/ 

. Accdrdirigly,' thE:i decisfofiiof:'the'Personnel Director was sustained.',,, 

Case No. 83-13 

...• A Divfsicin Chi�f appeafed 1from'the decisTon Of the PersqnneliDirector
that an appeal from an oral admonishment was ·nb't a grievable matter� ' · 
The record showed that the appellant had received a statement of charges 
and met with management on two occasions to discuss them;: Subseqtfen'tly', 
a .decision was made. not to take. a rormal disciplinary action, and the 
appellant<was"advis1ed that he cciuld'c'onsider ttie,d,iscuss:;on',to be an 
oral admonishment. In accordance with the Perso'r'lhel ,Regulations, there 
was no written record made on this action. 

Therefore, the Board found insufficient justification for the appeal. 
Further, appellant requested that th� oral admonishment be rescinded, 
which was not possible since there was no formal documentation of such 
action. Based on this, it was the decision of the Board that the appeal 
be denied. 

Case No. 83-14 

A Police Officer appealed from the decision of the Personnel Director 
that his grievance concerning compensation for duties performed was not 
filed in a timely manner, as required by Administrative Procedure 4-4, 
Grievance Procedures. 
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Case No. 83-14 cont. 

The evidence of record showed that the grievance was not filed until 
approximately three weeks after the issuance of a decision on another 
employee's grievance on a similar issue, and approximately two months 
after conclusion of the alleged improper assignment of duties. While 
the Board understood appellant's concern and frustration with respect 
to the situation, the prescribed time limits for filing a grievance were 
not adhered to. Accordingly, the Board ruled that the "not timely" ruling 
of the Personnel Director be sustained. 

Case No. 83-17 

A Police Lieutenant appealed from the decision of the Personnel 
Director who denied his grievance concerning qualifications for partici­
pation in the promotional examination for the rank of Captain in the 
Police Department because it was not filed in a timely manner. The 
record showed that: 

l. On October 4, 1982, Personnel Bulletin 271,
titled Police Promotional Examination for
the Rank of Captain was issued, and contain­
�d minimum qualifications for participation
in the examination, with a deadline for sub­
mitting applications as November 15, 1982.

2. The appellant submitted his application to
compete in the examination process on
November 10, 1982.

3. On November 16, 1982, the appellant filed
a grievance concerning the minimum quali­
fications for participation in the process.

4. On November 29, 1983, the appellant was
notified by the Police Department that he
did not meet the qualifications for parti­
cipation in the process.

5. On January 3, 1983, the Personnel Director
ruled that the grievance had not been filed
in a timely manner, because the "filing
should have been predicated on receipt of
the Personnel Bulletin or upon the determi.na ti on
of the Police Department that the application
would not be accepted."

The Board ruled that since the appellant did not receive formal 
notification of ineligibility until November 29, 1982 (thirteen days 
after he noted the grievance), the grievance was filed timely, and the 
Personnel Office was directed to continue processing the grievance in 
accordance with established procedures. 
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Case No. 83-21 

::,M Admtit1istrativE f"Aide appealed from,;the. decision ·Ofi th�. P�risonnel 
Di rectorLthat' al gri eva11ce,;of.1being: p la Ced ,0111 leave, ,wj thoµt,,pay I W..�$ ,)lQ�,:. 
fil ed::tfmeliy ... 1 Ther:,Boa-rd,,noted that. there :was no;.evid�mce; that' th�oi .: 1:n 
appe Ha·nt, had.: beef11;gi vert f6rma hnqtice i of, being p]'aced QO, l!3aY�t>\'dtho4t, 
pay.or,:advised Of;any.appea1,;·,rights 1.\( :, ·' ',. ! i,;/ 1(,,. "''" ··;,/! :YL

i ;i .. •· <_! l)�·i:.:/�__!; .�: i';- ·�,·.:\ ;·.< (·1·1; ( 1:i!')!) :·:,11_ .!>-·1. \ _·'·:·1 ( ;'/; . ·,: :··:<_,,); :., ···,'.:} {,(.-

It was the oprt.nion,iof'e,the:Boand,that P�.ap.ing·,anci:ndjyjdLAgl ,pn ,inypl­
untary leave without pay requires I formaLnot.i fi ca:tion::a$,,::t�keff�ctive ,, 
date, etc. Further, since such action is a loss in pay, it must be con­
strued as an adverse action, and, therefore, appeal rights :must �� pro� 
vided. In the absence of any evidence to show that the appellant was 
forma Hy 'notif<iedi or::tha t ,she.,had,;:beenbprov,.j;qed with· appea,l,ri ght,s., it 
was. the deci sfon: of: the 1;Board: that .the,Jgr.tevM�e mtJs:t. �e ,c;oo�jder,�cl i 

timely,: and: processed),; n accordar:ice :with; es.tab 1 j �hed ,p,rqpe�ures; 1 :r : .: r_. 1 
·.;�_;;1;t \'.1'::idi) :\ r'./ :-.1-i r :;·} -:�.>� ,.b\;' (� �','.'.··t': ,:·,.,,; 

Case No. 83-25 

A Police Off,ter 1 �ppea�ed1f�om,the decision of the P�rso�nel Director 
that his grievanceoconcetningrthelminimumoquaJific&tionstfor promotion 
to the class of, Master Police,,Of:ficer, Lwas·:not,filed·,iin,.a timely manner. 
The Board noted• tha tq the: announcement, for I promoUona:l i eXgl1Ji nation for 
Master Police Officer+ I'.,washi.ssued,:cm.,,iO�tober:, h ,J,982;: w:i. th subsequent 
modi fi cations bei'tig . i ssued":oniiOctober 11h;] 982 ;,:the deadHne for sub­
mission of applications to the exami nation was November 15, 1982, and the 
appellant submitted his.griev,ance:on December . 13, 1982, and it was denied 
by the Personnel Director,sinc� itiwas;no;t ftled;with.in,.the ten days

required by Administrative Procedure 4-4,·.Grievance. Hrocetjur�. 

It was the j�dgmenb1of:t�e Board that jf'the q.ppell�nt disagreed 
with the qualifications as:;.ann.ounc.ed,An: October 198?,,· a .grievance should 

. have been filed.within ten 1,days ,,of, :tbe,de&dline.for:.recejpt of applica­
tions, which would have been November 26, 1982. Therefore, since he did 
not file a grievance unt,i l i. Deq�mber, 13:,;:.the. Board,.fovncl that it was not 
filed timely, and' the, decision 'Of ,the ,Personnel, Oi re�tor,.was sustained. 

Case No. 83-46 

A Police Offiter\appea�ed?fr6mGthe,decision of,,the �ersonnel Director 
that his grievance: concer.ning transfer·.from Motorcycle du,ty was not filed 
in a timely manner.· ,:The': record, showed tha1t:,the q.ppellant1 had been trans­
ferred from Motorcycle, duty on Match, l;· ·1981. He did not file a grievance 
at that time,ibut::,did,:enter ,i 11i�o ac,lawsuit:ifl.C,in::uH Cp11rt with other 
officers, whichiaddre�sed).theitransfer1·issue. On May:6,:J982, the Court 
of Special Appeals issued its decision:.and::the appellar:rtr� attorney re­
ceived a copy of that decision on May 7, 1982. The appellant filed his

grievam:;e on:uanuaryn24; 1983d fi!. :} • r;: : . · ': 1 
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Case No. 83-46 cont. 

The Board failed to find any reasonable explanation or justifica­
tion for the eight month lapse between receipt of the Court order and 
the actual filing of the grievance. While it may have been an over­
sight, the Board had no alternative but to conclude that the grievance 
was not f·lled in a timely manner. Accordingly, the decision of the 
Personnel Director was sustained. 

Case No. 83-47 

A Community Development Coordinator appealed from the decision of 
the Personnel Director on a grievance concerning alleged failure of 
the County to adhere to time limits established in the County's grievance 
Administrative Procedure. The record showed that: 

1. The appellant filed a grievance with the
Personnel Director's Office on March 17,
1983.

2. �dministrative Procedure 4-4, Grievance
Procedure, Track I, Step III requires the
Personnel Director or designee to meet
with the grievant within seven work days
of receipt of the grievance.

3. On March 18, 1983, the appellant was noti­
fied that a meeting with the Personnel
Director would not be scheduled until the
department head returned from leave on
April 4, 1983.

4. On March 21, 1983, the appellant filed a
second grievance with the Personnel
Director asking that the first grievance
be moved to Step IV of the process since
the County had allegedly failed to comply
with Step III.

5. The Personnel Director ruled that the
appellant had not been adversely affected
by the delay, so the second grievance
(involving time limits) was considered
not a grievable issue.
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Case No. 83-47 cont. 

6. Section 9.9, Time Limits of Administrative
Procedure '4-4 states: , 

, ''':. ,� d n the event a grievance :is . not
,,··, · answered<within es·tablished time limits,'.

the·employee:mayappeal tothe next higher 
step within the time frame: normally· pro-. 
vided for such an appeal. The time limits 
specified in this procedure may be extended· 
by written mutual agreement of the parties 
or , by the 'Personnel ·Di rector or des i gnee ,for 
compelling<reasons, e.g:., workload require .... 

' ' · · nients • '1 

The purpose of a grievance process is to address misunderstandings 
or disagreements between employees :and management •. : In this. situation, 
the employee believed 'the procedures, ,required mutual ,agreement for 
extension of a time limit. Because of this misunderstanding, or dis­
agreement with the intent of the procedures, the Board found the issue 
was grievable and should have been accepted by· tf",f1 Personnel Director. 

�: , i : • ·�: .· ,' J / 

Section 4.9 of Administrative Pr,ocedure 4-4 gives the.Personnel 
Di rector the authority to extend time limits for any .reason if deemed 
compelling enough - without the consent of the grievant. Based on this 
rather broad, unrestricted authority and the fact that the department 
head was unavailable within the time limit establi shed in Track I, and 
was a key i ndi vi dual on , this. case, it was the Board's judgment that the 
decision to delay the meeting:was reasonable and1appropriate. Therefore, 
the March 21, 1983 request ,to advance to Step IV should have been denied 
on the merits of the situation, rather than denied as a grievable issue. 
Based on this conclusion, no corrective action was ordered. 

Case No. 83-64 

A Health Departm�ii{empl9yee appeaJed the·.·rulingthat his grievance 
had not been filed .; n :a ti.me lY manm;r. The personnel Office subsequently 
reversed its decision, and accepted the grievance for 1 processing, reridering 
the appeal moot. 

Case No. 83-79 
, :.}\.1•:,.,:,' ). ' ,  ·, ,,· ' . . 

A Police Officer appealed from thedecision,of the Chief Administra­
tive Officer on his grievance concerning participatjon in' .the Master 
Police Officer I promotional examination proce�s. 
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