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1983 

ANNUAL REPORT OF THE 

MONTGOMERY COUNTY 

MERIT SYSTEM PROTECTION BOARD 

COMPOSITION OF THE MERIT 
SYSTEM PROTECTION BOARD 

The Merit System Protection Board is composed of three members 
who are appointed by the County Council, pursuant to Article 4, 
Section 403 of the Charter of Montgomery County, Maryland. Board 
members must be County residents, and may not be employed by the 
County in any other capacity. One member is appointed each year to 
ser.ve a term of three years. 

The Board members in 1983 were: 

Fernando Bren, Chairman (appointed 10/82) 
Richard S. McKernon, Vice Chairman (appointed 2/82) 
Sandra M. King-Shaw, Associate Member (appointed 4/83) 

DUTIES AND RESPONSIBILITIES OF 
THE MERIT SYSTEM PROTECTION BOARD 

The duties of the Merit System Protection Board are contained 
in Article 4, Merit System and Conflicts of Interest, Section 404, 
Duties of the Merit System Protection Board, of the Charter of 
Montgomery County, Maryland; Article II, Merit System, Chapter 33, 
of the Montgomery County Code; and Section 1.2, Audits, Investigations 
and Inquiries of the Personnel Regulations for Merit System Employees. 

Section 404, Duties of the Merit System Protection Board, states 
as follows: 

"Any employee under the merit system who is removed, 
demoted, or suspended shall have, as a matter of right, 
an opportunity for a hearing before the Merit System 
Protection Board, which may assign the matter to a 
hearing examiner to conduct a hearing and provide the 
Board with a report and recommendations. The charges 
against the employee shall be stated in writing, in 
such form as the Board shall require. If the Board 
assigns the matter to a hearing examiner, any party 



to the proceeding shall have, as a matter of right, 
an opportunity to present an oral argument on the 
record before the Board pri�r to a final decision. 
The Board shall establish procedures consistent with 
law for the conduct of its hearings. The decisions 
of the Board in such appeals shall not be subject to 
review except by a court of competent jurisdiction. 
The Council shall provide by law for the investigation 
and resolution of formal grievances filed under the 
merit system and an.Y additional' duties or responsibili­
ties of the Board. The Board shall conduct on a 
periodic basis special studies an'd audits of the 
administration of the merit and retirement pay systems 
and file written reports of its findings and recommenda­
tions with the Executive and the Coun'cil. 'The B1ciarci'1:,i'\i .. ·.
shall comment on any proposed changes' irft'he inetit · ·  i1 ,' 

system law or regulations in a timely manner as pro-
vided by ·,aw/'' ' 

. ' , ,•I ,;• , ', .. ·: ,, · . ' ;•sl'. . 

Section 33.;.7, _!;:ounty Executive ·and Merit System Protection Board 
Responsibilities,· Article H,' Merit System, of the Mohtgomery ,county 
code; defines the MerH·Systeni Protection Board responsibilities as 
follows: 

"(a) Generally. In performi'n�fits, functit>ns, thE( 
Board is expected to protect the merit system 
and'fo .. protect:employee and applicitnt rights

, guara11te�d · under the m�rit sys tern, · inc 1 udi ng
prote<ltiod against .'arbi,trary 1 ·and capricious
recruitment and supervisory actions, support
for recruitment and supervisory actions demon­
strated by the facts to be proper, '. aria· to . ,, \
approach these matters Without :any bias or'<'. ·.
predilection to either supervisors or subor-
dinates. The remedial· and ienfcfrceinent po'wer's·
of the' Board·granted he.rein.shall be 'fully,,
exercised bY 'th�'-Board as n'eeded to rect'ify;
p�r�on;ne T >ac'ti o�s fdund 1to .·be· improper. Th�
Board.''sha:ll' comment 011"�riy''Prbposed changes : .,

· in 'the'inefrit s.Vsterri law or regulatiohis,: at
or before. public hearing thereon. The Board,
subject to the appropri.ation process, shall·
be responsible for establishing its staffing
requirements necessary to properly implement

,, Ji';,i: r:if,ts dutii�·s : 1ari;d''itib 'defitle· 1 the''lfoti es·\of' 'SUch:<1 
i,!;,r·1 i1staf;f1,rm1 r, i(, ,, :,vr-,,-: ii,,,:' :,,:')!1···'. ,1,,·

"(c) Classi!ficat'ion·Standa'rds;,,::\ .The Board shall 1 conduct or,:authorize'1 per·iodic' audits·'bf clas·s­
ification assignments made by the Chi•ef1 ·Admi'n-

. ·i·sitrative· Offfter and: cffii th'e•·general\:struct'i:.iri·e· 
and internal consistency of the c'lassffication'' ' 'plah', and submit' fi ndi'ngs and' recommenda ti ohs
to the County Exe cu ti ve and County Council. 11 
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11 (e) Adjudication. The Board shall hear and decide
disciplinary appeals or grievances upon the
request of a Merit System employee who has been
removed, demoted or suspended and in such other
cases as required herein.11 

11 (f) Retirement. The Board may from time to time
prepare and recommend to the Council modifica­
tions to the County's system of retirement pay.11 

11 (g) Personnel Mana�ement Oversight. The Board shall
review and stu y the administration of the County
classification and retirement plans and other
aspects of the Merit System and transmit to the
Chief Administrative Officer, County Executive
and the County Council its findings and recom­
mendations. The Board shall conduct such
special studies and audits on any matter relat­
ing to personnel as may be periodically
requested by the County Council. All County
agencies, departments and offices and County

, employees and organizations thereof shall 
cooperate with the County and have adequate 
notice and an opportunity to participate in any 
such review initiated under this Section.11 

II 
( 
h)

II 
( 
i )

Publication. Consistent with the requirements 
of the Freedom of Information Act, confidentia­
lity, and other provisions of law, the Board 
shall publish, at least annually, abstracts of 
its decisions, rulings, opinions and interpre­
tations, and maintain a permanent record of its 
decisions.11 

Public Forum. The Board shall convene at least 
annually a public forum on personnel management 
in the County Government to examine the imple­
mentation of Charter requirements and the Merit 
System law. 11 

Section 1.2, Audits, Investigations and Inquiries, of the Personnel 
Regulations for Merit System Employees, states: 

11 The Merit Board sha 11 have the res pons i bil ity and authority 
to conduct audits, investigations or inquiries, whether or 
not an appeal has been filed,to assure that administration 
of the merit system is in compliance with the Merit System 
Law and these regulations ... The results of each audit, 
investigation or inquiry shall be transmitted to the County 
Council, County Executive, and Chief Administrative Officer 
with appropriate recommendations and/or corrective action 
necessary. 11 
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MAJOR ACTIVITIES OF THE BOARD 

1983 proved to be a busy year for the Merit System Protection 
Board, with resolution of appeals being the m9stt.ime�cor;isuming 
function. The]qard received 125 appeals. i,riJ983;. which required 
a total of 50 worksessions.and 41 hearings for receiving and review­
ing evidence and reaching conclusions. More details on the Board's· 
appellµte activitie� are contained in a later section of this report. 

In a continuing effort. to maintain communication and to improve 
cooperation, the Board met with groups of Department Heads on three 
separate occasions; Executive Office staff on eight occasions; and 
with the County Council flve. t;imes. Additionally, the Board held 
a public forum, open Jo all;irrtei�est�d parties,:in June, 1983, and 
plans to; f,:Ontinue more open !J1eetings. and meetings with employee 
representatives, Department Heads, etc. ,on a regular basis. These 
meetings have ptovided the Board an4 th� participants with greater 
insight into. var.io.u:; problems and viewpoints with respect to adminis-
tration of the merit. �ystem.. 

The Board beg�n two oyersight'activUies during 1983. The 
first activity i.nvolved a review of discontinued service pensions 
under the Employees' Retirement System of Montgomery County, and 
the appli<;atto11iof ,appropri��e]aws related thereto. The final 
report on this. project was .�ro�en into two parts, the.first submitted 
to the County CounGih,.Gou11ty,E,);(�cutive and Chief Administrative 
Officer in DecertJber, 1983,.;,J:he second un�er:taking involved an 
investigati,on into:J�lJege,c;I ,yiolattor:i� of .the merit system, and this 
activity ,was still i.n progress. at,the enq, <>f. t�e year. Upon com­
pletion; a final report will be submitted to the appropriate parties. 

During 1984,.the Board hopes to.continue its dialogue with 
Department .Heads atid)�.mployee, gr9ups · and other. interested parties. 
The Board ,al�.o hopes.,to cond.u·ct a,ri.erpployee attitude survey as a 
means of ,gaJriin,g fur'ther'.Jns'.igh1;'.Jnt.o t�.e, ·concerns of the County Is 
employ�es with. respect t'd adminis'tration of the m�,ri.t system. Based
on ava1lable t1me, the Board also hopes to embark upon a study of 
the Co1.1nty' s training activiJies.,. ·wo,rk performance eva l uati 911 pro-
gram, and the disability.��J'ireJUe;r:it.�.Y�tern. · 
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CLASSIFICATION ACTIVITY 

The number of positions affected by a classification action 
in 1983 was almost double the number in 1982, but still only about 
half as many as 1981 and 1980. The County continued to reduce the 
number of classes being used and the Board endorses and encourages 
greater use of generic classes rather than one position classes. 
Use of the Quantitative Evaluation System was broadened this year 
and appears to be generally accepted and effective. 

Number of Classes 

The number of approved classes at the end of 1983 was 626, 
down 13 from 1982. During this year, 13 new classes were created 
and 26 classes were abolished. 

Classes Reallocated 

14 classes were reallocated to another grade level this year -
13 went up and l went down. Of the 13 classes upgraded, 5 were 
increased one grade, 7 were raised two grades and one was raised 
three grades. 

Positions Reclassi.fied 

122 individual positions were reclassified in 1983, with 115 
being upgraded and 7 downgraded. The 115 positions upgraded increased 
an average 2.1 grades with: 

21 being increased one grade 
79 being increased two grades 

5 being increased three grades 
5 being increased four grades 
1 being increased five grades 
4 being increased six grades 

Of the 7 positions downgraded, 2 went down one grade; 2 dropped 
two grades; 2 dropped six grades and one dropped eight grades for an 
average of 3.7 grades. 
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History 

Positions Upgraded 
Av,erage Grade Increase 

·� 

1 ,_. ,_ �; ; �. · f ,·I> ; ! 1' :_ ; 
Posit1ons · Downgraded 
Average, Grade Decrease 

Classes' Rea 11 oc'a ted 
Up 
Down 

New Classes Created 

Classes Abolished 

Total Number of Cla�ses 

1980 

252 
1. 2

Tl
4.6 

17 
1 

30 

<· 69

681 ·; 
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1981 1982 1983 

201 61 115 
2. l· :1.�a ,; 2. 1

. 2
0 1 ' '115 7

2.1 2.5 · 3.7

23 3 13 

1 l l 

28 10 13 

·54 26 26 

655 639 626 



INDIVIDUAL POSITION RECLASSIFICATIONS 

DEPARTMENT/OFFICE/AGENCY 

Animal Control 

Commission for Women 

Consumer Affairs 

Corrections & Rehabilitation 

County Counci 1 

Environmental Protection 

Facilities,and Services 

Family Resources 

Finance 

Fire/Rescue 

Health 

Housing/Community Development 

Human Relations 

Information & Volunteer Services 

Landlord/Tenant Affairs 

Libraries 

Liquor Control 

Management & Budget 

Personnel 

Police 

Recreation 

State Affairs 

Transportation 

TOTAL 

NUMBER OF POSITIONS RECLASSIFIED 

- 7 -

UP DOWN 

3 

4 

11 

2 

1 

g. 

1 

3 

2 

2 

25 

1 

6 

1 

10 

7 

2 

10 

2 

2 

2 

2 

7 

115 

2 

1 

3 

7 



INTERPRETATIONS OF PERSONNEL REGULATIONS 

Ouri ng 1983, . the M�rlt Sys tern Protection 's6a�d' t�c:e; J�'d' 'w�l�i�n 
requests for, and issued, six formal interpretations of the Personnel 
Regulations, which are reprinted herein, in the fo 11 owing o.r:der: , ., 

#1 - Notification of Service Increments an,4/or. 
Delays. 

· · 

#2 - Lateral Transfers between County and Fire · lA
Oeparbnents. 

#3 - Probationary Periods for promoted empl oye,es
r:

, 1, 

#4 Applicability of Prior Regulations . 

#5 - Authority to Employ and Terminate .• ,. 

#6 - Jurisdiction on Discrimination Complaints .• 

- 8 -
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I N T E R P R E T A T I O N 

of the 

Personnel Regulations 

For purposes of clarification, the Merit Sy�tem Protection Board 
was recently requested to review Section 4, Service Increments; Service 
Increment Oates of the Appendix to the Personnel Regulations for Fire 
and Rescue Service Merit System Employees of the Independent Fire and 
Rescue Corporations of Montgomery County, as amended through September a,
1982. Our review indicated the following: 

1. Section 4 {g) sets forth procedures for recommending service
increments, and requires that it be done, in writing, "at
least fifteen days before the recommended effective date".
There is nothing in .Section 4 with respect to separate
procedures or time limits for delays of increments.

2. Section 4 (h) requires reassignment of an increment date if
the service increment is delayed, and also requires review
by the Personnel Office before it may become effective. The
same requirement is also contained in Section 4 (i).

3. Section 4 (k} gives a Corporation authority to approve a
service increment delay, but also requires that reasons
for such action be submitted in writing. The regulations
do not state to whom such justification must be submitted.

After consideration of the above, it is our interpretation that a 
Corporation has the right to delay a service increment, but, because 
of the requirements of Sections 4 (h) and 4 (i), such delay may not 
become effective until reviewed by the Personnel Office since reassign­
ment of the increment date is required by the delay. Therefore, delays 
of service increment must be reviewed by the Personnel Office prior to 
becoming effective. 

It is our further interpretation of Section 4 that, in the absence 
of specific procedures with respect to time limits for delays of service 
increments, Section 4 (g) should be applied to both the granting of 
service increments and delays of service increments. Based on this, it 
is required of management to notify an employee of an intended delay of 
service increment prior to the effective date of that action. 

January 26, 1983 

ME
��

S
�
EM PROTECTION BOARD

BY .. �,Q l VV\JL 
Richard S. McKernon, Vic� Chairman 
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I �TERP R E:TA TIO N 

of the .... 
Personnel Regulations 

As a result of a recent appeal, the Merit System Protection Board 
has reviewed Section, l S.l ;(a l Of the P�rso.nnel Regula,tions .for Mon.tgomery 
County ( approved, �ecember. l �80), .and the same �e'cti o .n;. nµm��r Pt, tn�. . .: ,v
PersonnekRegul at10m; Jor Fire · and Rescue �er�1ce M�r.1t ?Y::item Emp1,oyee$, 
of the Independent Fi re and ·R�scue.,J;;orpprati,ons of; Miiritgom,er.y CquntY:. '.': } 

(approved:· Apri l 1.981 ) ·• ' The quesJion. corwemi,i ng thes� prov{s ion,( is , .. , . :,> 
whether or not an individual employee.may t,·� laterally trqQsferi;-,ed fr_9jn,.> 
a County department to an independent fire department. · ·· " ···· · · · 

In conduc�ing• the re.vi ew"1 t'h�' ·B,o�!rl �o'ted, tha.t ;Ject.ib.h'.2l;A (ni) of 
the Montgomery County Code r.equ .· ·  ··  · 

- , _- ,  
i 
r 
res,.1th

, 
a
. --
J.; 

: -
, 
: ... · 

11 (2) 
shal e o

l 
The 

badpted 
comprehenstve 

by 

 

the 
,cou,nty 

commission 
p�r:'�o

, 
rin�l 

_ .. -

unless 

· ·,--.,: regul
. :. .. 

modi
a
_· 

fi<>ns·,,
fied 

.-,  
,,;:in accordance with,,subsgctio.,n (b) (3) of ,this s(:1c­

tio.n and .wiJ l . apply .to,.�ll,.,career perso1nn·eJ ;empl,oy�'d 
by the,,104,aJ cor.ppr�tio,ns .ax1d pa fd wi'th t,ax fungs.: ':.The C�i:f:AclmJnistr,,tive,,pfi\cer, 'shall ha.ye the' re..; · 
spons1b1l1ty to adm1n1ster and apply these regula-

' tion� uniformli in � JlJcrnner sonsistent \'li;th the ;,r·�:- •,
,,,:,sponsi�.j•l i ti.es ,,.a.ssi9ne<:l to .. the �9,1Ami�,sion ·.el sewt\er-e· 
· · .und�r·ittli:&· cl)ap,ter. 1{'S1" �,er�ic:e.,to the Joca l. cot'.pora­

.. tions.:r1 The,,actminjs.ir:��tgn ��dap,plicati�n. of th.�se .· 
regulations shall be consistent with the special' 

· ... charaoteristi GS, of; the ftre,. rescue .. and emergency. . . 
I . . ' . · ' '' ' ' '  \, medical s�ryiq�s. 1
• 1. ),· • \/' 

• 
·:' ' \ ' : • '. . ... 

� 
'a. ' • ; ; .' ' ;- '. i ' • • , : • • • • • •' • C ' • • : 

 Further, in n10difying,Jhe County's. Per::;.onrie.1 Regulations, ,the Fire' 
and

 
· Rescue ,Cammi ss ion spegi'fi9aHy:prov,1d�l·for tr:a��fer betwe�n corpor-

;!������
r.
(�!!

w
;:�t1��

0.
i��?[!�j. <rn�g!0

:if��
a
!J:6

°
�o�Id

F
i�:/i�f :

e
��i:r�l 

movement was included and considered in developing a Career !Development 1 

Plan for f,ire, an�L Rescue:·Re�onnel;•r:l':11d.Jh�,�,t�e: samij clas� }P��ifications 
are, used, by. the County ·�i.nd, the,,f ire, Departments. for fi re�re]ated positions. 

: ' i),'.:'. " ' ·., ' ,:u ,,,; ,,,· 11'.,,,i, ,:; ; ,,,, .·. ,. '. ·:' . ...... 
: '.: I •. ,·.·I, · . .  '.'• 

. . On 'Septembert' 28, J98h : this B,9�r;d/04nd. t��� ?.�.�ti 9� l.�. l11p1) t Transfer
of ·both .,:the,J;ounty' s .P�r.so.n��J.

1
H�gµlat19n.�;. aryd t.h�

1
J,1r,e,

1
,�n9: , Re�w�.·· .. Personnel

Regula trnns .. shouJ d be111 nterpr�1tecl,,�.s ., p�rr11;11 ;,f} ng1 l�,tr�ll 1 tr:5'r�f�rs b��we�n 
individual fire corporations and/or the County's Department of.Fire and 
Rescue Services. 
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Page 2 

INTERPRETATION - {Section 15.1 {a)) 

After further study and consideration, it is the 1nterpretation of 
the Merit System Protection Board that both personnel systems are 
sufficiently similar to warrant lateral movement from any Montgomery 
County Department/Office/Agency to an independent Fire Company and vice 
versa in a manner that does not penalize or reward the person being 
transferred. Specifically, this means the salary level shall not be 
changed and accrual rates for leave, in effect at time of transfer, shall 
be retained subsequent to the transfer. 

MERIT SYSTEM PROTECTION BOARD 

J���-
Fernando Bren, Chairman 

March 29, 1983 
bse 

CC: Fire and! Rescue Commission 
Montgomery County Fire Board 
Robert W� Wilson, Chief Administrative Officer 
Paul A. McGuckian, County Attorney 
Clinton A. Hilliard, Personnel Director 
Independent Fire and Rescue Corporations and their 

Employees via department bulletin boards 
All County Departments and Employees via department 

Bulletin boards 
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•ji,persdnn:eli Re"giilat<i10ns, .

i 

The Merit System Protection··Board was receht''li)l'!.1 requ.es,te:dr ito:. , 011

inte.rp:ret the. Personnel Regulations for Fire and Rescue Service 
Me'rh ·Systeih' 'Erliployees: of the· Independent Fire and Re.scue Corpora­
tions of Montgomery County as they relate to probationary periods. 
Specifically ., the question 1\l'�s: 

" , Does a m,'e'rit system employee who has 
'· sus;:cessfull/ completed a probationary 

peridd 1 at':sbme time in the past
., 

serve 
another probationary period in a higheri\ri 
level position upon promotion, and is 
he/she considered a probationary 
employee for purposes ·of: retaining 
the position to whiJeh ,promoted,?., 

  

After init,ial appointiilen't' 't� a·1nte':r-it/sys:tern: �bsition·, a� · 
individual is i'equirecf,,td s�rV�:''a1 'pr?ba'.ti'0nary.·petii..od asu;part: of 
the examination proces.s; 1• Opdn' -saltisfactdfy .eompletion oft tJ:.>,at 
probation, met-it'. 1 'sfs'tem Sfa tils/i'.,s' a'tta"f:i>.'ed � : "Subsequent ,t'O' that 
time, retention of any position is based upon worJc;.performanee and 
adherence to established rules, regulations, etc •• Failure to 
perform adequately in a position to which promoted would be 
grounds for appropriate adverse action, up to and including removal. 

In our opinion, if an employee were considered to be in a 
probationary status after promotion., the right to return to his/her 
prior position, if unable to successfully complete the assigned tasks, 
would have to be provided to the employee. Such a right would have 
a chaotic effect on the promotional process because of possible 
"humping" of newly promoted persons who were performing satisfactorily. 
To minimize the adverse effect on employees, and to assure the 
effective administration of the merit system, we believe probationary 
periods are required only at the time of initial appointment to a 
merit system position. 

August 3, 1983
FB/bsh 

MERIT SYSTEM PROTECTIO�j
BOARD

��/w.--
( 

Fernando Bren, Chairman 
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I N T E R P R E T A T I O N 

of the 

Personnel Regulations 

The Merit System Protection Board was requested to interpret 
the Personnel Regulations for Merit System Employees of the 
Independent Fire and Rescue Corporations of Montgomery County, 
as amended through September 8, 1982, specifically as to the status 
of Section 28, Interim Regulations and Procedures. 

This issue was reviewed extensively as part of an appeal. 
Testimony during that appeal indicated that Section 28 had been 
extended to July 1, 1982, and from December, 1982 through July, 
1984. There was no indication of any extension from July 1, 1982, 
to December, 1982, and there was no documentary evidence of exten­
sion from August 1, 1981, to December, 1982. Based on this, the 
Merit Syst�m Protection Board ruled that: 

"When the Personnel Regulations were implemented 
on April 1, 1981, Section 28 provided for continu­
ance of all prior regulations until August 1, 1981, 
'except to the extent that such regulations are 
addressed or are in conflict with these regulations'. 
Lacking any documentation to show an extension from 
July 1, 1982, to December, 1982, when the Fire and 
Rescue Commission voted to extend that provision to 
July, 1984, it is this Board's conclusion that all 
prior regulations ceased to exist on July 1, 1982, 
and they would not be applicable in this case." 

It was the judgment of the Merit System Protection Board that 
an extension may not be granted retroactively because the provisions 
had expired on July 1, 1982. In order to utilize any of the expired 
provisions, it would be necessary that they be approved and implemented 
in accordance with established procedures for amending the Personnel 
Regulations. Therefore, it is the interpretation of the Merit System 
Protection Board that the provisions of Section 28, Interim Regulations 
and Procedures, of the Personnel Regulations expired and ceased to 
exist as of July 1, 1982. 

MERIT SYSTEM PROTECTION BOARD 

�kb---
Fernando Bren, ci?airman 

FB/bsh 
September 28, 1983 
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INTER PR E,T A T  ION

of the 

' I 

Personnei Regulations 

At the ! hearing on termination of an e,mployee, (Case,,No• :83-.83), 
the que stion \o,'.as ra.i. sed 1;1.s .J:o "".1:io, ,l1ad ilUthority, to :remoy� ,aJJ,

1
,emp;loyee 

from Co:unty. employmenL S�.ction. 21.5 O>J of the ;fers.onn,el ,J;l�g�l.aJ:ions 
states that a Depart)l\e11t tiea:d ,may ... t�l<e, s.1,1�h .acti9:r;i1 if deJegaJ�9 the 
authority by the Chief A:dniinistrative Officer, In reviewing relevant 
law, the.,.�oarcl :n<>t.ed"�hat �ect�.op.,2J9,, Ap�oil).tme1:1,t of,.Otheri!pmployees
of the,, EJCecuU v,e, 13ran:ch,1,pf the, Cha;rter ,9,�. Mont,gome,ry, C9u11.t,X�i Maryland, 
state$_1; 1 

, . . . _ . 

'.'All eroplqy1,es ·. qf,,;t;he, E)!:ecutiv.�, Branc;h oth,er th�. 
those specifically pro:v1tdeq ,for in this. Cha:ner .... : l 
shall be appointec;tand;,re'\19ved and, theii\,salaries , 
shall be fixed under the merit system by the heads 

qf. th� . s �yer�l. �ep,�r,tme1,1,ts ,. :offtc;es and :,�genctes 
of ,the i �QUnty .n, ,,. 

.. A.,review,,of Art:i,cle �h Merit System ,and Conflict s 9( Interest, 
of the.,·Charterure)('ealed,.t:hat .th�.;author:ity given �P Dep1;1.rtment Heads 
in Section 216 had not, .. been,:c;hanged :or :negated in. any manner by the 
provisions contained,(t;he1;ei11. ,!} ! 

·  

I;t; is1the judgmt1_nt,·of.t;he 1Meri.t;.Sys:tem �roteG:tion Board that the 
authority set forthdn, See�j,on t ��6 gf the Charter of Montgomery County, 
Maryland takes precedence over the Personnel Regulations for Merit 
System employees. The authority for appointment and removal of 
e!Jlploy,ees W8;S, $peoHi.c;i.J,iy,igiy�n ,to ;Oep��tment:, Office and Agency 

. Heads .by th;El vote.rs, in ia,pp:J;o,ying .·. t.he .. Ch�rter ,' and this a,u:tho:i;-Uy may 
not be removed

1
,by regtiia.ti.o,ns. While t:h1;1:.Board .:r€lc;:ogniz�s t;be , 

legitimate role ,�£,,:the Ghi'�f ;Aqmini�.t:ratisye Qffiqn;- in pe:r;f<;>rming, 
, afterrna,t}! .. :revi.�w.. aml. provicl,in,g.1sy,stei,lic: guidance :to De.pa,rtme11t;, Heads 

in th�. ,. exe:rctse ,os:f the.ii'. ,Ch,a,rte.r :regpqnsibilities, it ,is t�is 
. Board '·s intt1_rprt;ta,tion t.ha;t 1a. D�pa.:rtll}Eillt, Qffice ,or, Agensy Hea,d ,has 

t,he \ at,1t:h,ortty; t:o, jappo
1
int, aqc;l, r..emqve ,.,emp�orees, wi thol;l,t ,,htgl1er: \ le"'.e� 

approval. Therefore, the requirement of. �ectfon 2f •. 5 (q) qf; the 
Personnel Regulations for formal delegation of authority from the 
Ghief .}\dminist:�a,qve,. ,Qfficer prior to taking such action is found to 
be invalid because\it violates the provisions of the County Charter, 

MERIT SYSTEM PROTECTION BOARD 
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I N T E R P R E T A T I O N 

of the 

Personnel Regulations 

As the result of several recent grievances involving .alleged 
discrimination, the Merit System Protection Board has been asked 
to render an interpretation of Section 4.2, Appeals, of the Personnel 
Regulations, which states: 

"If an individual believes that the County has violated 
the policy with respect to race, color, religion, 
national origin, sex, marital status, age or handicapping 
condition, an appeal may be filed with the County's Human 
Relations Commission in accordance with the procedures 
established in Chapter 27, Human Relations and Civil 
Liberties, of the Montgomery County Code, 19,2, as amended. 
Alleged violations involving political affiliation and 
other non-merit factors, shall be filed with the Merit 
System Protection Board in accordance with Seciton (sic) 
23 of these regulations." 

The question is whether a County employee has the option to file 
a compliant with the Human Relations Commission or to file a .grievance 
on matters involving race, color, religion, national origin, sex, 
marital status, age or handicapping condition or if the complaint 
should go directly to the Human Relations Commission and not be a 
grievable matter, At the present time, the County has provided pro­
cedures for filing complaints through the grievance process or directly 
with the Human Relations Commission, and, because of the wording of 
Section 27-21, Procedure for Conplaints Against County, of the Montgomery 
County Code, the Human Relations Commission will not accept a complaint 
from a County employee if a formal grievance has been filed. 

The Merit System Protection Board believes County employees should 
have the same rights as all other County residents, and are entitled 
to review of discrimination complaints by persons who are specialists 
and highly knowledgeable in that area of law. After review of the 
Human Relations Laws, the Personnel Regulations, and Section 33-9, 
E ual Em lo ment ortunit and Affirmative Action of the Montgomery 
ounty Co e, an iscuss1ons wit persons involved in drafting those 

laws and regulations, it is this Board's judgment that since December 2, 
1980, it has been the intent of the County to have all complaints by 
County employees involving alleged discrimination with respect to race, 
color, religion, national origin, sex, marital status, age or handicapping 
condition filed directly with the Human Relations Commission. Therefore, 
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Interpretation 
Section 4. 2, ApPeal's 
Page Two (2)

it is the interpretation· 'o:f<the -"Me:i'it' :system Protection Board that 
such complaints filed under Section 4.2 of the Personnel Regulations 
must be filed directly with the Human Relations Commission. Accord­
ingly;, this···Boa:td finds' that Track 1 5, Discrilllinati!on: ·Grifevartce, of 
the County.;s giievande: procedure is inull :and void, , artd 1 thatif puduant 
to Section 33-12·(1:>);· Gri�vances, of.the·Montgoniery County·(i)ode:,,, 
complaints alleging discrimination with respect 'to,irace;·'. color':,;:'>feligion, 
national origin, sex, marital status, age or handicapping condition are 
not gt:tevable ma.Mers �' 1 r  

FB/bsh
Novembe!l" 3;1983 
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APPEI\LS AND DECISJONS 

The Personnel Regulations provide an opportunity for employees 
to file appeals with the Merit System Protection Board. Once the 
notice of appeal has been filed, the employee �as ten work days to 
submit additional infor111ation required by Section 23.4, Appeal 
Period, of the Regulations. After this information is re�etved, the 
appeal · is· processed in one of two ways. · · 

First, if the appeal involves a suspension, demotion or dis­
missal, a hearing is scheduled, as req4fred by Section 404 of the 
County Charter. In cases. involving suspension or dismissal, at 
least two weeks' agvance notice of the hearing is req4ired. Upon 
completion of the hearing, the Bq�rd prepares and issues a written 
decision, usually within thre� wee�s of the he�ring. 

The second method for processing appeals requires the develop­
ment of a written record. Upon receipt of the notlce of appeal and 
supplemental information, the County is notified and allowed ten days 
to respond, in accordance with Section 23.6, Notification and Sub­
mission of Record, of the Regulations. The Boara then provides the 
appellant an additional five work days to respond to or colTl!lent on 
the County's submission. The case is then placeq on the Board's 
ijgenda, copies of all documentation are provided to each Board 
member, and the Board discusses the q1se at the next wor�session. If 
the Board is satisfied that the written record is complete, a decision 
is made on the basis of the record. If the Board believes additional 
information or clarification h needed, they either request the 
information in writing or schedule a hearing for the purpose of 
receiving oral testimony. If th� decision is issued based on the writ­
ten record, it is prepared, in writing, and usually released within 
three weeks of the worksession. If a hearing is granted, all parties 
are provided at least thirty days' notice, and a written decision is 
released within approximately three weel<s of completion of the hearing. 

During 1983, the Board received one hundred twenty-five appeals 
In addition, one case was carried over from 1982, and one from 1981. 
Decisions or, Ca$e Numbers 99, 117 and 119 were �till pending at the 
time of this report • 
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SUMMARIES OF DECISIONS 

ON APPEALS 
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COMPENSATION/CLASSIFICATION 

Case No. 83-01 

A Police Officer appealed from the decision of the Chief 
Administrative Officer on his grievance concerning a six month 
delay of service increment. 

Section 8.5, Appeals from Performance Ratings, of the 
Personnel Regulations states, 11Performance ratings are not appeal­
able to the Merit Board except in cases of failure to follow 
established procedures". Failing to find any violation of estab­
lished procedures, it was the unanimous decision of the Merit 
Board that the issue was not appealable under the Personnel Regu­
lations, and it was dismissed. 

Case No. 83-04 

A Firefighter noted an appeal with the Merit Board concerning 
overtime compensation. He had not filed a grievance on the issue, 
and, therefore, it was the decision of the Board that the appeal 
be dismissed for failure to file in accordance with established 
procedures. 

Case No. 83-10 

A Firefighter/Paramedic appealed from the decision of the 
Personnel Director, on behalf of the Fire and Rescue Commission, 
which denied his grievance concerning his movement from County 
service to the independent fire corporation. The Board noted the 
September 28, 1981, Interpretation of Section 15.1 (a) of the 
applicable Personnel Regulations rendered by a prior Board, and 
believed fairness and equity for all parties required further 
interpretation. Accordingly, a new broadened interpretation dated 
March 29, 1983, was issued, and was considered as part of this appeal. 

The Personnel Director had found that the action did not con­
stitute a transfer as defined in Section 15.l (a) 

The Board ·noted that the appellant was allowed to continue 
participation in benefit programs without any indication of a break 
in service, and that the Fire Department attempted to process the 
action as a transfer, and supported the appellant's position in the 
grievance. 
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Case No. 83-10 cont. 

It was the judgment of this Board that under the particular 
facts and circumstances Qf,.the case., th� a,ction. grieved resulted 
in unfair and inequitabl e '-t'reatmetit' of- a career· service employee, 
which clearly was not in the best interest of the Fire Department, 
nor the appellant. The effect of such action was to create a sttu-, \ 
ation where the appellant, as a certified paramedic could not trans'.;.::.·:< 
fer from the Department of �<>rre;tc:tion �nd Re�abil itation to a

Firefigh,ter/Paramedfc .. t>:osHH>n wi,th,.an)ndepeodent f�re depar�ent,,::·,\ 
while another person·, with the exact same qua 11fic?�,ions�.e.mplp;ye:d .. ·· · 
by the County's Department of Fire and Rescue Services could so . · · 
transfer. The Board.couJd.co.nceive .o1\no rational basis for treat­
i�g two. individu�h Wtth: the:}a111f;spe�,1alty !ind qu.a .lJficatipn� 'jp 
disparately and; cpnc,11,1,ded tha,:t, 1R.th.1� c_a$e ,,: sue� ll"eatmeh� ,s,, 
legall.Y,. inJper�i.s,sibl��;, Ifwa-$, the un,a,n,i1110U$'deci.�io,n.,9:f.,ths Nerft, ,''
Sys tern Prot%:tibr. Bo�r�n that }he :,�,P:P.�JJant: s re�o:rds· be �ha·ng�,q to . ,' lreflectJ,tr11nsfer.,. t.hat �.e:,:b

1
e re,inbur,,$,ed !ill sal.ary'm,on,,es loH, 

retroacti've tc f date 'of the"action'f thaf h,ifleave ac¢rual rate'·and'. 
balances be adjusted; and that he be reimbursed for'reasonable '' 
attorney's fees by the Fire and Rescue Conmission. 

APPEA�ED. TO COURT 
• :· '; .; '!-- fjJ.t Case No; s3..:16 ··· 

A Fi'ferighter appealed 'fdrm th�' decision of the ;Fire �'rid ·R�sctle

Conmission on his grievance concerning compensation. ·' · · · 

On July 1, 1972, the appellant was hired as a Fireflghter oy 
an indep�n.dent fi,r:e. c9rporati.on., ;.9". J,y,ly 1. )9,74, t�.at cqrporation 
v.1as brough! into,}h�, Se>.,1.mt,r',s')��yfdJl s'.ys\�nir }ll Pitef,igijters

i , , · .. 
involved, incl,lid1ng ·api,�flla'n.t;: r:ec,:e·,,ve.d. pay adJ.us.tm�nts .wheri,place.d , 
Within, the .:�o�nt}', 'structure/ ��i.�f\�'s:tJl 1:ed • ;� )ay ;:�;areas.�'$!, I the',: . .
appellant was awclre qf 1 � pe�cervect p'r'Qblent 10, the ,COL!nty' s :·.scale, at 
the time of trahsfer, ,but ifid hot Ji le' a'., grievance. ;• ' . 

} j ;' , • ' ; l ; ' , '.' " t [ I ' ' ". ·, '· _ ,/ � ' -. � .; ., < 
' 

' , : ) ; . \· 1--,' - , , '/ ' ' ',' - ,: i, .- ' . ; • ·: '· � ' ,·,1. . . . : ·. ' ·. ' ,; ·, ' 
. . ' ' .. ' . ' ' - . 1' • ,Th� ,Bbard �as. �.is.t4r�ed'. Jiy :th� ·fa:ct tfi�t the, appell��,� .c!i:d'. no.

t

r�c�tvf � t�sp;ons,e , .:to' ,'.tl�s.:�t��vijr�� \��r oy�r .• t��. �ea,�.� af��n 'ft w�(:,'f'
f1lea. The Board found this HelaY to be ·inexcusal:ile, and hoped that 
st�ps had ,beer) tak�=m :t� el�m\na�e , a re,��rl'.'enc:,•. �9w�vei;!, d��pitE?.-
th, s fact, 'the' Board ·could: ·no:t··oveflook the t,m�lines·s 1 ssue; THe .. 
appell ant was aware of the probl�ht 'af the 'tiinE(it occurh�d· · iri' 19i4','
but did not avail ,himse l,f, of the, app,ropri ate gri f;!.vance process unJi l 
over fivf:Yea�s· 11�\er;" 11 Th��ef�rtf,): 'i't"#�? Jn� clec'isfo�· of'.tn( M!fr}t:, 
System Protetitdn: Bpa!r<f 'that: tfie·'gr"ieva'tice"wa·s not' fi'led in' a 'timely' 
manner:'�ncJ'th'�f'ap'p'�irwafl,d�ni�d?''·'f" ·.··,··; .,,,J :;•\i., :,f;/., . ,

 

Case No. 83-24 

An Administrative Services Coordinator appealed from the decision 
of the Chief Administrative Officer on the reclassification of his 
position. The appeal of reclassification of the appellant's position 
was filed in June 1982. The final report of the Classification Review 
Conmittee was to be submitted to all members of the Conmittee for review 
orior to its submission to the Chief Administrative Officer. 
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Case No. 83 .. 24 continued 

The record showed that two members of the Committee had discussed 
specifics of the case with other County officials on an independent 
basis. These discussions were not conducted as part of a Committee 
meeting, nor at the direction of the Committee. Further, the Personnel 
Office employee assigned to assist the Committee was the same individ­
ual who conducted the initial classification study and had made the 
recommendation being appealed. 

The record also showed that the Committee chairperson submitted 
a report to the Chief Administrative Officer, which indicated a 
unanimous decision of the Committee, however, the report itself indi­
cated that the decision was not unanimous, and evidence showed that 
the report had not been reviewed by all of the Committee members, as 
had been previously agreed. In addition, the findings of fact set 
forth in the Committee's report were very general in nature, and did 
not address the specific issues related to the factors considered for 
classification of the position. The findings of the Committee, as 
presented in the report, were essentially a summary of the proceedings 
followed in the case. 

The Board found that the Classification Review Committee did 
not follow its agreed upon procedures for submission of its report; 
that appellant was not offered an opportunity to submit additional 
evidence or a;rgument subsequent to noting his appeal; that the 
individual who recommended the reclassification served as a non­
voting member! of the Review Committee, and, thereby, was provided 
an opportunity to orally defend his position; and that the decision 
appeared to have been affected by� parte communication. 

Accordingly, it was the decision of the Board that the reclassifi­
cation be rescinded; that the matter be remanded to the Personnel 
Office for further review in accordance with established procedures; 
and that appellant be reimbursed reasonable attorney•s fees incurred 
in the matter. 

Case No. 83-32 

A Firefighter filed an appeal from the decision of the Personnel 
Director regarding his pay adjustment upon promotion, but the appeal 
was withdrawn after the parties resolved the issue without action by 
the Board. 

Case No. 83-36/37 

Two firefighters appealed from the decision of the Personnel 
Director (rendered on behalf of the Fire and Rescue Commission) on 
their grievances concerning eligibility for continued educational 
salary differentials. The record showed that: 

1. From 1972 through 1977, the Fire and Rescue
Services Career Personnel were provided an
educational salary differential (ESO) for all
ranks. The approved plan provided up to a
maximum of 10% additional compensation based
on education level attained and rank held.
For the ranks of Private through Lieutenant,
5% was provided for a Fire Science Certificate,
and 10% for an Associate of Arts degree.
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1Cas.e Nq.,:J3.�-36/37 1c.ont., 

    

2. · Bqth,appellarrt� ;re.ceived an A.ssac .iate o;f Arts 
degr,ee,,and werie .granted JO% ESD.'s pnio,r to ,,. 
1971. 

. . . . . . . . 

A n,e .w p,lpn was Jmpl emented on July l, 1976... 
The new, pl an prov,i ded for a maximum of, 5% . , , . ·. , , 

· adq,i:tional ·salary, for any_ rank if a sp�cific; 
eouGation�l leve] was,./ittainecJ. Sp.ecifically, 
an Ass,ociate of )\r,ts degree,. wh .:ich IDj'lde an
ind'fvidua.1 eligi,�le .for 10% under the :Old plan, 

, �as ;required for, Lieutenants to receive .5% 
und�r the new pl an •. 

, ,,f.,'.'1n apprQv,ing .the 'new ,plan, toe Fire ·s�ard, �ul�d
that: 

, , : .. , a. , , EmpJ pyees re.ceivi,ng ESD payme.nts under 
:the , ,old program .as of June :30, .1976,, 

,.,i-mulrl 1 continue to, receive the ESD pay­
ment that th,ey had been receiving. 

b •. On ,Jun�· 1,J.977, further. cla�ifi cation 
was provjded by the Fire Board when, 
-they stated,/' ••• ESD would not be

removed from any individual, however,
as they progress through the career

, ladder, the �SD would .be adjusted to
, ,conform. to the new schedule. • • 11. 

Jf_ • 

. ,c. ,On ,,July 6, it977, the fire .Board modi,. 
fied the ESO policy at the request of 
the County's Chief Administrative

Officer to read as follows: 

• , 11 Employees ·currently r,ecei vi ng. ran
Educationat, Salary Differential wi 11 , · 
.be allowed ,t<:,, c.ontinue any Educational
Salary Differential currently received 
in the same percentage amount as it(sic ) 
currently received ••• Such Educational 
Salary Differentials are only authorized 

• ,for. educational attainment in, excess, ot
any minrtmum. educational �eqwirements . 
.p.ppr.oved in :the ;QfficJa1 class specifi.." . , ·, . f . . •' . . . 1··.. II ca t,on or; ,a ;9-1 V,en c. a�s ,,.  

5. The appellants cqntinued tp. receive th�1)0% ES_D
whi 1 e ,employed. �s Sergeants.
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Case No. 83-36/37 cont. 

6. On December 5 t 1982, both individuals were
promoted to Lieutenant, and the ESD pay�ents
were reduced from 10% to 5%.

7. A review of employee records revealed that
many Fire and Rescue Service employees were
still receiving 10% ESD payments. Re.cent
promotion forms show that at least one individ­
ual was promoted {in 1982) without a reduction
in the 10% ESD payment, but most individuals
promoted had adjustments made to their ESO
payments.

8. Nine other officers were still receiving 10%
ESD payments, but there was no indication as
to when they were promoted or how long they
have been receiving the payments.

The record supported the Fire and Rescue Commission 1s position 
that the policy implemented in 1976 required modification of ESO payments 

. when an individual was promoted. The Board was satisfied that the policy 
was fo 11 owed in the vast majority of cases. Therefore, it was the judgment 
of the Merit System Protection Board that the action of reducing the ESO 
payments at the time of promotion of the appellants was in accordance with 
established procedures, and the appeal was denied. The Fire and Rescue 
Commission was also directed to review all promotional actions since 
inception of the 1976 policy and to take appropriate steps to assure that 
all promotions were made in accordance with the policy and to take the 
corrective actions necessary to achieve equity. 

APPEALED TO COURT 

Case No. 83-50 

An Assistant Fire Chief appealed from the decision of the Personnel 
Director on behalf of the Fire and Rescue Commission, on his grievance 
concerning overtime pay during unusual circumstances. The record showed 
that: 

l. In February 1983, 'the metropolitan area
received heavy snow, resulting in the County
declaring a snow emergency, and the appellant
was directed by his supervisor to remain on
duty through the weekend.

2. He worked the entire weekend, and except for
additional pay received for the period of
general emergency, was denied ·any further com­
pensation since he was considered to be a
senior officer. The Fire and Rescue Co1T111ission
considered such time as a normal responsibility
of a senior officer during such emergency sit­
uations, and therefore, found him ineligible
for overtime compe.nsa ti on.
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Case No. 83-50 cont. 

3. Section 3 (j}, Limitations on Overtime of the
Appendix to the Fire and Rescue Service Personnel
Regulations states in part:

11, • •  Division Chiefs and other supervisory 
employees of a level equivalent or higher 
than a Division Chief shall be eligible to 
receive overtime pay only to the extent 
that they are eligible to receive compen­
satory leave. 11 

4. Section 13.5 (a}, Limitations on Crediting of
Compensatory Leave for Overtime Work of the Fire
and Rescue Service Personnel Regulations, states:

11 Division Chiefs and other supervisory 
employees of a level equivalent or higher 
than a Division Chief are not usually 
eligi9le to be credited with compensatory 
leave. For purposes of this subparagraph, 
an employee in the rank of Captain and above 
or in a pay grade equal to or above the rank 
of Captain shall be considered as a super­
visory employee referred to in this para­
graph. However, a Captain engaged in an 
emergency operation which necessitates 
work beyond his regular work schedule is 
eligible to be credited with compensatory 
leave at the rate of one and one-half hours 
for each hour of overtime work performed 
whenever such employee does not receive 
overtime compensation for such work. For 
all employees receiving compensatory leave 
credits, credits of less than one-half hour 
shall not be counted. The Fire and Rescue 
Commission shall decide which supervisory 
employees are considered to be of a level 
equivalent or higher than a Division Chief. 
Authorization for crediting of compensatory 
leave.for overtime work shall ordinarily 
be specifically approved in advance by the 
corporation and ordinarily it may not be 
approved on a continuing basis. Only the 
Fire and Rescue Commission may approve 
special exceptions to the above requirements." 

The Board found that the regulations in effect allowed overtime to be paid 
to an employee at this level if an exception was granted by the Fire and 
Rescue Commission. Such a decision, therefore, was discretionary, based 
on the judgment of the responsible authorities, and the Board may not sub­
stitute its judgment for that of the responsible authority. Accordingly, 
the appeal was denied. 
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Case No. 83-55 

The Fraternal Order of Police appealed the decision of the Chief 
Administrative Officer on its grievance concerning compensation for Police 
Officers assigned Canine duty for the period of December 31, 1982 to 
June 30, 1983. The time after June 30, 1983 was covered by the Collective 
Bargaining Agreement. 

The record showed that prior to 1978, Canine Officers received a 5% 
pay differential. Effective August 1, 1978, the pay differential was 
discontinued for persons assigned such duties after that date, and those 
persons receiving the pay differential prior to that date were allowed to 
retain it for as long as they remained on Canine duty. The grievants 
wanted to be reimbursed overtime pay for all off-duty time spent caring 
for the dog assigned to them. The Board noted that the grievants all 
volunteered for the Canine duty after the discontinuance of the pay differ­
ential in 1978, and all were made aware of the fact that there would be no 
additional compensation for this duty at the time of acceptance. 

It was the judgment of the Board that the care of a canine did not 
constitute qvertime work as defined by the Personnel Regulations. Therefore, 
the appeal was denied. 

APPEALED T0 1COURT. 

Case No. 83�68 

A Work Force Leader appealed from the decision of the Chief Adminis­
trative Officer on his grievance concerning prQcedures involving compensation 
for overtime work that had been issued on March 10, 1983 for only one division 
of the Department of Transportation. 

Section Al.8, Overtime Policy, of the Personnel Regulations gives a 
Department Head the prerogative of dectding how to compensate employees who 
work overtime by authorizing either overtime pay or compensatory leave. It 
also gives the Department Head the authority to establish reasonable guidelines 
to accomplish this task. 

In reviewing the record, the Board noted a lack of consistency in policy 
and procedures within the Department, as well as within the County Government. 
In fact, the reasons stated for implementation of reporting procedures for 
overtime in this case lacked a rational basis, and appeared to be arbitrary in 
nature. There was no established departmental policy related to this issue, 
and there was no evidence that the Department Head delegated the establishment 
of such guidelines to another individual, or that he approved the policy set 
forth on March,10, 1983 for the Division in question. 

Lacking such evidence, it was the judgment of the Board that the March 10, 
1983 policy was void and inapplicable, and that the determination of how indivi­
duals are to be compensated for overtime work rests with the Department Head 
unless and until such time as a departmental policy is promulgated. 
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Case No. 83-68 cont. 

,The Board .further: found ttiat :the er:nploye_es .involved were'. compensated 
(i .• e., .overtime, .pay.,or, compens.&tory, leave) for all t,ime wor.ked, .and,, ·, 
therefore, had not ,been, adversely: affected.. Therefore, . Jn orde_y,. :to. ;assure 
the. fair; and equi.table treatme.nt of.,all employe,es i:n the Department.of 
Transportation, the Board urge·d the department to Ja,ke apprqprjate . action 
to establish proper guidelines and procedures as promptly a� posiible. 

Case No •· 1S3�.69 •·· 
. . ) _ ; .. ; . t ,, 

1 ·, '. • � , .-� � • • . , ./ ! : ·�; ·. . , . . 1 . · ·; 1 ;_ . . . ; it · . · ·:· ; 

· .· An .I nvesti gatp,r qppealed .  1;�om .th,e ,:det.eriui natJo'n, qorice�n.i r;ig,, .cl,ass i fi­
ca ti on of ,h,i s positi on .. J.n .reviewir;19 :the .. record, .the .Board noted :that on 

·.May 25, 1983, :the Inv,esttgatoJ'i ser.i.es .wa.sreallocat�� upw�r�t�e>·g.rq,des,
effective iMi;l.Y 9 .. , l.982,. ',The Coun.1:y s�bsequeqtly rec.l&ssifi_e<i an incumbents 

of the.:lnves ti gator posi�ions .,1 except f,or one_ i n1 t�e Healtp Dep�,ri\lJl�nt;
,·. three in the :Office , pf .�p,ndlord/T�nan.t.,Affair�; thre_,e i11 .the:!Hyman, �elations 

Commission;. eight j n the. De_pa,r:tme.r:it. of Env.i ronmenta 1, Protect.i.on {one_ of which
was the appellant' s position); and three in the Department of Animal Control
and Humane. Trea.tment. ,,,Jhe ;re,ason:.for, not .rec;l a:ssifyi rm these :Positions was 

· emp 1 oyee :disagreement. ;iv,itJ, , the proppse.d.,: final ac;ti on.• - • 
I - • - • ' 

The Merit Board understood the County's desfre to achi1Jve'�gre�ment
in classification assignments prior to implementatio� of. a �han�e��·however,
the classification action of reallocating the Investigat�r �eri e� t�ken in
May 1983, retroactive to May 1982, established higher grade levels for that
series and abolished the lower grade levels. Therefore) i� became intumbent
upon the County to move all incumbents of the Investigator posi"t:ions ' to the 

higher gra9e, leye J,s iA,,c�cq,rdan�e �j th,��tab,l i,s�ed prqc�du��s · c. s� nee the
appelliint.had not l .�een �r�a�e�:111:a, marner cc>ns1.ste rrt with: 9th�,r; ,1.rc,umbents
of the,.Investigaitqr :posHions: at) ;the tjr:ne: of,real)oc1:1Ji on�,:,and .,,had .. actually
been continued in a non-existent c;}a:s� byn action of ,the, Co4J1ty,,A,t �as the 

judgment of the Merit System Protection Board that the appell ant, and all
other lnve:sti ga tors,,no.t, fo ,tir:na lJy 1noved to: the higher grade .:1 eve 1 s previously,
be treated in,,a,, .. miinner, .. con�i.st,ent w.i th:,p:ther:: i ncumbe.nts .. : The, Bpard ,ordered

they a] 1, .be,,upgraded ,i,f,, aJJ appropriate, qu�,l,Jfj Giitions , wer,e ; met, retro­
actively to ,th.e,.origina:l efleqt;i,v,e datei, and:,.that.Jhey be· paidr.,al,l;.m.onies 
due. . : I ' 

Cas.e No .• ,a3.,.71, : , : .'· ,, , ,,.:: :,
, ; , I ' I , , ( '

( 

f ; , '.' / 
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�
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, , :. A Firre.f,ight�r:, app�a··1:ed 1;��"�:�c.isi�>'n o,f t,he Per.s,o,nn'el }Jrect9r,;'rendered

.on . beha 1 f ;of, .t�e ;f i;�e. an.d. R,escµe,"�o�.mJ s
1
s ion, ,,o,n hi,s , gr:ievanFe .,f;pr,c:e�ni ng

h.oli day comp.e�sat1on.,, !h�11 .Bpar4,ha1.1?:rev;i.9,yslt i,s�e c;t a de,¢� sion;:JrJase 

No. , 81-79,. WhJcfl i!J nyQl;ye�, .tr�, ,�.�"1.� J1�sue,,, flnd,1 n,g J 11 1t,ha(,:case .,,1:ha:t,t:he 

,i.r;ic;livi ou.q.,J .ha1d . be�a r.e,f1,11bu.rse�tJ.r:i1 �pc,ordar;i�e, ,\'.(i �h1 es t,�bli sr,�rc;t Pii<;>ced9res,
and the appea 1 was, denH!d. , The Board .at th.at ti.me po� nted .. out t.o the Fi re
and Rescue Commission wh'at 1it"beli e'ved ''to be' po'ssibl'e incon'sistencies with
respect Jt;>,, tbe .,Per�:onp,�l,,11Re:g,ulc?,Jjo,n1s, to: be .. fpllpwed i,p corop.uting compensatory 
1 ei;lve fot,, ho Ji �ays.,,: J Su��·equ,�Dt .tP:i,fhei ,1�s:1, d�,Wi s:i pn, }he P7rsonn.e.t �egul ati ons 

. .hc1d,.not be,en �m�nded.<. Th��ef9se, .. si.nce .. the.�PP,ell�nt,rn this ,c;a.se.,, had been 
compensat.e,d, i.n accpr�1,1nce, wj,tq,, th!;!:,,g,ui,<;leli n�� and pro�!:!�.ure?, es,t,abJJ�hed by 
the Fire and Rescue Commission, the decision of the Personnel Director was 
sustained. 
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Case No. 83-97 

A Planner appealed the decision of the Chief Administrative Officer 
on her request for additional retroactivity on a reclassification action. 
The record showed that the Personnel Office received complete documenta­
tion necessary to conduct a classification study on June 12, 1981, but 
did not conduct a desk audit or take any other action on the request until 
August 26, 1982. 

At the time of the desk audit, the Personnel Office requested an updated 
position description. After review of all documentation, including the 
new position description, the Personnel Office determined that the position 
was properly classified, and recommended no further action be taken. On 
December 1, 1982, the Department Head submitted a detailed memorandum 
disagreeing with the Personnel Office recommendation, and provided addi­
tional information. In February 1983, another memorandum in support of 
the prior objection offered additional information with respect to a change 
in duties and responsibilities. Based on the information provided by the 
Department Head in December and February, the Personnel Office agreed to 
upgrade the position, effective September 12, 1982. 

On February 12, 1980, the Chief Administrative Officer issued a mem­
orandum on effective dates of reclassification actions which stated, in 
part, 11 • • •  if the classification study is not completed within a six­
month period from the date that the Personnel Office receives all the 
proper documentation from the Department/Agency that is needed to conduct 
the classification study, and the classification results in a reclassifi­
cation, the effective date would be six months from the date the Personnel 
Office received the documentation required to substantiate the classifica-
·tion study request."

A close reading of the February 1980 memorandum revealed two distinct 
requirements. First, the requirement for submitting proper documentation 
for justifying the classification study. Second, is the requirement to 
substantiate upward reclassification of a position. In this specific case, 
it was clear that the first requirement was met on June 12, 1981. The 
record further showed that justification or substantiation for the upward 
reclassification was not received by the Personnel Office until December 
1982, and February 1983. It was the Board's judgment that the effective 
date of the reclassification actually could have been May 1983, six months 
after appropriate justification was received from the Department Head. 
Therefore, the appeal was denied. 

Case No. 83-113 

A Firefighter appealed the decision of the Acting Personnel Director 
on his grievance concerning holiday pay. On Match 3,. 1982, the Board 
rendered a decision on another appeal (Case No. 81-79), which involved the 
same issue, and, essentially, similar points. That appeal was denied based 
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Case No. 83-113 cont. 
on the Board 

I s judgment that the established proc�dures had been pro�er�y 
followed . At that·time, the Board informed the F1re}1nd Res.cu� Comm1ss1on 
of what they believed were inconsistencies in the, approved Personnel. , ,Regulations, and the implementation thereof, and sugges.ted chan,ges be,.: considered to assure fairness �rnd equity. · 

As of the d�'te' of the decision in this case, the' Perscmnel' R�gulc;1t,ions
for Fire and Rescue Service Merit System Employees related to holiday pay 
had ·not been .amended . ,Therefore,:based on the. fact that.the .. �ppe.l lant 
had been reimbursed i'n accordance :with. estaQ lished p,rpcedures, the B?ard had

no alternative'but to .sustain ;the decision oJ the Acting Personnel D1.r�.ctor. 

Case No� 83-125 
., 

Five Poli.ce Officers appealed from the deci,sion of th�<Chief 
Admini strati Ve Office.r on thei r .. grievance concerning discontinuance of• 
hazardous duty pay. , ; 

' •/ 

As the result of a management study, the Department of' Police deci'ded

to implement a reorganization, effective March l, 1981, whic,h resulted in 
a reduction of the authorized ,positions in the Traffic Enf�rcement i1r�a, 
and an addi.tion of autho.rized positions: for the Patrol .and Special As.slgn­
ments Teams. This reorganizat:ion resulted in a major reduction in th� .. 
individuals assigned to motorcycle. duty, which directly aff�cte� the 
appellants in thi.s case. · · · · 

The record clearlY: showed that ,app�l lants were fully 11ware .that th� 
five percent pay differential they were receiving while assigne,id to 111otor­
cycle duty was because of the hazardous nature of the duty, and that such 
pay di fferenti a 1 would be. di sconU.nued · .if they were transferred to different 
duty assignments •. Sectipn 15, Transfer, subsection l, Definit.ipn, of the 
Personnel• Regulations stiltes. that .. 11Jran,sfer of employees 1 s. a prerogative 
of management.·'. • 11 Section, 15 sets. forth the reasons for suqh action, 
and certaJn requir�ments that :m.ust,:b� IJ!et. In fact, Section 15.4 requi,res 
that an employee who appeals s,uch action must prove ;that it . was arbitrjiry 
and capri.cious and/or discriminatory •. Jn this specific instance, appe{lants 
are arguing that the decision ,of .who ·vl/Ould be transferred based on produc­
tiv.i ty factors was an arp: itrary. and , capricioµs action. There was never a 
question that appe 11 �nt.s .' work. performa!lce was anythtng less them satls:­
factory, and the Department of Pol ice sta.ted. that. th� deci s:ion was a. judgment 
by management official s as to which individuals would be most productive in 
a given situation. 

· The, Board was. satisfied t�at the �ctions t.aken by the ,Department of
Police were reached based .on staff.available and-the needs of the Depa,rtment 
after reorganization was implemented. The Boar� concurred . with the Chief 
Administrative, Officer that t�ere, was �bsolutely no justificattpn to allow 
the hazardous pay differential to be continued once an individual was no 
longer performing the duty assignment or to provide any other type bonus or 
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Case No. 83-125 continued 

cash incentive as recommended by the Fact Finder. Appellants were 
fully aware that it was a prerogattve of management with respect to 
their tours of duty as motorcycle officers, and that discontinuance 
of that duty meant loss of the pay differential. With appellants 
being aware of this fact at least three years prior to the transfer 
actions involved in this case, 1::he Board found absolutely no. justi­
fication or basis for the appeal, and it was denied. 

The Board noted that one of the appe 11 ants. had raised a separate 
issue with respect to being assigned hig�er-level duties than nor­
mally expected of a person in his occupational class. That issue was 
a classification matter, and the Board referred appellant to the 
Personnel Office for proper resolution of that matter. 
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DELAY OF SERVICE INCREMENr 1
�'::
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of Police on February 9, 1983, the Director 
prepared his final recommendations and for-
warded it to the Personnel Office for approv-
al on February 11, 1983, the Chief Adminis-
trative Officer approved the recommended 
delay on February 18, 1983, but the appell-
ant did not receive the formal notification 
from the Personnel Office, until March 1, 
1983. 

3. On November 30, 1982, the Board issued an
interpretation of Section A.2, Service
Increments/Service Increment Dates of the
Personnel Regulations, which stated in part,
11 • • • it is required of management to notify
an employee of an intended delay of service
increment prior to the effective date of
the action."

In light of the requirement for notification prior to the effective 
date and the fact that the appellant was not informed of the action until 
subsequent to that date, it was the decision of the Board that the action 
was taken in violation of established procedures and it was overturned. 

The Department of Police was directed to rescind the delay of service 
increment, remove all documents related thereto from the appellant's 
personnel file and process the service increment in accordance with 
established procedures. 
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Case No. 83-39 

A Liquor Store Clerk appealed from the six-month delay of his 
service increment. The record show.ed·that the appellant's increment 
was due on March l, 1983. 

On November 30, 19$2, the Board issued an interpretation of the 
Personnel Regulations, which stated, 11 • • •  it is required of manage­
ment to notify an employee of in intended delay of service increment 
prior to the effective date of that action. 11 

The Board was satisfied from the record that the Department of 
Liquor Control followed established procedures and processed the action 
in a timely manner. However, the final approval of the Personnel Office 
took over one month and their delay resulted in the appellant not being 
notified until almost three weeks after the effective date of the action, 
which violated the November 30, 1982 interpretation. Therefore, despite 
the fact that the Department of Liquor Control was the one adversely 
affected, the Board had no alternative but to rescind the delay of 
service increment for failure to adhere to notification requirements of 
the Personnel. Regulations. 

Accordingly, the County was directed to rescind the delay of service 
increment, grant the in�rement, and reimburse the appellant for all 
salary monies due as a result of the action. 

Case No. 83-76 

A Per�onnel _Specialist appealed from a delay of service increment. 

The appellant subsequently withdrew the appeal prior to action by 
the Board. 

Case No. 83-87 

A Community Services Aide appealed from a delay of servi�e increment. 

Subsequently, the Personnel Office advised the Board that the appell­
and had decided not to pursue the grievance. Therefore, the Board took 
no further action. 

Case No. 83-95 

A Police Officer appealed from the decision of the Chief Administra­
tive Officer on his grievance concerning a delay of service increment. 
With respect to work performance, the record showed that the Pol ice 
Department had established a rating level for satisfactory performan�e 
at 2.5. The appellant received an overall rating of 2.45 on his perfor­
mance evaluation summary form. On the lower part of the form was the 
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Case No. 83-95 cont. 

statement, "Round scores to one decimal place, e.g. (1.88=1.9, 4.45=5)". 
Appellant had been counselled on his level of work performance on several 
occasions prior to the rating, and was aware of what was expected of him. 
In fact, he essentially agreed his performance may have been somewhat less 
than that desired or expected. The appellant's supervisors did not believe 
his work performance was at a satisfactory level on a sustained basis to 
earn the increment. 

The Board found that the appellant's assigned rating of 2.45 should 
have been rounded to 2.5 in accordance with the instructions on the form, 
and, by the Department's own written definition, the work performance was 
satisfactory, and the increment should have been granted. The Board 
directed that the appellant be granted his service increment retroactive 
to the date originally due. 

Case No. 83-115 

A Social Worker appealed from the Delay of Service Increment from 
November 1, 1983 to November 1, 1984. 

A question as to right of appeal was raised in this case, based on 
the fact that the issue revolved around a work performance evaluation, 
and involved a State/County employee who had filed a similar grievance 
with the State of Maryland. The Board noted that: 

1. Section 8.5, Appeals from Performance Ratings
of the County's Personnel Regulations, prohibits
appeal of a rating, "except in cases of failure
to fo 11 ow es tab 1 i shed procedures 11• 

2. Section A2.12, Notification of Service Increment
Delay of the Appendix to the County's Personnel
Regulations gives an employee the right to appeal
such action to the Merit System Protection Board.

3. Section 5, Grievances and Appeals of the Memorandum
of Agreement Concerning the Operation of a Personnel
System for State/County Positions in the Montgomery
County Department of Social Services, signed by the
State of Maryland and Montgomery County, states in
part:

11 • • • Grievances and appeal on any
issue relating to the County salary 
supplement only shall be heard by 
County authorities and processed in 
accordance with County procedures." 
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Case No. 83-115 cont. 

4. The rating involved is for the County salary
supplement, which covers a different time period
than the State increment evaluation period.

The Board was satisfied that the jurisdiction in this case rested 
with the County, that the appeal was filed timely, and was fil ed with 
the proper authority in accordance with established procedures. Accord­
ingly, the Board deliberated on the case and r�ndered the following 
decision. 

The review of the employee's work performance is the responsibility 
of management. The Board's review was made to determine if proper pro­
cedures were followed and if the decision of management was reasonable 
and appropriate, or discriminatory, arbitrary and capricious, as alleged. 
The Board did not attempt to replace the supervisor's jdugment with respect 
to actual work. performance on-the-job. 

A review of the work performance rating showed that the appellant's 
work quantity and quality were acceptable, and her capabi 1 i ty was unques­
tioned. The unsatisfactory areas involved work attitude and work habits, 
with the greater emphasis on the attitude problem. 

The appellant had been placed under the supervision of a new supervisor 
in September 1982, and noted her objection immediately, based on a previous 
problem she had had with a superviso,r of similar work background, and the 
fact that she had not been contacted, or given any input.into the change. 
In November 1982, at the beginning of the rating period in question, the 
appellant was on record as stating that she was not going to be able to 
work with the new supervisor. There was a difference in management style 
and philosophy, between the prior supervisor and the new supervisor. The 
new supervisor required stricter adherence to standard work schedules, 
improvement in the timely sub�ission of reports, set-up regular meetings 
to review and discuss workload and performance and required improvement 
in the accuracy of reporting statistics and case file data. 

The department documented problems with tardiness, use of leave and 
accuracy of reports. While the Board recognized the appellant's desire 
for greater flexibility in her work schedule, management clearly had the 
prerogative and responsibility to determine work schedules best suited to 
meet the needs of clients, employees and the County. The Board did not 
find any evidence to show that the one-half hour change in the work schedule, 
or the requirement for stricter adherence to that schedule created any undue 
hardship for the appellant, or was unreasonable. Further, there was no 
disagreement on the accuracy issue. 
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Case No. 83-115 cont. 

On the work attitude issue , the supervisor met with the appellant 
regularly to discuss policy and procedures, and to keep her, tnformed, 
as to changes and improvements needed in areas of work performance.",, 
While the supervisor ,was, attempting to use the$e meetings as a 11Janage­
ment oversight ,vehicle , and a Jll,eans' of counseling the apl:>ell'ant to help 
her adjust to his style. anct ,wqrk requ,1r�ments, t,he app'el'lant inter-
preted them as i nterference and harassment, a'nd reacted by being less 
than. c�operative, ,a,nd: at ,t�rnpted to ch�ll enge, hi� auth�rity with resp,ect

to po,hcy and proc::edure c,hanges.. . . . .· .·. ; ·.· , ·· ·, · ,:' ; · ... 
' ' ')' ( 

, It,waf;· ,the judgment pf,,ihe Board� thaf th�: t:1anage\nent'·d·ecisib,i1 tb �.,c 
delay the County service increment, was' entirely within their'preroga:.: ,-::. 
ti ve and judgment, and was reasonable based on the evidence of record.' '>" 
There was.no indicatiqn tbatjt was an firbUr.art,,9.r capt".i�io,�s,.d.ec.i� i on.
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DISMISSALS 

Case No. 81-34 

A Warehouse Worker/Truck Driver Helper appealed his dismissal 
for insubordination, destruction of County property, and fighting 
on the job. 

The Board found that the testimony did not support the charge 
of destruction of property, rather that a can or two may have been 
dented. Additionally, while a case of beer may have been dropped, 
testimony refuted the allegation that it was kicked and spread over 
the entire aisle. Appellant did initially refuse to obey a super­
visor•s order to pick-up the beer cans, but did eventually comply. 
The testimony convinced the Board that the supervisor•s conduct 
exacerbated the situation and ultimately resulted in the physical 
encounter. The testimony of other witnesses and the police report 
contradicted the supervisor•s testimony, and the Board was convinced. 
that he did strike appellant with a stirik, which instigated the 
fight. Because of the mitigating circumstance, the Board believed 
it to be improper and contrary to good management practices to hold 
appellant solely responsible for the incident, and to absolve the 
other party of all responsibility. 

The investigation by management at the time of the incident 
failed to properly document or report all the essential facts and made 
a reasonable interpretation and evaluation at a later time extremely 
difficult, if not impossible. The burden of proof rested with the 
County, and a lack of written documentation to support testimony> 
weakened by the lengthy lapse between the original incident and the 
present time., led the Board to the conclusion that the charges were 
insufficiently supported to justify a dismissal action. 

After due consideration of all the evidence and testimony, it 
was the judgment of the Board that the dismissal action be rescinded; 
appellant be reinstated to a position of comparable status within the 
County; that appellant be suspended without pay for a period of 
thirty calendar days for failure to obey hi.s supervisor's orders and 
for fighting on the job; and that he be reimbursed all salary monies 
lost as the result of the dismissal action except for the period of 
suspension. 

Case No. 83-03 

A Correctional Specialist appealed his dismissal for failure to 
perform in an acceptable manner. After review of the written docu­
mentation and consideration of the testimony, the Board found that 
appellant had received "met requirements" ratings for ten of thirteen 
months preceeding his dismissal; "met requirements to marginal" 
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Case No. 83-03 cont. 

ratings in two of the remaining three months; and "marginal" in the 
other month. The "marginal" rating.was in December 1981, and was 
followed by eight months of 1

1met·req·uirements 11
, with the "met require­

ments to marginal" ratings being assigned at about the time the dec­
ision to dismiss had been made. The written ratings were. nQ.t c9nt,ra::-:
dieted by the testimony of the supervisors. 

� '.< .:.,,;(,,.:=·; \i I ·:·; L·,:: .· ,, '/;'.�<�·-,;· ":
-'

J._i<"  !   ·  '· •. _1�,,:·1,, ;;, 
Tt was ,tfte: 1Boa'r'd �,s· ·further ,fi rid,i ng I that: :management '. :had,. ,a: .res POI}"'. 

sibility under the County's Merit System and work performance eva:l,- 1:,
uation guidelines to give an employee written notice of specific 
defitferitieS•·iri'Wcirk.performance; ,fo ;pr.ov.ide,;a.,wrHten work 1 plan or 
schedule ·f�r improvement;,. and to: gi ve,.;the employ,ee ;app,rppri a . .te ·,SU.P.er,1 

vis ion :a'nd ·assi'Stanteineeded· to accomplish ·,the·,.t��k. ,.,,T,he 1 �.oard, oJd; .. ·.:. · 
not ·fii:nd ,•sut1fi bi'ent' evidence· to show that1:thi s ,,res.poos:ibi. li,ty .,w�s.,me,t, 
and ,ap:pel la�.t<was! ·never 0 ipr0vi ded; a1 iwc>1?k· impr,overnent plan ,d�taj, Jing ·1, 
the ·s'pecifit 1stepS!!\tieeded to 'achieve·.'a,,s:at.fsfactory ,level o.f,, perf:orm<1,nce. 

: ''. 1i f( 1· J.'_'1 ' \ ((! ; ( ·,.:·; j 

• 

\'.'·,.' 'i �: < ( ··::: i \; rv,'.;: .,i: i,.f'i. ' ',-� 

'H wa·si:the' de'cision ·ofithe ·Board that,.the,rdismissali,actioo°:be,,,,. 
rescinded;· appellant be :.reinstated to,:his, prior ,,position· or a po.s i ti.,o.n 
of comparable 1status wi'thfn,the County Government �etroacti:ve. to the.} 
date of dismiss·al;i'.appE!llia'nt:)be ·reimbtlrsed .. all ,s.alary monies,Jost; and
that',ne:6e·:reimburse'd fo·r'reasona·ble1-attorney.':s·fees •..... ;�·-': .: 1,·i 

'. '.
. • f � ' .-.i • ' ; )

' ( ' 

Case 'No. 83-:5 '& 6': 

Two Warehouse Workers/Truck Drivers appealed their dismissals 
for allegedly erigaging,iri ari'argument. with a.-pri:vate:cl:itizen while 
making· a delivery: and :physically :hitting the dndi1Vigual on<or at>out
tHefate�:.• ,,·,:., r•:1,.: . .  ,:r :_:,. ;'·.,,. .,

1
,·,.; . .-·: ... 

\h� '.,appe.l lants: 1 ,w�r� :makin�··.a: d;f ivery;c1n�)ihe trtJ�k ha�. to·:)�, • i; 

double,.parked',for:unloa�ing, blockir:ig :one ,yacaot par:king sp11ce .. ·-.An ..
i ndivi.dua 1': drove ,up and ,wanted i to ,park d n- the, vc1carit space: � Dur.i ng ·: 
the oral exchange� ·the ,.indiv.idual US'i!d :YUlgar, anc: L ,prqyocati:ve ,l�n91.1Me 
towards the appellants. Both employees approached the car, and, believ­
ing the ,tndividual:was reaching .tnto .t�e �c1ck .. seat; tp_get.sqmething to 
attack ·them,. they.:struck :h;im While he,.:was ;s.ti;l Lseated i,n .. �he c�·r. ,Jhe 
man then' proceeded to J eave and the i �mp] oy,ees net,.mn�d to' th� war,ehciuse. 

···: i.1�:· ·,.-. r . · _,.·: v·;.:� . .f ·:i�! :,\;: ·:.);_'.(; ;;,_ ·.,, .1'_'. .:11:.,, .:_,_.., .-.:. t,,i·�. '':/.!.; ;,,, 
The i ,Meri t ·Sys tem,,Protectior1, ,Boarc:hqoe�: not. arid: <:ann,qt c;;qndqne any 

�mploy�evstriking .another persQn while,'on .d4t.y 1;,.�nck�n ,�mploy��;who;ieacts
,n:a v·10·1'ent'!manner. myst.realjie,,that �::1di�ci,pJir:iary1ii,c.�i,on. 1<Will bE?,.Jhe 
ultimate result of such behavior. · · ·· - ···� 

 

However, it was the Board's judgment that the gross and provocative 
behavior of the private citizen involved created circums;tarqes:-.Wh:i,�h 
clearly mitigated the seriousness of the employees' reaction·.;.- rendering
dismissalL'as 1too: severe a disci,pli n�17y action •. Jet,, the· gr;-avity of the 
emp,l oyees •:: reactidri' l made.• i t·1 imper:a ti ve: ,,to: ,i.mpose j a,,� tern and' r::; gorq.4s 
penalty,; Therefore, ·the ., Dep�rtment;;Of Liqµqr: Cqntrot was .dir�ct��: M

"{ i ;• ; •; ,•' 
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Case No. 83-5 & 6 cont. 

rescind the dismissal action and to prepare and process appropriate 
documents for suspension without pay for a period of seventy-five 
(75) calendar days.

The appellants• request to be reimbursed for reasonable attorney's
fees was denied, except for one hour of time related to the County's 
request for reconsideration of the decision. 

Case No. 83-41 

A Liquor Store Clerk appealed his dismissal for allegedly selling 
alcoholic beverages to a minor, after being disciplined for a similar 
infraction previously. 

In reviewing the record, the Board noted two problems. First, 
both the Statement of Charges and the Notice of Disciplinary Action 
were erroneous with respect to the date of incident and the item 
allegedly sold. Secondly, the decision to suspend an individual for 
40 hours for a first offense and dismiss immediately for a second 
offense in a situation absent malice, personal gain, or health or 
safety risk tp the County and without consideration of the persons 
work record, etc. was, in the Board's judgment, inconsistent with the 
requirement for progressive disciplinary action, as contained in 
Section 21.1, Policy of the Personnel Regulations. 

The Board recognized the serious nature of the situation, and 
believed appropriate disciplinary action in cases of this nature, 
should be more severe than a written reprimand initially, and recommended 
the following guidelines, which are consistent with the type of action 
taken against private employees in similar circumstances: 

1st offense - 1 workday suspension 
2nd offense - 5 workdays suspension 
3rd offense - 20 workdays suspension 
4th offense - dismissal 

Bas,ed on the fact that the appe 11 ant had a 1 ready served a five-day 
suspension for a first offense of this nature, it was the decision of 
the Merit System Protection Board that fair and equitable treatment 
required the recission of the dismissal action and removal of related 
documentation from the appellant's personnel file, suspension of the 
appellant for one-day without pay, which would make total disciplinary 
action received for the two incidents consistent with the guidelines, 
after consideratnon of his otherwise satisfactory work performance 
record, and reinstatement to the payroll with full reimbursement of all 
salary monies lost, except for the one-day suspension without pay. 
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A Bus Operator appealed his dismissal for alleged :''un�uthdHz'�cf
�b�J?JlC�. or ,ch�o11i.<:; tard.1i ness11 

\· ,:.\ 1,/./ I ,_I 'I! l,\/',\ J, '\, ,' /!;\ ; ),, \
·,', \',• ' 

: ····rh�·,·�e2b�d 1 ·�H6wkif that t�e, '.app�1:1�nt, ��sa,n_; em�,loymenf'�1 tfr M�nJ99mery 
County on March 17, 1980. Two months later, he was orally warned ·about 
his attendance and the problem was noted on his career status evaluation
on August 12, 1980. In December 1980, he was counselled'

1

ori· 1his i '.leav'e ! 

us�ge ���.hi$ �nnual. e�aJu�tiqn in,March 1�81,ind1cated a proble� still 
re)c'J,,s;,�.·�.·.·.d,,.';:1·.�\��1'.,:· .. ,·.!i',

,
t\.'' :,,·,,· 

.
.. 

·;! /(:',; ·.' .•. '.'..!\)·, .·::1.''·
.
·

,.
''' I .1 ·,·,,. 1 '('; \·:,(

,
''., 

During calendar year 1982, the appellant was' :la'te i g'e'ttin'g: tf r wo'rk on
27 o�casions, wa!? absent ,without l e:av.e .for. 4 hours pn one occasion, was 
abs.enf)l1 undoc�1fr�nte�Jsick 1:'leai;,e: '9ri lhree_ dat$s ,(no 'pay),' '�sed'' �pproved 
eme'r'genc:Y. anri·�al': leave. o:·n Jl' dales1

;' a',:td' us'e1d ·. a'pproved' · slc:k' · 1 eave on' la 
differ�:'\}

1

,?-ift{\, \;',',·::.· i'i ,;,.'·':·,:, .,, ' . ' , i 

·t·,:' : :,.:,:\,;
1 " : '. '. " . ' .;• ' ·' .' . '. \ ,' • '" • ; / ;, ' '· ," ' C ! !' ) ,: ! ' '. ": : ' l/ c � - ' ,; • ' '· ' ,·: • ! 0/ ,I i . • .·,, : -, ' I t ' ·- ,'; ' ' ii 

The:aj:>pe]larit'·Was l�te for work·'prl'J?InuarY '8 and' 27; MarchZJ'a)1d
April ·a '·198'3' .. ''Als'o\. 6n 1 February 12,: T983:� he:·fail ed to calTiri br' '· 
report"for1 :wo'rk , rasiiJch�'c

f
u

1

1ed '. fi,,;,: ;.,, - .i 1' · ·, · '/i :,;'• 
•31;.! ,�.).:>: .i-\ .. !\ ·' ·<·:·n·: _-;·.;::::;:,\·,i·� f .,; .\' ;,:1�-t· .. :1,i ;l  

rt w1asi' thb' Judgrnenl·bf.the:': B()a�d, thtd: th�: ap�el lant• �. a':tt�ndahbt 
record was clearly unsa'tisfaclcfry', thgt:he had been' counselled suffici­
ently as to. corrective �ction, required, and t,hat the prior disciplinary
actioHs were' progressive''in ·natur(:{·ai,d 'Should' have served as 'w�rning of 

 imrni,ne�tseparatio�'-upbn:'fa'iluteto jiJlptove'�' T�'e fact tha'f, he ·contihUed
,, tc;> ''�� -t�rc(y' and' mi S$' wor�;: aftef be'i 'ng. hoti fi ed''6f possi b leC 9i smi ssa1 �- · ... -
�as' indica·t1v� of' a1 ,1poor' proghosi s for evet' 'attaini hg: a' 'sa:tisfac:'tor,y'' 
1 eve 1 and was add'i ti drial' ;taus�. fof' suth ah 'iacti'dn. · 'Accdrdi rigl,Y,; tht{ :
dismissal was affirmed and the appeal ,was denied •. 

'i '.J: I,'.: '-/'. :':;,-._ 'i \ / I 

Case No. 83-59 
,-1_\1

'· 
n 

.
r 

i

,--: 

i 
, '. 

.·,,
,1 

·
.. 

,;'"ii;; 

-; 

''J.; 

·  

A Bus Operator appealed her dismiss'ai''for a1lege'dly'driving a County 
bus during. a period of time .w�en ber driving �rivileges had been suspended 
by the 1 State of Ma�yl�nd and after .Het'.' litensf'had 1 expi'rea"withMt proper 
rene<Ja·,�,J'.:'U • ,' ·  .·;-,,) .. \; :·;•,.,1:JI .. ·:.i :, !·',,.'' ; ··,:i '· ·,,,,  

\;,: i. 'Th� appei'l'aht 'w�s 'mad¢: aware···t�at: she;'was' 'to' notify'<he't •s�pe'rvfsor 
imni�di afe?ltof'4:nf ac;tion ... �h�_t 1 ;arfected: 'h�?,:dri vfh'g, j)rfvi re·ge$. , · •!)i• 

I, 1/ \ l , q '. • ,t -· :I • '. .' ) : .J ',; .1 , ! •: 1
'
, l).1 / ! , J,: \·,'r / •., _' ( )1 

\\ ': .' \ .· j I 1 i ' ') i ) � \l/ l_,
1 

, , : ( [ 1, \ '.
. 

! 1 '. ) , ':. i :.\ ! , 

· "'Hf�"�'981, s1He,''rledeiv�d''two'·s:peJdihg tick�'ts �hi le' 'qff-'du'ty\' d'id :!nbt
notiff fie'i' \::Lip�rvisdrs''q'f :e,1thet ti'cke 't/'ahd di'd hqt 'pay ei'the'r' 'fine by!the c1_a.,,�.�:.

·, Jij'ii·�·.
1
,·
,
.
'1: .. 

,r,1·; :f:. ,:.d ·,,,,.,. •i. ,:,,;, ,,J ,,,:' ,.,:·.··:, L,1 1 ·. ,;,-:·.,:_,:·; 
' 
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Case No. 83-59 cont. 

In April 1982, the State of Maryland Motor Vehicle Administration 
notified her that her driving privileges were being suspended for 
failure to pay the fines and to return her driver's license to them. 
The appellant's driver's license expired on January 23, 1983 because 
she did not pay the fee to have it renewed. 

In March 1983, while reviewing the appellant's work performance for 
the preceding twelve months, appellant's supervisor obtained a copy of 
the Motor Vehicle Administration's record and discovered that she had 
been driving on a suspended/expired license for approximately ten months. 

The appellant testified that she knew she had to have a valid 
'Class C' license to operate a County bus, knew she was supposed to 
report the State's action to her supervisor, and knew she would be dis­
ciplined for failure to report it, but expected a suspension, not a 
dismissal. The appellant had experienced prior progressive disciplin­
ary action related to tardiness, up to and including suspension. 

It was the judgment of·the Board that the appellant consciously 
violated State Law and County policy arid procedures and had received 
prior warnings and disciplinary actions, which should have served as 
an indication of the serious potential for such actions. The dismissal 
was found to be reasonable and in accordance with established procedures. 
Accordingly, it was sustained. 

Case No. 83-66 

A Forklift Operator appealed his dismissal for insubordination by 
refusing to obey his supervisor, for violation of the departmental 
policy relating to consumption of alcoholic beverages and misappropria­
tion of County property. 

Testimony revealed that the appellant was employed in the warehouse 
of the Department of Liquor Control, and that a supervisor in the ware­
house saw appellant drinking from a bottle of liqueur,and, when confronted, 
appellant hid the bottle and ran. He refused to stop even though ordered 
to do so on several occasions. Subsequent search of the immediate area 
where the incident occurred resulted ih finding an almost empty bottle of 
liqueur. A check of the storage area found one bottle of that brand miss­
ing from a case. 

Once in the office, appe 11 ant was ordered to go upstairs to the 
Director's Office and wait there. He refused to do so no several occasions, 
one of which was witnessed by another supervisor. 

The appellant did not refute the fact that he failed to stop when told 
to do so, and refused to go to the Director's Office when told to do so. 
Appellant admitted to having had a problem with alcohol over the past 
years; the County was aware of it; and efforts had been made to assist him 
in overcoming the problem. 
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C�se Ng}' a3.::55 donti nued, ·· 
. ' . 1 '  ' '  j ' :  '\ . •  

 ''T'he idepartment 'had iestabli shed guide lines pri,or to ,thi $, inc.iderit, 
stating· that icorfifomption iof':a lcoholtc beverage$ on the job. ;and/9r, ... .. : 
insubordfoation were considered ,serious infractions,, an.�.,cou�d :resuH 
in immediate dismissal. · · 

.. L:·: .. ;' .·. �- '·;,; 
: q _:.:·i· ,,,._-:, _,·,,'.::, :;·. ...·- { -!�·-_, ;1_/ 'l 

, : lt'was'the rjudgment of.the Board .that.the Co1:1nty,haq StfbinJ.tt�d.,h 
suffici,ent:evidehc·e, and testimony· to suppor,t the charges ,a,gai,nst< ,<-;:�
appel' l'ant; 0and, that the· charges, :were se,rioos enougt) ,to: wa.rrant,,di,s,":" 
missal. Accordingly, the action was sustained. 

·· 

, 

?:·( . _, .' ·_: 'i../·. . :, ; ;(: . :,·; ,, : .:,-:·;;·11 .-�;·-�, 
'A,'Btfs Operator appealed•· his dismissal. 'for .qr:iviog 9n a .. �t,1,�P�Q9.�o 

licensef·driving on °an 1ex,pil'ed ticense, failure to reportth,e1 ,��,s,- 1 .• 1,, 
pension or expiratirn, and denying any knowledge about the suspension • 

. : i i
.
1 r., _1 ,: ·�r·· 1

,; }1:· :  ··,-1 .; ·t · .. i:-_ �·f 
·
;'.(1 ., ··\>i I .. 1 ; ._- .:/.; � { 

· .·•'After revi'eW of,1the doqurhentation and, consider9,tjon. ;�f, tne .<>.11'(;1.l .. ,
. test1rnon·y, the :soard1:concl uded. that appall.an� :was .fuJly, a.�are. cir J#�.,
· licensure:requtrements,:of,the:County, and the ei�taol;ished,prqcequ,res ·,

for 'reporti:ng dHati.ons; suspensions,: etc. to ,supervisors.: �yr;ther,,,,
as a professional driver, appellant had the responstbiljty,J9,,�ai,l1,�<ti,n
a valid operator's license as required by his employer. Appellant's'
Maryland Class C license was suspended from June until febr4ary, 19fl3,
and expired in February 1983, and was not renewed until one week after

·.expfr�tif on.··· ;Despite these. ciroumstahces ,,.iqppel)ant continue�:ht<> ·
drive a: County' bus :duriing this period of time, in,,vio1ation of,,, 
es tablii:shed �rocedures i :, ; i ,;.; . r • ' i • i ':;" :

' 
l 

·: /,i' 
Appellant testified that his mailing address.had notchang�d, 

and; ''Tacking, a11y :e�1dence 1ord hd.i��t ion, that: there. ,wa,s ii)1Y,;Pf{)Q l em 
, �. in receiving·;mail �qthe,,Baard :foundi cit. e�treme

1
lyidlf;fic;4J;t tq,,acc�pt, 

' , hi� stat�me�tsr,that',he, was tot�l,ly:;unaw�re,,of!any 9,tJpe, pro.gl�ms ur! pr,or''1lo',beng·:ccmfronteduby, h1s,superv1sors in: late Jebr.uary,, 1983 .• 
The>recbrd' showed: that, both:i :ther,Ma.riyaand. ancj. DisJri�( o( b�,l um.b1a,,:·,·, 

· '· · Motor Vehicl e.Administratdons had: sent him various· notices, 'af dl<;L
'\',the1,District Gouft of Maryland, a:11. reJat�d to,Jai,1Lir�.Jo pay'ffn,e(, 

and suspensions of driving privileges. · ··. · ,, :; · ·' ·d\!,: 

The Board.was, sati'.sfie,d,.th<,1.t.,the;�oun:ty had, �et Jts burd.en;.of 
• , proof·, that'appellant ,knowingly and cpnsciously, vt9Jatep; Cour:it.l'','., •;; q

procedures by operating ·a:Ride-Or:i,. bu,s while h.i s ,,ljcen,se, 11 ���!',s,ysp,�n<;l,M
and expired, and failed to keep his supervisors properly informed a's 
required. Accord'ingly:,.,,thet dismi:ssa.l · wa.s, 5:ustai ned .• " 
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Case No. 83-72 

A Bus Operator appealed his dismissal for driving a County Ride-On 
bus while under the influence of alcohol. 

Two Ride-On passengers called to complain about alleged poor driv­
ing by an operator. Supervisors immediately relieved the appellant of 
driving duties, and transported him to the Silver Spring Police Station 
for a breathalyzer test. Two tests were administered by a County Police 
Officer, which showed a blood alcohol content of .10%. Maryland State 
law states that a reading of .08% or greater shall be prima facie 
evidence of driving while under the influence of alcohol, and it is 
unlawful to operate any motor vehicle while in such a condition. 

The unrefuted evidence in this case showed that the appellant was 
under the influence of alcohol, as defined by State law, during the 
time he operated a County vehicle. This action not only violated State 
law, but endangered the safety of passengers on the appellant's bus and/ 
or persons in the vicinity of where he operated the bus. It was the 
judgment of t�e Board that the seriousness of the violation and possible 
consequences fully justified the action, and the dismissal was sustained. 

Case No. 83-114 

An individual appealed his dismissal, but withdrew the appeal prior 
to any action by the Board. 

Case No. 83-116 

An individual appealed his dismissal, but withdrew the appeal prior 
to any action by the Board. 
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GRIEVABILITY/TIMELINESS 

Casf No.·,a3.:.09' 

A Transit S1Jpervisor appealed from the Personnel Director's decision 
on tnre�. grievabces th1at the: 'i'ss�.es; raised wete ' 0 tiot gr'i evab l e 11

• i 'The 
Board hot�d;'that one'' 'gH evani::e? ha'd 'been reso1 ved': through'·discus§ioh w·; th 
inanageme·nt:. '··App'$1Tanf had: 'al s·o agreed to"r'e.!fi le: another·· of ··the:,gri evances 
under the ''approp'ri at¢ grfey·anfe· tr�c�., . The . tlJi rd grievance had 1to' do 1 with
the emp'J oyee/s'uperv'i sor, ratio ,' 1Whi th· the Pe)"'soriner Director indicated was 
not gr'ievable',be�anse' staffi'rig' heeds afe sµbject to manage!Jlent determin-
ation' withi't'(bl'ldge'taty limjtations� ,, ) .. , u,, ,,, I 

;, , 

r-:\):- - i
'.

.:.'\ ·,· _:' !])·.!-> r�1 .;.� {.:"�:_-..; -· .. : ;·d, '/ 1 

This,grievan�edid .not�llege any difference.in the supervisory 
responsibility between,�ppeHanf'and other simihrly clas$ified :employees, 
but was �'.><pressing the' beli�f tH�('additiOhal St,Apefvisbr-y empl6Yee,s· WE;!t'e 
needed� Thit BoaHl' conturred \i/ith' the Personnel. Dfrector that,:determir'ia­
tion;tjf th� ·11umb�Wof':emplqyee�iifi\''any category. is the 'prerdgativ'e and•
res pons i �i1l ity of,rriahagemeot},and/:unl e�s {1discrepancy can: �e: shown ' 

. between.s'imiforlY:classi'fie� enipldy�es, s(lc� is$ue' i§nqt·gdevable'/ 

. Accdrdirigly,' thE:i decisfofiiof:'the'Personnel Director was sustained.',,, 

Case No. 83-13 

...• A Divfsicin Chi�f appeafed 1from'the decisTon Of the PersqnneliDirector
that an appeal from an oral admonishment was ·nb't a grievable matter� ' · 
The record showed that the appellant had received a statement of charges 
and met with management on two occasions to discuss them;: Subseqtfen'tly', 
a .decision was made. not to take. a rormal disciplinary action, and the 
appellant<was"advis1ed that he cciuld'c'onsider ttie,d,iscuss:;on',to be an 
oral admonishment. In accordance with the Perso'r'lhel ,Regulations, there 
was no written record made on this action. 

Therefore, the Board found insufficient justification for the appeal. 
Further, appellant requested that th� oral admonishment be rescinded, 
which was not possible since there was no formal documentation of such 
action. Based on this, it was the decision of the Board that the appeal 
be denied. 

Case No. 83-14 

A Police Officer appealed from the decision of the Personnel Director 
that his grievance concerning compensation for duties performed was not 
filed in a timely manner, as required by Administrative Procedure 4-4, 
Grievance Procedures. 
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Case No. 83-14 cont. 

The evidence of record showed that the grievance was not filed until 
approximately three weeks after the issuance of a decision on another 
employee's grievance on a similar issue, and approximately two months 
after conclusion of the alleged improper assignment of duties. While 
the Board understood appellant's concern and frustration with respect 
to the situation, the prescribed time limits for filing a grievance were 
not adhered to. Accordingly, the Board ruled that the "not timely" ruling 
of the Personnel Director be sustained. 

Case No. 83-17 

A Police Lieutenant appealed from the decision of the Personnel 
Director who denied his grievance concerning qualifications for partici­
pation in the promotional examination for the rank of Captain in the 
Police Department because it was not filed in a timely manner. The 
record showed that: 

l. On October 4, 1982, Personnel Bulletin 271,
titled Police Promotional Examination for
the Rank of Captain was issued, and contain­
�d minimum qualifications for participation
in the examination, with a deadline for sub­
mitting applications as November 15, 1982.

2. The appellant submitted his application to
compete in the examination process on
November 10, 1982.

3. On November 16, 1982, the appellant filed
a grievance concerning the minimum quali­
fications for participation in the process.

4. On November 29, 1983, the appellant was
notified by the Police Department that he
did not meet the qualifications for parti­
cipation in the process.

5. On January 3, 1983, the Personnel Director
ruled that the grievance had not been filed
in a timely manner, because the "filing
should have been predicated on receipt of
the Personnel Bulletin or upon the determi.na ti on
of the Police Department that the application
would not be accepted."

The Board ruled that since the appellant did not receive formal 
notification of ineligibility until November 29, 1982 (thirteen days 
after he noted the grievance), the grievance was filed timely, and the 
Personnel Office was directed to continue processing the grievance in 
accordance with established procedures. 
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Case No. 83-21 

::,M Admtit1istrativE f"Aide appealed from,;the. decision ·Ofi th�. P�risonnel 
Di rectorLthat' al gri eva11ce,;of.1being: p la Ced ,0111 leave, ,wj thoµt,,pay I W..�$ ,)lQ�,:. 
fil ed::tfmeliy ... 1 Ther:,Boa-rd,,noted that. there :was no;.evid�mce; that' th�oi .: 1:n 
appe Ha·nt, had.: beef11;gi vert f6rma hnqtice i of, being p]'aced QO, l!3aY�t>\'dtho4t, 
pay.or,:advised Of;any.appea1,;·,rights 1.\( :, ·' ',. ! i,;/ 1(,,. "''" ··;,/! :YL

i ;i .. •· <_! l)�·i:.:/�__!; .�: i';- ·�,·.:\ ;·.< (·1·1; ( 1:i!')!) :·:,11_ .!>-·1. \ _·'·:·1 ( ;'/; . ·,: :··:<_,,); :., ···,'.:} {,(.-

It was the oprt.nion,iof'e,the:Boand,that P�.ap.ing·,anci:ndjyjdLAgl ,pn ,inypl­
untary leave without pay requires I formaLnot.i fi ca:tion::a$,,::t�keff�ctive ,, 
date, etc. Further, since such action is a loss in pay, it must be con­
strued as an adverse action, and, therefore, appeal rights :must �� pro� 
vided. In the absence of any evidence to show that the appellant was 
forma Hy 'notif<iedi or::tha t ,she.,had,;:beenbprov,.j;qed with· appea,l,ri ght,s., it 
was. the deci sfon: of: the 1;Board: that .the,Jgr.tevM�e mtJs:t. �e ,c;oo�jder,�cl i 

timely,: and: processed),; n accordar:ice :with; es.tab 1 j �hed ,p,rqpe�ures; 1 :r : .: r_. 1 
·.;�_;;1;t \'.1'::idi) :\ r'./ :-.1-i r :;·} -:�.>� ,.b\;' (� �','.'.··t': ,:·,.,,; 

Case No. 83-25 

A Police Off,ter 1 �ppea�ed1f�om,the decision of the P�rso�nel Director 
that his grievanceoconcetningrthelminimumoquaJific&tionstfor promotion 
to the class of, Master Police,,Of:ficer, Lwas·:not,filed·,iin,.a timely manner. 
The Board noted• tha tq the: announcement, for I promoUona:l i eXgl1Ji nation for 
Master Police Officer+ I'.,washi.ssued,:cm.,,iO�tober:, h ,J,982;: w:i. th subsequent 
modi fi cations bei'tig . i ssued":oniiOctober 11h;] 982 ;,:the deadHne for sub­
mission of applications to the exami nation was November 15, 1982, and the 
appellant submitted his.griev,ance:on December . 13, 1982, and it was denied 
by the Personnel Director,sinc� itiwas;no;t ftled;with.in,.the ten days

required by Administrative Procedure 4-4,·.Grievance. Hrocetjur�. 

It was the j�dgmenb1of:t�e Board that jf'the q.ppell�nt disagreed 
with the qualifications as:;.ann.ounc.ed,An: October 198?,,· a .grievance should 

. have been filed.within ten 1,days ,,of, :tbe,de&dline.for:.recejpt of applica­
tions, which would have been November 26, 1982. Therefore, since he did 
not file a grievance unt,i l i. Deq�mber, 13:,;:.the. Board,.fovncl that it was not 
filed timely, and' the, decision 'Of ,the ,Personnel, Oi re�tor,.was sustained. 

Case No. 83-46 

A Police Offiter\appea�ed?fr6mGthe,decision of,,the �ersonnel Director 
that his grievance: concer.ning transfer·.from Motorcycle du,ty was not filed 
in a timely manner.· ,:The': record, showed tha1t:,the q.ppellant1 had been trans­
ferred from Motorcycle, duty on Match, l;· ·1981. He did not file a grievance 
at that time,ibut::,did,:enter ,i 11i�o ac,lawsuit:ifl.C,in::uH Cp11rt with other 
officers, whichiaddre�sed).theitransfer1·issue. On May:6,:J982, the Court 
of Special Appeals issued its decision:.and::the appellar:rtr� attorney re­
ceived a copy of that decision on May 7, 1982. The appellant filed his

grievam:;e on:uanuaryn24; 1983d fi!. :} • r;: : . · 
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Case No. 83-46 cont. 

The Board failed to find any reasonable explanation or justifica­
tion for the eight month lapse between receipt of the Court order and 
the actual filing of the grievance. While it may have been an over­
sight, the Board had no alternative but to conclude that the grievance 
was not f·lled in a timely manner. Accordingly, the decision of the 
Personnel Director was sustained. 

Case No. 83-47 

A Community Development Coordinator appealed from the decision of 
the Personnel Director on a grievance concerning alleged failure of 
the County to adhere to time limits established in the County's grievance 
Administrative Procedure. The record showed that: 

1. The appellant filed a grievance with the
Personnel Director's Office on March 17,
1983.

2. �dministrative Procedure 4-4, Grievance
Procedure, Track I, Step III requires the
Personnel Director or designee to meet
with the grievant within seven work days
of receipt of the grievance.

3. On March 18, 1983, the appellant was noti­
fied that a meeting with the Personnel
Director would not be scheduled until the
department head returned from leave on
April 4, 1983.

4. On March 21, 1983, the appellant filed a
second grievance with the Personnel
Director asking that the first grievance
be moved to Step IV of the process since
the County had allegedly failed to comply
with Step III.

5. The Personnel Director ruled that the
appellant had not been adversely affected
by the delay, so the second grievance
(involving time limits) was considered
not a grievable issue.
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Case No. 83-47 cont. 

6. Section 9.9, Time Limits of Administrative
Procedure '4-4 states: , 

, ''':. ,� d n the event a grievance :is . not
,,··, · answered<within es·tablished time limits,'.

the·employee:mayappeal tothe next higher 
step within the time frame: normally· pro-. 
vided for such an appeal. The time limits 
specified in this procedure may be extended· 
by written mutual agreement of the parties 
or , by the 'Personnel ·Di rector or des i gnee ,for 
compelling<reasons, e.g:., workload require .... 

' ' · · nients • '1 

The purpose of a grievance process is to address misunderstandings 
or disagreements between employees :and management •. : In this. situation, 
the employee believed 'the procedures, ,required mutual ,agreement for 
extension of a time limit. Because of this misunderstanding, or dis­
agreement with the intent of the procedures, the Board found the issue 
was grievable and should have been accepted by· tf",f1 Personnel Director. 

�: , i : • ·�: .· ,' J / 

Section 4.9 of Administrative Pr,ocedure 4-4 gives the.Personnel 
Di rector the authority to extend time limits for any .reason if deemed 
compelling enough - without the consent of the grievant. Based on this 
rather broad, unrestricted authority and the fact that the department 
head was unavailable within the time limit establi shed in Track I, and 
was a key i ndi vi dual on , this. case, it was the Board's judgment that the 
decision to delay the meeting:was reasonable and1appropriate. Therefore, 
the March 21, 1983 request ,to advance to Step IV should have been denied 
on the merits of the situation, rather than denied as a grievable issue. 
Based on this conclusion, no corrective action was ordered. 

Case No. 83-64 

A Health Departm�ii{empl9yee appeaJed the·.·rulingthat his grievance 
had not been filed .; n :a ti.me lY manm;r. The personnel Office subsequently 
reversed its decision, and accepted the grievance for 1 processing, reridering 
the appeal moot. 

Case No. 83-79 
, :.}\.1•:,.,:,' ). ' ,  ·, ,,· ' . . 

A Police Officer appealed from thedecision,of the Chief Administra­
tive Officer on his grievance concerning participatjon in' .the Master 
Police Officer I promotional examination proce�s. 
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Case No. 83-79 cont. 

The Board noted that the appellant's application was denied for the 
same reason as other individual's applications, and that he had failed 
to note a grievance in a timely manner, as did the other affected individ­
uals. Based on that failure, the Board found no basis for the allegations 
of preferential treatment or denial of due process, and the decision of 
the Chief Administrative Officer was sustained. 

Case No. 83-80 

A Bus Operator appealed from the Personnel Director's decision that 
a grievance would not be accepted for processing because it was not filed 
timely and that the issue of work performance rating was not grievable. 

The County's grievance procedure requires an individual to file a 
grievance within ten days from the date of occurrence or knowledge of the 
matter being grieved. The first issue raised concerned denial of leave 
on October 15, -1982; an accident on December 7, 1982, which later resulted 
in a written reprimand; and a March 8, 1983 warning for route diversion. 
These issues were not grieved within the prescribed time, but were made 
a part of the grievance filed on July 1, 1983, after receiving an annual 
work performahce rating. 

Section 8.5, Appeals from Performance Ratings,of the Personnel Regu­
lations, permits appeals of performance ratings only in cases where the 
County has failed to follow established procedures. There was no indica­
tion of such failure in this case. Accordingly, the Personnel Director's 
rulings were sustained. 

Case No. 83-98 

A Police Officer appealed from the decision of the Acting Personnel­
Director that his grievance concerning the Master Police Officer I exam­
ination process was not filed in a timely manner, as required by Admin­
istrative Procedure 4-4. The record showed that: 

1. The examination in question was given March 13,
1983.

2. On April 1, 1983, the appellant noted an appeal
on two questions in the examination, as provided
for in the announced examination procedure.

3. On August 10, 1983, the appellant received his
examination score and was aware that his appeal
with respect to the two questions had been denied.
All Police Officers were informed at that time,
that any disagreement with the examination scores
had to be noted with the department by August 19,
1983.
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Case No. 83-98 cont. 

4. On August 22, 1983, the Department of .Police\
announced the names of those individual�Wh6
wo.u hb bJt pa r,t.i ci pa:bi nm i nc::the j rema,i nder.J of
tbe '.,examiinatiotu pr,oc��s and.,,the appellant.

1.,dis.c(:i.vered ithathe,had m.iisS,ed,,the·;cut-of.f.v:.i' 1.1 

5. · The appellant,no.ted.,tMs grievance,:oiir,the
same two questions, on August 30, 1983.

The appellant 1 s failure to file a notice of disagreement'with"-the 
df:!paritrt1�r:it .wi th1'n.:the t time,:pedod a� lowed·· ahd \th�.,delay ,; n :fi 1 Htgl',hi s 
,gr;i evance.1unti l )\ugust �O� ;,1983-,:itwenty,,.days .after theLd ncident ,.oc11:urred 
r:-e.sYlte.d ii,n :hi:s .b:i lure :,to,-,meet·ithe,,time<,requi rements,, :as. set .forth tn> 
the established grievance procedures. Accordingly, it was the judgment 
of, the"Bo.ard;.th.�t .the �p.pe.Hanp,did,1not,fHe ,the,gri:evam:;e iin a·:timely 

(ci!llarin.er-.,;,:c,; 

· iCase, No ..• ,83- lOl;,.,
i) ·;,: ; ,- i\ �-· 

j A Po1hc.e; Qfffd;e;er,•:appealed, from:th!!'.decision of::the· Acting,:Personn'el 
Director; that a, gr;i eva;nce .. con·oerni ng the: Master Po,l,ice; ,Officer H> exam� , 
ination process had not been filed in a timely manner,: as 'requfred! by,1 M

Administrative Procedure 4-4. The record showed that: 
,, ·-_.:.:·:;;,; ·_:·: .� ___ i�- · ·.:,' ___ ., •.:;i.--.,)_��-- , i.:.---�Yf.J.!\

On Januarc,Y :.15, 1983;,:the;iappeJ Tant filed 
a grdevance, concerning·, :being denied the: 
opportuo:ity_;,to. p�rticip,ate0 in the Ma·ster 
Police Officer I examination process� 

2. On or about March 10, 1983, he was informed·
that he would be allowed to participate in
the 1,exami nation process scheduled for March : , , ,
13,.;1983 and Marc·h 20. 19.83, but the re�ult ,,
of his examinatio1 J would be heltl pending, )�\
resolution of the;rgri evance. ·,.-i '.

3. On May 9. 1983,.1the appellantq;oeceived/a
favorable response on ihe grievance and ·
was granted the same consideration as all
other; appHcants rfor 1promotiorh: · .· "L'

'.; i :_;; i. r Pf:'.� . ;· .'._r l
°

) i if1t' l'f. 

4. In.t��thLAt,tgus:t! ];Q83,:<the ;test.1 ;r,esults.,wer.e 1
released. The appellant noted a grievance

,·. o,n: A.vgus.t. , 1 !h .1�83,,.conoerr:ij,ng ri r;iadequa,te 
, , tJme to, pr,:�pa r.�1.-f,Q,r tbe i te.s t ;· .which· ,was: i r;q, 1 , 

gJverJ , ii O· J1a r:ch. i-19.83 • hi '· 1 

   .... 48 -

 l.



Case No. 83-101 cont. 

The issue to be resolved was when did the incident occur and when 
was the appellant aware of the problem that he was attempting to grieve. 
It was the judgment of the Board that the appellant should have been 
aware of the alleged inadequate study time upon completion of the exam­
ination process in March 1983. The Board concurred with the Acting 
Personnel Director that filing the grievance related to the study time 
after finding out final ranking, did not meet the time requirements of 
the established grievance process, and the appeal was denied. 

Case No. 83-11 O 

A Program Assistant appealed from the decision of the Acting 
Personnel Director that his grievance had not been filed timely. The 
Board noted that in January 1982, the appellant has been formally noti­
fied that his position was being abolished, and he would be laid-off 
on June 30, 1982. The same date, the appellant's supervisor sent a 
memorandum to the Personnel Director informing him of the situation; 
provided the Personnel Director the appellant's application for a 
similar position in another office, and requested the appellant receive 
priority consideration for the vacancy, 

The appellant was subsequently notified that he would not be placed 
in the position, even though in the "outstanding" category. He questioned 
the Personnel Office on his tight to the vacancy, but never formally filed 
a grievance or pursued the issue until this grievance was noted. 

On July 5, 1983, Bill 47-82 related to the RIF process was introduced 
by the County Council. The appellant met with the Chief of Employment in 
July 1983 to discuss the bill and his rights under the RIF process then 
in effect as it related to the prior vacancy. On August 31, 1983, the 
appellant notified his supervisor that he planned to file a grievance. 
Appellant met with a representative of the Employee Relations Office on 
September 8, 1983 to discuss the issue and procedures, and filed his 
giievance on September 22, 1983. Administrative Procedure 4-4,'Grievance 
Procedure, requires the filing of grievances within ten days from the 
date of occurrence or knowledge of same. Because one section states ten 
calendar days, and another ten work days, the Board considered it in the 
light most favorable to the employee, and considered the time requirement 
to be ten work days. 

The appeal was not filed until September 22, 1983, which was fifteen 
work days after the date the appellant definitely knew of the incident. 
Accordingly, it was the judgment of the Board that the grievance was not 
filed ti�ely, and the decision of the Acting Personnel Director was sustained. 

Case No. 83-112 

A Bus Operator appealed the "not timely" ruling of the Personnel 
Director on filing of a grievance. 

Prior to any action by the Board, the Personnel Director reversed 
his earlier decision, and the grievance was accepted for processing. 
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Case No. 83-121 

A supervisor appealed from the decision of the Acting Personnel 
Director that his girevance concerning the recission of th� evaluation· 
of an employee under his supervision, involved an issue that was not 
gri evab 1 e. The record showed that the appe 11 ant assumed supe_rvi sory 
responsibility for;the employee in question, in October 1982; developed 
a daily schedule for the ·employee to follow; and continued to monitor 
his work performance and to< counse 1 .him� 

· The performance evaluation in question, was completed arid signed
by the supervisor on March 7, l983, but was not given to'the employee 
until June 10, 1983. Subsequent to this 1

1marginal11 rating, the super.:.

visor recommended the employee be required to forfeit 30 hours of com-
pensatory leave for disciplinary purposes. 

On August, l983, 1 the employee·filed a grievance with the Department 
Head, a'l legtng he had been discriminated against by the supervisor in the 
evaluation process. 1 The Departmental review (in October 1983) did riot 
find any basis for the discrimination .. :·charge, did not find any problems 
with the supervision of other ·employees, and validated the concerns 
about sick leave usage. However;, the Departmental· review: indicated. 
"cultur.al differences 11 may have affected the employee/supervisor rela ... · 
tionship, as· well; as the employee's desire for greater independence and 
less supervision. The Department also was concerned that the rating · 
was based on a five-month period only, which may have been too short 
a time for a fair evaluation.··· 

The Department Head subsequently nullified the evaluation, and· 
had it removed from the files, de'nied the· recommendad action� and · 
directed a new performance plan be prepared for the coming 12 month 
period. · · 

The Board further noted that Administrat:ive Procedure 4-4, Grievance 
Procedure, requires 1 that grievances alleging.discrimination be filed within 
ten calendar days' from the date of the occurrence or knowledge of such. 
occurrence, through, the· immediate supervisor to the Department Head. This 
Administrative Procedure·further requires the Department Head to.respond 
to the grievance, in writing, within five work days. 

The primary purposes,, or·uses, CJf work performance evaluations fo, 
the;County have been to determine eligibility,for an annual service" 
increment and to improve employee awareness of weaknesses and strengths,' 
to raise the overall level of effectiveness in the job. Section A2. ll,, 
Delayed Service Increment, gives a Department Head the authority to take 
such action if an employee's work attitude or performance has .been sub­
standard. A delay of service increment· is the action usually taken when 
an employee fails to attain a satisfactory level of, performance. · 

A disciplinary action, such as the forfeiture of compensatory leave, 
recommP.nded in this case, is usually taken as the result of. a specific. · 
infraction or violation of law, regulations, etc., although the Personnel 
Regulations do not forbid such action based on a less than satisfactory 
work performance evaluation. 
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Case No. 83-121 cont. 

After due consideration of th.e evidence in this case, the Board was 
concerned about several· factors: 

1. The unexplained delay in notifying the employee
of the evaluation results and the apparent
addendum to that evaluation based on incidents
that occurred after the period for which the
employee had supposedly been evaluated.

2. The acceptance of a grievance from an employee
when it was clearly not filed timely.

3. The failure of the Department to review and
respond to the grievance it had accepted, within
the time permitted, and lack of written documen­
tation to support or verify what did occur.

I 

4. The statement by the Acting Personnel Director
that evaluations are not a tenn or condition

i of a supervisor's employment, when they are
i specific, assigned duties and responsibilities
for such employees.

It was the opinion of the Board that this appeal resulted from mis­
interpretations and misunderstandings by all parties, caused by a break­
down in communications with a serious lack of explanation for conclusions 
and decisions reached. The Board ruled' that: 

1. It is definitely the duty and responsibility
of first line supervisors to conduct work
performance evaluations of subordinates and
to notify the affected employee ( s) of the
results in a timely manner. '

2. The acceptance of the grievance charging the
supervisor with discrimination and subse­
quent actions related thereto was in viola­
tion of established procedures.

3. The recommendation for forfeiture of accum­
ulated leave for unsatisfactory work perfor­
mance, while permitted by the Personnel Regu­
lations was not appropriate action as it does
nothing to encourage change or improvement.

4. The fina 1 authority for taking a personne 1
action was vested in the Department Head,
after due consideration of the facts and
circumstances involved. That final decision
was a matter of judgment, and while it
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Cas� No. 83-121 cont. 

impacted on a subordinate supervisor and/or 
, a q , ,,: .· ' �� �cm�r��Y,J? W�, .rt�e :S·Uper,v�sor elieves ·.J 

, s correct, since 1 t ,nvol ves;. Judgment and · . ,.,,.
management prerogative, th�t ·decision is �ot 

)') grie.yabJ� b.Y;t�e :,�1.Jper,visqr w1l.e.ss. it i.s a. 
· speci,fi,c.,acti.oh )3,gain�t. that person,._ 

,-- -,·< ' - . 

. · '., . \, -··; ·. 1: ;', ,:·: i' -: .. i· :. i ;u. ,. :-.r '. . l. . . . ·_ .J ; - . , 

Accardi ngJy, the';,Bo.ard. fQund the decision of the ,Department Head
was not gri evab le,. as'. it; did no:t: r�sul .t. in &ny action. QSi ng taken 
against the supervisor, and the· decision of the Acting Personnel Director
was sustained. 

Case No. 83-122 
, , : 11 I l' r. ·

.1 . : i. ,, r, .· ·: :_� i i'i , I i i I ··,: 
• 

A Pollce .Tech11ic.ia,n appea,l ed �rpm the ,Per�onnel, .Director' s 

decision that her gri�yance: _�011�e·rni.ng :utili,z�tion of.sworn police
officers in the Emergency bperat'fohs Center was· not grievable. 

Th� Board. n9t�a)�a\'. uHqel 1.S�h-�j 0�: 1 s::1, I of )he: ��rs9nnel
1 

Regulations, transfer of employee� .. ls. a prerogative of management,
with specifi C e'xamp'les' df ·reaso�'S}pr transfer being contained in 
Section 15.2. 'The''sworri officers 'were u·su'.a.lJy on .1i11Jited i duty 
because of on the job injuries. The Board als6 noted that Section 
12�2 of th� Personnel ,Regu1aqons requires such employ�es to ac�ept 
�!t��- dutr:a��ignments'/o�. f��ff!'it

. 
their �1 ig.ibi 1. ity fp,r an¥,Ai ��bil/ty

;:_,
I -. j, ('•': ,',c • ._;. !   ,'. (',; ; 

Therefore, ,n view of the fact that such assignment is a manage-
ment prerogative, .. and appenant was not ;adversely affected, it was 
the decision of t�fBoar(that::the i'ssu(was ·no,t gri�vable, and the 
ru 1 i ng of the Persdnn'e 1 ni're'c'tor was· slista i ned.  · 
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MISCELLANEOUS 

Case No. 83-22 

A Police Technician appealed from the decision of the Chief 
Administrative Officer on grievances concerning alleged retaliation 
and harassment and shift transfer. 

In addressing the issue of alleged harassment and retaliation, 
the Board believed it was essential to define those terms prior to 
reaching any conclusions. Webster's Dictionary states that 1

1harass11

means "to annoy persistently", while "retaliate" means to "repay, 
in kind, get revenge11

• The Board agreed with those definitions, but 
added that before finding a person guilty of such action, the Board 
would have to find that the action was premeditated and deliberate, 
and in response to a proper and appropriate action by the individual 
affected. : 

The Board did not find sufficient evidence to support the 
appellant's allegation that her supervisors harassed her and retali­
ated against her because of her activities as PTA President. The 
Board's evaluation of the situation, from the record and contact 
with the participants, was that, because of their respective positions 
and personalties, an adversarial relationship developed between 
appellant and her superiors, rather than one of cooperation and 
mutual problem-solving. This resulted in a breakdown in meaningful 
oral communi'cations, and led to a "paper war11

, which subsequently 
found both sidesprovoking each other and over-reacting in areas of 
disagreement. This activity reduced the ability of the parties to 
objectively review and/or discuss problems and to reach mutually 
satisfactory, workable solutions. 

In the Board's judgment, the behavior of all parties had been 
less than desirable, or expected, and needed in an effective work 
environment, but the behavior could not be construed to be harassment 
or retaliation. Therefor�, finding no basis for the allegations set 
forth by the appellant, the appeal was denied. 

Case No. 83-26 

A Firefighter appealed from the decision of the Personnel 
Director, rendered on behalf of the Fire and Rescue Commission, on 
his grievance concerning an amendment to the Personnel Regulations 
for Fire and Rescue Service Merit System Employees of the Independent 
Fire and Rescue Corporations of Montgomery County. The Board noted 
that the appeal did not involve a violation, misinterpretation or 
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Case No. 83-26 continued 

improper application of an established law, but rather, a disagree­
ment with the content of the law. This Board has no authority to 
rule on the validity of an amendment such gS the one in question. 
Ruling on an issue such as that would have to be made by a court of 
competent jurisdiction. Accordingly, the appeal was denied. 

Case No. 83-28 

A Poli.ce Technician appealed a decision on a grievance, but 
later withdrew it prior. to Board action. 

Case No. 83:-51 

A·Bus Operator appealed fromthe decision on his grievance 
concerning granting of general emergency leave for February 11 and 
12, 1983. The record showed that, as the result of a major snow 
storm, .the Chief Administrative Officer declared a general emergency 
from 12 noon to 5. p.m. on .February 11, 1983, and, subsequently, 
extended the period to 12 midnight. Based on service needs and· 
anticipated driving conditions, management made the decision on February 
11 to try to operate the Silver Spring Ride-On on Saturday, February 
12, 1983, but on a limited, Sunday schedule, and to keep.the Gaithersburg 
Unit closed. · 

Late Saturday morning, management decided to close the Silver 
Spring Ride-On Operation as well at l p.m. that date because of the 
severe conditions. 

Gaithersburg employees were paid administrative leave for the 
entire Saturday shift if normally scheduled to work, while the 
Silver Spring employees were paid administrative leave for.all 
normally scheduled hours after 1 p.m. that date. 

Section 13.'2, Administrati've Leave, of the Personnel Regulations 
gives the Chief Administrative Officer the prerogative of granting such 
leave in cases of general or public emergency, and the County has had 
a formal written policy on how such leave is paid since January 4, 
1980. There was no indication that this policy was violated. 

The issue in this c.ase. was the length of time approved for 
general emergency by the .Chief Administrative Officer. While employees 
may not agree with management's .de�ision in such matters, it is a 
question of judgment .. Sine

. 
e the a 

.. 
uthori

.
ty for dete

. 
rmining such

. 
peri

. 
ods 

(general emergency) rests with the Chief Administra.tive Officer, and 
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Case No. 83-51 continued 

there was no evidence of violation or misapplication of any procedure 
or policy, it was the decision of the Board that the disposit1on of 
the Chief Administrative Officer be sustained. 

Case No. 83-52 

A Bus Operator appealed from the decision of the Chief Administra­
tive Officer on his grievance concerning a preventable accident, and 
the accident review process used by the Department of Transportation. 
Based on the evidence of record, there was no question that a prevent­
able accident had occurred, that the disciplinary action taken was in 
accordance with established policy and procedure, and the Board had 
previously ruled such procedure and policy was in accordance with 
Board dire�tfves in other cases. Finding no basis for the appeal, the 
decision of the Chief Administrative Officer was sustained. 

Case No. 83-67 

Two Employment Specialists appealed from a decision to abolish 
their positions because of a reduction in force. The Board noted 
that one appellant was terminated as the result of a reduction in 
force on April 30, 1982. On April 28, 1982, she entered into an 
agreement with the County to resolve another matter, and as part of 
that agreement, waived any and all appeal rights with respect to a 
subsequent reduction in force. The other appellant was notified of 
a pending reduction in force on November 29, 1982, with an effective 
date of January 28, 1983. She accepted a transfer and voluntary demo­
tion from her position of Employment Specialist III, Grade 19, to the 
position of Public Administration Intern, Grade 16, effective 
February 13, 1983, and was not removed from the County payroll. 

Section 19, Reduction in Force, subsection 19.5, Appeals, of 
the Personnel Regulations, states "Except for those employees as 
defined in Sections 3.6 {a) and 3.8 (a) of these regulations, a 
merit system employee who is demoted or terminated due to reduction 
in force, may appeal in accordance with Section 22 of these Regula­
tions.11 Section 22 of the Regulations contains the County's grievance 
procedure. 

Both individuals were employed in grant-funded positions, as 
defined in Section 3.6 (a) of the Personnel Regulations. Therefore, 
it was the unanimous decision of the Board that neither individual had 
appeal rights related to reduction in force, and the appeals were 
dismissed for lack of jurisdiction. 
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case No. 83-75 

A Pol ice Technici"an appealed from the 1dec:'.i.s111on of,the. :,;� 
'. ,.P�rs.o.rmel, Dire,ct<>r that her grievance concerning an incident' ., ' ' 
. ' ; '. :wi;t�· '.nerll,$,Uper'.{/1 '�df w:t,: i :i'nappr'Op'fi ate1 :for f-ev-iew· :uhder'o:the�:\-; �.n ·rh 

: 'CodntY1 ·s()\6r' iev"�1tice
i 'j>r,odaclore .:·,( Tha't rdeci '�ion wa·s ,ba,sejji on-t th�A] '{:., 

belief that the fi l i n;g ' 16f·�a:: :c; ticzen·J:sr 'tompTalnt, under.1 the: :LilWJ 
Enforcement Officers' Bill of Rights precluded any further 
review or action under the County' s Grievance Procedure • 

.... , .. ,Thf:!_ BQ�rd, noted t.hat Rart of the relief requested wai f · - · 
, , cfi'stJ/111.n'ary. l�t1dn. ig'aihsif· a,1sworrf1··1po11ce-·offioer; if;ithe,.charges ,·rw�r£! 1 $l11Stai.n'e:c:1�-,: ,s,'nce, 1ih8/lb'asf(:;.'.1 1al1 egati'ons o:.invol v.ed 'P.0S':S�bl 81\1' l 
 i,fJm,sconctut·:e bn.:�tne 1 ipat-t: 1ot:1 a'J)!;wotin :police··offi�er,> ci·.ti wa.s.ith�t·r �:,::; 

. t, .t 
. ·, :Jµdgmerit°'(bf 1.:rne1 ·Board ntha't'I tne''.Law- iE11.fo·rceinent1,0ff!iicers h BiJ lb-ofa11 
' RigH��'/ .1�up¢r�bcf�d.', tlie' :CfolintY,'' S:NP�rs·oi'lheT' Regulat i'ons.: !( Sect icon ) ilt3.5
' (�Jt of '�ArfltJ�;J21, s'fieclfi da lW: s,.tate:s:. !dk. vi ,i ·• the ,.pMv.i si on�.Yo.fa

,.,,• ,,• �hi:(s,i:11:H:ftle.·',,sh_a:l'l rsupe'fc'e'de; �,n:y: state;s ito11nty•.ori·,munic·H>al, laW,•i ·" · drtHn�nGW·�r· ',reg_tilifMon• tti�>tl:1 ,toil.fli;cts::wi th\.the 1 :pr,owis:tons, 1of ,·,i;of! 
this su 1:>tftlE!'/ 'and· any! 'localJ re.g,i-s·Tati'on: isna 11.-,be) preempted by: 1 ,,,: .. 
the subject and material of this subtitle ." 

Appellant had filed a Citizen's Complaint under -:the:Law,Vi 'cl 
En(or:ce.!11,en� Of.fic;ers' Bi.,11, of Rights, and the charges we·re · ,. ..
'fnve,stigated'�i'rii!'lkdofdah'cevwfthir�stablifslied,pro'cedure·s�·rdT:hete-
f ore; '\t'·. W� s I thb' decJs fon·; ;of 1 ,the:>1Meri t' Sys tern: ,protect foh: B.oa rd, 
tHat ,;.t.h'e,' 1matter had: 1b�eh• clo1sed·, 1and rt'here' wa·s nb ·furtt1er ,r:tgh;t.,U 

,, _of' 1 gr'i'eVa�MY'"o'r:·'app�al: 'uricier,fthe ;county: system. ( t:f : < ;:i/' i(•,, '�'.Y\(1 I i•., :.··; '! ::/. i'."::r,}.
'
,
1
_
:,.;,i :i,:,,:)/ 'i 1 1 ·.l.i1Jf\1, ,\1J\'., '{_'J ;i'.iU:) •,;di ;:·· ' i:;>ii'JY;,''i, 

... t :�i�. :�t ;�3t:tf : :: �i;, ;:: �i ,; : :;::: :;'j: i: ., ,,::: .. ::c 1:.: ::� ?i:n; >; i?;::: ,. 11.�: ,: ":
1 :· 1 • • ,,An -:A�m1�ni,,s;�r,�t:tw� d\1��-�ai>;R��)<�ff :.ttP�St�tt,,d:qsiJ�·qn .. �(.t,�� ;�:, ;·'Chief. .. Adn11ry;i:�tr:1rtwE?,,.O,{f i.,��t.qn a, 1.�qe:v,���� ,,qp.�c���;111,g )?�lD� ; i· · p 1 aced! on:J "V.Q;lyrrtar;y, 1,�_cl,V,e :�J/��P,,Ut -·�iclY �i�rd,,, .:e��-s�;int ,�o )�h�:, 1 , .. Board• s discretionary authority ,n s'ection 23.2; lhght of 'App�1a1 1 

and .H�ar�tns',, ,QJ, \�he,j,�R-e,r;sJmn�'.� R�g!� r�P t.lipry\�1', 'jth}�) '. Rf�C �.� i qp, ,iA ,:�,he
case was·.:,ba�.ed .. .on:.::t:he1c�xt,e[l�;l,��� WJ?,1;�,��!1;dq<;::4"'�Y�1.10� 9t,;r�H:�r(, ,

i: .1:.r-·nr·i�.;,1,:-:.1..,,·'., 1,.-,;��i<,· '1..c, i, .. '\ i) .- ·:-,-·, ;· .. ; -,. ,. ,'- _·, • . •.•  
•... ; .. :,,iA°p,pe,1i1ant:·· h�}r :Ji��r1 :�nd;�r9B)i"'�,.:;fre,At��,�:t f�f:/�1 ;;�:eriA4.�- ,):')

1
;1 ;. • :'. : ._ ,tl;ln�ss,:,and !was h�,,r\r1g,,,per,,;qn.a l:::.Pr�JJJerw. frivqlvt1:9, m�.n�at ,aNJ. 1

: : 
J 11,i 1,phy�.u:al: :a:b,1,1:s:e c�t �OP)�;•: m�,h�:w�s!i�B�,lP,Jon/��! P,�,rrn� At,Augus,(\� ;; 1982 to September 21, 1982, and it was charged to fler acc;;r1;-1,e<!'.'.�J.c,k 

and annual leave. She voluntarily resigned from County -serv'fc� 't'o 
ac:cEwt eJTlp l�y1rnmt.,1�,i,t�1Jh,� V,ni t.�,Q-._.s�i�tes.: .G_q,ve��m�nt ... ( '.\; !h�1 ;ic .. �:ief 

.Adm1n-,strat1,vf� ::O,f:f1ic��r i�v.�t;i�u.r,n,ed,i,�hE:k,l �� .. ve ; wlt�A�� .p.�y ,,�:�il,Wl,1 ," 1 1
,i! ,and, iqppel l an;(:1 :wasi ��Jrr.ib�,r/�g�J f;µ,l}l ·:�P lar,y. /cw. �lL:H�P?J:d ,Ji.me jp \: to ,,t,he idate: :Of t1ne�J,g.nqt;l,0,1'.l;';ff\qm 1{�4�1��,· �,ef,� 1 <;;�:b c i :Yi ,,i d1� / r i>

. no i"" ·,,.,- . ..1 r :.-:-.�:: .\ ,-,nJ '·· :in ;-1 ') ;:�. f 
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Case No. 83-78 continued 

Appellant had made numerous demands concerning recred1ting 
of leave, lost savings, reinstatement, transfer, etc •. However, 
it was the judgment of the Merit System Protection Board that the 
decision of the Chief Administrative Officer on the grievance was 
a fair and reasonable resolution, and further remedy was neither 
justified nor appropriate. Accordingly, the appeal was denied. 

Case No. 83-83 

A Bus Operator appealed his termination. In· January, 1983, 
appellant signed up for two weeks vacation in June, 1983, and his 
name was placed on the vacation book, which, testimony revealed, was 
assurance that the leave would be granted upon proper request being 
submitted, provided his leave accrual was sufficient to cover the 
time off. Testimony revealed that, despite the written policy for 
requesting.and approving vacation time three to four weeks in 
advance, management did not make the final decision until the Thursday 
preceding the week requested. The leave was denied because appellant 
did not have sufficient leave to cover the time requested. Appellant 
requested he be placed in a leave without pay status for the week, 
and reiterated the need for the time off. His supervisor told him 
that such request would have to be made in writing to a higher level 
as it could not be approved by the supervisor. 

Lacking sufficient time to submit a written request, appellant 
took the time off, believing the matter would be straightened out 
when he returned. Appellant returned to work the following week, and 
proceeded to work his regular schedule for several hours until relieved 
and told to report to the office, where he was informed orally that 
his services had been terminated for failure to report to work the 
preceding week. 

The Board noted that the word 11abandon 11 means 11to give up with 
the intent of never again claiming a right or interest in". The 
facts of this case clearly showed that appellant never intended to 
abandon his job, and management was cognizant that his action was 
one of leave without pay rather than abandonment. In the Board's 
judgment, both parties erred. Appellant was unclear as to his 
accrued leave balances, and had been told his leave could not be 
approved. Prior to leavinq, he had the responsibility to clarify 
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Case No. 83-83 continued 
' . ' ' (i.J

the situation to eliminate confusion and misunderstanding rather''

��d
n

t;�
R
�e!itih}t.�i�?l�P �;�.2SH{�!�;�?a�l···�H! .�;�r2�: ·J��i�:t��lr

n t 

th1=m ratrqnall:Y, an.tt· t}len· ta1<e· appr:<>Pr1 ate a9ti'on�;, I�e d.eci s,i,<m:. 
td terminate·(\'/as'')llacle ·befor� t'a'l'kihg �9 appe1lanf. t:o '] 1ea.rn! Jhe'· ., . 
reaM�,!or"'hH_ 1�t7��tr?··,I·, ·,·: 1··;··::'',\/'' , •• ,,. · ,  ., ,., ,

1
·., ,,

· '"S}foti on'· 1a\:l·:of' tnek Pet'�ci�h;e l ) Rigul a'tii6n's;-def ines ·'11t1
�'rmi iia'e1bn 11

as 11 • • •  a non-disciplinary act by management to conclude an 

employee's service with the County ••• 11• Based on.Jhe,,ev.i
1
9e,:i�� .. 

of record, there was no doubt that this action was inten'ded>'to,:be:'. 
a removal for cause, i.e., poor att1=ridance, and ttiat termination 
was: ;s'e1ected' 'as'. the mo's'f ex'pedienf;tneth'od': of' ac'tfon'' C' O:J1.l 1'· 

/ 1· 1 ·· L:,-·i :. '·.'.'..'- :· :: ;·.;:�-
1

• l �- ;·��.�,, . ,-, ,' •, ·,.'·,·; :.· ·.:;;:- :·_, · , '. .' �U:) � 

; The 'Mer'it '-Board' foUnff'\the·' �fcti, on. tf i,be ,t91:a1 li '(rj�P�f'.Q�tt�t,;it 1

, as'·a terrMnat'i�n'··Wi thi'rl' tliij·'meaHihg. and'intetj� 9r' th�' pers'.�n��t;� 
Regal at'ions, 'an�: dif2tted the! tern1i.nati9fl' be }�s:cfnded; a�p�l l�nt:
berrei·nstated as :a Bus Op�rator; reimbursed.Tor all ·'lds,t w�ge's .,;: ..
less any earhingi;: from 'a _'job,::bbt�iri�q'i'ry '1th�·: f nt�f-venhYg jpert9cl '.;'', 

·peridihg'adjudi'ca:tidn ;; ·and''reimbi.lrsed''r�asona·ble 'cittorney•·s fee:s •...
;_,_ f!· .' ;I \ :�· ,") / • fr_;_·,: . :·'· ,• t ·'',··.1· ·1-, '·/",,' .. -···;,;1 ·;/�i)�_!'::F.-;�:-iU 

\ _. ,_i ' { \ .• -· ' �- ' ' , • ' 

A'Pi �efigHt�r app_�:�ri.�}fom'J.�e·:Aecfs'.j6n.'.b'f. the,:Act�ng'ii., .
Personnel 01 rector ( rendered ·oh beha 1 f of the· F1 re and Re.scue 
Commission ) on his gr:teyance .conc�rl)ing a ,duty a.ssi gnm�n#. 

:-;,- -:< . ·-:i. -;'..:�;,,_: ;-.�:rJ:, -.1_·:· ,, '·t:r-:.·\,/ .1.1 :.-;_,i.· :: �·, �· : .. / •.:i'-·-1 

' ' •' . Ih'i'r�fi�\i/inl t:�;i {,�'.r,'Je-�anid�'.�1'.,M�
1

. ao�r;d'note� 'tij�('�,e\:tNri 
: · :23 '(�},. Wbrk Sch�duTes\.·q:F,tlJe ·fl�t�qnh$:Jl.B¢gµlat1on ,$ .fQr '1Jr�, .. , :'•

'and Res'cue Seryic.e, Merit Sy�t�m1, EmpJRyees ·�f th� Inqepenf]ent, · · 
Ffre �rid Rescue·.corporat,t)ns .of' M.ontgomery, C0tmty �t�tes, ·11,The 
work schedu11e·s for" all '·employees' shall"be determined bY,Jhe,, ·,::
corporation. 11 Further, Section 15. 1, Definitions, (b), Duty' 
Assignment, s_taJe.s, ,IIA .duty tts��g.�m�nt.Js the mov�m�nt.of an;. 
;employee·:from' bne''posi,ti'd��'o:rtask:· a$,sigbme:nt.. t'o· an'<>ther' pysfti on, ,
o( the sa�e, 9f�c!� an,'d. :S:t�t('J'ev,�·t !wfth:fn a. t9:fpol'.'at'i o'n. 1.I .. ·sec.ti c;m ... 
15. 4 sta:t¢s, flTherejf}".1:t r\o:'appea) s .or trat(s{els and c;lu;ty, assi,gfli, , 
n,efltS.;UJI_!' i: �: i i.\ :t '.-l(,f ,l,t;., -.-. ',_,_, ··,•t :',\ · ··;,·, i : ;� 1 , .:_,;f; . . --,.1 .. -. ··-·r·,_;,· 

1 

. N'r��,ie\ilot}he}do��Th�ntat�t:lndi¢ia':t�d·, thit 1 Jppe'i lan, t' s , .. \'' '.,.
dut

i
'. ass;i g'nm'ent w,rs 'det.�r,m'ill�g ,ba{�d· o.ri tl\e,. �t�ffj nf'r.equi rem�nt� ',, 

of -'the Ffre 'Department'�'''ana he· submihed insufficient· evidence··ttf' 
support his allegation that theaction was discriminatory. The 
Department explained, to the Board's satisfaction, the movement 
of other Firefighters which were required to meet staffing needs. 
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Case No. 83-105 continued 

It was the judgment of the Merit System Protection Board that the 
assignment of personnel is the prerogative of management, and that 
management's judgment in this instance was reasonable and implemented 
in accordance with established procedures. Accordingly, the appeal was 
denied. 

Case No. 83-106 

An appeal was filed but subsequently withdrawn without action by 
the Board. 

Case No. 83-107 

An Offiice Assistant appealed a 5% within-grade reduction for 90 
days. The record showed that appellant's supervisor had given her 
a list of written assignments and work responsibilities, which con-
tained spec'ific goals, guidelines and instructions necessary to complete 
the tasks satisfactorily. She was also told that periodic review of 
.workload and performance would be made. Appellant received two previous 
warnings concerning number of errors in her work, and had also received 
a written reprimand for failure to respond to specific requests from her 
supervisor for information, mistakes on reports and documents, and 
problems with the files. An extensive number of arithmetic errors were 
found in the July report prepared by appellant, as well as other incorrect 
data and other problems. These errors were all documented in the record, 
and appellant admitted responsibility for errors in three sections of the 
report. 

Based on the evidence of record, the Board found that the number of 
errors made and other work-related problems, justified management's 
action, and the appeal was denied. 

Case No. 83-120 

A Bus Operator appealed from a within-grade reduction for thirty 
days for alleged tardiness. The record showed that appellant had 
received an oral admonishment on March 26, 1982, because of an attend­
ance problem. On September 14, 1982, he received a written reprimand 
for a continued problem with timely attendance. From January 31, 1983, 
through July 7, 1983, appellant was tardy on six occasions. On 
November 17, 1983, he was notified that his salary was going to be 
reduced within-grade (ten percent) for thirty days because of the 
continuing attendance problem. 
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Case No. 83-120 continued 

The Merit Board concurred with the Director pf �he Department that, 
al thoi.lgh appel 1 ahf 'mayYbe p�rforrrdnrfsaH sfijctc>ri ly' When \it 'work, and 
rilaY- be' :worki·ng'·:·extra' hours· frequeritl.Vi t�at' cHd' 'not:Justi fy'' bf I excuse 
·· reportli'ng ·1to __ work ]ate' ·on - otherC occas ioHs. - • _--The - natdre :·of: tW{Ride-On
i operatfon requir�s ·tfrnely· attendancei1and prompt adnere'rice' fo:·worl{ 
schedules by all employees in order to assure adequate deliverf'of 
services to the citizens of Montqomery County. Based on the documented 
record of tardiness, it was the judgment of the Board_ that the di sci pl inary 
action taken because of appellant's failure to report 1 t6work ini:a· timely 
manner was reasonable &nd fair. Accordingly, the appeal was.dented . 

;.:·.: ·,;:..:>�::-,�· ·,·,:: . .  1.-.>·; ri< - · · .-.': i .�
.
i{;\� .... :·t/-\ 

Case No. 83-123 

An appeal was filed butsubsequently withdrawn �rlfor.'to:·�ctiori by 
the Board. 



PERFORMANCE EVALUATIONS 

Case No. 83-12 

A Division Chief appealed from the decision of the Personnel 
Director that a grievance concerning performance evaluation had 
not been filed in a timely manner. The Board noted that: 

1. The performance evaluation received for the period
in question was "met requirements";

2. Appellant received the rating on October 14, 1982,
and was notified on November 1, 1982, that certain
amendments would be made, as requested by him;

3. The grievance was filed on November 18, 1982;
4. Administrative Procedure 4-4, Grievance Procedure,

requires a written grievance be filed within ten
calendar days from date of occurrence or knowledge
of same;

5. Section 22, Grievance, subsection 2, Definition, of
the Personnel Regulations gives the employee the
right to file a grievance if adversely affected by
a management action;

6. Section 8.5, Alpeals from Performance Ratings, of the
Personnel Regu ations states, "Performance ratings 
are not appealable to the Merit Board, except in
cases of failure to follow established procedures. 11 

The Board found no evidence to show that the procedure for 
conducting a performance evaluation had been violated, or that 
appellant had been adversely affected by the rating received. 
In the absence of either of these, there was no basis or justifi­
cation for a grievance, and, therefore, the issue of timeliness 
was not appealable. 

Case No. 83-49 

A Police Officer appealed from the Personnel Director's 
decision on his grievance concerning a work performance rating • 
Section 8.5, Aepeals from Performance Ratings, of the Personnel 
Regulations, states, 11Performance ratings are not appealable to 
the Merit Board, except in cases of failure to follow established 
procedures." A review of the written record did not indicate 
any vi.olation or alleged violation of established procedure. 
Therefore, it was the decision of the Board that there was no basis 
for the appeal, and it was dismissed. 
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Case No. 83-60 

An individual noted a grievance on a performance eval uation of 
1
1satisfactory 11

• Since the employee was not adversely �ffe�tecl, by, ... 
the evaluation, as required in filing a grievance, the 'Per·sonnePL--�·· 
Di r�c:tqrt' s ,qec}$ i qri ;t;h�t i th� t��U,�,.wqs: nc;>t)�ri,ey�9,l � ��� JYr�aj,ned. 

 n 1

' ·( ,:· ,' < . �-
Case No. 83.:.ifl'' 

. A Pofi'c:e 'd!?'ne? 
1

Jp�eal n9:}��
! 

q�(i s,: i9.11 q('.ttif}ir.�Rri�J 1 .. i 
D1 rector ��ii� rhJ $, i gq�¥,�%e,,sop�e��in� i �. p�r,f�r:m�n<r��ey�J H�t� or 11 �ould not:J:>�:q�.c;ep��9 fq.r.i:Pr?9e�� .. ,P�· ... �� �it. S9?Hi��a,, �'.no�jrievable
issues. ·n.1:;,,·,,' 

. . . . .... 
:,·:_'·\'f.,::�·f\:':\,'./'t tr ,: ;;· ,�.ru ···: r,i t:r/u.:,?·1· (·�:t ::'.,/!i:J L():n·,r _})t "\L':'::1.ciq_,·(·,i,r; .... -,. \:·_,�·:,,·/ .-!.f,' ' '''C.\/[·:r :1 .. 1 1,.· ; 

. The Bqa[iq, �q��d,/���� ;$�Stiq� ··:'8,,: �,� 1 .App��-1 �}r.o�·;·Pe\f,O,�mance 
Ratings, of:-�?e ;!·P,t:ir,�qnr� l :�e�H�A9P�§,; �pe�;1�9r,�1 Jow: fi�pe�}:s of 
performanc;� 1 ra,t;1ngs;�o, \h� .. M�ri:� �qarq;;:b,u.t'�oes rot,p�nY"an employe

the ri ghf to, grieve such issUe: . Further ,'''Lir\der\Seci'idW122 :2, 
Defi niti cm s, ,,of I the. Persono� 1 , ��guJ at i qo?, fl. gr,i eyil�t�')i � f �efi ned 
as II A mi sunq�rst�r,r1 ht of, Ji s�greem�nt; �e�w��n'), �e�i t/J sf �tem: i.' 

employee and1 superv1sot wh)ch, ex�ress�l�the·�mplbY��'�:d1ssat1sfac­
tion conc�'rni n'g' a I term' C>Y' l'tb�diti oWof'-''��p'foym�ht; Q� i treatment by 
managellJ�ryt �·· s�p��Yi �9,r,� .. ,pr,,,_91�h-�r. 1 em�J9yefs i,'\\\ B�s�d

1

;)� ;Jh�. fast 
that a perfPf'l1�nc�;�v.�,l4�t1qn mijy,.J:ie ;us�q: at,·a sµbl,eguent time · as 
j usti fi cat'i P\l fp.r, :�;i" ·ac:t,iAn � ,. iL.was ;lhe /Jud�me�.fof 1th� ·s9ard that 
such evalua .tiqni'.{s'.,'gr.i�v�b).e·��even:'thpUgh. t:h�' e�lfpfoy�e' rnaj' not be 

adversely affected at't�at' specific' point in 'thne: r\! ) ,� I 

. Ac�or�:1r.gJ;y ,. : t9,eL P�f,�c;mm�,t. Of:fi R�t1¥f�? .. d ir,,�cte1nto .��.�.�P,! .J}he 

gr, evanc,e ;f�,r P1�9C�rM r,g:l?n, : a�rnr#.��Y�;1 "'(1 ,t� 
-
��.tf:h.'l,,, Th�1 pr:oRr�-�0(.�,) ) 

. ( T�_/fpu�:tY·,:. r�g.yi:�Jef\efqry;�Ja�/�t'.i ofl'.. ot 1}�'�, de�f� i;op.\ )� ,. i ,('i < i :· 
was. a . cNJ�M:JromOe:1,�JJ r·r'.,;�si�es, vb:9t/�e q$pa�,yl1](7n,t 'r,efcfn.��19 l�r '. · rating prior to Board reconsideration, rend·er1ng t.he,}�P-�

(
�_r:m:?R:r-;'.r;;, 
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RECRUITMENT AND PROMOTION 

Case No. 83-02 

A Police Lieutenant appealed from the decision of the Chief 
Administrative Officer on his grievance concerning promotion to the 
rank of Captain, Department of Police. 

The basic issue to be resolved was whether appellant had been 
arbitrarily passed over or improperly considered for promotion to the 
rank of Captain. The action that precipitated this grievance was the 
promotion of another individual who was in the same rating category 
on the eligible list, but had a lower nu.!llerical score than appellant. 
Appellant believed that he was aggrieved by this action because all 
prior promotions in the Department of Police, except in instances 
where unusual circumstances were involved, were made strictly on the 
basis of numerical scores. 

The Bqard noted that under Section 16, Promotion, subsection 2, 
Policy, "Promotions shall be made on a competitive basis • • . after an 
evaluation'of each individual's qualifications as defined in Section 
5.6 of these Regulations . . • 11 Section 5, Application and Examination 
Procedures, subsection 6, Examinations, sets forth the requirements 
for administering promotional examinations and neither party alleged 
that the examination process was not conducted in accordance with 
established procedures. 

Under Section 6, Appointments and Probationary Period subsection 
6.3, Selection Procedures, the appointing authority is given the 
freedom to, 11 • • •  choose any individual from the highest rating category
based on that person's overall rating, character, knowledge, skill, 
ability and physical fitness for the job as well as possible future 
advancement • • • 11 It was this provision of the Personnel Regulations
that was alleged to have been violated. 

The appointing authority was aware that three individuals remaining 
in the "Hell-Qualified" category were eligible for promotion to the rank 
of Captain. The appointing authority discussed the eligible applicants 
with several of his subordinates and made a decision to appoint an 
individual whose numerical score was slightly lower than appellant's. 
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Case No. 83-02 continued 

It was the decision of the Board that despite past practices, 
the appointing authciifiit)il!had, the': right :(under Section 6.3) to select 
any of the three ind,vlduals remaining in the 11Well-Qualified11

category based on personal judgment of that individual's qualifications. 
Since the decision of the appointing authority was a:jud91nehtahinatter 
and not one of process, the Board found no basis or justificatfo·n for
the appeal ahdrit was dirsini's:sea. • ' 

APPEALED 'td· cbu1h',' euf S0BsEblJENTL i vir:r�tjJ�A�.N •.. 
1 

, • '', 

Case No. 83-07 

An Applicant appealed the selection,dedsion, for the posi<tion of 
Socia,}. �lorker, Assistant, il, Depa,rtment of Fami.ly Resources. 1 • • • , 

· : . , ., The issue was •resolved,, ·pr,i or ·to any. action 1taken, .bY :the· .Board.

Case No.· 83� 15:L 

A Fire Captain appealed from the decision of the Personnel Director 
on -behalf of the ·Ftre: and Res·cue Commission on a grievance concerning 
the .promotional Prc:toe.ss. utni zed .for: the 'position of ,Fire Ch,tef.,.; 

. After thei .develqptnent of 'an"extens.ive written record, and, many 
hours 'of testimony,: the Boa.rd -a·,cJdressed. nine ,separate potnts·in:·,u 
reaching ·the final · decision;.,·· ,Eiach ·of the 'questions· discus'sed, are! 
suinmari zed· herein.: · · ii, '

QUESTION 1. 1-Jhat authority does the Merit Sys tern Protection 
•:.�0ard',have 1 to ru1e,on.ar;i 1 1action, by"an independent
, 1 Fire•an�liRescue,Corporatiori? .•, : ,, , 

· .. , Ba,sed on: :the,. present-, l awr, the Boa.rd determtned ·, that tt had
jurisdiotion;,9ver the,,matter., and had .the .respbns;ibjl.jty and: authority 
to deci dei the , appfta:N, 11 in any. manner, deemed. necessary,. appropriate and 
in the best interest of the Cotmty, Fi re and· Rescue, Serv� ces'.' J (iSecti on 
23.18 of the Fire and Rescue Services Personnel Regulations) 

\ ,! \' ,{ 1' i; ,:. i '. 'l \ ;· ' ; : . ',.; 'f 

,,QUESTlQrl 2,ccls the •. position involved 'Ln thisappeaF.:a merit 
,, , system .,position,?,.,,., 

1 , 1 Ba&ed,,on the,.,laws. arlp regulations. irweffe.c:t; al,kpar1t:ies\ia·greed 
tha the Fire Chief position was a merit system position. 
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Case No. 83-15 continued 

QUESTION 3. Is the Fire Chief position, as well as other 
"Senior Officers 11 in the Fire Services, exempt 
from certain merit system requirements for 
recruitment and promotion based on prior 
Personnel Regulations? 

Section 5.1 of the April, 1981 Personnel Regulations required the 
Fire and Rescue Commission or designee to establish a comprehensive 
recruiting and examination program for all merit system positions. 

-.. -. 

When the Personnel Regulations were implemented on April 1, 1981, 
Section 28 provided for continuance of all prior regulations until 
August l, 1981. Lacking documentation to.show an extension from July 
l, 1982, to December, 1982, when the Fire and Rescue Commission voted 
to extend that provision to July, 1984, it was the Board's conclusion 
that all prior regulations ceased to exist on July 1, 1982. It was 
the Board's ruling that the prior provision concerning 11Senior Officers 11

was null and void, and the position of Fire Chief, as well as all other 
Senior Officers, is subject to all merit system rules and regulations. 

QUESTION 4. Was the position being filled a Fire Chief, 
Grade 28; Assistant Fire Chief, Grade 28, or 
some other level? 

Under present laws and regulations, the Fire and Rescue Commission 
has the responsibility to maintain a classification and compensation 
plan similar to the County, and to 11classify positions on the .basis of 
assigned duties and responsibilities and minimum qualifications required 
to assure equal pay for work of substantially equal value performed under 
essentially similar conditions". Grade level assignments are to be 
based on clear and concise distinctions between levels of responsibilities 
and duties, and each class is to be assigned to a grade level. 

The Board found the class of Fire Chief had not been assigned a pay 
grade, as required. Rather, each corporation had been allowed to set its 
own pay scale for the Fire Chief position. This practice resulted in 
Fire Chiefs being assigned to Grade 28 or 32. The Assistant Fire Chief 
class was also assigned to Grade 28. The Board found the dual assignment 
of the classes of Assistant Fire Chief and Fire Chief to the same pay 
grade violated the requirement for clear and concise distinctions between 
levels of responsibilities and duties. and that separate, distinct classes 
and grade levels are required to bring the classification structure into 
compliance with the laws and regulations. 
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Case No. 83-15 continued 

The Board ruled that until the Fire and Rescue Commission took the 
nec�S.S<lfY s,tep�, to. d7trt'!Jli ne, Pt;'.qP,er cl as.se� bii:�ed onJev�1 '1Rf assigned
dyr1e�.and re�porisrb111ti�s; a��1�n�1 �astslass to the proper pay. 
grade. fn accofda:nce \'/l��·. the r�q�Tr�ments · of' the Personnel Regul at1ons; 
and tdo'k the necessary''personriel a!ctions to :bring all Corporation 
positions ·;'Htd' conipl�aHte,W'ith}the ·�ppf(ivet f 'cT�ssification and compen­
sation plan, it was not possible·'tcf'say':br d�termine what level the 
po�it�on shoyld te, 

. . ' : ; '' i j j ; ' : '' I ' ' : : '·� ,·; ! ; ·. I l' ' ; • ; 
•:, _ · . : i '; . .--- . ', ·1 ·: � � i ,: -: • ;·, , ' ,-'. ,· •,-! · _· ·. , • '/· 

.
\ - \ ·. ': t' :�· . ' I'. l":. , , · _ , ,': ' ·, , · ·t .QUESJ�ON .�. '.Oi;d,fhe'ffr� q�d· R�s;c\Je ·.G91/"1li$s'iory 'pro'p�f;TY.·· ' . '' ' · . ' · · :. ' delegate the r1e's·ptmsi bil i ty for ·estab l'i'shi n'g · '

i ,. �. �onmrt.h�Q,S 1Y,�, r:�c;ruiti ng,, anq examJn.a !.i9J'I, program 
.··. Jq'. Jh�, rnd,i;v1:cl9al_,<1,n'dtpendent ,c��P.o.ra�1,0ns? 
' '•,<, ! I ' ; ·., '..· .;,,. : .1 . ,, . • ' , ·, ; ,. , ·• ',,,. 

:,', . B.e'c'all�e idf the'/1:pl�d'al '.n'ee,df:ot 1 ea'ch 1 Co�p()rati6�'�' :the ftr:eFa'nd
,Resdue ··comm:i.s.siOn'',had·'·infdrm,afly allQweg··each .'.Co'y<pbratidn ·to''prepare 

'' ·, arid' adhlini.s'tei'.· ifs own recrui'tll)er.it; examinat;iori" a'r1a 'seTec'tiorf'pfocess 
' Jor 1the. J)

osi don of r;i re' Chief'. 'Frfrma'l _ ·wfi'.tt�n 'QUi delinei ·w�re· hot 
'

1provHied 'to 1 t'H1{c.o·rpo'ratfonsfand 1 th'is author'fty:was 'nev�r' de·legated .· ir/ wridng or· by ;fdrma1· a:c.tioh 1 bf 'the Fire .and· Rescue 'Cbm,ui'ss1o'n·1; 
; 1 ; l :•}. i 1 .• :: ·.:'.' '' '.: '. i)· f !if:·:.) .·.- \;.. ·; ;' .:?• ' ; {··. ; ,'; ':. - '.)'... '· {< :· '/: l !· ·:: ', i ··; ,) : ;' 

L.ack� ng a formal, wr,i tten delegation of au�hori.ty � .it 'f/13-S the 
Boar�.··s :jµclg."!e'nJ 1t,ra\ire·�porrs.ipH1:t.(fot, this t�sk remafned'solely 
with·'the Fire" and Re'scuef Coinmi�sion; '· · ··· · · · 

. QUESTI.Q� 6. Was a, compreh,en
1
s i ve. 17�crui tment and examination

" j:)'.rogrpinfd,r "a' ll' 'mertt'1sys tern posi'tfons l E!St:ab l i shed 
/ .'''bYthe'ffr'e'Jti1d 'Re·scueC61nmissjpn?"';. \ '.,. :,,; 

r (I '; :.·1 \ /1": -, '(1 j .·,':'.b; .' 1, l'oj·,;. \ .. ,t·:::.,',, .<: .. 1 :; ···,·i ! ·. 

' ... · .,' ., ' 'An·· e�.t�n'�·;\l,e 1 ·,�Ht,t�r\ 1pf6gr,�ln1 h�:�, h�ef W�v�l',�ped .·�n'cl '.Jfi}i;ze:�', for 
',al,J' cl,a,sse�' 'f[?,m.en,trt 1,Hyel,;ftrefigMer·,,�o, trye,Ass,:�titc\�,t:.F: f

r,f' c��ef • 
'The program cons,? ted of' a series of examlnat1 ons, · ·, ncl ud,ng phys, ca 1 
an'd 'medica'l_; . wfi'tte'n tes'f' of ''know1 edge; ·oral' fotef"vi e\1S ;: an'd,' fo·r.' the 
htgher.:.level·· 'posi'tiohs1?assessmenf' tenter' exer'cises' ,i: ··' E'l lgi bfe ;l11·sts 
had been establish,edfor:promotion to each<,:lass,<,lndrernain�d in effect 

;, 'unt1i1 e:Xhaus'teif ·or''Urltll: hew· examjriatiOhS �/ere adtnin'istered\' approximately 
., ,everY: two' ye'�Y's'l ; ,·l          

. Th� Fire .. t�'i�f, crass'w�s e,�:c1u:de� from. thi} pf6�,���' a�d jtHe 1Fire 
! 'and Rescue Co(1lmi�$ibn'·rya� never': taken 5teps to �eye lop a formal program
,, for;:·thi's class:� \'.Jf5wa$ 'the Board•$ 'jud9111ent that :such.aprogr�m� as 

. " required' b.f th1:rPefs'onh�l Regufot1on� 11 h'aa :nbt ibeeh' propet1f est��li shed
and· that th$re''was no''un'ifqrm $election process 'for' the 'class 'df Fire 
,.Chief'. , 1 ,.,_:··1 , i,, ··  .",:",, 1 ,. :. �:: ·t 
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Case No. 83-15 continued 

QUESTION 7. Was the oral examination administered to the 
final group of applicants a reasonable and 
appropriate method of measuring the quali­
fications, fitness and ability of the com­
petitors, and was it properly and accurately 
evaluated? 

The first part of this question called for a subjective conclusion 
based on the perceived needs of the person or group involved. As the 
Board was not part of that process, they were not in a position to 
substitute their judgment for that of the Fi re Department. The record 
reflected that the Fire Department made a substantial good faith effort 
to do what was right by complying with &11 of the directives and sugges­
tions of the Fire and Rescue Commission and the County Personnel Office. 

With respect to evaluation of the competitors, there was no evidence, 
record or :testimony to clarify or support any of the ratings assigned. 
No guidelines or procedures for rating of the questions were announced 
prior to the examination, as required by Section 5.9 of the Personnel 
Regulation�, and there ware no established standards to be used for com­
paring the responses of the applicants, to determine appropriate scores 
or ratings of each. There was an indication that the interview board 
considered one app 1 i cant's work performance in an II acti ng11 capacity as 
highly favorable to him, which, gave him a competitive advantage, in 
violation of Section 16.4 of the Personnel Regulations. 

While there was insufficient documentation to unequivocally conclude 
that the examination process was inappropriate or evaluated improperly, 
the Board found the process to be highly questionable because of the 
lack of proper documentation and the failure to adhere to the announcement 
requirements of the Personnel Regulations. 

QUESTION 8. Was the eligible list properly established and 
was the selection made in accordance with estab­
lished procedures? 

The basic purpose of conducting examinations and establishing an 
eligible list for merit system promotions, is to provide an unbiased 
independent evaluation of applicants' knowledges, skills and abilities 
to ensure obtaining the best-qualified person. Once ratings are assigned 
and the eligible li�t is certified, the selecting official is to be provided 
with the list, and is free to choose anyone from the highest rating category. 
Selection from a lower rating category requires written justification and 
approval of the Fire and Rescue Commission. 
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Case No. 83-15 continued 

In this case, the Interview Board conducted the entire examination 
process; rated.the applicants, and determined the make-up of the eligible 
list; and recommended appointment of a person from a lower rating category. 
Several committee members then participated (as members of the Board of 
Directors) in the voting for selecti.on of the Fire Chief. 

Formal selection was made by the Fire Department on November 23, even 
though information to establish the eligible list was not provided to the 
Fire and Rescue Commission until November 29 (by phone), and the actual 
eligible list was not certified until November 30. 

The eligible list was certified by the Fire and Rescue Commission 
and the County Personnel Office without receipt or re.view of any documenta­
tion to verify the validity of the ratings assigned, and after both were 
aware that a selection had already been made. 

The documented dates of action.by the parties and the involvement of 
the Interview Board in the total process lead the Board to the conclusion 
that the e Hgi bl e list was .not es tab 1 i shed .in accordance with the require­
ments of the Pers.onnel Regulations, and the se1ection was made prior to 
the certification of the eligible list, all in violation of Section 6.3 of 
the Personne 1 Regulations. 

QUESTION 9. Was the promotion consistent with merit system 
principles and practices? 

Progression or promotion to the next higher level of re�ponsibility 
in an organization that utili zes merit system positions is normally pre­
ceded by a period of demonstrated satisfactory performance at the next 
lower level position in the chain of command, or similar experience in 
another organization. A review of Fire Service class specifications 
showed that a period of satisfactory employment with the Montgomery County 
Fire Services in the 11ext lower level is required for promotion to all 
higher-level classes, except for the position of Fire Chief. The Fire 
Chief class specification had not been changed since 1971. All other 
Fire Service class specifications were revised and updated at the time 
of implementation of the. Career Development Plan, approximately five 
years ago. 

The person selected .for promotion had served as a Fire Lieutenant 
for ten years; and was on the eligible list for promotion to Fire Captain 
at the time of.recruitment for a Fire Chief. Appellant was on the eligible 
list for promotion to Assistant Fire Chief. Neither individual had any 
experience as an Assistant Fire Chief, and both received "Well-Qualified" 
ratings for the Fire Chief position. While there was no question of either 
person's ability in performing satisfactorily in the merit position of 
Fire Chief, the Board believed it showed that promotion of either to the 
position of Fire Chief over persons with both higher ratings and experience 
at the higher-level would be inconsistent with the basic premise of a 
merit system. 
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Case No. 83-15 continued 

It was the Board's considered judgment that the promotion of a 
Lieutenant over an Assistant Fire Chief and two Fire Captains, all of 
whom were ir.i the "Outstanding" category on the eligible list, was 
inconsistent with merit system principles and practtces. 

After consideration of all factors and conclusions, the Board 
directed that: 

1. The promotion be rescinded, but that the
Lieutenant be allowed to retain all monies
received whfle serving in that posttion.

2. The Lieutenant was to be reinstated to his
former position with the Fire Department
without loss of status or benefits and this
action should not adversely affect or hinder
his eligibility for promotion to Fire Captain.

J. The eligible list for Fire Chief be abolished,
and all persons listed thereon be notified,
as required by the Personnel Regulations.

4. Prior to recruitment for a Fire Chief for any
corporation, the Fire and Rescue Commission
had to bring the class specification and pay
grade assignment for the class of Fire Chief
into compliance with the requirements of the
Personnel Regulations.

5. The Fire and Rescue Commission take the necessary
steps to assure that future recruitment efforts
for Fire Chief meet the requirements of law and
regulations, as presently written, or as subse­
quently amended.

6. The Fire and Rescue Commission, as agent of the
County, reimburse both appellants and the Fi re
Department for reasonable legal fees incurred
in adjtiditation of this matter, since the parties
acted in good faith and/or on the advice and
direction of the Fire and Rescue Commission.

APPEALED TO COURT. 
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Case No. 83-18 
 

An app 1 i cant for the position of Firefighter appea fed the ,.,n.ot 
acceptable.". rating rec.eived •. Prior .to ac,tion by the Board, the County 
Empl oyee''.ME!'didrl· Examfne·r ch'anged ;the rating' to 11 acteptab1le",;;,, resolving 
the ·a·pg��,y /:,; ·:· i :'i:: •u ·.:;\/':/; '..i.'.·,:,;,; '. : ':" ,,/·:·: ( .· .. './; ./· '::: '\; / 'i ...... ,, ::/\,,; 

Case No. 83-29 

A Pol ice Officer appealed from the Pol ice Department'is!.failure:ito comply 
with or implement the decision of the Chief Administrative Officer on his 
grievance concernfn'g thE! promotional process •for:1ther ran1k of Master Police 
Officer II. The':Boa:rd.'noted,;that·.the, 1.grievance•1was ,fiJed on August 5, 1981. 
The Chief Admini s-tra:t,Ne ,of:fH:er'':s :deaision/onz •the··grievance was issued on 
December 11, 1981, in which he directed that the Police Department develop 
the duties and re�pbniiliiTit:fes 1 for;the •MPO •II clas·s: spe'cif.ftation, and a 
schedule for implementation oflhe ! '.proinotional ,proce-ss,.c; The class specifica­
tion for MPO Il 1was'.·1 appro\f�d an�Jitl:!stabl'ished in>J unei( ,}979, but the occupa­
tional class had· never ·,bee·n''usedt:·;·sectfoti

1 7)4',11Classlfit:ation Actions, (e) 
Class Abol ish'ments1, of· the'· Pe�sonne,l' Regulatfons1:st1ates1 ,� in part, " .•• a 
class shall automatically b.e. abolished if not utilized during a consecutive 
two year peric:\d'.'.'.-'.. 1

:\0:'c,;: : 
1 

,, ' ' .',) \
.
:;

.
'\

.,
; : 1 : i;'.;//'; ' , ,:1 r J

In light of ·Secndn'.7�4 '(e}of'theiPer1Sbnnel•·Regulations, the Board 
found that the occupational �lass of MPO II was automatically abolished in 
June, 1981, '/two ye'ariVafteri :n 1was) ·created;�.: since :i t:,wa-si not' uti 1 i zed during 
that period. 'Tnerefo:re;, 1the .. �riei/a11Cefiled in:August,rl98l, after the 
actual abol is'hmerit 'Ofith�: c}ass,: was n'ot 'Valid• 'and 'ShOuld not have been 
accepted for pr,otessiing.1 ')The•'BoarH·diSmi'ssed'thEf;appeal·for lack of validity 
and justificati'on',' ;..·,:,:,,11, '' :•'n ,:.·1 1.'l;-. ·1),,, :,,. 1 , ., c,::i 

Case No. 83;.30 -:i ' ·,c

, ,Ji;, .. , _\r. 1.:li!,..fir··:-,·�;, '.T·pi·(i_!'. .. :;,.;'i,i ,··-;�l'·,: ."., , 1..: 

A Pol.lee :.1.:feu'tenant,:1appeaTed fhom' the de'cisiofr ·of:·the Chief Adminis­
trative Officer· on· hiis grie'vante'.Chncerning, the,·proniotional process for 
the position of Police Captain. i ... v,,·,'· \.1 .. , 1 ,::., 

The qUes.tJon:ia�:iissue wa:s·whether:·the'deadline for\:qualifying to 
participate rn·, the: prbmqtiicin'a1l·process\ was, reasonabTe1 1and fair. The 
Special Investigat<ir recbllllleilded that,.s,ince'a: deadl:ine;·subsequent to 
completion' 'ofc ·the:exarninat.ibn: ptoce·ss· had ,been estatHished for the position 
of Master Police Officerf'a •sirM1'ar1·deadlihe:,for ,o'theri .police positions 

. should also beiie'stabTished;'·.'The 1Board tonc'urred"With0
, that recommendation, 

particularly since the class specification for Police Captain requires two 
years' experience, and appellant met that requirement.pr;-iqr to the, date
of the examination. , i,,,r,: '·

1' U.U: 0.i':' 11 

It was the decision of the Board that the appellant was eligible to 
participate in the process for the rank of Police Captain. 

APPEALED TO COURT. 
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Case No. 83-31 
·------

A Police Sergeant appealed the examination process for the 
position of Police Lieutenant. 

The primary issue to be decided was whether the County•s 
establishment of a cut-off date for eligibility t6 participate in 
the promotional process was fair and reasonable. 

The class specification for the position of Police Lieutenant 
requires that an individual have two years sworn experience in the 
rank of Sergeant prior to promotion to the position of Lieutenant. 
The class specification does not set forth a requirement that such 
experience is necessary to participate in the examination process. 
In this case, the cut-off date for eligibility to participate in the 
examination process was established as Augu�t 31, 1982, but the 
examination process was riot completed until March 1983. Appellant 
met the experience requirement on November 9, 1982. 

The Board noted that the eligibility date for participation 
in the examination process for the position of Master Police Officer 
I was set for sometime after administration of the examination itself, 
and that t�e special investigator, in this case, recommended that the 
later date be applied to all promotional processes for police officer 
positions to assure fairness and equity to all officers. 

It was the judgment of the Board that the appellant should have 
been permitted to participate in the examination process. 

Based on the fact that the examination process had been completed 
without appellant 1 s participation. the Board found it necessary to 
invalidate the promotional process for the position of Police 
Lieutenant, and directed the Department of Police and the Personnel 
Office to: 

1. Rescind the eligible list for the position of
Police Lieutenant.

2. Invalidate all test results based on the prior
examination; and

3. Proceed immediately with a new examination
process.

APPEALED TO COURT. BOARD'S DECISION OVERTURNED. 

Case No 1 s. 83-42 and 83-43 

Two applicants appealed from the decisions of the Fire and 
Rescue Commission to terminate further consideration of their 
applications for employment. The records showed that appellants' 
names had been placed on the eligible list for the position of 
Firefighter in 1981, but that neither was selected for appointment. 
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Case No!s. 83-42 and 83-43 continued 

In November, 1982, appellants were notified that the eligible 
list for the position of Firefighter would expire on January 24, 
1983, and that they would have to submit new applications and 
compete again if still interested in the position. 

Appellants had received scores of 41 correct answers out of 
46 questions, and 44 correct answers out rif 50 questions, respectively. 
The score required to qualify for the eligible list had been set at 
40. 

The test was revised in 1982, and appellants each received a 
scoreof 43 correct answers out of 50 questions, but the score for 
a qualified rating had been raised to 44. The record showed that 
306 individuals took the 1982 test; 230 (75%} achieved ·scores of 
44 or higher, and wrre certified to the eligible list for further 
processing. Appellants were not certified to the eligible list 
because of their scores of 43, one point below the established 
cut-off point. 

The Board did not find any evidence of violation of the 
Personnel Regulations, or indication that the examination was not 
job-related, or that it resulted in discriminatory treatment. 
Finding no valid reason to overturn the action in these cases, 
the appeal was deniedo 

Case No's. 83-56 and 83-57 

The Fraternal Order of Police appealed the promotional process 
utilized for the class of Master Police Officer I. The issues 
addressed were: 

1. Is the minimum educational requirement for
MPO I valid or is it discriminatory and
arbitrary because of an alleged lack of job­
relevance?

2. Should a waiver be granted to allow substi­
tution of all police experience for all
required minimum education for MPO I as
was allowed for the 1981 Sergeant's exam­
ination?
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Case No!s. 83-56 and 83-57 continued 

3. In creating two groups for promotion, Type
I and Type II, were some persons improperly
excluded from competition for Type II vacan­
cies and/or was a non-competitive promotional
process created in violation of the Personnel
Regulations?

The Board concluded that the establishment of educational requirements 
for positions must take into consideration several factors, which may vary 
from one occupational class to another. First, it is necessary to deter­
mine if a certain level of technical knowledge is required prior to 
employment if one is to be successful in the job, or if such knowledge 
may be acquired on the job after employment. Secondly, if it may be 
acquired on the job, then a certain level of education attainment may be 
i ndi ca ti ve of a person I s ability to 1 earn, and could pro vi de a broad base 
of knowledge upon which to build after employment. Finally, it is also 
possible that certain supervisory or management type courses may be 
required for promotion to administrative and supervisory positions. 
Based on the average educational level of the citizens of Montgomery 
County (over fourteen years), the Board found the requirement for twenty 
college-level courses (the equivalent of an Associate of Arts degree) 
for a Master Police Officer I to be a reasonable and valid requirement, 
particularly since this has been the minimum educational requirement for 
Police Officer Candidates since June 1979. The Board further found no 
reason to require a direct-job relationship between the courses and the 
MPO I position, as the main purpose for the requirement is to assure an 
intellectual equality between the officers and the citizens to minimize 
communication and inter-personal relationship problems. The MPO I is 
not a supervisory or management level position, and technical knowledge 
required may be obtained on the job. Accordingly, it was the Board's 
decision that the educational requirement for MPO I was reasonable and 
valid. 

Substitution of education for experience or experience for education 
requirements has been permitted for many years in Montgomery County, 
subject to managment discretion on a position by position basis. The 
class specification for MPO I contains the equivalency provision. In 
this instance, the County decided to allow for substitution of experience 
fora maximum of 80% of the educational requirement, instead of the full 
amount as had been done previously. While such a decision may give the 
appearance of discriminatory treatment towards individuals without 
college-level courses, the record clearly showed the County started 
up-grading its educational requirements for Police Officers in 1979, 
and made the fact known to all employees. Even though full substitution 
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.fase No 1 s. 83-56 and 83-57 continued

was allowed as recently as 19-81, a period of approximately ¥0ur"years 
from date of setting the requirement to date of actual implementation, 
provided a::·;reasdnal:iH�'.,time:ito;"a:cqufre·,,twel,ve,:cr;edH hours of co 11 ege-
1 evel cours'e!s�·; 1'f1herefore'J i,t,was ·the,,B0ard·1:s nudgment that the estab-
1 i shment'of' 1 iril1 te!d'isubsti tution ,of,,experi ehce· ;for , the educ a ti ona 1 
requi diment: wais· 'ttea:s6nAb'l'� 1'and:1wi thi n,,thenpreroga ti ve of management. 

;,1 ::j·:C'.;.:·c .'�·1·;'·: �·1 1 L t(, ci-\:'. r1 f.:,:1 \;' qi (.,,::Ji�:'.:·(·,1 ., ,<?'-1 1'.i',;,:_) 

The issue involving separating MPO !:'positions into two types -
Type I .�nd Type I I was not relevant to the examination process or the

__ ,,;,,' ,,·:e$tabl'ish�erit qf elig�6le1 :lis�S'.':l.,Whetheri::certain 1-nd:i,Vi�Llals will be
' :! · ·-·' i :prnced ii i' s peci fit'·va:catlci eS'.)tould · not 1 'be1 ,Rt16wrv unti �: ott;ie sel eoti on 
·r '' •:,, '- 'pfdcess·'begi ns;; • ana: the Persontie� Regulatiorisnpr6\71ftde: oentai l"l:rnequi re-

,·,:. ments to 'be·:met�'andl-'fdi 1lowed i i-n l ,ttiat- 1 area i .,,.,BasedJ.on :the fac1rnthat the 
' ': ''clas�ifi catidn study,;�ad':nob:been1completed and mo spetHi,i1qnaq,t1,on had 

f��e�itdken�o���rlHdunc�d�thtth�� a�,j� th� Board�fbunduno�basi�sor justi-
1 fi'c�tion 1 fdyiiru·Hng on this'.question atr:tH-is .. ;tirile·�\c Ii/) (-�,:;:,J\jf, 

f):--1?·,::\ ·-1:;(·,.\r·(1 .i >;; . .-c·:." �,r:t�: 1.fr\r 1
; \_.':, !·ri'dh e:.··

1fH},:''!·;·,�,.1 r; ·': ;·:1\
::- : ,. r r (,_., 1 · .:� ·1Jnt\1 e: :; i.-�i11�1 "1 .: ·i,: ·-; 1:� 11 r 1·ldJ ,.,..i d�� r-:·1· .. ,.1 :':.i/i)I ··;(, 

. ,' r, ��§·� .:: N�'., ·.;:��-: ��·;.�: 1/: ·;_: '':\1�:: '.'. c 
11 

�':;: ; ;'. •i 1 \<: ;·; ·��1;:'.� ,.: ,·,' ;t' n �'.; � r�,�,'.�:; 
.
! .·1

1L'. ;:,�;:: ; :� ;:,::'.: 
l!']t:,,A Polite S�t. 'eafit ap �al'ed frbm':ttt�'jde;ci's'i'on 16f '.jtHe': 1chi'e'f;? 

,· ,':':' ,�9mirl1ltrg ti'ye .Off i �'e� :on PHi/igfi:�vi!,nCe ;�qncerrii'rl{j I thE(1promdt'iBn\a 1
'' 1 'process .. fo'r the'r�ri'k of Li'eutena'nt�,'i' ·:,., c'

,':,:;·,u,
'.

.
_ 

<:·I)'·'._u,,iti,:) ·1:1:'._d:i:'.:'·'.fii- .:·.J� ·)ffC/'/ ,L.
1 !"ir J ::s-�-:< 1 i·�·�'h·::·f {. ··;.-_: 1·1,S ? 1· ... .::·>;i.t --�<:.;lr;'�l ,·l:; .. ·i::·�)·,·! c, '"r:·1'i· 

:'._' \': '.'f�e)o�'rd1:·�a'k:re1c�ri�lY irNali'cf�ted 1t�at:prorii&t1on�l{p't0Gtis',s: as 
. '}.' '. '. ':th.� :t�.su1J,<ff Jttothe,r appea ,, �·: 1:'an'd ·�tre<rted ':the. iC,duni:y ,-td'i.pro'cE\e'd with 
'''' _,,.'._:a 'ii'e\'i'·'�'xal\li'natfo'�i;·, '.:Ba1s,�d ' 18rt ·'tha't' action)/ '"th'� 1rEfffe'f -'s'o6'ght''.B§''.'thi s 
i • :·c 

'.'. '.if p'pe11 l arlt 1Ha.'cf�1,fe'a1�i'be��IO 'pp'rq\te'<t1 ''1A¢tbr<ftng1Y' :w I ·
1·fci'Hher I a;tti on 

,'.: :
'.
' 'i' - �{!:( H;�en: �t(:w:�;.·!�8�tci{/;�c ;',�:.; :Y 1 '\t: n;,i> :ii:';.': 'O : It:;:,:': ,1;);:
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Case No. 83-82 continued 

involves some subjectivity with respect to the type and number of 
questions to ask, which will measure certain skills, knowledges 
and/or abilities judged necessary for the attainment of a satis­
factory level of performance. It may not be practical, nor neces­
sarily desirable, to attempt to measure every knowledge, skill and 
ability needed, as some are readily learned on the job, and, as 
in this case, some are already apparent based on the demonstrated 
work performance at the Transit Controller level. It may also be 
necessary in some cases to base questions on a simulated set of 
facts and circumstances, as a means of testing one's ability to 
follow instructions and to interpret data. It was not an absolute 
requirement, as appellant suggested, th�t every question be 
directly and specifically related to exactly how it may be done 
on the job at a precise time and place. Situations and guidelines 
change with time, and all applicants would not necessarily be 
exposed to the same precise events. A thorough review of the ques­
tions revealed that all were related to some phase of the assigned 
duties and responsibilities of the position in question. 

I 

The persons who composed the examination were fully knowledge­
able, and were aware of the work performance requirements of the 
position. While appellant alleged certain acts of omissio� in con­
structing the examination, and alleged flaws in the job analysis study, 
these allegations were not supported by evid�nce, nor was it shown or 
proven that such acts or flaws adversely affected the appellant or 
any other applicant in any manner. Therefore, it was the Board's 
judgment that the written examination was prepared in accordance with 
established procedures, and was a fair and reasonable measurement tool. 

The examination was administered to all applicants at the same 
time, with all being given the same instructions, data, and unlimited 
time to complete. The appellant did not submit any evidence to show 
that any specific act in the process had an adverse impact on him, 
or any other applicant, or that it affected his ability to answer 
the questions, or lowered the final results in any manner. The 
record showed that the administrative process provided an avenue of 
appeal that resulted in a positive benefit to appellant's score. 
The Board concluded that the administration of the examination was 
clearly proper and did not result in any adverse impact on the 
appellant and/or other applicants. 

There was no indication that the grading was unfair and/or 
improper, as alleged. The record showed that subsequent to the 
favorable resolution of the item appeals, all examinations were 
graded on the same set of acceptable answers and in the same man­
ner. An answer key, developed prior to giving the examination, 
was used, and there is absolutely no evidence to show any adverse 
impact or discrimination towards the appellant, as alleged. 
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Case No. 83-82 continued 

A review of the record showed three distinct steps in the 
qualifying process. First, the applications were reviewed to 
determine if the minimum qualification requirements had been met. 
At this point, only thirteen of the applicants were found qualified 
to participate in the written examination phase of the process. 
Secondly, the written examination results were used to rank the 
remaining applicants based on their performance in a controlled 
situation to assure uniformity and fairness in judging one's 
ability, skill and knowledge. Finally, the applicants in the 
highest rating category were interviewed, and selection for 
promotions were made. Section 6.3, Selection Procedures, of the 
Personnel Regulations was explicitly followed in this case, and 
the appellant failed to show any violation of established procedures 
in the final selection process. 

It was the judgment of the Board that the appellant failed to 
bear the burden of proof on all of the allegations, and the appeal 
was denied. 

Case No. 33-84 

An applicant appealed from the decision to remove his name from 
the eligible list for the position of Correctional Officer, and 
dental of his request to grant veteran's credit retroactive to 
November, 1982. The record showed that: 

1. Appellant was certified to the eligible list
for Correctional Specialist II (Pr�-Release)
on February 24, 1983, and was in the highest
rating category on that list.

2. On September 8, 1983, the appellant was offered
an appointment as a Correctional Officer Candi­
date, subject to completion of appropriate
background investigation.

3. Based on certain information contained in the
background investigation report relating to
truthfulness and honesty, appellant was con­
sidered ineligible for appointment to a
Correctional Officer or Correctional Specialist
position.

4. Appellant had completed a questionaire as part
of the County's employment process, and also
underwent an oral board examination. Informa­
tion concerning the use of drugs and prior
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,,:,·,emp:1 oyinentr,prov,idetb onrl the·1ques tior:mM re,:and" A 
" to ·the\'JOra•J board 1wasc:J1mooified 11 or. change�:b 

dur,ing,1therjnter:viewi w� th: ,;then,ihyest:iga tQr .:)H 

-
, :c :.·:fhe appel lant,�adm·i, ttedJtheAnfotl"mat:ion ,r;e·l aiti ng, ;tq the· u�ec0f 

drugs as;-provided;:onAihe?qOestionnai rel and; tor,the 1ora1l: b9�rd,1was;>, 
i nborrect,Jo· ,Fur;then�, ,;tnf orma,ti OR.'•p.roY,ided;:· abou.t,, pr,j orr;;-emp;l oyment·i 
was also!d,noorreot. i Based·,on) thesevJ;w@·1sf:')ecif:ic;d nstar:1ces 1 of1.\pto­
vi ding : fa 1 se:, or. mi s{ead,i·ng" i}1for.ma tion,;,c.,.iit,iwas .the judgmerrt; ofithe 
Board that11tM ·,d�Ci sn,on tbftdisqua] lify::the qppell antpfrom ifur.tliprr! 
cotisi deratJQf'li?i�r-;a J>.l!Jl)J 19 .. �_afe.tyi:,posi Uon wasbr:easonablenamdn1app,ro-
prij·ate. ·0,:Tl:iereffore � theAi.ppea'l rwas i dented:�,'.,: :, · 

, 0 n(d ti) \! \:')lf:: 
The issue relating to 11 veteranl,sf;creclitfl.waslrendened mootnby the 

appellant's disqualification. 
\; i 

Case No. 83-86 

An applicant appealed from the rating received for the position of 
Legislative and Budget and Economic Analyst II in th� Qt:fioe. qf :}the County 
Council, questioning the announcement procedure, the qTialHicatfons of 
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noted thati nn\ i fitU ,sJ r . 1 
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Case No. 83-86 continued 

of each individual's knowledge of the princi­
ples of good budget and economic analysis, 
experience in the use of the principles and 
practices of budgeting in economic analysis, 
analytical skills/problem solving and the 
effectiveness of written communication. 

6. The maximum possible score on the supplemental
application was 40, the highest score attained
by any applicant was 33, and the lowest was 13.
Appellant received a score of 22 on the supple­
mental application.

7. Individuals with scores of 28 and above were
certified and placed on the eligiblie list as
"well-qualified", while those with scores of
19 to 27 were placed on the eligible list as
"qualified".

8. The individual appointed was from the "well­
qualified" list.

Finding no evidence to show that the procedure was incorrect, or 
that the rating was improper, it was the judgment of the Board that the 
vacancy was filled in accordance with established procedures. 

Case No. 83-94 

A Fire Captain appealed the promotional process used for filling 
an Assistant Fire Chief position. The Board noted that: 

1. The Fire and Rescue Commission had established
a formal procedure for filling all vacancies
in the career fire service from Firefighter
through Assistant Fire Chief. This procedure
requires announcing the vacancy on the Fire
and Rescue Commission's Vacancy List, and
following other procedures approved by the
Commission.

2. The position in question was that of Assistant
Fire Chief, Grade 28.

3. The position was advertised on the Fire Depart­
ment's own letterhead. There was no evidence
that the vacancy was advertised on the Fire
and Rescue Commission's Vacancy List.
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Case No. 83-94 continued 

4. A certifiec
f

eligible list for the position of 
·Assi'stantfire Chief, Grade 28 was established
fn 1982. foll owing ·a comprehensive promotional
e:xami na'tion proce$s, an� was s ti l1' in effect.

; : , ' , ' ' 

5. The appe'llant was· on the approved e 1 i gi bl e 1 is t
for promotion to the position of Assistant Fire
Chief. ..

6'. The Fire and Rescue Commission had notified the 
fire department' that it was in violation of the 
Personnel Regulations with respect to the steps 
taken to fill its Assistant Fire Chief position. 

Based :on . the documentation· in the record, there was no doubt that 
the position i:n question was that of an Assistant'Fire Chief, and that 
the Fire and Rescue Commiss:;,on required such positions be filled from 
an already established eligible list. It was the judgment of the Board 
that the Fire Department had failed to comply with established procedures 
in their efforts to fill the Assistant Fire Chief position, and they were 
directed to advertise the vacant Assistant Fire Chief position, and to 
recruit for same in accordance with established procedures set forth by 
the Fire-and Rescue Commission. 

Case No. 83-100 

A Correctional Officer ftled a grievance, contending the 
County .had discriminated against him because of his race .. in .a
promotfona l 'process.' ·. · ··· · · ·· 

The Board noted that Section 4. 1, Pol icy, of the Personnel 
Regulations,prohibi.ts, discrimination in .11 

• • •  all personnel 
practices ,r.elat�d to the ,. !• •• promotion ••• and general treatment 
of employees.' •.• 0 •. further,, Sectio.n 4.2, Appeals, states II • • •

if an individual. believes th�t th� Co.unty has violated the policy 
with respect tQ,race •..• ·� {ln appeal may be filed with the County 
Human Relations Com!llission � .•• 11� B;rned on this,, ,the appeal was 
forwarded to the Human Relation� Commiss.i9n for appropriate action. 

Case No. 83-102 

An applicant appealed from t'he •inot acceptable'' 'medical rating 
received for the position ofCorrectional Officer. The record
showed that 'the 'appli�ant had: ·,·· ·. · · · 

l. Some calciffoation fn the sofl tissue of the left elbow,
slight medial 'joint 1 ine narrowing or the right knee, and
Schmorl 's nodes throughout the lumbar area with some
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Case No. 83-102 continued 

anterior lipping in the region of L-4, -5, and narrowing 
of the disc space at L-5, S-1. 

2. The County's Medical Standards for the position of
Correctional Officer require rejection of an applicant
if the problem is "symptomatic or is likely to interfere
with performance of duty or is likely to require assign­
ment limitations. 11 

It was the judgment of the Board that the medical rating of 
"not acceptable" had been sufficiently and properly documented by 
the County. The Board recognized that each problem, in and of 
itself, may not justify disqualification, but the sum total of the 
problems certainly justifted the action taken. Accordingly, the 
medical rating was sustained. 

Case No. 83-103 

An applicant appealed from his rejection for employment based 
on an allegation of discrimination. The appeal was forwarded to 
the Human Relations Commission for processing in accordance with 
Section 4.2, Appeals, of the Personnel Regulations. 

Case No. 83-104 

/\n applicant appealed from the "not acceptable11 medical rating 
received for the position of Firefighter. The record showed that: 

1. As an applicant for the position of Firefighter,
the appellant was required to undergo the normal
pre-employment medical examination, which included
X-rays of his spine. Because of the X-ray findings,
he was sent to an orthopaedic surgeon for further
evaluation, who later reported, " • • •  these indicate
that he has spondylolvsis • • •  the oresence of
spondylolysis would disqualify him for regular
employment as a firefighter . • • "

2. The appellant was examined by another orthopaedic
surgeon, who reported that, 11 • • •  This patient by
history has never had any symptoms referrable to
his back and as I interpret . •  l001-32(H), the
mere presence of spondylol would not necessarily
disqualify him from occupation as a firefighter
• • •  I do not find contraindication to his employ­
ment as a firefighter. 11 
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Case No. 83-104 continued 

3. On October 4, 1983, the Employee Medical Examiner,
notified the Fire and Rescue Commission that he
was reaffirming his 11not acceptable11 rating.

4. Section 5.12, Medical Requirements for Employees/
Applicants of the Personnel Regulations for Fire
and Rescue Service Merit System Employees states,
11 Each individual must be of sufficient good health
to perform the duties and responsibilities assigned
to a position . • • the Fire and Rescue Commission
shall establish a system of medical examinations
and standards for employees/applicants . • . vJhen­
ever an employee/applicant is found to have a defect
or condition that would impair satisfactory perfor­
mance of duties, or may jeopardize the health or
safety of himself/herself, or others, the Fire and
Rescue Commission or designee may declare such
applicant ineligible for appointment • • • 11 

5. Section Q.l, Spine and Sacroiliac Joints of the
Medical Standards approved by the Fire and Rescue
Commission lists causes for rejection as:

1
1 • • • (h) Spondylolisthesis that is 
sy111ptoma tic or likely to interfere 
with performance of duty or is likely 
to require assignment 1 imitations. 11 

11 (i) Spondylosis as evidenced by X-ray
findings would require evaluation by
orthopaedic surgeon to determine whether
this condition is likely to interfere
with performance of duty or is likely
to require ass i gn;nent 1 i mita ti ons. • . 11 

A review of the appropriate medical standards and the medical 
documentation of record clearly showed that Section Q.l (h) is not 
app 1 i cab 1 e because there have been no symptoms reported. Subsection 
Q.1 (i) of the standards requires an evaluation by an orthopaedic
surgeon to determine whether the condition is likely to interfere
with the performance of duties or requires assignment limitations.
In this specific case, the County never made such a determination.
The record reflected that the Doctor's opinions were based solely
on the presence of spondylosis, which is an indication that a person
may have a problem at a future date. There was no evidence that
there was any present problem or that the condition would interfere
with the performance of assigned duties or would require assignment
1 imitations.
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Case No. 83-104 continued 

Absent such valid findings by the County's Medical Examiner and 
in light of the orthopaedic surgeon's findings that there would be no 
problems in the appellant's employment as a Firefighter, it was the 
judgment of the Board that the "not acceptable" medical rating was 
arbitrary and not based on findings of fact. The Fire and Rescue 
Commission was directed to rescind the "not acceptable" medical rating, 
and to continue processing the appellant in accordance with established 
procedures for placement on the pre-select list. Additionally, the 
Fire and Rescue Commission was directed to reimburse the appellant in 
the amount of $100 to cover the cost of obtaining additional medical 
information. 

Case No. 83-108 

An applicant appealed from the "not acceptable" medical rating 
received for the position of Police Officer Candidate. The record 
showed that the applicant's own physician stated that there was a 
respirato;y history beginning at age 15, with chronic allergic 
rhinitis and asthma with mild air flow limitation. 

The Board recognized that the physician did not believe the chronic 
allergic rhinitis or asthma would interfere with the appellant's ability 
to perform the duties of a Police Officer. However, the approved Medical 
Standards for that position are very specific and did not provide the 
Board, or the examining physician, with leeway in interpretation with 
respect to this type of problem. Based on the specific requirements of 
Sections K.3 {b) and R.2 (a) of the Medical Standards and the Doctor's 
confirmation of a respiratory history, it was the judgment of the Board 
that the appellant did not meet the stated Medical Standards for a Police 
Officer Candidate. Accordingly, the medical rating of "not acceptable 11

was affirmed. 

Case No. 83-109 

_An applicant ap�e!led from the �not acceptable" medical rating 
received for the pos1t1on of Correctional Officer with the Montgomery 
County Department of Corrections and Rehabilitation. The record showed 
that appellant had a history of two blackouts, had been having right 
frontal headaches, had febrile convulsions as an infant, and had had 
chicken pox, requiring hospitalization and a spinal tap. A sister 
also had a history of convulsions. 

Section 6.0-N.4, Paroxysonal Convulsive Disorders, of the County's 
medical standards approved in January, 1979, stated: "The causes for 
rejection shall be: Disturbances of consciousness, all forms of phycho­
motor, foca 1 pet it ma 1, or grand ma 1 epilepsy or history thereof 
except for seizures associated with toxic states or fever during child­
hood up to the age of 12." 
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Case No. 83-109 continued 

The County.'s medical standards :were very specific with 
respect to the problem identified as being disqualifying. 
Therefore, it was the judgment of the Board that appellant 
did not meet the· established medical standards ,for··a Correctional 
Officer, and the medical, rating of ''not acceptable 11 was affirmed. 

Case No� 83-118 

A liquor Store,Assistant; Manage)· appealed from the decision 
of the Personnel Office to rescind her promotion. The writter'l' 
record showed that: 

l. On September 7, 1983, the Personnel Office certified
the eligible list for Liquor Store Assistant Manager.
This list contained fifteen names,< and appellant was
tied for tenth place on the list. The Personnel
Office'had not established ranges for rating categories;
and, since the scores were all relatively close, all
were considered,to.be'in the'highest rating category.

2. The· Department Head subsequently selected appellant
for promotion to one of several vacant Liquor Store ·
Assistant Manager.positions, and she was promoted
effective;.September 25, 1983. The Employment Certifica­
tion Form implementing the action was approved by the
Personnel Office, and contained the statement that
appellant was in the highest rating category of the ·
e 1 i g ib 1 e list.

· · ·

3. On November 10,· 1983, the Personnel Office notified·
appellant that the proper procedures for selection had·
not been fo 11 owed when she was promoted because of a
misinterpretation of that procedure, and her promotion
was to be invalidated.

4 ,r Th� promotional opportunity,.::nnouncement issued by the 
Person.ne l .Ofifke for::thi s vacancy .stated that " . • ·. 
The Eli gi oJe Li.st will be constructed based on a rank 

, orderii:ig of final scores • .1 For each vacancy which 
occurs, .. the, Department wi.11 be provided with the names 
of the top five (5) numerically ranked candidates on 
the Eligible List. This .procedure will be. followed for 
each subsequent vacancy, so that the Department will have 
the option of selec;ting ,from.the highest-ranking group 
of five.· (5) el igib]e cand,idates each time a vacancy is i · 

·i';fil ,ed. f . •. .• 
,11 
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Case No. 83-118 continued 

5. Section 5.10, Eligible Lists, of the Personnel Regulations
states, in part: " .•. the Personnel Office shall cer­
tify the names of all individuals found qualified for the
vacancy for placement on the eligible list. The names of
qualified applicants shall be placed on the eligible list
and grouped in a manner which will accurately reflect the
individual relative standings •••"

6. Section 6.3, Selection Procedures, of the Personnel Regula­
tions states: "When a position is to be filled, the
appointing authority shall be provided an eligible list
that has· been certified by the Personnel Office. Subject
to Affirmative Action objectives, the appointing authority
shall be free to choose any individual from the highest
rating category based on that person's overall rating,
character, knowledge, skill, ability and physical fitness
f�r the job as well as possible future advancement. "

7. On October 28, 1983, the Merit System Protection Board had
issued an interpretation of the Personnel Regulations
related to both the appointment and removal of merit
system employees. The Board found that, under Section 216,
A�pointment of Other Em�loyees of the Executive Branch, of 
t e Montgomery County Carter, the Department Head has sole
authority, without higher level approval, to appoint and
remove merit system employees under his/her supervision.

It was the judgment of the Board that the selection of appellant 
for promotion to the position of Liquor Store Assistant Manager by the 
Department Head was entirely proper and in full compliance with 
Section 6.3 of the Personnel Regulations and Affirmative Action 
guidelines for the Department. It was the Board's further judgment 
that the 11rule of five 11 imposed by the Personnel Office was arbitrary, 
without foundation or justification, and improperly interfered with 
the right and authority of the Department Head in making a selection, 
particularly when said selection was based on Affirmative Action needs. 

Accordingly, the invalidation action by the Personnel Office 
was overturned, and the promotion of appellant was reaffirmed. 
Appellant was also awarded reasonable attorney's fees. 
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Case No ... 82-24 ; .·., 

RETIREMENT 

A.Warehou�e:,:W�.�ker/Tr·u�k Driv,er Helper appealed ,the, Disability
Retirement,Hec1ri:ng .Boardlsi,decis:i.on;on his application {Qr disability 
retirel)1ent. Jhe Hearing: Bqa�d,.decided ,that ,s;ince appellant was 25% 
permanently, partially disabled,, according to the medical evidence, 
he was entitled to 25% service-connected disability retirement. 

'- '·i ,}i. /t}·.: ' ' ;· l 

The Board· noted ,that oni August 3 , .. 1982, the c.our.t, of Special 
Appeals of Maryland, ,,in :the,ca.se; of,Whittaker,)v,, Mo.ntgomen'. County, 
Maryland, sustai•ned.,ad.ower courtidec,lsfon that.an, employee who is 
incapacitated for!fUHiduty,aS· a result. of a serv,foe-connected injury 
or illness, is entitled,to,a,fulLdisa.bility pension if.the County 
is unable to: utilicze that, e1')p1oyee in another .. capacity. 1 :. 

Based on the County, 1,s fa:ilure·ito find.·alter.native p;lacement, it 
was the decision of the Merit Board that the award of 25% of final 
earnings,was incorrect.1 :Acc0rdtngly.; the award of 25% was increased 
to a full disability,11:�etirement;. with benefits payable pursuant to 
Section, 33""45. ( f,) (1l) ,otf,, the1-Emprloye�s' ,Retirement System of Montgomery 
County: { 60% of ,fina Learn,ing'$ ). retroactive to the :1:.late, of di sabi 1 i ty 
retirement.: The ColJntY was also.,diiriected.to corree:::t appf!llant's records 
.to ref,lect the,;thange-;·1anq t9 reimb1.1rse·,hJm alt.monies due plus 
intere�t at the rate,,of,,t,en percent<per annum. 

i '  , , , ,' , , ' I 

The Board also directed the County to re-evaluate appellant's 
physical status annually, pursuant to Section 33-43 (d) of the 
Employees • Retirement Sys tern · of . Montgomery County,.; and to, actively 
continue to seek alternative ,placement for him, and urged ,the County 
to make a serious effort to restructure .a job, if necess:ary" ,to 
allow appeHant,1.s.re�emp]oyment.,as it believed rea,sonable ac.commo­
dation to be in 'the;,be.st faterests .of the County a.s ,well as appellant • 

• . , .· . • ·.· .i : :
i I !t s./·-.·1 1"! . . -"°h, .', ,. , i \' :: : 

·. The County was .furtherldireet�d tq·:r.eimburse,appellant flar·his
Attorney's fees .incurred·as an result of. ·the. appeal.i · 

Case No, a3 ... 34 
. . ' .  . ' . .  •;{ ,: ; . \'.ji::. . ' ,,, ·;i 

A Firefighter appealed, .the deci.5fon of the Di.sabi liJY . , ..... 
Retirement Hearing Board which denied his request that hi.s disability 
award be increased from 25% to at least 40% because of a change in 
his physical condition since retirement in 1975. In its decision, 
the Disability Board found what it believed to be sufficient justifi­
cation for increasing the percentage of disability from 25% to 30%, 
and denied the request for attor�ey's fees, as they did not have 
specific authority in law to grant such fees. 
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.case No. 83-34 continued 

· The issue before the Board was the percentage of total bodily
disability of appellant as the result of the injuries to his knees. 
The general consensus appeared to be that appellant had lost 50% use 
of his right knee, and 20% of his left knee. The findings on whole 
body disability ranged from 25% to 40%, with no general agreement on 
any one figure. 

After consideration of the medical reports, the nature of the 
injuries, the poor prognosis, and recognizing the severe impact on 
one's ability to function with such injuries, it was the judgment 
of the Board that appellant�s argument for a rating of 35% permanent 
partial disability was reasonable. Therefore, the award was increased 
from 30% to 35% permanent partial disability. The effective date of 
the increase was set at January 1, 1981. 

,Case No. 83-45 

A retired Assistant Chief appealed from the Chief Administrative 
Officer's denial of his request for an administrative retirement. The 
case was remanded from the Circuit Court for further hearing. 

The Board found that as a result of a management study in 1975, several 
changes were proposed to improve the warehouse operation in which the 
appellant had been employed. One of the changes involved replacement of 
the Chief because of alleged management shortcomings, while another was to 
create a second Assistant Chief position. 

Appellant was told that the Chief was going to be retired, the vacancy 
filled by outside recruitment, and that he could apply, but that he would 
not be considered for the Chief's position. 

On April 19, 1976, appellant discovered the Director's Administrative 
Assistant knew everything that had happened, and decided he could no 
longer be effective, and that he was unable to continue working for the 
Director, and would not train or work under a new Chief under the circum­
stances. 

Appellant prepared a memorandum requesting an administrative retire­
ment, effective June 1, 1976, and gave it to the Director. The Director 
denied the request for an administrative retirement, and would not forward 
it to the Chief Administrative Officer. 

At a staff meeting, the Director announced that appellant was retiring 
even though he had not discussed the date or the announcement with appellant 
prior to making it public. 
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Case No. 83-45 continued 

The request for an administrative retirement was subsequently reviewed 
by the Chief Administrative Officer, who denied it because appellant had 
not been adversely affected and was not the subject of any management action. 
The Chief Administrative Officer also informed appellant he had every right 
to apply for the promotion and would be considered. 

Appellant proceeded to retire on an early retirement. He testified 
that he never tried to rescind the early retirement, never told anybody 
he would reconsider, never applied for the Chief 1 s position, and never 
changed his mind about retiring because of what he believed was an. 
intolerable working situation. 

The Board found that the behavior and actions of the Department Head 
during this episode were totally inexcusable and deplorable; the working 
environment created by this situation was less than satisfactory for all 
concerned, but was 1,ot necessarily beyond a point that it could not have 
been corrected. The Board believed appellant was a very conscientious 
and sensitive individual who was 1

1crushed 11 by management's actions, and, 
because of his deep convictions for fairness and honesty, may have been 
intimidated from aggressively fighting the actions taken. 

However, an employee was eligible for retirement under Section 33-38 (h) 
of the Employees' Retirement System of Montgomery County, only if such 
action was approved by the County Executive or Chief Administrative Officer. 
Lacking such approval, the Board ruled this section was not applicable. 

Under Section 33-45 (c), an employee had the right to elect 
a discontinued service pension if he or she should 11 • • •  vacate 
the position by reason of its abolishment or should the member's 
employment, tenure or status be terminated by administrative action 
or adversely affected by an act •• • 11 of County officials. While 
the working conditions may have deteriorated and become unbearable, 
no personnel action had been taken or contemplated at any time that 
would have resulted in an adverse impact on appellant's employment, 
tenure or status. Appellant was being retained as an Assistant Chief, 
and there was never any question as to his ability to perform assigned 
duties and responsibilities. 

While it was regrettable that the County lost appellant's 
services because of trying circumstances, it was the Board's judgment 
that his actions, and not those of the County, were the direct 
cause for his retirement. It was clear that he could have taken 
steps to continue County employment with no loss in tenure or status. 
Therefore, the Board, by 2 - 1 vote, found appellant ineligible for 
a discontinued service pension under Section 33-45 (c). 

In a dissenting opinion, the third member of the Board voted that 
it was difficult to concejve of a situation in which an employee's 
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Case No. 83-45 continued 

status or employment would be more adversely affected than in the 
one presented in this case. The effect of all of this was under­
standably devastating, and to say that appellant's status or 
employment was not adversely affected within the meaning of Section 
33-45 (c) of the Retirement Law is to close one's eyes to the facts
of the case, and to ignore the well-established legal principle
that retirement laws should be liberally construed in favor of those
the Legislature seeks to reward for long years of valuable service.

APPEALED TO COURT. 

Case No. 83-74 

A Police Officer appealed from the decision of the Disability 
Retirement Hearing Board which denied his request for a service­
connected disability retirement. The Hearing Board made a specific 
finding that there was insufficient justification to grant a 
service-connected disability retirement. While the issue of what 
caused the disability had been addressed as far as being service­
connected was concerned, there was no determination as to whether 
or not appellant was, in fact, disabled from his employment as a 
Police Officer, and, if so, what the extent of disability was. If 
the individual were disabled, the Hearing Board had the authority 
to grant a non-service connected disability if the requirements of 
the law were met. 

Lacking specific findings on these two points, the case was 
remanded to the Disability Retirement Hearing Board for further review 
and issuance of further findings wi'th respect to the extent of disability, 
if any. 

Case No. 83-96 

An Administrative Aide appealed from the decision of the 
Personnel Office on her request t.o purchase prior service credits 
under the Employees' Retirement System of Montgomery County. 

The record showed that in 1978, appellant had submitted a 
written request to purchase prior service credits for service 
with the State of Maryland. While there were informal contacts 
and telephone conversations during the intervening period, the 
Personnel Office did not respond, or take any formal action on 
the request until March, 1982. 
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Case No. 83-96 continued 

In June, 1982, the Personnel Office notified appellant of 
the cost of said purchase. When she questioned the amount, the 
Personnel Office informed her that the calculation was based on 
her salary as of April 1, 1982, and not November 6, 1978 as she 
believed it should be. 

The Personnel Office contended that Section 33-41 (a) and (l) 
when considered together, mandate five years of County service before 
an employee is eligible to purchase any prior service credits. 

Appellant contended that Section 33-41 {l) does not mandate 
such time limit, and that legislative history supports the right 
to purchase such service credits at any time after employment and 
membership in the retirement system. 

In reviewing Se�tion 33-41, the Board found that each subsection 
addressed a specific type of credited service or procedure for such 
purchases. l�here a specific type of credited service is involved, 
the subsection usually contained requirements for eligibility and 
co.st determination. The Board also noted the differences specified 
in the various subsections, and concluded there was no consistent 
pattern set forth or intended as each was treated in an independent 
manner. In fact, consideration of several other factors, in the 
Board's opinion, showed the County position as being in error. In 
those subsections where a time limit has not been set for eligibility 
to purchase service credits [subsection (d), {k) and {1)], the purchase 
is based on the full actuarial cost, without any contribution by the 
County. Therefore, irrespective of when the purchase is made, the 
employee must bear the full cost. Secondly, subsection (j) prohibits 
use of any credited service for qualifying for any retirement or 
vesting benefits until the member has had five years of membership. 
If one were to accept the County's position, then one would have to 
question why the legislators retained this provision since it would 
be meaningless and unnecessary. It wa"s dpparent to tte Board that 
the legislators intended for each subsection to retain certain 
independent status and safeguards regarding cost and use were included 
to prohibit abuse. 

Pursuant to the Board's authority in Section 33-56, Inter­
tretations, it was the Board's interpretation that Section 33-41
a) does not set a five year service requirement for purchase of

prior service credits in the succeeding subsections, and that the 
specific requirements, if any, as set forth in each subsection was 
contra ll i ng. 

In this instant case, the Board found that appellant was 
eliqible to purchase prior service credits under Section .33-41 (1); 
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�ase No- 83-96 continued 

that there are no specific service or membership requirements to be 
met under this section; that she submitted a valid request on 
November 6, 1978; that she had absolutely no control over the delay 
in processing by the Personnel Office, and that the use of the April 
1, 1982 salary in determining the cost resulted from an incorrect 
and arbitrary interpretation of the retirement law. Accordingly, 
the decision of the Chief Administrative Officer was overturned, and 
the County was directed to recalculate the purchase cost on appellant's 
salary as of November 6, 1978, and to afford her a reasonable oppor­
tunity to make such purchase in accordance with established procedures. 
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SUSPENSlONS 

Case No. 83-08 

A Police Technician appealed a suspension without pay for three 
days for allegedly using offensive, profane and unacceptable language 
to another employee. 

Appellant had requested a meeting with her supervisor to discuss 
a problem, and was told he had several scheduled appointments and she 
would be called as soon as he was able to see her. Appellant later 
discovered that the supervisor had left for the day, and would not be 
available to meet with her. She was very upset that she had not been 
able to meet with him, and went to the office to talk to the Sergeant 
about the problem. While there, appellant used profanity in a remark 
when responding to another female employee. She was immediately 
relieved of duty, and placed on administrative leave for the remainder 
of the day. 

After review of the incident, the supervisor recommended dismissal 
of appellant, but the action was reduced to a suspension by the Director 
of the Department of Police. 

Testimony revealed that this incident occurred in a private office 
with several employees present; that the language used was typical of 
coversation in the Emergency Operations Center on a regular basis; that 
other employees, including the supervisors, had used the same language 
in front of the same employee, but had not directed it to or at her; 
that no one in the Emergency Operations Center had ever been disciplined 
for use of such language unless it involved a telephone call, and there 
was no adverse effect on the morale of the workforce because of the use 
of this language. 

It was the judgment of the Merit Board that the County had failed 
to show that appellant had violated any regulation, rule or policy, or 
that the language used was inappropriate for the work setting. While 
certain persons may have found the language offensive, the general 
acceptance and tolerance exhibited by management over an extended 
period negated the selective enforcement, as was done in this case. 
It was the decision of the-Board that the suspension action was unfounded, 
unreasonable, and improper, and the Department was directed to rescind 
the suspension, remove all related documents from the personnel file, 
and reimburse appellant for all salary monies lost as a result of the 
suspension. 
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Gase No. 83-ll 

A Division Chief appealed a five-day suspension without pay, but, 
prior to action by the Board, the Department withdrew the charges and 
reimbursed appellant for lost salary and removed documentation from his 
personnel file. Accordingly, the appeal was rendered moot . 

Gase No. 83-19 

A Liquor Store Clerk appealed a suspension for allegedly making 
an improper sale in violation of the Departmental rules and regula­
tions and State law. 

Upon completion of presentation of the County's evidence, 
· appellant moved that the disciplinary action be rescinded because
the County failed to present any witnesses or evidence to show that
an improper sale had been made, as alleged. After review of the docu­
ments formally in the record and the testimony presented by the
County's s1ingle witness, it was the finding of the Board that the
County had .failed to present any first-hand testimony to show that
an improper act had occurred, or to present any documents directly
in support of the charges. It was noted that the County's witness
had received information from other individuals, did not know pre­
cisely what had allegedly been sold improperly, and had not been
present in the store at the time of the alleged sale. In the absence
of any direct testimony or specific evidence to support the allegations,
the Board granted appellant's motion to dismiss the charges, and the
Department was directed to· rescind the suspension, remove all docu­
mentatton related thereto from appellant's personnel file, and to
reimburse appellant all salary monies lost as a result of the suspension.

Gase No. 83-20 

.A Bus Operator appealed a suspension. At the hearing on the 
appeal, the Board reviewed documentation supplied by both parties, 
and found that when notified of the disciplinary action, appellant 
had been given the option of appealing directly to the Merit System 
Protection Board or through the grievance process. Appellant filed 
letters of appeal with the Department of Transportation a few days 
after notification, and, approximately one month later, noted an appeal 
with the Board because he had not received a response to his grievance. 
The Department then informed him that the grievance would not be 
responded to while the appeal before the Board was pending, and a 
substantive finding on the merits of the grievance had never been made. 

It was the Board's ruling that the appeal be remanded to the 
Personnel Office and Department of Transportation for consideration 
and action on the grievance in accordance with established procedures. 
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Case No. 83-23 

A Firefighter appealed a suspension. At the hearing, the 
Board received and heard arguments from the parties on three 
motions: 

1. Appellant's Motion to Strike a Pre-Hearing Submission
of the Fire and Rescue Commission

2. Appellant's Motion to Rescind the suspension

3. The County's Motion to Continue the Hearing to a
later date.

Appellant argued that the Fire and Rescue Commission had no 
legal standing in a disciplinary case between an employee and a Fire 
Corporation, and that since the Fire Department had not complied with 
established procedures in making a pre-hearing submission, the sus­
pension should be rescinded. The County requested a continuance to 
allow the Fire Department to comply with established procedures. 

The Board noted that the Fire Department had received formal 
notification of the hearing, had been provided a copy of the hearing 
procedures and the deadline for submission of certain information, 
and had been aware that failure to follow proper procedures could 
result in forfeiture of all rights. 

After due consideration of all the arguments and facts of the 
case, it was the unanimous decision of the Board that there was no 
statutory authority which permitted the Fire and Rescue Commission's 
representation of the the charging Fire Department, and that the 
County Attorney was precluded by the Charter of Montgomery County, 
Maryland from representing a private corporation. Therefore, the 
Board granted the Motion to Strike the Pre-Hearing Submission of the 
Fire and Rescue Commission; denied the Motion to Continue the Hearing 
to a later date since the chargin� party had received proper notifi­
cation, and had failed to comply with established procedures; and 
granted the Motion to Rescind Appellant's Suspension. 

The Board directed that appellant be reinstated to his position 
and reimbursed all normal salary monies lost as the result of this 
suspension; that the documentation related to the suspension be expunged 
from appellant's personnel records; and that he be reimbursed reasonable 
attorney's fees. 

Case No. 83-27 

A Unit Supervisor appealed a suspension, but withdrew the appeal 
prior to the hearing date. 
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Case No. 83-,33 

An Equipment Operator appealed a suspension withoL1t pay pending 
investigation of charges. The appellant was returned to duty and 
the case was settled prior to the hearing elate. Accordingly, no 
action was required of the Board . 

. case No. 83-35 

A Firefighter appealed a suspension without pay for three days. 
The appeallant, who was off-duty at the time of the incident, was 
seated in the kitchen of the fire station with an open can of beer. 
The duty officer saw him, and told him to rid of the beer. He pro­
ceeded to put the can in his pocket, but the duty officer told him 
that was not satisfactory. Appellant then drank the beer, crumpled 
the can and put it in his pocket. The duty officer then told him 
to leave the building and left to take care of some business. When 
the duty officer returned, appellant was still seated at the table. 

The record showed that the Fire Department has "House Rules", 
which stated, in part" . • • 10. Th�re will be no alcoholic bever­
ages on fire department property • • • •  11 and appellant was aware of 
the policy and practices related to drinking beer in the fire house 
prior to the date of the incident. 

Testimony showed that drinking of alcoholic beverages on the rear 
parking lot by off-duty employees was done frequently with the full 
knowledge and approval of management. It was indicated that beer may 
have been taken into the fire house when not authorized, but it was 
common knowledge that such action was inappropriate, and, in fact, 
prohibited. 

At least one other person had been caught by a supervisor with 
beer in the fire house, had left immediately when told to do so, and 
was not disciplined for th� infraction. !

i 

As the charges clearly indicate, the primary issue was one of 
insubordination. Even though off-duty, 1 appellant was still a member 
of the Fire Department, and subject to reasonable directives from the 
duty officer. His behavior of deliberately drinking the beer in front 
of the duty officer after being told to get rid of it, and his failure 
to leave immediately when told to do so were both direct acts of insub­
ordination. It was the judgment of the Board that the three-day 
suspension for insubordination was reasonable, and it was sustained. 
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Case No. 83-40 

A Liquor Store Clerk appealed a suspension for allegedly 
selling alcoholic beverages to a minor. 

Prior to the hearing, the County reduced the suspension from 
five days to one day, in accordance with guidelines provided by the 
Merit Board in Case No. 83-41 involving similar circumstances, and 
reimb.ursed appellant for the four days lost earnings. Therefore, 
the case was closed and the Board took no further action. 

Case No. 83-44 

A Section Chief appealed his suspension without pay for three 
days for alleged failure to obey lawful directions given by a 
supervisor, failure to perform in a competent or acceptable manner, 
violation of established policy or procedure, and knowingly making 
false statements or reports in the course of employment. 

In reviewing the record, the Board noted that the County's 
class specification for appellant's job showed that he was respon­
sible for " • • •  planning, directing and coordinating the activities 
of a large number and variety of employees . • •  through Unit Super­
visors . • .  " In February, 1982, he was told by his superior that 
he was not to have any direct involvement with lower-level employees 
without the full knowledge and involvement of their immediate super­
visors, 

Several incidents occurred wherein the employees contacted 
appellant directly in an effort to resolve problems, and he was 
able to do so. Testimony indicated that employees often had 
difficulty arranging meetings with the Unit Supervisors, and that 
the Unit Supervisors often by-passed appellant in communications, and, 
in fact, were encouraged to do so by the Division Chief. The Division 
Chief also met with Section supervisors and lower-level employees 
without the knowledge of appell ant. Communications among individuals 
involved in this case were almost always in writing because of the lack 
of trust between the managers and supervisors. 

The Board found that, in light of appellant's position and the 
responsibilities assigned thereto, an order to avoid contact with 
lower-level employees was inappropriate and incomprehensible if he was 
expected to perform the duties for which he was being paid. In the 
incidents cited, the employees initiated the contact, and, in the 
Board's judgment, appellant responded and took action that was clearly 
within his authority and responsibility. 
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Case No. 83-44 continued 

The burden of proof rested with the County, and the Board did not 
find sufficient evidence to support the charges. The allegations con­
cerning false statements and disclosure of confidential information 
were based solely on circumstantial evidence and inferences that were 
not reasonable. 

The by-passing of individuals in the chain of command, the lack 
of trust and respect for one another, and the general conduct of all 
parties involved clearly created an unproductive and unsatisfactory 
work environment that cannot and should not be tolerated or allowed to 
continue. However, lacking evidence to support the charges that the 
problem was the fault of one person--appellant--the Board found the 
action take, to be inappropriate and unfounded, and the Department was 
directed to rescind the suspension, remove all documents related thereto 
from the personnel file, and to reimburse appellant for the three days' 
salary lost as the result of the suspension. 

Case No. 83-48 

A Liquor Store Manager appealed his suspension without pay for 
ten days. Appellant had been suspended for being absent without 
official leave; for failure to obtain authorization for leave in 
accordance with established procedures; for making false statements 
when questioned about a check cashing problem; and for cashing a 
check in excess of the amount of a purchase, in violation of estab­
lished procedures. 

Appellant testified that he did give management false informa­
tion concerning the check he cashed, and the money was for personal 
use, not to pay for a purchase at the store. The Department has an 
established policy which permits accepting personal checks for the 
exact amount of a purchase only. 

A new Director of the Retail Stores Division had been appointed 
in September, 1982 and had informed the store managers of policy 
changes in a meeting in November, 1982. One of the points discussed 
at that meeting was the need to have annual leave approved by proper 
authorities before going ·on leave. 

Appe 11 ant ca 11 ed the main office to inform his supervisors of 
his need for emergency annual leave for personal reasons. Neither 
superior was available to approve the request, so he left a message 
with the secretary, and proceeded to take the time off. His superiors 
were unable to contact him at home until several days later to discuss 
the situation with him, and he had made no effort in the interim to 
contact them about his absence. 
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Case No. 83-48 continued 

. .. It .. was the judgment of .the Board .that the severity of the 
penalty w.as; r:a��riab ,� �rid consi st�n(.wf�h t�e seyer�t.y and 'i'mpact; 
of: the .. y, ol at1 ons C01J1111ittad, �\1d ,tne. ten. day . s.u�pens, o·n was sust·a�ned.

I • 

Case No. 83-53 
• ; ' ,"·.; ,/; -;'./ ·; r _'. ; ,'; • • .·-, '. , • :. \_ ; '· .·

: • < ' '; '. 1 ,' ', :'.· ·,, P, , ·,. , , , , c - t; . , 

.A Bus Operator,. appea l�d a !)n� .. qa�' s,1,Js'pension· for bE!ing involved
in, .three :Preventable, ,qccid,en{s .. ,wi thin .a .tw.eJve. mdn.th. period •. Appellant
argued, that .t.he .r41 es )�ere cMnged jn,'the mi�dle of, the year, a�d · he 
,\"aS .deriied ag�qUi},t� que pr,qcess· by, �Qt being aijle t�: a,ppe'al t�e · .. 
ruling' of preventa'bi Uty on the thi,rd accident; a.s he had been allowed

' .to ,do qrC�he, fi,rs't:)wo,,. and JnatJ;he year sh�uld De .for a specified 
P,eri.od of time,, (J.�r·, c;aler:1dar yea'r)' .ratHer 'than .on b'pen-e�ded twelve 

. ,mon.th period,,•-App�l lan�,also,;qµes�io,ned, .the.,.lack ,'of .a 8us qp·eraJ()t
on the accident review committe.e for hi� accident in October� '1982. 

C ' .•',\ -, ' 0 • 0 • '·,, ,'• ' •, •! 0 .'·' !;;· 

While the procedure was changed in mid-year, there was no 
evidence that appe 11 ant was adversely affected by the, change.. J..n. an
three ace idents, appellant had been given the opportunity to appear 
before th� qecisi/;>nc'!'a�in� t>.�dy t(? e>r�l ly pr���nt h,is p()s.H�ori. Based
on ttli�, the,B9ard d1d.n0Jf1nd.an,Y.deni�Jof.,d4e proc.ess ngh�s to 
the.appellant.. ,, , · · · · · · · 

The, Board, :foun'ct J:hat the perto/ of t�me, to be L!Se�tforJeter7
mining extent .or .type of ,di�dpl inary acti.qns,, based on; .the .riu,mb�r
of preventable accidents, is a prerogative of managemerit .as. lorm ,a:s it
is fair and applied equitably. A twelve month period was considered 
to be reasonable when, evaluat.ing :the, nu11,1ber of, preventable a<:;cidents, 
and there was no indication that.the: poJicy had been administered .in 
•an unfair.manner.. ; · · · · · · · · · 

The c�mp�sai;o� of a �e�iew COll1Tlittee '.is �lsq 'a, prerJgative of 
management, as long as the tndividuals are capable and qualified to 

· perform the, task .•.. Ev.idence , showed that: the corrmiJ:tee was comprised
of two individuals .with Bus Op.eriator qr Uus Supervisory/Manag�me11t 
experience,. and on.e indjv1dual \'(as from the Offic.e. of Risk Management,
whfoh ts 'responsible ,for .safety-r�'lated a<::tivitles. Jt w�s ;ttje · . : 
Board's judgment that the review .committee was.clearly qu�Hfied 
for the task, and rendered a decision consistent with the facts. 

'/ f /11, ) " · : I ,, 

Based .on the; f.oregoing ,findings �nd: conclµsipns, .'tt was ,the 
decision ofi the ,Merit .Sys.tern Protectton ,Board .that the one-day .. 
suspension was· proper and in accordance with. established .'pro<::edures,
and the appeal· was'denied�. 



Case No's. 83-61 and 83-62 

A Fork Lift Operator and an �ssistant Warehouse Leader appealed 
their fiye-day suspensions. ' Uponcornpletion of the presentation of 
the County's case at the he�ring, appellants made a motiqn to dismiss 
the charges because of the County's failure to give proper notice of 
the action. 

The formal notice was given to appellants on a Tuesday, with an 
effective .date being three working days later, the next Monday. 
Section 2J.4, Notification, of the Personnel Regulati_QDS, states, in 
part: 

11 In cases of . . . suspension . . • , �n employee sha 11 
receive .written notice of such disciplinary action at 
least five working days prior to the effective date, 
except in c�ses of theft of County prop�rty or serious 
violations 6f policy or procedure that creates a health 
or safety risk. • • 11 

The County argued that appellants were not harmed in pursuit of 
their appeal rights by the late notification, however, appellants 
argued that if employees ,!llust always meet est11blished deadlines or 
forfeit appeal rights, then management must _be held to the same 
standards of timeliness. The Board's reading of Section 21.4 was 
that 11 • • •  at least five working days • •• 11 (emphasis addedJ 
advance notice of a disciplinary 11ction is require�, and the use of 
the word nshall'! in the regulations sets that time as an absolute 
minimum. Therefore, based on the lateness of the notice, it was 
the decision of the Merit System Protection Board that the motion to 
dismiss be approved, and the charges against each appellant were 
dismissed with prejudice. The County was directed to reimburse 
appellants and to purge their personnel files of the records on the 
suspenston. 

APPEALED TO COURT, BUT SUBSEQUENTLY WITHDRAWN BY THE COUNTY. 

Case No. 83-63 

An Equipment Operator appealed his suspension without pay for 
one day. Appellant had been injured on the job, and was restricted 
to light duty assignments only at the time of the incident. Testi­
mony revealed that daily work assignments varied, based on available 
work because of appellant's restrictions. There was evidence in the 
record which questioned appellant•s ability to perform any duties at 
the time of this incident. It was also noted that these factors, 
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Case No. 83-63 continued 

along with differences in personalities and management style con­
tributed to a general misunderstanding on the part of both parties, 
which resulted in very poor communication on the day in question, 
as neither party involved properly understood what the other's 
intentions were. There was no evidence in the record of any prior 
problems or disciplinary actions with respect to appellant's work 
performance or behavior. 

The Board recognized the responsibilities of the parties 
involved, and appellant did have an obligation and responsibility 
to clarify the situation with his supervisor, as he was uncertain 
as to what was occurring. Therefore, it was the judgment of the 
Board that, as the result of the requirement for progressive 
disciplinary action of the Personnel Regulations, the suspension 
action was too severe, and the Department was directed to rescind 
the suspension and remove all documents refated thereto from the 
personnel file; to reimburse appellant for all wages lost as the 
result of the suspension; and to prepare a written reprimand for 
appellant's failure to clarify his work status prior to leaving 
the work site on the day in question. The written reprimand was 
to become a part of appellant's personnel file • 

. case No. 83-65 

A Bus Operator appealed a one-day suspension, but the County 
rescinded the suspension without action by the Board. 

Case No. 83-77 

A Bus Operator appealed a one-day suspension for tardiness and 
insubordination. The record showed that appellant had previously 
been disciplined for tardiness, including oral admonishments and a 
written reprimand, but his attendance record and behavior showed no 
improvement. Further, on one occasion, appellant reported for work 
late, but then left the Operations Center, refusing to work, even 
though directed to do so by his supervisor. 

In an organization such as Ride-On, that provides services to 
the public on the basis of a regular, published schedule, it is 
essential that employees be on time when reporting to work to 
assure proper delivery of those services. Appellant knew what his 
work schedule was; had received counseling and warnings about tardi­
ness on several occasions; and had been disciplined previously for the 
same problem. Based on. the continued record of tardiness, and the 
absence of any real effort on appellant's part to take corrective 
action to improve the situation, it was the judgment of the Merit 
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Case No. 83-77 continued 

Board that the one-day suspension was fully justified, and, in fact, 
very reasonable, in light of the attendance problems and insubordina­
tion. Therefore, the suspension was sustained, and the appeal was 
denied. 

Case Nos. 83-88, 89, 90 and 91 

Four Fire Department employees appealed their suspensions without 
pay. 

In May, 1983, appellants went to a public area to participate 
in an approved physical fitness actiyity. 

In accordance with established procedures, the employees 
proceeded to the area in assigned emergency vehicles, and were 
expected and required to maintain radio contact and to respond to 
calls as directed. Four emergency vehicles were at the activity 
site, and the appellants were assigned as offiters in charge for 
each vehicle. Each vehicle was assigned and was carrying a portable 
radio to be used when away from the vehicle in order to maintain 
continuous radio contact. The four appellants were cognizant of 
their responsibilities, were familiar with established procedures, 
and did have the portable radios in their possession on the day 
in question. During the physical activity, one of the portable 
radios was turned off to save the batteries. Two of the vehicles 
were required to respond to calls, and, upon return, their 
portable radios were left in the vehicles. The remaining portable 
radio was at the scene of the activity, but had inadvertently 
been knocked over, face down, or it had fallen, and no one realized 
it had happened. 

The Emergency Operations Center tried to contact three of the 
vehicles to ascertain their location, but none of the persons 
participating in the physical activity heard the radio cal 1. Sub­
sequent to sounding of the Station siren, contact was made, and 
the vehicles responded, as directed. 

The parties to this case all understood and articulated the 
need and importance of maintaining radio contact at all times while 
on duty in order to assure proper delivery of services to the 
citizens of the County. There was no doubt in the Board's mind 
that this incident resulted from an accidental tipping-over of the 
radio, and there was no deliberate intent to break radio contact 
by any of the parties involved. However, the testimony and evi­
dence showed that the four units failed to maintain proper radio 
contact at the time, and that failure to do so constituted a 
serious violation of established practice and procedure. The Board 
considered the appellants' arguments that: 
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�ase Nos. 83-88 through 91 continued 

l. The responsibility for maintaining radio contact rests
with every employee, and, therefore, other partici­
pants could also be held to be culpable.

2. Based on the chain of command policy, only the senior
officer at the activity should be held responsible,
rather than the senior person on each vehicle.

3. The penalties were not progressive in nature, particu­
larly when one considers appellants' work histories.

4. Other employees involved in prior incidents involving
serious violations of procedures were not disciplined
as harshly.

The Board found the decision regarding whom to discipline, 
and the severity of the disciplinary action was the prerogative 
of the department head. While othersmay have been involved, and 
had a responsibility to maintain radio contact, the appellants 
were the parties who were directly responsible for the portable 
radios and for maintaining radio contact. Therefore, the Board 
believed the decision to discipline only those in charge was 
reasonable. Recognizing the importance of constant radio contact, 
this Board concurred that the violation by appellants was of a 
serious nature and could have created a health or safety risk, 
thereby negating the need for progressive disciplinary action. 

The Board was cognizant of the excellent work record of all 
appellants and the absence of any prior disciplinary actions 
against them. Yet, the evidence in the case was substantial and 
did show that appellants did fail to maintain radio contact in 
violation of the Departmental procedures. Accordingly, the 
suspensions were sustained. 

Case No. 83-92 

A Bus Operator appealed a suspension, but the action was 
rescinded by the Department without action by the Board. 
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Case No. 83-93 

An Inspector appealed his suspension; Prior to the hearing 
date, the County filed a Motion to Dismiss for appellant's 
failure to file his appeal in accordance with established pro­
cedures, citing the fact that appellant had not provided the 
information required by Section 23.4, Ae�eal Period, of the
Personnel Regulations, even though spec1 ically requested to do 
so by letter from the office of the Board. 

Based on the fact that appellant had not filed in accordance 
with established procedures; had not contacted the Board's office 
after noting his apP,eal; had not provided the Board a new address, 
even though he had apparently relocated; and had had his telephone 
disconnected, making contact improbable, if not impossible, the 
Board granted the Motion to Dismiss the appeal, and the hearing 
was cancelled • 

. case No. 83 .. 124 

A Firefighter appealed a suspension wi.th.out pay for a two-week 
period for alleged tn.eft of Fire Department property. 

Counsel for appellant moved the action be rescinded for alleged 
failure of the department to provide specific charges prior to date 
of the action, and failure to take the action in accordance with 
established procedures. 

The evidence of record clearly supported appellant's argument 
that proper procedures were not followed by the Fire Department. 
Specifically, it was noted that the decision to suspend appellant 
was made prior to his being charged with any violation and without 
providing him an opportunity to be heard or to defend himself, as 
required by Section 21.5 (b) of the Personnel Regulations. The 
statement of charges did not meet the criteria established by the 
Fire and Rescue Commission in Section 3.0 of Administrative Procedure 
7-4. The response to the statement of charges filed by appellant
had not been reviewed and considered by the Fire Department prior to
the determination of appropriate disciplinary action, as required
by Section 5.2 of Administrative Procedure 7-4. The Notice of
Disciplinary Action did not contain the effective date of the action,
as required by Section 21.4 of the Personnel Regulations. The action
was not approved by the Fire and Rescue Commission prior to implementa ..
tion, as required by Section 21.3 (d) of the Personnel Regulations
for a suspension of more than five days.

The Board found that it was incumbent upon management to be 
knowledgeable of, and to adhere to, the established procedures for 
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Case No. 83-124 continued 

ta�1ntL di,s�i.Pl ii�ary, ac,tions., t9 Jls�,tJre �mp,l,oye�s the ;nece�.s.ary due 
process r,ights ,a,fforq�d un�er. ,the .la,w:"n.�. regulations. · In.,this ,. 
instijn,�e.,, m�r:1�gement not.only :e�r.ed fn a1most every ,step. qf .,t,he. 
process,: :bu.t.:Jhey ,pre,:J�d,Q,ed;.;t,fl� ,�as: 'and i;afl,ed.,,�o pro,yide t�e,,
appellant :an. o��otttJ,n.1 ty,. t.�r1defend �,1mse l f, .,t,hereb.}:1;, deny1iriQ . tn'll · .. 
due process.. . . 

., :,·'.' ;. ',,\:: •• : ; ', ': • ; '. 
1 

� ,-, 
''' ·1 

Accordingly, the Merit.Board granted the Motion to Rescind the 
Act.ipr,., ,and, d,ir�cted the, r1re ,O�pa.�.tm�nt :,to, 17e1in,stc)te �ppelliint 
effectiye im.1J1E?d1iate,ly; n�1mpurs�_h1,11(·1!11 s�,l,ary mor,:iE:;S. ,lo�t. as a , 
ras:u,1fof,.th� ·s·��:P�nsio,�·; -�nq tp:,re,m()�E!·�;ll' de>cumentation re�at�d
t91 ,Jh� suspens1qn :,J�om,, �pp�,ll,a�t. :s .l1le,. 
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WRITTEN REPRIMAND 

Case No. 83-73 

A Bus Operator appealed from the decision of the Chief 
Administrative Officer on his grievance concerning a written
reprimand. 

· 

Appellant had been involved in a physical altercation \'lith 
another employee, which he was partly resp?nsi�1e for instigating 
as he could have easily avoided the situat1on� Based on appellant's 
involvement in the altercation, it w.as the B.oard 1 s judgment that 
the written reprimand was fully  Justified, arn;I, the gppeal was denied. 

Case No. 83-81 

A Coml)lunity Development Coordinator appealed' from the Chief 
Administrative Officer's decision on a grie.v,mce concerning a 
written reprimand. 

Appellant pointed out several incidences of deviation from the 
normal process in the resolution of his grievance. The. Board clearly 
recognized the importance of adherence to established procedt,1res, and 
found that the mistakes cited did occur during the processing of th.e 
grievance. However, the Board did r;iot find any evidence that appellant 
was adversely affected or that presentation of his case was prejudiced 
in any way by these oversights or omissions. Therefore, appellcmt's 
request that the action be rescinded becaus.e of procedural violations 
was denied. 

Appellant objected to inclusion of th. e  Person.nel Office review 
· in the material presented to and considered by the Chief Administrative
Officer. The Board belie.ves the Chief /,\.dministrative Officer, along
with any good manager, has the duty and responsibility to. base decisions
on all available information and reports. While the Factfinder may
not have reviewed some of the documentation, the fact that it had been
included in the lower level review mad,e it a proper part .of the case
record for consideration by the Chief A�ministrative Officer. It was
the judgment of the Board that the use of the Personnel Office review
material in reaching a final conclusion was a totally appropriate a,ction 

. by the Chief Administrative Officer. 
· 

The extensive documentation on the issue of perforroance showed 
that 1,) the incident involved extended over a period in excess of 
2-1/2 years, and. several levels of management could be faulted for
failing to take proper action to resolve the problem. Disciplinary
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Case No. 83-81 continued 

action was propos.ed against several of the individuals involved; 
2) written guidelines and procedures in contract administration
and resolving disputes involved therein were not available to
appellant and/or the other parties involved; 3) appellant was
responsible for the overall administration of the program, failed
to respond to the problem in a timely manner, failed to adequately
supervise subordinates with respect to resolution of the problem,
and failed to take the necessary steps to assure proper documenta­
tion of all activities involved; 4) because of the lack of written
procedures and guidelines, it was difficult to determine precisely
who had the authority to resolve the problem, or who was responsible
for the problem initially.

It was the B0ard 1 s judgment that appellant did not take the 
necessary steps to assure proper performance by subordinates, and 
did not respond to the problem within a reasonable period of time. 
Because of these shortcomings, it was the decision of the Board 
that the written reprimand be sustained. 

Case No. 83-85 

A Personnel Specialist appealed from the decision of the Chief 
Administrative Officer on his grievance concerning a written reprimand 
and within-grade reduction in pay. The Board noted that a prior 
written reprimand and a subsequent reprimand and thirty day reduction 
in pay were issued because appellant had difficulty in applying the 
provisions of law to factual situations; his error ratio in performing 
calculations was too high; and many of his errors resulted from care­
lessness and inattention to detail. 

The Board concurred with the fact finder that appellant's super­
visors had failed to provide adequate instruction on the intricacy 
of the law, which would have made it possible for him to apply it in 
the manner desired, While appellant had successfully contended that 
he was not trained properly in the intricate details of the law, the 
type of computations he was expected to perform in determining benefits 
involved simple mathematical calculations. In light of the numerous 
errors made by appellant, and the fact that many of them were due to 
lack of attention to detail and carelessness, it was the judgment of 
the Board that the disciplinary actions were appropriate, and were 
taken in accordance with established procedures. 
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