






































jipersdnneli Regi latiOns, .

The Merit System Protection-Board was receht'lil.requestedrito, , =«
interp:et the. Personnel Regulations for Fire and Rescue Service
Merh Systei' Erployees: of the: Independent Fire and Rescue Corora-
tions of Montgomery County as they relate to probationary periods.
Specifically, the question \[s:

", Does a merit system employee who has

' suscessfull/ completed a probationary
peridd’ at':sbme time in the past, serve
another probationary period in a highei\r
level position upon promotion, and i1s
he/she considered a probationary
employee for purposes of: retainin
the position to whieh promoted?,

After init,al appointient’ "0 ate:i¢/syster: Obsition, al
individual is mquirec,td sOrVO"a' pr?batiOnary:petiod asupart of
the exaination process; ‘' Opdn' saliisfactdfy eomletion of tl:at
probation, metit'sfstem Sfatis/is' a“tafied! :"Subseqent t0' that
time, retention of any position is based upon worJ.performanee and
adherence to established rules, regulations, etcee Failure to
perform adequately 1in a position to which promoted would be
grounds for appropriate adverse action, up to and including removal.

In our opinion, if an employee were considered to be in a
probationary status after promotion, the right to return to his/her
prior position, if unable to successfully complete the assigned tasks,
would have to be provided to the employee. Such a right would have
a chaotic effect on the promotional process because of possible
"humping” of newly promoted persons who were performing satisfactorily.
To minimize the adverse effect on employees, and to assure the
effective administration of the merit system, we believe probationary
periods are required only at the time of initial appointment to a
merit system position.

MERIT SYSTEM PROECTIO,_BOARD

Lt de B

Fernando Bren, Charrman

August 3, 1983
FB/bsh
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INTERPRETATION
of the

Personnel Regulations

The Merit System Protection Board was requested to interpret
the Personnel Regulations for Merit System Employees of the
Independent Fire and Rescue Corporations of Montgomery County,
as amended through September 8, 1982, specifically as to the status
of Section 28, Interim Regulations and Procedures.

This issue was reviewed extensively as part of an appeal,
Testimony during that appeal indicated that Section 28 had been
extended to July 1, 1982, and from December, 1982 through July,
1984, There was no indication of any extension from July 1, 1982,
to December, 1982, and there was no documentary evidence of exten-
sion from August 1, 1981, to December, 1982, Based on this, the
Merit System Protection Board ruled that:

"When the Personnel Regulations were implemented

on April 1, 1981, Section 28 provided for continu-
ance of all prior regulations until August 1, 1981,
'except to the extent that such regulations are
addressed or are in conflict with these regulations',
Lacking any documentation to show an extension from
July 1, 1982, to December, 1982, when the Fire and
Rescue Commission voted to extend that provision to
July, 1984, it is this Board's conclusion that all
prior regulations ceased to exist on July 1, 1982,
and they would not be applicable in this case."

It was the judgment of the Merit System Protection Board that
an extension may not be granted retroactively because the provisions
had expired on July 1, 1982, In order to utilize any of the expired
provisions, it would be necessary that they be approved and implemented
in accordance with established procedures for amending the Personnel
Regulations. Therefore, it is the interpretation of the Merit System
Protection Board that the provisions of Section 28, Interim Regulations
and Procedures, of the Personnel Regulations expired and ceased to
exist as of July 1, 1982,

MERIT SYSTEM PROTECTION BOARD

Fernando Bren, CHairman

FB/bsh
September 28, 1983
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INTERPRETATION

of the

Personnel Regulations

the questlon was ralsed as. to who -had authorlty to remoye an employee
from County. employment. Section 21.5 (b). of the, , Personnel Regulations
states that a Department. Headmay. take. such actlon,lf delega;ed the
authority by the Chief Administrative Officer. In reviewing relevant
law, the Board noted.that Section 216, Appointment of Other;Employees
of the: Executlve,Branch of the Charter of Montgomery.County,; Maryland,
states.;

"All employces.of.the Executive, Branch other than
those spec1f1ca11y provided for in this. Charter ..
shall be appointed, and. remgved and,their, salarlesl
shall be fixed under the merit system by the heads
of thg several departments,”off;ces and agencies
of the,County." '

_ A.review.of Article 4, Merit System.and Conflicts of Interest,
of the -Charter,revealed..that the,authority given to Department Heads
in Section 216 had not. been:changed .or :negated in any manner by the
provisions contained therein. ..: !

It isithe judgment rof .the .Merit System Protection Board that the
authorlty set forth:in.Seection:216 of the Charter of Montgomery County,
Maryland takes precedence over the Personnel Regulations for Merit
System employees. The authority for appointment and removal of
employees was, speeifically .given ,to Department, Office and Agency
. Heads by, the voters.in ;approving . the Charter, and this authority may
not be removed, by regulations. While thesBoard recognizes the
legitimate role ,0of .the Chief ;Administrative Officer in performing
. aftermath, review, and prov1d1ng .systemic guidance :to Department Heads
in the ,exercise of their Charter .responsibilities, it .is this
_ Board's 1nterpretat10n that ;a Department, Office or Agency Head has
the .authority to appoint and remove.employees w1thout higher,level
approval. Therefore, the requirement of Section 21.5 (b) of ;the
Personnel Regulatlons for formal delegatlon of authorlty from the

be 1nva11d because;lt violates the provisions of the County Charter.

MERIT SYSTEM PROTECTION BOARD

[ ]4 -
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INTERPRETATION
of the

Personnel Regulations

As the result of several recent grievances involving alleged
discrimination, the Merit System Protection Board has been asked
to render an interpretation of Section 4.2, Appeals, of the Personnel
Regulations, which states:

"If an individual believes that the County has violated
the policy with respect to race, color, religion,
national origin, sex, marital status, age or handicapping
condition, an appeal may be filed with the County's Human
Relations Commission in accordance with the procedures
established in Chapter 27, Human Relations and Civil
Liberties, of the Montgomery County Code, 1972, as amended.
AlTeged violations involving political affiliation and
other non-merit factors, shall be filed with the Merit
System Protection Board in accordance with Seciton (sic)
23 of these regulations."

The question is whether a County employee has the option to file
a compliant with the Human Relations Commission or to file a grievance
on matters involving race, color, religion, national origin, sex,
marital status, age or handicapping condition or if the complaint
should go directly to the Human Relations Commission and not be a
grievable matter, At the present time, the County has provided pro-
cedures for filing complaints through the grievance process or directly
with the Human Relations Commission, and, because of the wording of
Section 27-21, Procedure for Complaints Against County, of the Montgomery
County Code, the Human Relations Commission will not accept a complaint
from a County employee if a formal grievance has been filed.

The Merit System Protection Board believes County employees should

have the same rights as all other County residents, and are entitled

to review of discrimination complaints by persons who are specialists
and highly knowledgeable in that area of law. After review of the
Human Relations Laws, the Personnel Regulations, and Section 33-9,

E ual Em lo ment ortunit and Affirmative Action, of the Montgomery

ounty Co e, an iscussions wit persons involved in drafting those
laws and regulations, it is this Board's judgment that since December 2,
1980, it has been the intent of the County to have all complaints by
County employees involving alleged discrimination with respect to race,
color, religion, national origin, sex, marital status, age or handicapping
condition filed directly with the Human Relations Commission. Therefore,
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Interpretation )
Section 4.2, Appeals
Page Two (2)

it is the interpretatiori'’of‘thé ‘Merit ‘Systém Protection Board that

such complaints filed under Section 4.2 of the Personnel Regulations
must be filed directly with the Human Relations Commission. Accord-
ingly;- this Board finds that Track'5, Discrimination Grilévance, of

the County's grievande’ proceduré is ‘nulland void, .and 'that, pursuant

to Section 33-12 (b), Griévances, of the:- Montgomery County  Codey
complaints alleglng discrimination with respect to:trace;" coloi; teligion,
national origin, sex, marital status, age or handlcapplng cond1t1on are
not grievable mattersy i!

FB/bsh:
November 3, 1983
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APPEALS AND DECISIONS

The Personnel Regulations provide an opportunity for employees
to file appeals with the Merit System Protection Board. Once the
notice of appeal has been filed, the employee has ten work days to
submit additional information requ1red by Section 23.4, Appeal
Period, of the Regu]at1ons. After this information is received, the

is processed in one of two ways.

First, if the appeal involves a suspension, demotion or dis-
missal, a hearing is scheduled, as required by Section 404 of the
County Charter. In cases.involving suspension or dismissal, at
least two weeks' advance notice of the hearing is requ1red Upon
completion of the hearing, the Board prepares and issues a written
decision, usually within three weeks of the hearing.

The second method for processing appeals requires the develop-
ment of a written record. Upon receipt of the notice of appeal and
supplemental information, the County is notified and allowed ten days
to respond, in accordance with Section 23.6, Notification and Sub-
mission of Record, of the Regulations. The Board then provides the
appellant an additional five work days to respond to or comment on
the County's submission. The case is then placed on the Board's
agenda, copies of all documentation are provided to each Board
member, and the Board discusses the case at the next worksession. If
the Board is satisfied that the written record is complete, a decision
is made on the basis of the record. If the Board believes additional
information or clarification is needed, they either request the
information in writing or schedule a hear1ng for the purpose of
receiving oral testimony. If the decision is issued based on the writ-
ten record, it is prepared, in writing, and usually released within
three weeks of the worksession. If a hearing is granted, all parties
are provided at least thirty days' notice, and a written decision is
released within approximately three weeks of completion of the hearing.

During 1983, the Board received one hundred twenty-five appeals
In addition, one case was carried over from 1982, and one firom 1981.

Decisions on Case Numbers 99, 117 and 119 were still pending at the
time of this report.
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SUMMARIES OF DECISIONS
ON APPEALS
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COMPENSATION/CLASSIFICATION

Case No. 83-01

A Police Officer appealed from the decision of the Chief
Administrative Officer on his grievance concerning a six month
delay of service increment.

Section 8.5, Appeals from Performance Ratings, of the
Personnel Regulations states, "Performance ratings are not appeal-
able to the Merit Board except in cases of failure to follow
established procedures". Failing to find any violation of estab-
lished procedures, it was the unanimous decision of the Merit
Board that the issue was not appealable under the Personnel Regu-
lations, and it was dismissed.

Case No. 83-04

A Firefighter noted an appeal with the Merit Board concerning
overtime compensation. He had not filed a grievance on the issue,
and, therefore, it was the decision of the Board that the appeal
be dismissed for failure to file in accordance with established

procedures.

Case No. 83-10

A Firefighter/Paramedic appealed from the decision of the
Personnel Director, on behalf of the Fire and Rescue Commission,
which denied his grievance concerning his movement from County
service to the independent fire corporation. The Board noted the
September 28, 1981, Interpretation of Section 15.1 (a) of the
applicable Personnel Regulations rendered by a prior Board, and
believed fairness and equity for all parties required further
interpretation. Accordingly, a new broadened interpretation dated
March 29, 1983, was issued, and was considered as part of this appeal.

The Personnel Director had found that the action did not con-
stitute a transfer as defined in Section 15.1 (a)

The Board noted that the appellant was allowed to continue
participation in benefit programs without any indication of a break
in service, and that the Fire Department attempted to process the
action as a transfer, and supported the appellant's position in the

grievance.

- 19 -



Case No. 83-10 cont.

It was the judgment of this Board that under the particular
facts and circumstances of, the case, the action, gr1eved resulted
in unfair and 1nequ1table treatment of a career service employee,
which clearly was not in the best interest of the Fire Department,
nor the appellant. The effect of such action was to create a situ-.
ation where the appellant, as a certified paramedic could not trans--"
fer from the Department of Correction and Rehabilitation to a
F1ref1ghter/Paramed1c pos1tion with. an independent fire department, "
while another person, with the exact same quallf1cat1ons, employed
by the County's Department of Fire and Rescue Services could so .
transfer. The Board. could.conceive of;no rational basis for treat-
ing two. 1nd1V1duals with the. same spec1alty and qual1f1cat1ons S0
disparately and. concluded that, in. thls case, such treatment is
legally. 1mperm1ss1ble. It was the unan1mous dec1s1on of the Mer1t v
System Protegtlon Board ‘that the appellant s records’ be changed to
reflect a, transfer,. that he, be re1mbursed all salary monies lost, "
retroactive to date of the action; that his leave accrual rate and
balances be adjusted; and that he be reimbursed for reasonable
attorney's fees by the Fire and Rescue Commission.

APPEALED. TO COURT
Case No. 83-16

A Firefighter appealed Form thé'decision of the Fire and Réscue
Commission on his grievance concerning compensation.

On July 1, 1972, the appellant was hired as a Firefighter by
an independent fire corporat1on. .0n July 1, 1974, that corporation
was brought into the County's' payroll system. All F1ref1ghters‘
involved, 1nclud1ng appellant, rece1Ved pay adJustments when placed’
within the County structure? which® resulted in pay 1ncreases The_,'
appellant was aware of'a peréé1ved problem in the County s ‘scale at
the t1me of transfer, bUt did not f1le a gr1evance v

.The Board was d1sturbed by the fact that the appellant did not
receive a response to his grléVance‘for over two years after it was’
filed. The Board found this" delay to "be inhexcusable, and® hoped that
steps had been taken to eliminate a recurrence. However, despite
this fact, "the Board ‘could’ not overlook the t1melwness 1ssue, The
appellant was aware of the problem at the time''it occurred 'in' l974
but did not avail himself of the appropr1ate grievance process until
over fivéyears Tater. "Therefbre? it'was the decisioh of the Merit
System Protec1ton Boardﬁthat the’ Qr1evance was not f1led 1n a t1mely ‘
manner’: and ‘the’ appeal Was ‘denied.’ _

G

Case No. 83-24

An Administrative Services Coordinator appealed from the decision
of the Chief Administrative Officer on the reclassification of his
position. The appeal of reclassification of the appellant's position
was filed in June 1982. The final report of the Classification Review
Committee was to be submitted to all members of the Committee for review
prior to its submission to the Chief Administrative Officer.
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Case No. 83-24 continued

The record showed that two members of the Committee had discussed
specifics of the case with other County officials on an independent
basis. These discussions were not conducted as part of a Committee
meeting, nor at the direction of the Committee. Further, the Personnel
0ffice employee assigned to assist the Committee was the same individ-
ual who conducted the initial classification study and had made the
recommendation being appealed.

The record also showed that the Committee chairperson submitted
a report to the Chief Administrative Officer, which indicated a
unanimous decision of the Committee, however, the report itself indi-
cated that the decision was not unanimous, and evidence showed that
the report had not been reviewed by all of the Committee members, as
had been previously agreed. In addition, the findings of fact set
forth in the Committee's report were very general in nature, and did
not address the specific issues related to the factors considered for
classification of the position. The findings of the Committee, as
presented in the report, were essentially a summary of the proceedings
followed in the case.

The Board found that the Classification Review Committee did
not follow its agreed upon procedures for submission of its report;
that appellant was not offered an opportunity to submit additional
evidence or argument subsequent to noting his appeal; that the
individual who recommended the reclassification served as a non-
voting member! of the Review Committee, and, thereby, was provided
an opportunity to orally defend his position; and that the decision
appeared to have been affected by ex parte communication.

Accordingly, it was the decision of the Board that the reclassifi-
cation be rescinded; that the matter be remanded to the Personnel
0ffice for further review in accordance with established procedures;
and that appellant be reimbursed reasonable attorney's fees incurred
in the matter.

Case No. 83-32

A Firefighter filed an appeal from the decision of the Personnel
Director regarding his pay adjustment upon promotion, but the appeal
was withdrawn after the parties resolved the issue without action by
the Board.

Case No. 83-36/37

Two firefighters appealed from the decision of the Personnel
Director (rendered on behalf of the Fire and Rescue Commission) on
their grievances concerning eligibility for continued educational
salary differentials. The record showed that:

1. From 1972 through 1977, the Fire and Rescue
Services Career Personnel were provided an
educational salary differential (ESD) for all
ranks. The approved plan provided up to a
maximum of 10% additional compensation based
on education level attained and rank held.

For the ranks of Private through Lieutenant,
5% was provided for a Fire Science Certificate,
and 10% for an Associate of Arts degree.
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Case No 83-36/37 cont

/"2"

. u?' H

5.

Both appe11ants rece1ved an Assoc1ate of Arts
degree, and were granted 10% ESD's prior to
1977.

A new plan was .implemented on Ju]y 1, 1976..

The new .plan provided for a maximum of, 6% .
add1t1ona1 salary. for any rank if a specific:
educational level was attained. Spec1f1ca11y,
an Associate of Arts degree, which made an
individual eligiple for 10% under the old plan,
‘was required for, Lieutenants to receive 5%
under. the new plan.

-In:appnqyjng the hew,pTan, the Fi?e'Beard;;uled

that:

, .Employees receiving ESD payments under
the, 0old program as of June.30, 1976,
.would;continue to.receive the ESD pay-
“ment that they had been receiving.

b. On;dune 1,_1977, further clarification
was provided by the Fire Board when.
-they stated, .". . .ESD would not be
removed from any individual, however,
as they progress through the career
, ladder, the ESD would be adjusted to

..conform. to the new schedule. . ."

c. On,July 6,:1977, the Fire. Board modi -

fied the ESD policy at the request of
the County's Chief Administrative
Officer to read as follows:

.. "Employees currently receiving:an
Educational.Salary Differential will .
.be allowed :to. continue any Educational
Salary pifferential currently received
in the same percentage amount as it(sic)
currently received. . . Such Educational
Salary Differentials are only authorized

i for. educational attainment in excess: of
any m1nﬂmum educational requirements
.approved in the official class specifi-
‘cation for. a.given class." e

The appellants continued to. receive the 10% ESD
while :employed as Sergeants.
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Case No. 83-36/37 cont.

6. On December 5, 1982, both individuals were
promoted to Lieutenant, and the ESD payments
were reduced from 10% to 5%.

7. A review of employee records revealed that
many Fire and Rescue Service employees were
still receiving 10% ESD payments. Recent
promotion forms show that at least one individ-
ual was promoted (in 1982) without a reduction
in the 10% ESD payment, but most individuals
promoted had adjustments made to their ESD
payments.

8. Nine other officers were still receiving 10%
ESD payments, but there was no indication as
to when they were promoted or how long they
have been receiving the payments.

The record supported the Fire and Rescue Commission's position
that the policy implemented in 1976 required modification of ESD payments
- when an individual was promoted. The Board was satisfied that the policy
was followed in the vast majority of cases. Therefore, it was the judgment
of the Merit System Protection Board that the action of reducing the ESD
payments at the time of promotion of the appellants was in accordance with
established procedures, and the appeal was denied. The Fire and Rescue
Commission was also directed to review all promotional actions since
inception of the 1976 policy and to take appropriate steps to assure that
all promotions were made in accordance with the policy and to take the
corrective actions necessary to achieve equity.

APPEALED TO COURT
Case No. 83-50

An Assistant Fire Chief appealed from the decision of the Personnel
Director on behalf of the Fire and Rescue Commission, on his grievance
concerning overtime pay during unusual circumstances. The record showed

that:

1. In February 1983, ‘the metropolitan area
received heavy snow, resulting in the County
declaring a snow emergency, and the appellant
was directed by his supervisor to remain on
duty through the weekend.

2. He worked the entire weekend, and except for
additional pay received for the period of
general emergency, was denied any further com-
pensation since he was considered to be a
senior officer. The Fire and Rescue Commission
considered such time as a normal responsibility
of a senior officer during such emergency sit-
uations, and therefore, found him ineligible
for overtime compensation.
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Case No. 83-50 cont.

3.

Section 3 (j), Limitations on Overtime of the
Appendix to the Fire and Rescue Service Personnel
Regulations states in part:

". . .Division Chiefs and other supervisory
employees of a level equivalent or higher
than a Division Chief shall be eligible to
receive overtime pay only to the extent
that they are eligible to receive compen-
satory leave."

Section 13.5 (a), Limitations on Crediting of
Compensatory Leave for Overtime Work of the Fire

and Rescue Service Personnel Regulations, states:

"Division Chiefs and other supervisory
employees of a level equivalent or higher
than a Division Chief are not usually
eligible to be credited with compensatory
leave. For purposes of this subparagraph,
an employee in the rank of Captain and above
or in a pay grade equal to or above the rank
of Captain shall be considered as a super-
visory employee referred to in this para-
graph. However, a Captain engaged in an
emergency operation which necessitates

work beyond his regular work schedule is
eligible to be credited with compensatory
leave at the rate of one and one-half hours
for each hour of overtime work performed
whenever such employee does not receive
overtime compensation for such work. For
all employees receiving compensatory leave
credits, credits of less than one-half hour
shall not be counted. The Fire and Rescue
Commission shall decide which supervisory
employees are considered to be of a level
equivalent or higher than a Division Chief.
Authorization for crediting of compensatory
leave for overtime work shall ordinarily

be specifically approved in advance by the
corporation and ordinarily it may not be
approved on a continuing basis. Only the
Fire and Rescue Commission may approve
special exceptions to the above requirements."

The Board found that the regulations in effect allowed overtime to be paid
to an employee at this level if an exception was granted by the Fire and
Rescue Commission. Such a decision, therefore, was discretionary, based
on the judgment of the responsible authorities, and the Board may not sub-
stitute its judgment for that of the responsible authority. Accordingly,
the appeal was denied.
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Case No. 83-55

The Fraternal Order of Police appealed the decision of the Chief
Administrative Officer on its grievance concerning compensation for Police
Officers assigned Canine duty for the period of December 31, 1982 to
June 30, 1983. The time after June 30, 1983 was covered by the Collective
Bargaining Agreement.

The record showed that prior to 1978, Canine Officers received a 5%
pay differential. Effective August 1, 1978, the pay differential was
discontinued for persons assigned such duties after that date, and those
persons receiving the pay differential prior to that date were allowed to
retain it for as long as they remained on Canine duty. The grievants
wanted to be reimbursed overtime pay for all off-duty time spent caring
for the dog assigned to them. The Board noted that the grievants all
volunteered for the Canine duty after the discontinuance of the pay differ-
ential in 1978, and all were made aware of the fact that there would be no
additional compensation for this duty at the time of acceptance.

It was the judgment of the Board that the care of a canine did not
constitute overtime work as defined by the Personnel Regulations. Therefore,
the appeal was denied.

APPEALED TO 'COURT.

Case No. 83-68

A Work Force Leader appealed from the decision of the Chief Adminis-
trative Officer on his grievance concerning procedures involving compensation
for overtime work that had been issued on March 10, 1983 for only one division
of the Department of Transportation.

Section A1.8, Overtime Policy, of the Personnel Regulations gives a
Department Head the prerogative of deciding how to compensate employees who
work overtime by authorizing either overtime pay or compensatory leave. It
also gives the Department Head the authority to establish reasonable guidelines
to accomplish this task.

In reviewing the record, the Board noted a lack of consistency in policy
and procedures within the Department, as well as within the County Government.
In fact, the reasons stated for implementation of reporting procedures for
overtime in this case lacked a rational basis, and appeared to be arbitrary in
nature. There was no established departmental policy related to this issue,
and there was no evidence that the Department Head delegated the establishment
of such guidelines to another individual, or that he approved the policy set
forth on March,10, 1983 for the Division in question.

Lacking such evidence, it was the judgment of the Board that the March 10,
1983 policy was void and inapplicable, and that the determination of how indivi-
duals are to be compensated for overtime work rests with the Department Head
unless and until such time as a departmental policy is promulgated.
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Case No. 83-68 cont.

-The Board further found that -the employees involved were' compensated
(i.e., .overtime pay onr compensatory.leave) for all time worked and,
therefore, had not .been: adversely: affected. Therefore, in order.:to :assure
the. fair: and equitable treatment of.all employees in the Department of
Transportation, the Board urged the department to take appropriate. action
to establish proper guidelines and procedures as promptly as possible.

Case No. 83-69 .

- An Invest1gator appealed from the determ1nat1on concern1ng c1a¢s1f1-
cat1on of his position. .In. reV1ew1ng the. necord, the Board noted ‘that on
-May 25, 1983, :the Invest1gator series.was rea]]ocated upward two grades,
effective May 9, 1982.: The County subsequently reclassified all incumbents
of the. Invest1gator poslt1ons, except for one 1n,the Hea]th Department;

- three in the Office. of Landlord/Tenant Affa1rs, three in the, Human Relat1ons

Commissions, e1ght in the Department, of Environmental. Protection (one of which
was the appellant's position); and three in the Department of Animal Control
and Humane Treatment. ..The .reason. for.not reclassifying these positions was

: emp]oyee;disagreement;wjth:the proposed final action.

The Merit Board understood the County's desire to achieve agreement
in classification assignments prior to implementation of a change, .however,
the classification action of reallocating the Invest1gator series taken in
May 1983, retroactive to May 1982, established higher grade levels for that
series and abolished the lower grade levels. Therefore, it became incumbent
upon the County to move all incumbents of the Investigator positions to the
higher grade levels in,accordance with established procedures. Since the
appellant had not,. been treated in. a. manner cons1stent with other Jdncumbents
of the. Invest1gator positions.at..the time of.. .reallocation,, and had actually
been continued in a non-existent c1ass by . act1on of ithe, County, it was the
judgment of the Merit System Protection Board that the appe]]ant, and all
other -Investigators.not formally moved to.the higher grade levels previously,
be treated in.a.manner, consistent, with.other: incumbents.. :The.Board .ordered
they all .be.upgraded if;all appropriate. qualifications: were; met, retro-
gct1ve1y to .the original effective date, and:.that they be pa1d all.monfes
ue N

Case No. 83 7V, 10 e

. A F1ref1ghter appea]ed the dec1s1on of the Personne] Dnrector,§rendered
on behalf of. the, Fire and Rescue Comm1551on, on his, gr1evance concern1ng
holiday compensat1on. The Board. had Drev1ously issed a dec1s1on Jin.Case

No. 81-79, wh1ch(1nvo]ved the same issue,: f1nd1ng in that_case, that the
1nd1v1dua1 had been re1mbursed,]n accordance with, estab11shed procedures,
and the appeal was, den1ed The Board at that t1me pointed. out to the Fire
and Rescue Comm1ss1on what it be]1eved to be’ poss1b1e 1ncons1stenc1es with

vvvvvvvvvv

compensated in accordance w1th the gu1de11nes and procedures estab11shed by
the Fire and Rescue Commission, the decision of the Personnel Director was
sustained.

- 26 -



Case No. 83-97

A Planner appealed the decision of the Chief Administrative Officer
on her request for additional retroactivity on a reclassification action.
The record showed that the Personnel Office received complete documenta-
tion necessary to conduct a classification study on June 12, 1981, but
did not conduct a desk audit or take any other action on the request until
August 26, 1982.

At the time of the desk audit, the Personnel Office requested an updated
position description. After review of all documentation, including the
new position description, the Personnel 0ffice determined that the position
was properly classified, and recommended no further action be taken. On
December 1, 1982, the Department Head submitted a detailed memorandum
disagreeing with the Personnel Office recommendation, and provided addi-
tional information. In February 1983, another memorandum in support of
the prior objection offered additional information with respect to a change
in duties and responsibilities. Based on the information provided by the
Department Head in December and February, the Personnel O0ffice agreed to
upgrade the position, effective September 12, 1982.

On February 12, 1980, the Chief Administrative Officer issued a mem-
orandum on effective dates of reclassification actions which stated, in
part,". . . if the classification study is not completed within a six-
month period from the date that the Personnel Office receives all the
proper documentation from the Department/Agency that is needed to conduct
the classification study, and the classification results in a reclassifi-
cation, the effective date would be six months from the date the Personnel
Office received the documentation required to substantiate the classifica-
“tion study request.” ‘

A close reading of the February 1980 memorandum revealed two distinct
requirements. First, the requirement for submitting proper documentation
for justifying the classification study. Second, is the requirement to
substantiate upward reclassification of a position. In this specific case,
it was clear that the first requirement was met on June 12, 1981. The
record further showed that justification or substantiation for the upward
reclassification was not received by the Personnel Office until December
1982, and February 1983. It was the Board's judgment that the effective
date of the reclassification actually could ‘have been May 1983, six months
after appropriate justification was received from the Department Head.
Therefore, the appeal was denied.

Case No., 83-113

A Firefighter appealed the decision of the Acting Personnel Director
on his grievance concerning holiday pay. On March 3, 1982, the Board
rendered a decision on another appeal (Case No. 81-79), which involved the
same issue, and, essentially, similar points. That appeal was denied based
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Case No. 83-113 cont,

on the Board's judgment that the established procedures had been properly
followed. At that -time, the Board informed the Fire and Rescue Commission
of what they helieved were inconsistencies in the approved Personnel
Regulations, and the implementation thereof, and suggested changes be ‘
considered to assure fairness and equity.

As of the date of the decision in this case, the Personne] Regu]at1ons
for Fire and Rescue Service Merit System Employees related to holiday pay
had ‘not been amended. :Therefore, based on the fact that.the appellant
had been reimburseéd in accordance with established prpcedures,’the Board had
no alternative but to sustain .the decision of the Acting Personnel Director.

Case No. 83-125

Five Police Officers appealed from the decision of the Chief
Administrative Officer on their.grievance concerning discontinuance of:
hazardous duty pay.

As the result of a management study, the Department of Police decided
to implement a reorganization, effective March 1, 1981, which resulted in
a reduction of the authorized positions in the Traffic Enforcement area,
and an addition of authorized positions for the Patrol and Spec1a1 Assign-
ments Teams. This reorganization resulted in a major reduction in the
individuals assigned to motorcycle duty, which directly affected the
appellants in this case.

The record clearly showed that.appellants were fully aware that the
five percent pay differential they were receiving while assigned to motor-
cycle duty was because of the hazardous nature of the duty, and that such
pay differential would be discontinued if they were transferred to different
duty assignments.  Section 15, Transfer, subsection ‘1, Definition, of the
Personnel: Regu]ations states, that "Transfer of emp1oyees 1S, a prerogat1Ve
of management .- ." Section- 15 sets. forth the reasons for such act1on,
and certain requ1rements that must.be met. In fact, Section 15.4 requires
that an empToyee who appeals such action must prove that it was arbitrary
and capr1c1ous and/or discriminatory. .In this specific 1nstance, appellants
are arguing that the decision'of who would be transferred based on produc-
tivity factors was an arb1trary and. capricious action. There was never a
question that appellants' work performance was anything less than satis-
factory, and the Department of Police stated that the decision was a- Judgment
by management officials as to which individuals would be most productive in
a given situation.

The: Board was.satisfied that the actions taken by the Department of
Police were reached based on staff available and-the needs of the Department
after reorganization was implemented. The Board concurred with the Chief
Administrative: Officer that there was abso]ute]y no Just1f1cation to allow
the hazardous pay differential to be continued once an individual was no
longer performing the duty assignment or to provide any other type bonus or
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Case No. 83-125 continued

cash incentive as recommended by the Fact Finder. Appellants were
fully aware that it was a prerogative of management with respect to
their tours of duty as motorcycle officers, and that discontinuance
of that duty meant loss of the pay differential. With appellants
being aware of this fact at least three years prior to the transfer
actions involved in this case, the Board found absolutely no justi-
fication or basis for the appeal, and it was denied.

The Board noted that one of the appellants had raised a separate
issue with respect to being assigned higher-level duties than nor-
mally expected of a person in his occupational class. That issue was
a classification matter, and the Board referred appellant to the
Personnel Office for proper resolution of that matter.
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DELAY OF SERVICE INCREMENT': "

In
i(t

:QOfficer appea1ed from ‘atdetdy ! of‘SerV1c,“n

z 'ncrement
reviewwng thewreCOrd theuBodrd nofed that |

1. The appetlant®s’ serV1ce‘Thcrement wa's due ‘on ”05?6:54
February 27, 1983.

_The ‘Department’ of Police- ‘evalidted his wor"” SRR

i '?performanCe 1n'e3r1y February'1983 hiso b

"FTGupervisor's “conments”and- recémmerida tions |
weré ‘forwardéd to''the D1rectorQ‘Depantment 5 Tane
of Police on February 9, 1983, the Director
prepared his final recommendations and for-
warded it to the Personnel Office for approv-

al on February 11, 1983, the Chief Adminis-

trative Officer approved the recommended

delay on February 18, 1983, but the appell-

ant did not receive the formal notification

from the Personnel Office, until March 1,

1983.

3. On November 30, 1982, the Board issued an
interpretation of Section A.2, Service
Increments/Service Incrémént Dates of the
Personnel Regulations, which stated in part,
". . .it is required of management to notify
an employee of an intended delay of service
increment prior to the effective date of
the action."

In Tight of the requirement for notification prior to the effective
date and the fact that the appellant was not informed of the action until
subsequent to that date, it was the decision of the Board that the action
was taken in violation of established procedures and it was overturned.

The Department of Police was directed to rescind the delay of service
increment, remove all documents related thereto from the appellant’s
personnel file and process the service increment in accordance with
established procedures.
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Case No. 83-39

A Liquor Store Clerk appealed from the six-month delay of his
service increment. The record showed that the appellant's increment
was due on March 1, 1983,

On November 30, 1982, the Board issued an interpretation of the
Personnel Regulations, which stated, ". . .it is required of manage-
ment to notify an employee of in intended delay of service increment
prior to the effective date of that action."

The Board was satisfied from the record that the Department of
Liquor Control followed established procedures and processed the action
in a timely manner. However, the final approval of the Personnel Office
took over one month and their delay resulted in the appellant not being
notified until almost three weeks after the effective date of the action,
which violated the November 30, 1982 interpretation. Therefore, despite
the fact that the Department of Liquor Control was the one adversely
affected, the Board had no alternative but to rescind the delay of
service increment for failure to adhere to notification requirements of
the Personnel Regulations.

Accordingly, the County was directed to rescind the delay of service
increment, grant the increment, and raimburse the appellant for all
salary monies due as a result of the action.

Case No. 83-76

A Personnel Specialist appealed from a delay of service increment.

The appellant subsequently withdrew the appeal prior to action by
the Board.

Case No. 83-87

R Community Services Aide appealed from a delay of service increment.

Subsequently, the Personnel Office advised the Board that the appell-
and had decided not to pursue the grievance. Therefore, the Board took
no further action.

Case No. 83-95

A Police Officer appealed from the decision of the Chief Administra-
tive Officer on his grievance concerning a delay of service increment.
With respect to work performance, the record showed that the Police
Department had established a rating level for satisfactory performance
at 2.5. The appellant received an overall rating of 2.45 on his perfor-
mance evaluation summary form. On the lower part of the form was the
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Case No. 83-95 cont.

statement, "Round scores to one decimal place, e.g. (1.88=1.9, 4.45=5)",
Appellant had heen counselled on his level of work performance on several
occasions prior to the rating, and was aware of what was expected of him.
In fact, he essentially agreed his performance may have been somewhat less
than that desired or expected. The appellant's supervisors did not believe
his work performance was at a satisfactory level on a sustained basis to
earn the increment.

The Board found that the appellant's assigned rating of 2.45 should
have heen rounded to 2.5 in accordance with the instructions on the form,
and, by the Department's own written definition, the work performance was
satisfactory, and the increment should have been granted. The Board
directed that the appellant be granted his service increment retroactive
to the date originally due.

Case No. 83-115

A Social Worker appealed from the Delay of Service Increment from
November 1, 1983 to November 1, 1984.

A question as to right of appeal was raised in this case, based on
the fact that the issue revolved around a work performance evaluation,
and involved a State/County employee who had filed a similar grievance
with the State of Maryland. The Board noted that:

1. Section 8.5, Appeals from Performance Ratings
of the County's Personnel Regulations, prohibits
appeal of a rating, "except in cases of failure
to follow established procedures".

2. Section A2.12, Notification of Service Increment
Delay of the Appendix to the County's Personnel
Regulations gives an employee the right to appeal
such action to the Merit System Protection Board.

3. Section 5, Grievances and Appeals of the Memorandum
of Agreement Concerning the Operation of a Personnel
System for State/County Positions in the Montgomery
County Department of Social Services, signed by the
State of Maryland and Montgomery County, states in
part:

". . .Grievances and appeal on any
issue relating to the County salary
supplement only shall be heard by

County authorities and processed in
accordance with County procedures."
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Case No. 83-115 cont.

4, The rating involved is for the County salary
supplement, which covers a different time period
than the State increment evaluation period.

The Board was satisfied that the jurisdiction in this case rested
with the County, that the appeal was filed timely, and was fil ed with
the proper authority in accordance with established procedures. Accord-
ingly, the Board deliberated on the case and rendered the following

decision.

The review of the employee's work performance is the responsibility
of management. The Board's review was made to determine if proper pro-
cedures were followed and if the decision of management was reasonable
and appropriate, or discriminatory, arbitrary and capricious, as alleged.
The Board did not attempt to replace the supervisor's jdugment with respect
to actual work performance on-the-job.

A review of the work performance rating showed that the appellant's
work quantity and quality were acceptable, and her capability was unques-
tioned. The unsatisfactory areas involved work attitude and work habits,
with the greater emphasis on the attitude problem.

The appellant had been placed under the supervision of a new supervisor
in September 1982, and noted her objection immediately, based on a previous
problem she had had with a supervisor of similar work background, and the
fact that she had not been contacted, or given any input into the change.
In November 1982, at the beginning of the rating period in question, the
appellant was on record as stating that she was not going to be able to
work with the new supervisor. There was a difference in management style
and philosophy, between the prior supervisor and the new supervisor. The
new supervisor required stricter adherence to standard work schedules,
improvement in the timely submission of reports, set-up regular meetings
to review and discuss workload and performance and required improvement
in the accuracy of reporting statistics and case file data.

The department documented problems with tardiness, use of leave and
accuracy of reports. While the Board recognized the appellant's desire
for greater flexibility in her work schedule, management clearly had the
prerogative and responsibility to determine work schedules best suited to
meet the needs of clients, employees and the County. The Board did not
find any evidence to show that the one-half hour change in the work schedule,
or the requirement for stricter adherence to that schedule created any undue
hardship for the appellant, or was uareasonable. Further, there was no
disagreement on the accuracy issue.
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Case No. 83-115 cont.

On the work attitude issue, the supervisor met with the appellant
regularly to discuss policy and procedures, and to keep her. informed.
as to changes and improvements needed in areas of work performance.
While the supervisor was attempting to use these meetings as a manage-
ment oversight vehicle, and a means of counseling the appe]]ant to help
her adjust to his style and work requ1rements, the appel]ant inter-
preted them as interference and harassment, and reacted by being less
than. cooperative, and. attempted to cha]lenge his author1ty w1th respect
to po]1cy and procedure changes._,, C

It was :the Judgment of the Board, that the Nanagement dec1s1on to ff
delay the County service increment, was entirely within their’ preroga-l
tive and judgment, and was reasonable based on the evidence of record.
There was no indication that it was an arbitrary, or capr1p1ogs‘dec1§1on

NN
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DISMISSALS

Case No. 81-34

A Warehouse Worker/Truck Driver Helper appealed his dismissal
for insubordination, destruction of County property, and fighting
on the job.

The Board found that the testimony did not support the charge
of destruction of property, rather that a can or two may have been
dented. Additionally, while a case of beer may have been dropped,
testimony refuted the allegation that it was kicked and spread over
the entire aisle. Appellant did initially refuse to obey a super-
visor's order to pick-up the beer cans, but did eventually comply.
The testimony convinced the Board that the supervisor's conduct
exacerbated the situation and ultimately resulted in the physical
encounter. The testimony of other witnesses and the police report
contradicted the supervisor's testimony, and the Board was convinced
that he did strike appellant with a stick, which instigated the
fight. Because of the mitigating circumstance, the Board believed
it to be improper and contrary to good management practices to hold
appellant solely responsible for the incident, and to absolve the
other party of all responsibility.

The investigation by management at the time of the incident
failed to properly document or report all the essential facts and made
a reasonable interpretation and eévaluation at a Tater time extremely
difficult, if not impossible. The burden of proof rested with the
County, and a lack of written documentation to support testimony,
weakened by the lengthy lapse between the original incident and the
present time,led the Board to the conclusion that the charges were
insufficiently supported to justify a dismissal action.

After due consideration of all the evidence and testimony, it
was the judgment of the Board that the dismissal action be rescinded;
appellant be reinstated to a position of comparable status within the
County; that appellant be suspended without pay for a period of
thirty calendar days for failure to obey his supervisor's orders and
for fighting on the job; and that he be reimbursed all salary monies
lost as the result of the dismissal action except for the period of
suspension.

Case No., 83-03

A Correctional Specialist appealed his dismissal for failure to
perform in an acceptable manner. After review of the written docu-
mentation and consideration of the testimony, the Board found that
appellant had received "met requirements" ratings for ten of thirteen
months preceeding his dismissal; "met requirements to marginal®
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Case No. 83-03 cont.

ratings in two of the remaining three months; and "marginal" in the
other month. The "marginal" rating.was in December 1981, and was
followed by eight months of "met requirements", with the "met require-
ments to marginal" ratings being assigned at about the time the dec-
ision to dismiss had been made. The written ratings were not contra-
d1cted by the test1mony of the superv1sors

It was the Board's further f1nd1ng that management had a respon=
sibility under the County's Merit System and work performance eval-,
uation guide]ines to give an employee written notice of specific
deficiencies in work.performance; to provide.a written work plan or
schedule for improvementj.and to:give.'the employee appropr1ate super-
vision and-assistanceneeded to accomplish ‘the.task.:.The:.Board did,.
not find sufficient evidence to show that.this. respons1b1]1ty was met,
and appe]lant ‘was ‘never- prov1ded aiwork improvement plan. deta111ng
the spec1f1c steps*needed to ach1eve a sat1sfactory 1eve1 of performance

Coan P

‘It was ‘the dec1s1on of ithe Board that: the d1sm1ssa1 act1on be 5
rescinded; appe]]ant bareinstated to his prior position or a pos1t1on
of comparab]e status within:the County Government retroactive to the .
date of d1sm1ssa1' ‘appéellant.ibe ‘reimbursed:all:salary monies: lost; and
that he be’ re1mbursed for:reasonable.attorney!s fees. - . .0 .4

Case No. 83~5 & 6~

Two Warehouse Workers/Truck Drivers appealed their dismissals
for allegedly engaging:in an argument with a private citizen while
making a de]1very and phys1ca1]y h1tt1ng the Jindividual on or about
the faceo sk L ,» i R A H

The appel]ants were mak1ng a: de11very rand the truck had to. be,ci
double:parked’ for:unloading, blocking .one vacant parking space An
individual. drove up and .wanted:to park:in- the vacant space.: During
the oral exchange; the: 1nd1V1dua1 used .vulgar, and. provocative ,Janguage
towards the appellants. Both employees approached the car, and, believ-
ing the -individual-was reaching:fnto .the back seat to get: someth1ng to
attack ‘them, they:struck -him while he.was still. seated in. the car.  The
man then: proceeded to leave and the emp]oyees returned to the warehouse

e} 1;, IS o Jr ‘r.' P

The: Mer1t System Protect1on Board does not and cannot condone any
emp]oyeetstr1k1ng another person while on duty,: .and;:an emp]oyee who reacts
in:a violent:manner must realize. that a; d1sc1p11nary act1on W111 be the

ultimate result of such behavior.

However, it was the Board's judgment that the gross and provocative
behavior of the private citizen involved created circumstances which
clearly mitigated the seriousness of the employees' reaction = render1ng
dismissal:as itoo severe a disciplinany action,  Yet,, the-gravity of the
employees" reaction, ‘made. it imperative:to. impose a.stern and rigorous
penalty» Therefore, “the. Department .of Liquor:Contro). was directed, to
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Case No., 83-5 & 6 cont.

rescind the dismissal action and to prepare and process appropriate
documents for suspension without pay for a period of seventy-five

(75) calendar days.

The appellants' request to be reimbursed for reasonable attorney's
fees was denied, except for one hour of time related to the County's
request for reconsideration of the decision.

Case No. 83-41

A Liquor Store Clerk appealed his dismissal for allegedly selling
alcoholic beverages to a minor, after being disciplined for a similar

infraction previously.

In reviewing the record, the Board noted two problems. First,
both the Statement of Charges and the Notice of Disciplinary Action
were erroneous with respect to the date of incident and the item
allegedly sold. Secondly, the decision to suspend an individual for
40 hours for a first offense and dismiss immediately for a second
offense in a situation absent malice, personal gain, or health or
safety risk to the County and without consideration of the persons
work record, etc. was, in the Board's judgment, inconsistent with the
requirement for progressive disciplinary action, as contained in
Section 21.1, Policy of the Personnel Regulations.

The Board recognized the serious nature of the situation, and
believed appropriate disciplinary action in cases of this nature,
should be more severe than a written reprimand initially, and recommended
the following guidelines, which are consistent with the type of action
taken against private employees in similar circumstances:

1st offense -~ 1 workday suspension
2nd offense - 5 workdays suspension
3rd offense - 20 workdays suspension
4th offense - dismissal

Based on the fact that the appellant had already served a five-day
suspension for a first offense of this nature, it was the decision of
the Merit System Protection Board that fair and equitable treatment
required the recission of the dismissal action and removal of related
documentation from the appellant's personnel file, suspension of the
appellant for one-day without pay, which would make total disciplinary
action received for the two incidents consistent with the guidelines,
after consideratnon of his otherwise satisfactory work performance
record, and reinstatement to the payroll with full reimbursement of all
salary monies lost, except for the one-day suspension without pay.

- 37 -



_absence. or chronic tard1ness: S

Case No 83 54

%x1sted

A Bus Operator appealed his d1sm1ssal for alleged "unauthor1zed

“The recordshowed that’ the appellant began employment W1th Montgomery
County on March 17, 1980. ‘Two months later, he was orally warned ‘about
his attendance and the problem was noted on his career status evaluation
on August 12, 1980. In December 1980, he was counselled on'his "1eave’
usage and. h1s annual evaluat1on 1n March l981 1nd1cated a problem still

Dur1ng calendar year 1982 the appellant was' late gett1ng to work on
27 occa51ons was absent w1thout Teave for. 4 hours on one occasion, was
absent on undocUmented s1ck‘leave“0nlthree dates (no pay), used” approved
emergency. annual leave on ll dates,’ d sed approved s1ck leave on 18
d1fferent days "’ , e o -

The‘appellant was late”for wWork’ , January 8 and 27 March 2ﬁ7and
April 8, 1983. Also, on' February 12 1983 he fa1led to call 1n or' =
report for ork as scheduled :

,q it ii?

It was' the' Judgment of the Board that the appellant‘s attendance

" record was clearly unsat1sfactory, ‘that he had beeh counselled suffici-

ently as to corrective action requ1red and that the prior d1sc1pl1nary
actions were’ progress1ve 'in ‘nature“and- should' have served as warning of
1mm1nent separat1on upon ‘failure to’ 1mprOVe * The fact that he “continiied

R ol be tardy and m1ss work‘after being’ notified" ‘of poss1ble ‘dismissal’,:

vas’ 1nd1¢atﬁve of ‘a poor prognos1s for ever atta1n1hg a sat1sfactory
level and was additional ¢ause for stch an‘action.: “Accordingly; the-
dismissal was affirmed and the appealjwas den1edb

Case No. 83-59 “.1,li fi‘i ”J} IS,

A Bus Operator appealed her d1sm1ssal’for allegedly driving a County
bus dur1ng a period of time when her driving privileges had been‘suspended

5by the]State of Maryland and after her l1censevhad exp1red w1thout proper

""""

1981, she rece1ved W'*speéd1ng t1ckets wh1le off duty, d1d not
not1fy her\supe v1sors of e1ther t1cket,vand d1d not pay either’T1ne by
‘the date due LS Ao nehs Bg T R

PN R
rl.'
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Case No. 83-59 cont.

In April 1982, the State of Maryland Motor Vehicle Administration
notified her that her driving privileges were being suspended for
failure to pay the fines and to return her driver's license to them.
The appellant's driver's license expired on January 23, 1983 because
she did not pay the fee to have it renewed.

In March 1983, while reviewing the appellant's work performance for
the preceding twelve months, appellant's supervisor obtained a copy of
the Motor Vehicle Administration's record and discovered that she had
been driving on a suspended/expired license for approximately ten months.

The appellant testified that she knew she had to have a valid
'Class C' license to operate a County bus, knew she was supposed to
report the State's action to her supervisor, and knew she would be dis-
ciplined for failure to report it, but expected a suspension, not a
dismissal. The appellant had experienced prior progressive disciplin-
ary action related to tardiness, up to and including suspension.

It was the judgment of  the Board that the appellant consciously
violated State Law and County policy and procedures and had received
prior warnings and disciplinary actions, which should have served as
an indication of the serious potential for such actions. The dismissal
was found to be reasonable and in accordance with established procedures.
Accordingly, it was sustained.

Case No. 83-66

A Forklift Operator appealed his dismissal for insubordination by
refusing to obey his supervisor, for violation of the departmental
policy relating to consumption of alcoholic beverages and misappropria-
tion of County property.

Testimony revealed that the appellant was employed in the warehouse
of the Department of Liquor Control, and that a supervisor in the ware-
house saw appellant drinking from a bottle of liqueur,and, when confronted,
appellant hid the bottle and ran. He refused to stop even though ordered
to do so on several occasions. Subsequent search of the immediate area
where the incident occurred resulted in finding an almost empty bottle of
liqueur. A check of the storage area found one bottle of that brand miss-
ing from a case.

Once in the office, appellant was ordered to go upstairs to the
Director's Office and wait there. He refused to do so no several occasions,
one of which was witnessed by another supervisor.

The appellant did not refute the fact that he failed to stop when told
to do so, and refused to go to the Director's Office when told to do so.
Appellant admitted to having had a problem with alcohol over the past
years; the County was aware of it; and efforts had been made to assist him
in overcoming the problem.

- 39 -



Case No. 83466 continued -

“ The‘department‘had iestablished guidelines prior to this. 1ncldent
stating that ‘consumptioniofi:alcoholic beverages on. the job, and/or
insubordination were considered:serious infractions,: and. could: result
in 1mmed1ate dlsm1ssa1

' 1t ‘was ' the: Judgment of the Board that the County had submitted
suff1c1ent evidence and test1mony to support the charges,against..
appellant, and that the charges were serious enough .to warrant.. d1s-
m1ssa] Accord1ng]y, the action was sustained.

‘A- Bus Operator appea]ed his dlsm1ssa1 for dr1v1ng on a suSpended
licenséy dr1v1ng on:an’expired license, failure to report theisus-.
pens1on or exp1rat10n and deny1nq any know]edge about the suspensxon

After review of the documentat10n and conSIderat1on of the ora]

, testlmony, the Board:iconcluded that appellant was fully aware.of . the
" Ticensure: requirements:.of.the :County and the estab11shed procedures K
for reporting citations; suspensionsy etc. to:supervisors, . Further,
as a profess1ona1 driver, appellant had the responsibility to. ma1nta1n
a valid operator's license as required by his employer. Appe]]ant S
Maryland Class C license was suspended from June until February, 1983,
and expired in February 1983, and was not renewed until one week after
expiration. Desp1te these.circumstances,: appeT]ant continued-to
drive a County bus ‘during this period of: time, in.yiolation of
establishéd procedures: = ! ol o oL e .
Appellant testified that his mailing address had not changed
and,’ ]ack1ng any ‘evidence ‘or:indication; that: there was any. problem
~ in receiving mail j:the:Board found:it extremely ; d1ff1cu1t to aceept
his statements:that :he:was totally: unaware; . .of.any of..the prob]ems ol
prior-toibeing:confronted:by: his.supervisors in. late February, 1983,
The ‘record showed: that:both: the;Maryland. and. DTStP]Ct of . Co]umb1a o

.« Motor Véhiclée Administrations had sent him various not1ces, as d1d

the.District Court of Maryland, atl re]ated to; fa11ure to pay flnes
and suspensions of driving privileges. e \

The Board was: satisfied:that. the County had. met its burden of

i proof: that -appellant knowingly and consciously violated: County
procedures by operating-a.Ride=0On, bus while his .license was, SUSpended
and expired, and failed to keep his supervisors proper]y informed as
required. Accordingly:,-theidismissal was.sustained,,.
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Case No. 83-72

A Bus Operator appealed his dismissal for driving a County Ride-On
bus while under the influence of alcohol.

Two Ride-On passengers called to complain about alleged poor driv-
ing by an operator. Supervisors immediately relieved the appellant of
driving duties, and transported him to the Silver Spring Police Station
for a breathalyzer test. Two tests were administered by a County Police
Officer, which showed a blood alcohol content of .10%. Maryland State
law states that a reading of .08% or greater shall be prima facie
evidence of driving while under the influence of alcohol, and it is
unlawful to operate any motor vehicle while in such a condition.

The unrefuted evidence in this case showed that the appellant was
under the influence of alcohol, as defined by State law, during the
time he operated a County vehicle. This action not only violated State
law, but endangered the safety of passengers on the appellant's bus and/
or persons in the vicinity of where he operated the bus. It was the
Jjudgment of the Board that the seriousness of the violation and possible
consequences fully justified the action, and the dismissal was sustained.

Case No. 83-114

An individual appealed his dismissal, but withdrew the appeal prior
to any action by the Board.

Case No. 83-116

An individual appealed his dismissal, but withdrew the appeal prior
to any action by the Board.

- 41 -



GRIEVABILITY/TIMELINESS

Case No. 83-09

A Transit Supervisor appealed from the Personnel Director's decision
on three grievances that the; 1ssues’ raised were "not grievable", ' The
Board hoted: that one’ gr1evance had ‘been resolved ‘ through“discussion with
management'. Appe11ant had:also agreed to-‘re-file ‘another of “the! grievances
under thé- appropr1ate grievance track. The third gr1evance had ‘to’ do’ with
the employee/supervlsor rat1d, 'which’ the Personnel” Director indicated was
not grievable® ‘because’ staffing needs are subject to management determ1n-

ation w1th1n budgetary 11m1tat1ons

This grievance d1d not allege any d1fference in the supervisory
respons1b111ty be tween- appelTant and other s1m11ar1y classified ‘employees,
but was eXpress1ng the beljef that' ‘additional superv1sory emp]oyees were
needed Thé'Board' concuriréd w1th the Personnel Director that'detérmina-
tion of the “numbetr‘ of" emp]oyees 1n ‘any catedory is the prerogat1ve and:
respons1p111ty of’ management -and, “unless a’d1screpancy can‘be’ shown

_between similarly: c]ass1f1ed emp1oyees, such issue s not’ gr1evab1e
"Accordingly, the decision’ ofthe ‘Personnel Director was sustained.

Case No. 83-13

"' A Division Chief appealed from' the décision of the Persénnel /Director
that an appeal from an oral admonishment was not a grievable matter.
The record showed that the appellant had received a statement of charges
and met with management on two occasions to discuss them; Subsequently,
a decision was made not to take a formal disciplinary action, and the
appéllant‘was'advised that he could consider the discussion to be an
oral admonishment. In accordance with the Personhel -Regulations, there
was no written record made on this action.

Therefore, the Board found insufficient justification for the appeal.
Further, appellant requested that tha oral admonishment be rescinded,
which was not possible since there was no formal documentation of such
action. Based on this, it was the decision of the Board that the appeal

be denied.

Case No. 83-14

A Police Officer appealed from the decision of the Personnel Director
that his grievance concerning compensation for duties performed was not
filed in a timely manner, as required by Administrative Procedure 4-4,

Grievance Procedures.
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Case No. 83-14 cont.

The evidence of record showed that the grievance was not filed until
approximately three weeks after the issuance of a decision on another
employee's grievance on a similar issue, and approximately two months
after conclusion of the alleged improper assignment of duties. While
the Board understood appellant's concern and frustration with respect
to the situation, the prescribed time limits for filing a grievance were
not adhered to. Accordingly, the Board ruled that the "not timely" ruling
of the Personnel Director be sustained.

Case No. 83-17

A Police Lieutenant appealed from the decision of the Personnel
Director who denied his grievance concerning qualifications for partici-
pation in the promotional examination for the rank of Captain in the
Police Department because it was not filed in a timely manner. The
record showed that:

1. On October 4, 1982, Personnel Bulletin 271,
titled Police Promotional Examination for
the Rank of Captain was issued, and contain-
ed minimum qualifications for participation
in the examination, with a deadline for sub-
mitting applications as November 15, 1982.

2. The appellant submitted his application to
compete in the examination process on
November 10, 1982.

3. On November 16, 1982, the appellant filed
a grievance concerning the minimum quali-
fications for participation in the process.

4, On November 29, 1983, the appellant was
notified by the Police Department that he
did not meet the qualifications for parti-
cipation in the process.

5. On January 3, 1983, the Personnel Director
ruled that the grievance had not been filed
in a timely manner, because the "filing
should have been predicated on receipt of
the Personnel Bulletin or upon the determination
of the Police Department that the application
would not be accepted.”

The Board ruled that since the appellant did not receive formal
notification of ineligibility until November 29, 1982 (thirteen days
after he noted the grievance), the grievance was filed timely, and the
Personnel Office was directed to continue processing the grievance in
accordance with established procedures.
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Case No. 83-21

AR Admihistrative-Aide appealed from:'the decision of the Peyrsonnel
Director’ that aigrievance:.of being placed .on: 1eave without.: ‘pay was:not;.
fil ed’ timely. . : TheBoard :noted that. there was no,.evidence: that: the\ i
appe]ﬂant had'been:given: formal:notice:of: be1ng p]aced on . leave. without
pay or adv1sed of: any appea1 irightsac : St u,“g iug

TR e e ,

It Was the opan1on of the ‘Board :that p]ac1ng an 1nd1v1dua1 on 1nvo1-
untary leave without pay requires; formal.notification: as.to. effective ..
date, etc. Further, since such action is a loss in pay, it must be con-
strued as an adverse action, and, therefore, appeal rights:must be pro=
vided. In the absence of any evidence to show that the appellant was
formally notifiedior: that she. had:beeni:provided with appeal rights, it
was - the decision:of: the«Board:that: the:;grievance must be, con51dered
timely,: and processed in accordance with, establ1shed procedures. TR

i i v v
CEOMWET sy BT o PR

Case No. 83 25

A Police Officer appéaled:from.the decision of the Personnel Director
that his grievance:concerning: the!minimumsqualifications;for promotion
to the class of Master Police:Officer I.was not filed:in;.a timely manner.
The Board noted that:the:announcement:foripromotional;examination for
Master Police OfficeriI:wasi:issued: onwOctober:. 1y 1982, with subsequent
modifications being .issuedon:October 11,:1982;:the deadline for sub-
mission of applications to the examination was November 15, 1982, and the
appellant submitted his. gr1evance,on December 13, 1982, and it was denied
by the Personnel Director.since itiwas:not filed within the ten days
required by Administrative Procedure 4-4,.Grievance Procedure.

It was the judgment:of: the Board that if‘the appellant disagreed
with the qualifications as:announced..in. October 1982,.a .grievance should
have been filed within ten:days: of. the .deadline.for receipt of applica-
tions, which would have been November 26, 1982. Therefore, since he did
not file a grievance untiliDecember.13;: the Board found that it was not
filed timely, and thé: decision :of the Personnel Director: was sustained.

Case No. 83-46

A Police Officer:appealed:from-the decision of. the Personnel Director
that his grievance' concerning transfer-from Motorcycle duty was not filed
in a timely manner.' ..Therecord showed that.the appellant.had been trans-
ferred from Motorcycle. duty on March. 151981, He did not file a grievance
at that time,.but:did:enter into a:law'suit:in Circuit Court with other
officers, which:addressed :the: transferiissue. On May, 6,:1982, the Court
of Special Appeals issued its decision.and:the appellant's attorney re-
ceived a copy of that decision on May 7, 1982. The appellant filed his
grievancé on:January:n24y 1983.¢ 0 oL ori fi
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Case No. 83-46 cont.

The Board failed to find any reasonable explanation or justifica-
tion for the eight month lapse between receipt of the Court order and
the actual filing of the grievance. While it may have been an over-
sight, the Board had no alternative but to conclude that the grievance
was not filed in a timely manner. Accordingly, the decision of the
Personnel Director was sustained.

Case No. 83-47

A Community Development Coordinator appealed from the decision of
the Personnel Director on a grievance concerning alleged failure of
the County to adhere to time 1imits established in the County's grievance
Administrative Procedure. The record showed that:

1. The appellant filed a grievance with the
Personnel Director's Office on March 17,
1983.

2. Administrative Procedure 4-4, Grievance
Procedure, Track I, Step III requires the
Director or designee to meet
with the grievant within seven work days
of receipt of the grievance.

3. On March 18, 1983, the appellant was noti-
fied that a meeting with the Personnel
Director would not be scheduled until the
department head returned from leave on
April 4, 1983.

4, On March 21, 1983, the appellant filed a
second grievance with the Personnel
Director asking that the first grievance
be moved to Step IV of the process since
the County had allegedly failed to comply
with Step III.

5. The Personnel Director ruled that the
appellant had not been adversely affected
by the delay, so the second grievance
(involving time 1imits) was considered
not a grievable issue.

- 45 -



Case No. 83-47 cont.

6. Section 9.9, Time Limits of Administrative
Procedure 4-4 states:

oM, ¢In the event a grievance is not
P - answered within established time limits,"

‘the employee ‘may appeal to the next higher
step within the time frame:normally: pro-
vided for such an appeal. The time limits
specified in this procedure may be extended:
by writtenmutual agreement of the parties
or -by the Personnel -Director or designee for
compelling: reasons, e.g., workload require-

" ments."

The purpose of a grievance process is to address misunderstandings
or disagreements between employees :and management. @ In this situation,
the employee believed ‘the procedures: required mutual .agreement for
extension of a time limit. Because of this misunderstanding, or dis-
agreement with the intent of the procedures, the Board found the issue
was grievable and should have been accepted by: th= Personne] Director.

Section 4.9 of Administrative Procedure 4-4 g1ves the Personnel
Director the authority to extend time limits for any reason if deemed
compelling enough - without the consent of the grievant. Based on this
rather broad, unrestricted authority and the fact that the department
head was unavailable within the ‘time limit established in Track I, and
was a key individual on this case, it was the Board's judgment that the
decision to delay the meeting was reasonable and:appropriate. Therefore,
the March 21, 1983 request :to advance to Step IV should have been denied
on the merits of the situation, rather than denied as a grievable issue.
Based on this conclusion, no corrective action was ordered.

Case No. 83-64

A Health Department employee appea]ed the ru11ng that his grievance
had not been filed -in:a timely manner. The Personnel Office subsequent]y
reversed its decision, and accepted the grievance for.processing, rendering
the appeal moot.

Case No. 83-79

A Police Officer appealed from the decision of the Chief Administra-
tive Officer on his grievance concerning participation in the Master
Police Officer I promotional examination process.
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