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FY 2015
ANNUAL REPORT OF THE
MONTGOMERY COUNTY
MERIT SYSTEM PROTECTION BOARD

COMPOSITION OF THE MERIT SYSTEM PROTECTION BOARD

The Merit System Protection Board (Board or MSPB) is composed of three members who
are appointed by the County Council pursuant to Article 4, Section 403, of the Charter of
Montgomery County, Maryland. Board members must be County residents and may not be
employed by the County in any other capacity. No member may hold political office or participate
in any campaign for any political or public office during the member’s term of office. One member
is appointed each calendar year to serve a term of three years. Members of the Board conduct work
sessions and hearings during the work day and in the evenings, as required, and are compensated
with a set annual salary as prescribed by law. The Board is supported by a part-time Executive
Director and an Office Services Coordinator.

The Board members in Fiscal Year 2015 were:

Raul E. Chavera, Jr. Chair

Michael J. Kator Vice Chair
Charlotte Crutchfield Associate Member
Julie Martin-Korb Vice Chair & Associate Member (until December, 2014)

DUTIES AND RESPONSIBILITIES
OF THE MERIT SYSTEM PROTECTION BOARD

The duties of the Merit System Protection Board are contained in the Charter of
Montgomery County, Maryland, Article 4, “Merit System and Conflicts of Interest,” Section 404,
Duties of the Merit System Protection Board; the Montgomery County Code, Article 11, Merit
System, Chapter 33; and the Montgomery County Personnel Regulations, Sections 33-7 and 35-
20.

1. Section 404 of the Charter establishes the following duties for the Board:

Any employee under the merit system who is removed, demoted, or suspended shall
have, as a matter of right, an opportunity for a hearing before the Merit System
Protection Board, which may assign the matter to a hearing examiner to conduct a
hearing and provide the Board with a report and recommendations. The charges
against the employee shall be stated in writing, in such form as the Board shall
require. If the Board assigns the matter to a hearing examiner, any party to the
proceeding shall have, as a matter of right, an opportunity to present an oral
argument on the record before the Board prior to a final decision. The Board shall



establish procedures consistent with law for the conduct of its hearings. The
decisions of the Board in such appeals shall not be subject to review except by a
court of competent jurisdiction. The Council shall provide by law for the
investigation and resolution of formal grievances filed under the merit system and
any additional duties or responsibilities of the Board. The Board shall conduct on a
periodic basis special studies and audits of the administration of the merit and
retirement pay systems and file written reports of its findings and recommendations
with the Executive and the Council. The Board shall comment on any proposed
changes in the merit system law or regulations in a timely manner as provided by
law.

2. Section 33-7 of the Montgomery County Code sets out the Merit System Protection
Board’s responsibilities as follows:

@) Generally. In performing its functions, the Board is expected to protect the
merit system and to protect employee and applicant rights guaranteed under the
merit system, including protection against arbitrary and capricious recruitment and
supervisory actions, support for recruitment and supervisory actions demonstrated
by the facts to be proper, and to approach these matters without any bias or
predilection to either supervisors or subordinates. The remedial and enforcement
powers of the Board granted herein must be exercised by the Board as needed to
rectify personnel actions found to be improper. The Board must comment on any
proposed changes in the merit system law or regulations, at or before the public
hearing thereon. The Board, subject to the appropriation process, must establish its
staffing requirements and define the duties of its staff.

* * *

(©) Classification standards. With respect to classification matters, the County
Executive must provide by personnel regulation, adopted under Method (1),
standards for establishing and maintaining a classification plan. These standards
may include but are not limited to the following:

(1) The necessary components of class specifications;

(2) Criteria for the establishment of new classes, modification or elimination of
existing classes;

(3) Criteria for the assignment of positions to classes;

(4) Kinds of data required to substantiate allocation of positions;

(5) Guidelines for comparing levels of job difficulty and complexity; and

(6) Criteria for the establishment or abolishment of positions.

The Board must conduct or authorize periodic audits of classification assignments
made by the Chief Administrative Officer and of the general structure and internal
consistency of the classification plan, and must submit audit findings and
recommendations to the County Executive and County Council.



(F) Personnel regulation review. The Merit System Protection Board must meet
and confer with the Chief Administrative Officer and employees and their
organizations from time to time to review the need to amend these regulations.

() Adjudication. The Board must hear and decide disciplinary appeals or
grievances upon the request of a merit system employee who has been removed,
demoted or suspended and in such other cases as required herein.

(h) Retirement. The Board may from time to time prepare and recommend to the
Council modifications to the County’s system of retirement pay.

(i) Personnel management oversight. The Board must review and study the
administration of the county classification and retirement plans and other aspects
of the merit system and transmit to the Chief Administrative Officer, County
Executive and County Council its findings and recommendations. The Board must
conduct such special studies and audits on any matter relating to personnel as may
be periodically requested by the County Council. All County agencies, departments
and offices and County employees and organizations must cooperate with the Board
and have adequate notice and an opportunity to participate in any such review
initiated under this section.

(J) Publication. Consistent with the requirements of State law, confidentiality and
other provisions of law, the Board must publish, at least annually, abstracts of its
decisions, rulings, opinions and interpretations, and maintain a permanent record
of its decisions.

Section 35-20(a) of the Montgomery County Personnel Regulations states:
The MSPB has the responsibility and authority to conduct audits, investigations or

inquiries to assure that the administration of the merit system complies with County
law and these Regulations.



APPEALS PROCESS
DISCIPLINARY ACTIONS

The Montgomery County Charter provides, as a matter of right, an opportunity for a
hearing before the Board for any merit system employee who has been removed, demoted or
suspended. An employee must file an appeal in writing or by completing the Appeal Form on the
Board’s website. Montgomery County Personnel Regulations (MCPR), 2001 (as amended
February 15, 2005, October 21, 2008, November 3, 2009, July 27, 2010, February 8, 2011, and
June 30, 2015), § 35-4. In accordance with MCPR 8 35-3, the employee must file the appeal
within ten (10) working days after the employee has received a Notice of Disciplinary Action
involving a demotion, suspension or removal. The appeal must include a copy of the Notice of
Disciplinary Action. MCPR § 35-4(d)(1). Employees are encouraged to complete the on-line
Appeal Form, which permits the uploading of documents and is available on the Board’s website:
http://www.montgomerycountymd.gov/MSPB/AppealForm.html.

In accordance with § 21-7 of the Montgomery County Code, a volunteer firefighter or
rescuer aggrieved by an adverse final action of the Fire Chief or a local fire and rescue department
involving any disciplinary action applied specifically to that individual, including a restriction or
prohibition from participating in fire and rescue activities, may appeal the action to the Board
within thirty (30) days after receiving a final notice of disciplinary action, unless another law or
regulation requires that an appeal be filed sooner.

After receipt of the Appeal Form, the Board sends a notice to the parties, requiring each
side to submit a list of proposed witnesses and exhibits for the hearing. The Board schedules a
Prehearing Conference at which potential witnesses and exhibits are discussed. Upon completion
of the Prehearing Conference, a formal hearing date is set by the Board in consultation with the
parties. The Board requires all parties to comply with its Hearing Procedures. After the hearing,
the Board prepares and issues a written decision.

During fiscal year 2015 the Board issued the following decisions on appeals concerning
disciplinary actions.


http://www.montgomerycountymd.gov/MSPB/AppealForm.html

TERMINATION

CASE NO. 14-42

FINAL DECSION AND ORDER

On April 9, 2014, Appellant, filed an appeal with the Montgomery County Merit System
Protection Board (Board or MSPB) challenging the Kensington Volunteer Fire Department’s
(KVFD) elimination of his administrative employee position.! Appellant asserted that K\VFD
“terminated him without proper notice and in retaliation for bringing to attention certain financial
irregularities.” Appellant’s Appeal. In his appeal, Appellant requested that the Board restore him
to his full-time position and provide back pay including full payment of all accrued and unpaid
benefits. 1d. The Board noted the appeal and sent it to the County and the President of KVFD for
a response.

On April 17, 2014, Appellant notified the Board that the County should not be a party to
this matter. The County filed a Motion to Dismiss, noting that Appellant was an employee of
KVFD, and as such was not a Montgomery County merit system employee. In support of this
proposition, the County filed an affidavit from the County’s Office of Human Resources (OHR)
Director, attesting to the fact that Appellant is not a County employee. See County’s Motion to
Dismiss, Exhibit (Ex.) 1.

Subsequently, on May 7, 2014, KVFD through its counsel filed a Motion to Dismiss and
in the alternative, Motions for a More Definite Statement and to Postpone Appellee’s Prehearing
Statement. On June 4, 2014, Appellant, through his counsel, filed an Opposition to KVFD’s
Motion to Dismiss. Appellant’s Opp’n to Motion to Dismiss (Opp’n). Appellant alleged that he
is an employee of KVFD but is entitled to the protections of the County’s Personnel Regulations.
Appellant’s Opp’n at 2.

On October 6, 2014, the Board granted the County’s Motion to Dismiss. On October 7,
2014, the Board ordered the Appellant and the County to submit a brief on jurisdictional issues.
On October 13, 2014, KVFD filed a Motion for One Week Extension of Time to November 3,
2014 to file a reply brief on jurisdictional issues to Appellant’s brief submission addressing
jurisdictional issues. On October 20, 2014, Appellant filed their brief submission addressing
jurisdictional issues. On October 20, 2014, the Board issued an order denying KVFD’s Motion
for an Extension of Time and ordered KVFD to submit brief and Prehearing submission. in
response to the Board’s October 7, 2014 Based on the record of evidence in this case and the
governing statutory provisions, the Board is requesting that all remaining parties submit briefs
addressing jurisdictional issues.

t Appellant was an Administrative Services Coordinator with KVFD. See Appellant’s
Opp’n to Motion to Dismiss Ex. 1.



APPLICABLE LAW

Montgomery County Code, Section 21-7, Appeals of certain disciplinary actions,
which states in applicable part:

() Jurisdiction. Except as provided in subsection (g), the Merit System
Protection Board must hear and decide each appeal filed by a volunteer
firefighter or rescuer aggrieved by an adverse final action of the Chief or a
local fire and rescue department involving the removal, demotion or
suspension of, or other disciplinary action applied specifically to, that
individual as if the individual were a County merit system employee.

(b) Filing Appeals. Any party covered by this Section may appeal the action
within 30 days after the action unless another law or regulation requires
that an appeal be filed sooner. An appeal must not stay the disputed
action.

(c) Procedures. The Executive by regulation must establish procedures for
hearing and deciding appeals under this Section. The regulation must
specify which categories of appeals may be heard by a hearing examiner
or otherwise must be decided on the basis of a written record. The Merit
System Protection Board must hear an appeal if it complies with all
applicable procedures. If the Board receives more than one appeal
involving the same individual personnel action, the Board must
consolidate the appeals.

(9) Exceptions. This Section does not apply to, and the Board must not
consider an appeal of, a personnel matter subject to an employee grievance
procedure under a collective bargaining agreement.

Montgomery County Code, Section 21-16, Personnel administration for local fire and
rescue departments, which states in applicable part:

@ Applicability of County Regulations. Employees of local fire and rescue
departments who are paid with tax funds are not County employees. They
are members of a separate merit system governed by generally applicable
County personnel regulations except as expressly modified by regulations
that the County Executive, after receiving Commission approval under
Section 21-2(d)(4), adopts under method (2).

(b) Personnel services. The Office of Human Resources must provide the
following services to the local fire and rescue departments:

(5) Use of the Merit System Protection Board.



(© Limitations. Nothing in this Chapter means that employees of the local fire
and rescue departments are County employees, either on a de jure or de
facto basis. Nothing in this Chapter abrogates the authority of each local
fire and rescue department over such functions as hiring, promotion,
discipline, and discharge of employees of that department; the assignment
of administrative staff; and day-to-day assignments of volunteer personnel
at that department. This Section does not diminish the authority of County
government to act under Sections 21-13 and 21-14 or the authority of the
Fire Chief to discipline an employee or volunteer of a local fire and rescue
department as provided in Section 21-3(g).

ISSUES

Does the Board have jurisdiction over the instant appeal?

ANALYSIS AND CONCLUSIONS

The Board’s jurisdiction is not plenary but is rather limited to that which is granted it by
statute or regulations. MSPB Case No. 10-09; MSPB Case No. 10-12; MSPB Case No. 10-16;
MSPB Case No. 11-09; MSPB Case No. 11-37; MSPB Case No. 13-03; see also, e.g., King v.
Jerome, 42 F.3d 1371. 1374 (Fed. Cir. 1994) (U.S. Merit System Protection Board’s jurisdiction
is only over those actions which were specifically provided for by some law, rule or regulation);
Monser v. Dep’t of Army, 67 M.S.P.R. 477, 479 (1995). As a limited jurisdiction tribunal whose
jurisdiction is derived from statute or regulation, the Board is obligated to ensure it has
jurisdiction over the action before it. Schwartz v. USPS, 68 M.S.P.R. 142, 144-45 (1995).

The County Code is clear that “the Merit System Protection Board must hear and decide
each appeal filed by a volunteer firefighter or rescuer aggrieved by an adverse final action of the
Chief or a local fire and rescue department involving the removal, demotion or suspension of, or
other disciplinary action applied specifically to, that individual as if the individual were a County
merit system employee.” Montgomery County Code (Code) Section 21-7(a). Compare 1998
L.M.C., ch. 4, 8 1 (codified at Code Sec. 21-7(g) (1998)) (“Any employee of or volunteer at a
local fire and rescue department or any other aggrieved person may appeal a decision of the
Commission involving a specific personnel action, or the failure to take any such action, to the
Merit System Protection Board as if the aggrieved person were a County merit system
employee.”) with 2004 L.M.C., ch. 5, § 1 (codified at Code Sec. 21-7(f) (2005)) (“[A] volunteer
at a local fire and rescue department may appeal a decision of the Commission concerning a
specific personnel action, or the failure to take any such action, to the Merit System Protection
Board as if the appellant were a County merit system employee.”) with 2009 L.M.C., ch. 5,81
(codified at Code Sec. 21-7(a) (2009)) (“[TThe Merit System Protection Board must hear and
decide each appeal filed by a volunteer firefighter or rescuer aggrieved by an adverse final action
of the Chief or a local fire and rescue department involving the removal, demotion, or suspension
of, or other disciplinary action applied specifically to, that individual as if the individual were a
County merit system employee.”).

The record of evidence establishes that Appellant was an employee of the local fire and



rescue department, but not a volunteer firefighter or rescuer. Further, the record does not
establish that the Appellant’s action involves a “removal, demotion or suspension of, or other
disciplinary action.” Appellant’s position was eliminated by letter dated February 24, 2014.
Appellant’s Opp’n Ex. 2. Based on this, the Board is not convinced that it has jurisdiction in this
matter and that Appellant is entitled to a hearing. In order to address the Board’s various
jurisdictional questions, the Board is ordering that parties submit briefs in response to the
Board’s order.

The Board is of the opinion that all other arguments can adequately be addressed by the
Board at the hearing on the matter if the Board determines it has jurisdiction.

ORDER

The Board hereby orders Appellant to submit a brief addressing jurisdiction by COB
October 20, 2014. The Board hereby orders KVFD, through counsel,? to submit its response to
Appellant’s brief by COB November 3, 2014. If the Board determines it has jurisdiction, an
expedited Pre-Hearing and Hearing will be scheduled for mid November 2014 in this matter.

For the Board
October 20, 2014

2 The Maryland Court of Special Appeals has ruled that practice before the Board
constitutes the practice of law. See Lukas v. Bar Association of Montgomery County, Maryland,
Inc., 35 Md. App. 442, 448, 371 A.2d 669, 673, cert. denied, 280 Md. 733 (1977).




DEMOTION AND SUSPENSION
CASE NO. 15-25

FINAL DECISION AND ORDER

This is the Final Decision of the Montgomery County Merit System Protection Board
(Board) on Appellant’s appeal from the determination of Montgomery County, Maryland,
Director of the Department of Correction and Rehabilitation to suspend Appellant for thirty days
and demote him to the rank of Corporal. The appeal was considered and decided by the Board.

FINDINGS OF FACT

Appellant was a Lieutenant (Shift Administrator) at the time this matter took place. See
Notice of Disciplinary Action — Thirty (30) Day Suspension and Demotion to the Rank of
Corporal (NODA), dated 02/19/15. On February 19, 2015, Appellant received a NODA,
notifying him that he would be suspended for thirty days,* commencing on March 2, 2015, and
then his demotion to Corporal would become effective after the period of his suspension was
served. Id.

On March 4, 2015, Appellant filed an appeal with the Board. Subsequently, the County
filed a Motion to Dismiss the appeal, alleging that Appellant retired from his position as a
Lieutenant on March 1, 2015, prior to the effective date of any disciplinary action, to include a
demotion or suspension. County’s Motion to Dismiss at 1. Appellant, through counsel, filed a
Response to the County’s Motion to Dismiss (Appellant’s Response), agreeing with the County’s
assertion that he did retire effective March 1, 2015, but alleging that the Department did in fact
penalize him as it withheld his last paycheck. Appellant’s Response at 1.

APPLICABLE LAW AND REGULATION

Montgomery County Code, Chapter 33, Personnel and Human Resources, Section
33-7, County Executive and Merit System Protection Board responsibilities, which states in
applicable part,

(e) Adjudication. The Board shall hear and decide disciplinary appeals or
grievances upon the request of a merit system employee who has been removed,
demoted or suspended and in such other cases as required herein.

Montgomery County Personnel Regulations (MCPR), 2001 (as amended

1 The NODA indicated that the thirty-day suspension would be taken as a 15-day
forfeiture of annual leave and a 15-day leave without pay. See NODA.

9



February 15, 2005, October 21, 2008, November 3, 2009, July 27, 2010 and February 8,
2011), Section 35, Merit System Protection Board Appeals Hearing and Investigations,
which states in applicable part

35-2. Right of appeal to MSPB.

@) Except as provided in Section 29-7 of these Regulations, an employee
with merit system status or a Local Fire and Rescue Department employee
has the right to appeal and a de novo hearing before the MSPB from a
demotion, suspension, termination, dismissal, or involuntary resignation
and may file an appeal directly with the MSPB.

ISSUE

Is the instant appeal moot?

ANALYSIS AND CONCLUSIONS

The Board’s Jurisdiction is Limited.

The Board’s jurisdiction is not plenary but rather is limited to that which is granted it by
statute. MSPB Case No. 10-09; MSPB Case No. 10-12; MSPB Case No. 10-16; MSPB Case
No. 11-09; MSPB Case No. 11-37; MSPB Case No. 13-03; see also, e.g., King v. Jerome, 42
F.3d 1371. 1374 (Fed. Cir. 1994) (U.S. Merit System Protection Board’s jurisdiction is only over
those actions which were specifically provided for by some law, rule or regulation); Monser v.
Dep’t of Army, 67 M.S.P.R. 477, 479 (1995). As a limited jurisdiction tribunal whose
jurisdiction is derived from statute, the Board is obligated to ensure it has jurisdiction over the
action before it. Schwartz v. USPS, 68 M.S.P.R. 142, 144-45 (1995).

As Appellant Retired Before Either Appealable Action Took Effect, His Appeal Is Moot.

The County Code provides that the MSPB “must hear and decide disciplinary appeals . . .
upon the request of a merit system employee who has been removed, demoted or suspended . . .”
Appellant filed his appeal on March 4, 2015. Appellant’s Appeal. However, prior to filing his
appeal he retired from his position with the County on March 1, 2015, one day before his
suspension action was scheduled to take effect. Appellant’s Response at 1. Since the Appellant
was retired at the time his suspension was to begin and prior to when his demotion would occur,
neither the suspension nor the demotion became effective and this appeal is moot. See, e.g.,
Sarginson v. Dep’t of Army, 21 M.S.P.R. 764, 765 (1984).

Appellant argues his appeal is not moot due to his retirement as the County Code

indicates that if Appellant were rehired on a full-time basis his pension would be suspended and
if rehired on a part-time basis as his pension would be partly suspended. Appellant’s Response

10



at 1. Appellant’s argument has no effect on the fact that the Board lacks jurisdiction over his
appeal.

Appellant also alleges that although his retirement was effective March 1, 2015, the
Department did in fact penalize him as it withheld his last paycheck. Appellant’s Response at 1.
The Board finds that Appellant’s allegation about not being paid does not state a claim that he
was in fact suspended but rather alleges a separate violation of the Maryland Wage Payment law,
which is not within the Board’s statutory jurisdiction.

ORDER
Based on the above analysis, the Board dismisses Appellant’s appeal as moot.

If any party disagrees with the decision of the Merit System Protection Board, pursuant to
Montgomery County Code, Section 33-15, Judicial review and enforcement, and MCPR, Section
35-18, Appeals to court of MSPB decisions, an appeal may be filed with the Circuit Court for
Montgomery County, Maryland in the manner prescribed under the Maryland Rules, Chapter
200, Rule 7-202.

For the Board
May 20, 2015

11



APPEALS PROCESS DENIAL OF
EMPLOYMENT

Montgomery County Code, 8§ 33-9(c), permits any applicant for employment or promotion
to a merit system position to appeal the decision of the Chief Administrative Officer (CAQ) with
respect to their application for appointment or promotion. In accordance with § 6-14 of the
Montgomery County Personnel Regulations (MCPR), 2001 (as amended January 18, 2005, July
31, 2007, October 21, 2008, July 20, 2010, July 12, 2011, July 24, 2012, December 11, 2012, June
25, 2013, and June 30, 2015), an employee or an applicant may file an appeal directly with the
Board alleging that the decision of the CAO on the individual’s application was arbitrary and
capricious, illegal, based on political affiliation or other non-merit factors, or that the announced
examination and scoring procedures were not followed.

Section 35-3 of the MCPR specifies that an employee or applicant has ten (10) working
days after the employee or applicant receives notice that the employee or applicant will not be
appointed to a County position to file an appeal with the Board. The appeal must be filed in
writing or by completing the Appeal Form on the Board’s website, available at:
http://www.montgomerycountymd.gov/MSPB/AppealForm.html. The appeal must include a
copy of the notification of nonselection or nonpromotion. MCPR § 35-4(d)(3). Copies of such
documents may be uploaded with the online Appeal Form.

Upon receipt of the completed Appeal Form, the Board’s staff notifies the Office of the
County Attorney and Office of Human Resources of the appeal and provides the County with thirty
(30) calendar days to respond to the appeal and forward a copy of the action or decision being
appealed and all relevant documents. MCPR § 35-8. The County must also provide the employee
or applicant with a copy of all information provided to the Board. After receipt of the County’s
response, the employee or applicant is provided with an opportunity to provide final comments.

After the development of the written record, the Board reviews the record to determine if
it is complete. If the Board believes that the record is incomplete or inconsistent, it may require
additional submissions or oral testimony to clarify the issues. If the Board determines that no
hearing is needed, the Board makes a determination on the written record and issues a written
decision.

During fiscal year 2015, the Board issued the following decisions on appeals concerning
the denial of employment.

12
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EMPLOYMENT DECISIONS

CASE NO. 14-39

FINAL DECISION AND ORDER

This is the Final Decision of the Montgomery County Merit System Protection Board
(Board or MSPB) on Appellant’s appeal® challenging his nonselection for the position of Transit
Information System Technician (TIST), with the Department of Transportation, Division of
Transit Services (“DOT” or “the Department”). The County filed its response (County’s
Response) to the appeal on March 5, 2014, which included three attachments.? Appellant filed a
response (Appellant’s Reply) to the County’s Response. On June 25, 2014, the Board issued a
letter notifying Appellant of its decision to extend the time for issuing a decision in his appeal.
On July 29, 2014, the Board forwarded a request to the County for additional information.® On
August 6, 2014, the County filed its response to the Board’s July 29, 2014 request. (County’s
Supp. Response). On August 11, 2014, Appellant filed a response to County’s August 6, 2014
submission. (Appellant’s Supp. Reply).

This appeal followed.

! The Board notes that in MSPB Case No. 13-12, the Board found that Appellant had met
the minimum qualifications for the Transit Information System Technician position, and ordered
that Appellant be given priority consideration for the next Transit Information System
Technician position. MSPB Case No. 13-12 (2013).

2 The County’s attachments were: Attachment 1 —Job Vacancy Announcement for the
Transit Information System Technician position (#IRC11302); Attachment 2 — Affidavit of P.P.
and Attachment 3 — December 26, 2013 Bypass Priority Candidate Letter from Chief, Division
of Transit Services to Director of Office of Human Resources.

% Prior to rendering a decision, the Board requested the following additional information:
e Copy of signed Selection Panel Consensus Evaluation Form for Appellant’s interview for
the TIST position.
e Copy of the signed Selection Panel Consensus Evaluation Form for selectees for the
TIST position.
Copy of Appellant’s application submission in response to the TIST position.
Copy of selectees’ application submissions in response to the TIST position.
Copy of written justification for not selecting priority applicants to the TIST position.
Any other evidence that demonstrates that Appellant was provided with priority
consideration in compliance with the Board’s July 10, 2013 Order in MSPB Case No. 13-
12.

13



FINDINGS OF FACT

Appellant submitted his application for the Transit Information System Technician,
#IRC11302, position on July 10, 2013. County’s Response at 1. Appellant was given priority
consideration status for the TIST position. Id. at 2. Appellant was interviewed in person on
November 27, 2013. 1d. On December 26, 2013, the Chief, Division of Transit Services
forwarded a letter requesting authorization to bypass the selection of the Appellant, a candidate
with priority consideration, for the vacant TIST position. Id.

On February 6, 2014, the County informed Appellant by email that Appellant had not
been selected for the TIST position. Appellant’s Reply at 3. This appeal followed.

POSITIONS OF THE PARTIES

Appellant:

- The County was ordered by the Board to give Appellant priority consideration for
the TIST position.

- Appellant believes that he has been overlooked for the position which he
performed for nearly two and half years.

- Appellant has more experience than the two candidates chosen for the TIST
position.

- Appellant believes that he continues to be treated differently from other
individuals who have participated in the PACE program.*

- Appellant wants the Board to retroactively promote him to the TIST position.

County:

- Appellant was given priority consideration in the application process for the TIST
position.

- Priority consideration does not guarantee that a candidate will be selected for
appointment, reassignment or promotion.

- Appellant was interviewed on November 27, 2013 prior to other candidates being
considered for the TIST position.

- At the conclusion of the interview, the consensus of the panel was that Appellant
should not be offered the position because he did not demonstrate an acceptable
level of skill and experience.

- Due to the interview results, the Department forwarded a bypass letter to the
Director of OHR requesting approval to not select Appellant and to interview
other candidates for the TIST position.

- Based on the contents of the bypass letter, the OHR Director approved the
Department’s recommendation not to select Appellant for the position and

* PACE stands for Position and Career Education System. See PACE Contracts on
OHR’s website available at http://www.montgomerycountymd.gov/ohr/staffing/staffing.html.

14
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allowed the Department to interview and consider other candidates.

- The County conducted a fair interview process that did not violate the law or
personnel regulations.

- All of the interviewees were given time to review a copy of the questions prior to
their interview and all were asked the same questions.

- Appellant cannot meet his burden of proof under the Personnel Regulations to
show that the County’s decision on his application was arbitrary and capricious,
illegal, based on political affiliation, failure to follow announced examination and
scoring procedures, or non-merit factors.

APPLICABLE LAW AND REGULATIONS

Montgomery County Code, Chapter 33, Personnel and Human Resources, Section
33-9, Equal employment opportunity and affirmative action, which states in applicable part,

(©)

Appeals by applicants. Any applicant for employment or promotion to a
merit system position may appeal decisions of the Chief Administrative
Officer with respect to their application for appointment or promotion . . . .
Appeals alleging that the decisions of the Chief Administrative Officer
were arbitrary and capricious, illegal, based on political affiliation, failure
to follow announced examination and scoring procedures, or nonmerit
factors, may be filed directly with the Merit System Protection Board.

Montgomery County Code, Chapter 33, Personnel and Human Resources, Section
33-14, Hearing authority of Board, which states in applicable part,

(©)

Decisions. Final decisions by the Board shall be in writing, setting forth
necessary findings of fact and conclusions of law. A copy of such
decision shall be furnished to all parties. The Board shall have authority
to order appropriate relief to accomplish the remedial objectives of this
article, including but not limited to the following:

(3)  Order priority consideration is given to an employee found
qualified before consideration is given to other candidates; . . .

Montgomery County Personnel Regulations (MCPR), 2001 (as amended March 5,
2002, October 22, 2002, December 10, 2002, March 4, 2003, April 8, 2003, October 21, 2008,
November 3, 2009, May 20, 2010, February 8, 2011, July 12, 2011, and December 11, 2012),
Section 1, Definitions, which states in applicable part:

1-56. Priority consideration: Consideration of a candidate for appointment,

reassignment, or promotion to a vacant position before others is
considered. It does not guarantee that the candidate will be selected for
appointment, reassignment, or promotion.

Montgomery County Personnel Regulations (MCPR), 2001 (as amended February
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15, 2005, October 21, 2008, March 9, 2010, and July 23, 2013), Section 7, Appointments,
Probationary Period, and Promotional Probationary Period, which states in applicable part:

7-1.  Use of eligible list. If a department director determines that a vacant position
should be announced as open for competition among qualified applicants, the

department director must select an individual for appointment or promotion from
an eligible list.

@) Consistent with equal employment opportunity policies, the department
director may choose any individual from the highest rating category.

Montgomery County Personnel Regulations (MCPR), 2001, Section 27, Promotion,
which states in applicable part:

27-1. Policy on promotion.

(d) A department director must not give a temporary promotion to an
employee unless the employee:

2 Meets the minimum qualifications for the vacant position.
ISSUES
Was the County’s decision on Appellant’s application arbitrary and capricious, illegal, or
based on political affiliation or other non-merit factors, or announced examination and scoring

procedures that were not followed?

ANALYSIS AND CONCLUSIONS

In MSPB Case No. 13-12, the Board ordered that “Appellant is to be placed on the
eligible list for the Transit Information Systems Technician” and that “Appellant is to be granted
priority consideration for the next Transit Information Systems Technician vacancy”. Under the
applicable Personnel Regulations, priority consideration requires the County to consider “a
candidate for appointment, reassignment, or promotion to a vacant position before others are
considered. It does not guarantee that the candidate will be selected for appointment,
reassignment, or promotion.” MCPR § 1-56.

In the instant case, the County interviewed the Appellant on November 27, 2013. The
other candidates were not interviewed until January 17, 2014. Appellant was interviewed by an
appropriate panel and received a below average rating. At the conclusion of the interview, the
consensus of the panel was that “Appellant should not be offered the position because he did not
demonstrate an acceptable level of skill and experience for any of the five criteria for the position
— Job Qualification, Problem Solving/Judgment, Results Orientation, Planning and Organization,
and Personal Accountability and Ethics.”® County’s Response at 2. Appellant responded to the

® The Board finds, and Appellant does not contest, that the County’s selection criteria were legitimate and valid
criteria upon which to base a selection decision for the TIST position.
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County’s submission, contending that the “below average” rating was “an effort to overshadow
the lack of integrity exercised by the interviewing panel in the selection made to fill the two
vacant positions” Appellant’s Supp. Reply.

To afford bona fide priority consideration, the County was required to: (1) refer the
Appellant’s application for consideration by itself, without competition or comparison with other
candidates, and (2) afford “real, actual, genuine, and not feigned” consideration of his
qualifications. See, e.g., Perry v. Dep’t. of the Army, 992 F.2d 1575, 1579 (Fed. Cir. 1993).
Whether priority consideration “was given must be reviewed based on the totality of the
circumstances.” Id. Priority does not guarantee selection.

Referral for Non-Competitive Consideration

With respect to the first requirement — referral for non-competitive consideration — the
County asserts that Appellant was “interviewed before other candidates were considered.”
County’s Response at 2. Appellant does not contest that the County did so. Accordingly, the
County has fulfilled the requirement to refer Appellant’s application for consideration by itself,
without competition or comparison with other candidates. Perry, 992 F. 2d at 1579.

Genuine Consideration

With respect to the second requirement — “real, actual, genuine, and not feigned”
consideration — Appellant claims that “after nearly two years in the position one would logically
conclude that I would’ve rated higher in at least one if not more of the areas being evaluated.”
Appellant’s Supp. Reply. The Board finds otherwise.

The County offered detailed reasons why the interview panel rated Appellant below
average in all categories. For example, Appellant’s response to the tools and test equipment
question only indicated that he had experience working with a multi-meter, screwdriver, and
utility knife. When asked about inventory management, Appellant said that he used whatever
was on his work computer without providing any details about the programs or processes in
place. With respect to customer service, Appellant mentioned that he worked with bus operators
under time constraints, but provided no examples or when or how he was able to communicate
effectively with individuals who lack a technical background. When asked about performing
preventative maintenance, Appellant said that it was more important to be big picture oriented,
whereas the desired response was that it is more important to be detail oriented so as not to miss
anything when performing all the steps in the process. These detailed examples of Appellant’s
deficient performance in his interview demonstrate that the County made a “real, actual, genuine,
and not feigned” evaluation of Appellant’s application. Perry, 992 F.2d at 1579.

The Board does not find any evidence in the record to substantiate Appellant’s belief that
he was not provided with priority consideration. Rather, it appears that Appellant simply did not
interview well. Accordingly, we find that under the totality of the circumstances, the County has
afforded the Appellant bona fide priority consideration.
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ORDER

Based on the above, the Board denies Appellant’s appeal of his nonselection for the
position of Transit Information System Technician, IRC11302.

If any party disagrees with the decision of the Merit System Protection Board, pursuant to
Montgomery County Code, Section 33-15, Judicial review and enforcement, and MCPR, Section
35-18, Appeals to court of MSPB decisions, an appeal may be filed with the Circuit Court for
Montgomery County, Maryland County, Maryland in the manner prescribed under the Maryland
Rules, Chapter 200, Rule 7-202.

For the Board
September 30, 2014

CASE NO. 14-43

FINAL DECISION AND ORDER

This is the Final Decision of the Montgomery County Merit System Protection Board
(Board or MSPB) on Appellant’s appeal challenging his nonselection for a Program Manager [
(PM) position with the Montgomery County Division of General Services (DGS). The County
filed its response (County’s Response) to the appeal on May 19, 2014 which included six
attachments.! Appellant filed a response (Appellant’s Reply) on June 9, 2014, which included
one attachment.? The appeal was considered and decided by the Board.

FINDINGS OF FACT

On March 24, 2014, Appellant, an Equipment Maintenance Crew Chief (EMCC) with the
Division of Fleet Management Services (Fleet Management) in the Department of General
Services (DGS) applied for a position of Program Manager | (PM) with Fleet Management in
DGS, IRC13882. County’s Response at 1. The Office of Human Resources (OHR) received
thirty-three applications for this position. Id. According to the County, OHR reviewed the
applications to determine which applicants met the minimum qualifications for the position. Id.
Four of the thirty-three met the minimum qualification and were placed on the eligible list with a
rating of “Qualified.” 1d. On March 26, 2014, Appellant was notified of OHR’s determination
that he was not qualified for the PM position. Appellant’s Appeal; Appellant’s Reply at 1;
County’s Response at 1.

! The County’s attachments were: Attachment 1 — Job Vacancy Announcement for the Program Manager | position;
Attachment 2 - Affidavit of the Human Resources Specialist; Attachment 3 — Copy of the Class Specification for the
Program Manager | position; Attachment 4 — Copy of the Appellant’s Resume; Attachment 5 — Copy of the Class
Specification for the Appellant’s current position; and Attachment 6 — Explanation of Equivalencies for Education
and Experience that appears on OHR website..

2 Appellant’s attachment was a Copy of the Job Vacancy Announcement for the Program Manager | position.
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This appeal followed.

POSITIONS OF THE PARTIES

Appellant:

- Appellant applied for the PM position and was denied the position because OHR
notified him that he did not meet the minimum qualification for the position.

- Appellant was told that he did not meet the minimum qualifications because he
did not have the professional experience required by the PM vacancy
announcement.

- Appellant was made to understand that professional experience means that he did
not have experience in a job that required a college degree.

- Appellant recently learned that OHR interviewed at least two candidates who are
in the same class and grade as he is currently in with the County.

- To the best of Appellant’s knowledge, these two individuals have never held a job
that requires a college degree.

- Appellant has noted inconsistencies surrounding the professional experience
requirements with PM vacancy announcements.

- Appellant decided to appeal based on information that he did not discover until
after the ten (10) day filing period.

- Appellant meets all minimum qualifications and most preferred criteria for the
PM position.

- Appellant wants to be retroactively placed on the eligible list as Qualified and
granted an interview.

County:

- Appellant’s appeal is untimely.

- Appellant was notified on March 26, 2014 that he did not meet the minimum
qualifications for the position because of his lack of professional experience.

- Appellant should have filed a timely appeal at the time he was notified of his
nonselection.

- The period of ten (10) working days to file an appeal with the MSPB under the Personnel
Regulations begins to run after an applicant receives notice that he will not be appointed
to a County position.

- Even if Appellant’s complaint was timely, there is no basis for granting his appeal.

— The OHR Business Operations, Classification and Compensation team determines the
requirements for each and every County position. This team determines whether a
position is professional, technical, clerical, etc. by applying universal classification
standards.

- The Job Vacancy Announcement and the Class Specification states that the PM is a
professional level position.

— Appellant cannot meet his burden of proof under the personnel regulations and County
Code to show that the County’s decision on his application was arbitrary and capricious,
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illegal, based on political affiliation, failure to follow announced examination and scoring
procedures, or non-merit factors.

- The Board should dismiss the appeal based on it being untimely.

APPLICABLE CONTRACTUAL PROVISIONS, CODE PROVISIONS, AND
REGULATIONS

Montgomery County Code, Chapter 1, General Provisions, Article 3. The Meaning
of Provisions of This Code, Section 1-301, Rules of interpretation, which states in applicable
part,

The following rules of interpretation apply to resolutions adopted by the Council and to
laws enacted by the Council in legislative session:

3) How to compute deadlines. If the Code requires or allows a person to perform
an act within a specific time period measured in days, the person must compute
the deadline in the following manner:

a. Count the day after the event as the first day of the period, if the period follows an
event.

b. Count the remaining number of days in the period . . . .

C. Do not count the last day if it is a Saturday, Sunday, or legal holiday or if the

office where the person must file a paper or perform an act is not open during the
regular hours of that office.

Montgomery County Code, Chapter 33, Personnel and Human Resources, Section
33-9, Equal employment opportunity and affirmative action, which states in applicable part,

(© Appeals by applicants. Any applicant for employment or promotion to a merit
system position may appeal decisions of the Chief Administrative Officer with
respect to their application for appointment or promotion... Appeals alleging that
the decisions of the Chief Administrative Officer were arbitrary and capricious,
illegal, based on political affiliation, failure to follow announced examination and
scoring procedures, or nonmerit factors, may be filed directly with the Merit
System Protection Board.

Montgomery County Personnel Regulations (MCPR), 2001 (as amended January
18, 2005, July 31, 2007, and October 21, 2008), Section 6, Recruitment and Application Rating
Procedures, which states in applicable part:

6-4. Reference and background investigation requirements; Review of
applications.
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(@) (1) The CAO may establish reference and investigation requirements for
County positions to verify prior work performance, experience, and job-related personal
characteristics of applicants and employees.

Montgomery County Personnel Regulations (MCPR), 2001 (as amended February
15, 2005, October 21, 2008, November 3, 2009, July 27, 2010 and February 8, 2011), Section
35, Merit System Protection Board Appeals, Hearings, and Investigations, which states in
applicable part:

35-2. Right of appeal to MSPB.

(c) An applicant or employee may file an appeal directly with the MSPB over a
denial of employment.

35-3. Appeal period.

(&) An employee has 10 working days to file an appeal with the MSPB in writing
after the employee: . . .

(5) knows or should have known of a personnel action.
(b) An applicant has 10 working days to file an appeal with the MSPB in writing
after the applicant receives notice that the applicant will not be appointed to a

County position.

ISSUE

Is Appellant’s appeal timely?

ANALYSIS AND CONCLUSIONS

Appellant’s Appeal To The Board Is Untimely.

Under applicable personnel regulations, Appellant had ten (10) working days to file an
appeal challenging a denial of employment. . It is undisputed that Appellant was notified by the
County on March 26, 2014, of its determination that Appellant did not meet the minimum
qualifications for the vacant PM position in DGS. Thus Appellant had notice of his denial of
employment on March 26, 2014.2 Ten working days from that date would have been April 9,
2014. However, Appellant did not file his appeal until April 28, 2014, more than ten working
days after it was due. See Appellant’s Appeal.

3 1t is well-established under Board precedent that a denial of employment occurs when the County provides notice
that an employee or applicant does not meet the minimum qualifications for a position or other notice that the
employee or applicant will not receive further consideration for a position. MSPB Case No. 14-12; MPSB Case No.
10-10; cf. MSPB Case No. 14-41 (where Appellant has been deemed “qualified” for position and placed on eligible
list, but no selection has been made yet, Board lacks jurisdiction over appeal because no denial of employment has
occurred); MSPB Case No. 14-16 (same); MSPB Case No. 14-14 (same).
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Appellant acknowledges that his appeal was untimely but he asserts that he was unaware
of the basis for filing an appeal until he learned that two individuals, who in his view had
comparable qualification to his own, were deemed qualified and interviewed for the position.
Appellant further asserts that the Board, by sending an Acknowledgement Order in response to
his facially-untimely appeal, has already determined that his appeal is timely. Neither of these
arguments excuses the untimeliness of his appeal.

As an initial matter, the Board’s issuance of an Acknowledgment Order in response to the
filing of Appellant’s appeal in no way can be deemed an adjudication of any issue in his appeal.
Nor could it reasonably be read to do so. There is no reference in that Order to the timeliness of
Appellant’s appeal and nothing from which a conclusion could be drawn that the Board had
made a final decision on the timeliness of the appeal. In certain circumstances the Board will
issue Show Cause orders requesting that the parties address specific issues. But irrespective of
whether such an order has been issued, unless and until the Board issues an order addressing a
specific issue, that issue remains open through the Board’s final disposition of the appeal.

Appellant’s second argument is similarly unavailing. Appellant complains in this case
that the OHR wrongly determined that he was unqualified for the PM position. His assertion that
“it would have been impossible . . . to have filed an appeal in good faith within ten (10) days of
notification, as [he] was unaware of any wrongdoing at the time” is simply incorrect. That he
may have discovered evidence at a later date that might have supported his claim does not
change the fact that at the time he was notified of the determination of his lack of qualifications
for the position he knew or should have known whether he believed that decision was correct.
Appellant’s challenge hinges on the County’s interpretation of the requirement for “professional
experience.” If he thought OHR had erroneously applied that definition with respect to his
application then he should have timely filed an appeal. That he subsequently discovered evidence
that he believed might have bolstered his appeal does not excuse the untimeliness of his appeal.

The Board in the past has not waived the 10-day filing limit for filing an appeal and there
1s no basis for it to do so here. Accordingly, Appellant’s appeal must be dismissed as untimely.

ORDER

Based on the foregoing, the Board hereby dismisses Appellant’s appeal regarding his
denial of employment based on OHR’s determination that he did not meet the minimum
qualifications for the PM position in DGS as untimely.

If any party disagrees with the decision of the Merit System Protection Board, pursuant to
Montgomery County Code, Section 33-15, Judicial review and enforcement, and MCPR, Section
35-18, Appeals to court of MSPB decisions, an appeal may be filed with the Circuit Court for
Montgomery County, Maryland County, Maryland in the manner prescribed under the Maryland
Rules, Chapter 200, Rule 7-202.

For the Board
October 6, 2014
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CASE NO. 14-45

FINAL DECISION AND ORDER

On May 13, 2014 Appellant filed an appeal with the Merit System Protection Board
(MSPB or Board), challenging the May 9, 2014 determination by the Office of Human
Resources (OHR) that he did not meet the minimum qualifications for the Program Manager 11
(911 Coordinator), IRC 14342 position with the Montgomery County Police Department,
(Department). On June 10, 2014, the County notified the Board that OHR has suspended the
recruitment process for the Program Manager Il position in order to review the classification.
This process will include in part a review of the duties, responsibilities, and minimum
qualifications for this position.

It is longstanding Board precedent that an appeal must be dismissed as moot where an
agency completely rescinds the action appealed. MSPB Case No. 12-06 (2006); MSPB Case No.
14-11 (2014); see Hodge v. Dep'’t of Veterans Affairs, 72 M.S.P.R. 470 (1996). The County has
demonstrated to the Board that it has rescinded the action appealed by suspending the
recruitment process in order to review the classification and notifying all candidates who applied
for IRC 14342 that the position will not be filled at this time. Accordingly, the Board hereby
dismisses the appeal.

ORDER
Based on the above, the Board hereby dismisses Appellant’s appeal based on mootness.
If any party disagrees with the decision of the Merit System Protection Board, pursuant to
Montgomery County Code, Section 33-15, Judicial review and enforcement, and MCPR, Section
35-18, Appeals to court of MSPB decisions, an appeal may be filed with the Circuit Court for
Montgomery County, Maryland County, Maryland in the manner prescribed under the Maryland
Rules, Chapter 200, Rule 7-202.

For the Board
July 30, 2014

CASE NO. 15-01

FINAL DECISION AND ORDER

This is the Final Decision of the Montgomery County Merit System Protection Board
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(Board or MSPB) on Appellant’s appeal® challenging the determination by the Office of Human
Resources’ (OHR’s) Director to rescind a conditional offer of employment made to Appellant
based on his failure to disclose information he was directly asked about in the interview process.
The County filed its response (County’s Response) to the appeal, which included five
attachments.? Appellant filed a reply (Appellant’s Reply) to the County’s Response.
Subsequently, after a review of the written record, the Board requested the County provide
additional information. The County filed its response to this request (County’s Supplemental
Response), which included eight attachments.® The appeal was considered and decided by the
Board.

FINDINGS OF FACT

Appellant works for BAE Systems, Information Solutions. Appellant’s Response at 1;
Appellant’s Appeal, Attach. 4. He serves as a Suspense Analyst for BAE’s client, the Pension
Benefit Guaranty Corporation, processing premium payments. Id.

Appellant submitted his application for the Administrative Specialist 11, Grade 21
position, with the Montgomery County Employee Retirement Plans (MCERP). County’s

L After filing his appeal on July 8, 2014, Appellant provided the Board with various
documents concerning his appeal on July 14, 2014. Appellant did not, however, label his
documents. For ease of reference, the Board has done so. Appellant’s attachments to his appeal
consist of: Attachment (Attach.) 1 — Withdrawal of Conditional Offer of Employment Letter
from OHR’s Director, dated 07/02/14; Attach. 2 — Financial Background Disclosure Letter from
Appellant to N.M.; Attach. 3 — Re-announcement of Job Vacancy for the Administrative
Specialist Il position (#IRC13740); Attach. 4 — Appellant’s Resume; Attach. 5 — Email from
Appellant to L.H., dated 06/10/14; Attach. 6 — Six emails between Appellant and M.P., with
various dates, concerning the conditional offer of employment; Attach. 7 — Three emails between
Appellant and N.M., all dated 06/12/14, concerning the Background Investigation; Attach. 8 —
Three emails between Appellant and M.P., dated 06/19/14, concerning the status of the
conditional offer of employment; Attach. 9 — Kroll Release Form; and Attach. 10 — Financial
Background Disclosure Letter from Appellant to N.M.

2 The County’s attachments were: Attach. 1 — Email from M.P. to Appellant, dated
06/11/14; Attach. 2 — Withdrawal of Conditional Offer of Employment Letter from OHR’s
Director, dated 07/02/14; Attach. 3 — Affidavit of L.H. (H. Affidavit); Attach. 4 — Affidavit of
D.C. (C. Affidavit); and Attach. 5 — Financial Background Disclosure Letter from Appellant to
N.M.

% The County’s attachments were: Attach. A — Selection Panel Consensus Evaluation
Form for Appellant’s interview, dated 05/10/14; Attach. B — Selection Panel Individual
Evaluation Forms for Appellant’s interview, all dated 05/08/14; Attach. C — L.H.’s interview
notes; Attach. D — M.H.’s interview notes; Attach. E — Kroll Background Investigation of
Appellant; Attach. F — L.H.’s Check-list regarding General Office Overview for Appellant’s
interview; Attach. G — Affidavit of L.H. (H. Affidavit I1); and Attach. H. — Job Vacancy
Announcement for the Administrative Specialist 1l position (#IRC13740).
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Response at 1. The primary responsibility of MCERP is to administer the retirement benefit
programs, including handling the processing and payment of retirement annuities, as well as the
investment of the trust funds. County’s Supplemental Response, Attach. G, H. Affidavit II. The
incumbent of the Administrative Specialist 1l position in MCERP processes annuity payments
for retirees, prepares quarterly and annual financial reports, processes and tracks revenues and
expenditures, and ensures the activities of the County’s Retirement Plans are in compliance with
governance requirements, and administrative policies and procedures. County’s Supplemental
Response, Attach. H at 2; see also Appellant’s Appeal, Attach. 3, H. Affidavit.

During the selection process for the Administrative Specialist |1, Appellant had two
separate interviews — one with an interview panel* on May 8, 2014 and one solely with MCERP
Executive Director L.H. on June 10, 2014. County’s Response, Attach. 3, H. Affidavit & Attach.
4, C. Affidavit. According to both Ms. H. and Mr. C., during Appellant’s May 8 interview, Ms.
H. advised Appellant that because of the nature of MCERP’s business, MCERP would be
conducting a background investigation of the selected applicant, which would include a search of
the applicant’s criminal history, department of motor vehicles driving record and credit
information. Id. Both Ms. H. and Mr. C. asserted that Appellant was specifically asked during
the May 8 interview whether there was any negative information in his background that should
be disclosed and he responded “no” to this question. Id. According to Ms. H., she utilized her
Check-list during Appellant’s May 8 interview and personally checked off each item after
discussing it with Appellant. County’s Supplemental Response, Attach. G, H. Affidavit II. Item
5 on the Check-list states as follows:

Background Investigation — why it is performed, how it is performed, and that it
includes criminal, credit, and department of motor vehicle reports. Inform the
candidate that, due to the processing of millions of dollars in payments, the
position needs to have a clean report from all 3 sources. Ask whether there is
anything negative on the applicant’s report.

County’s Supplemental Response, Attach. F. Ms. H. states that after discussing Item 5 with
Appellant and Appellant responding that there was nothing negative in his background, she
wrote “No background issues” on her interview notes. County’s Supplemental Response,
Attach. G, H. Affidavit Il; see also County’s Supplemental Response, Attach. C.

During Ms. H.’s second interview with Appellant, she purportedly indicated to him that
she did not want to waste his time if there was any negative information in his background that
might preclude MCERP from offering him the position.> County’s Response, Attach. 3. Ms. H.
states that Appellant again assured her that there was nothing he needed to disclose. Id.

On June 11, 2014, Appellant was extended a conditional offer of employment with

4 The interview panel consisted of L.H., D.C., R.G., C.C., C.R. and M.H. County’s
Response, Attach. 3 & Attach. 4.

® As noted supra, the only attendees at this interview were Ms. H. and Appellant.
County’s Response, Attach. 3, H. Affidavit.
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MCERP, based on completion of a successful background investigation and medical history
review. County’s Response, Attach. 1; Appellant’s Appeal, Attach. 6. Attached to the email
extending the conditional offer of employment sent to Appellant by M.P. were the Kroll
Disclosure and Release Form (Kroll Form) for Appellant’s background investigation and a
Medical History Form for Appellant’s medical history review. Id. Appellant completed the
Kroll Form and sent it along with a Letter, entitled Financial Background Disclosure, to N.M.
Appellant’s Appeal, Attach. 7, Attach. 9 & Attach. 10; see also County’s Response, Attach. 5.
In the Financial Background Disclosure letter, Appellant indicated that he had delinquent
accounts on his credit report which would be seen once the County’s background check was
completed. 1d. According to Appellant, his mother, without his knowledge opened various
credit cards in his name. 1d. Once he found out, he came to an agreement with his mother to
settle the debts with the creditors. Id.

Appellant followed up with OHR about the status of his conditional offer of employment
on June 19, 2014. Appellant’s Appeal, Attach. 8. He was informed by M.P., a Human
Resources Specialist in OHR, that he had successfully passed the medical requirement for the
position but that OHR was awaiting receipt of his educational credentials as well as the results of
his background investigation. Id.

By letter dated July 2, 2014, the OHR Director notified Appellant he was withdrawing
the conditional offer of employment, based on Appellant’s failure to disclose negative
information on his credit report during the interview process. County’s Response, Attach.2;
Appellant’s Appeal, Attach. 1. Appellant was informed by the OHR Director that Appellant’s
failure to disclose the negative information during his interviews resulted in the County having
serious misgivings about Appellant’s integrity and ability to be involved with financial
transactions. Id.; see also County’s Response, Attach. 3, H. Affidavit.

This appeal followed.

POSITIONS OF THE PARTIES

Appellant:

- Appellant currently works in the Financial Operations Department of the Pension
Benefit Guaranty Corporation, a federal government agency that protects the
retirement incomes of American workers.

- As a Suspense Analyst, Appellant is responsible for processing daily premium
payments that exceed over one million dollars.

- As Appellant passed the federal government’s background investigation without
any problems, Appellant didn’t view his minor credit issues from the past as
negative background information that would cause his offer to be rescinded.

- Neither Ms. H. nor Mr. C. are being truthful about whether Appellant was
questioned by Ms. H. about his credit history. The word “credit” was not even
mentioned at either interview.

- While Ms. H. did inform Appellant that there would be a background
investigation, she only mentioned looking into Appellant’s criminal history.
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— The only concern Appellant had during the interview process was his
disappointing grades at Slippery Rock University. However, Appellant didn’t
hide this information; instead he let Ms. H. know he only had a 2.5 grade point
average.

- Appellant also told Ms. H. that he had been evicted from his apartment in 2010 as
he didn’t have enough financial aid to cover the rent.

- The hiring procedure that the MERP has adopted has and will continue to have a
disparate impact on African American candidates. There isn’t an African
American male on the MERP staff.®

- Minorities are individuals growing up in the ghetto and living in poverty and it
has become a norm within our culture for our parents to take out credit cards in
our name and use it as their own.

- Trust and integrity are an important aspect of Appellant’s life. Ms. H. and Mr. C.
are the ones who lack integrity.

County:

- The vacancy announcement for the Administrative Specialist 11 indicates that the
selected candidate would be required to successfully complete a medical history
review and background investigation prior to appointment.

- Both Ms. H. and Mr. C. attest to the fact that during the May 8 interview of
Appellant, Appellant was specifically asked if there was any negative information
in his background that should be disclosed. Appellant replied: “No”.

- During Appellant’s second interview with Appellant, Ms. H. bluntly stated to
Appellant that MCERP did not want to waste his time if there was any negative
information in his background that might preclude an offer of employment.
Again, Appellant stated there was nothing that he needed to disclose.

- When Appellant was extended a conditional offer of employment, the offer was
conditioned on successful completion of a background investigation.

- The conditional offer letter also noted that the offer was conditioned on the
accuracy of non-medical information that Appellant had provided during the
application process, and on the absence of any additional information that
materially bears upon Appellant’s qualifications and suitability for employment.

- Finally, the conditional offer letter indicated that while Appellant’s medical
fitness for employment was under review, if the County received new non-
medical information evidencing a job-related factor that would hinder Appellant’s
satisfactory performance of the duties and responsibilities of the position, or
evidence that Appellant had submitted inaccurate information of a material
nature, the County reserved the right to withdraw the conditional job offer.

- It is noteworthy that Appellant thought it was significant enough to address the

® To the extent Appellant is alleging discrimination in connection with the rescission of
his conditional offer of employment, the Board lacks jurisdiction to consider such a claim. See
Montgomery County Code, Section 33-9 cited infra; Montgomery County Personnel
Regulations, 2001, Section 35-2(d) cited infra; MSPB Case No. 14-40. Accordingly, the Board
will not address this allegation.
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delinquent credit accounts in advance of the credit report being run on him but not
when he was asked about any negative information in his background during his
interviews.

- Trust and integrity are of paramount importance in a position that provides
administrative support in an office that handles financial transactions. The failure
of Appellant to disclose negative credit information during his interviews raises
issues of trust and integrity.

- Ms. H. only checked off item 5 on her Check-list after reviewing with Appellant
the purpose of the background investigation, that the investigation included
criminal, credit and department of motor vehicle reports, and that Appellant
would need to have a clean report from all three sources. She wrote “No
background issues” on her interview notes only after Appellant assured her he had
nothing negative in his background.

- The Board has repeatedly held that making false statements or misrepresentations
is serious misconduct which affects an individual’s reliability, veracity,
trustworthiness and fitness for employment. The County submits that failing to
disclose information that an applicant is directly asked about in the interview
process is equivalent to a misrepresentation.

- Appellant cannot meet his burden of proof under the Personnel Regulations and
County Code to show that the County’s decision on his application was arbitrary
and capricious, illegal, based on political affiliation, failure to follow announced
examination and scoring procedures, or non-merit factors.

APPLICABLE LAWS AND REGULATIONS

Montgomery County Code, Chapter 33, Personnel and Human Resources, Section
33-9, Equal employment opportunity and affirmative action, which states in applicable part,

(©) Appeals by applicants. Any applicant for employment or promotion to a
merit system position may appeal decisions of the Chief Administrative
Officer with respect to their application for appointment or promotion.
Appeals alleging discrimination prohibited by chapter 27,” “Human
Relations and Civil Liberties,” of this Code, may be filed in the manner
prescribed therein. Appeals alleging that the decisions of the Chief
Administrative Officer were arbitrary and capricious, illegal, based on
political affiliation, failure to follow announced examination and scoring
procedures, or non-merit factors, may be filed directly with the Merit
System Protection Board. . . . The Board may order such relief as is
provided by law or regulation.

" Montgomery County Code, Chapter 27, prohibits discrimination on the bases of race,
color, religious creed, ancestry, national origin, marital status, age, sex, disability, genetic status,
presence of children, family responsibilities, source of income, sexual orientation, or gender
identity.
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Montgomery County Code, Chapter 33, Personnel and Human Resources,
Section 33.14, Hearing authority of Board, which states in applicable part,

(© Decisions. Final decisions by the Board shall be in writing, setting forth
necessary findings of fact and conclusions of law. A copy of such
decision shall be furnished to all parties. The Board shall have authority
to order appropriate relief to accomplish the remedial objectives of this
article, including but not limited to the following:

(3) Order priority consideration be given to employee found qualified
before consideration is given to other candidates; . . .

Montgomery County Personnel Regulations (MCPR), 2001 (as amended January
18, 2005, July 31, 2007, October 21, 2008, July 20, 2010, July 12, 2011, July 24, 2012,
December 11, 2012, and June 25, 2013), Section 6, Recruitment and Application Rating
Procedures, which states in applicable part:

6.4. Reference and background investigation requirements; Review of
applications.

@ 1) The CAO may establish reference and investigation requirements
for County positions to verify prior work performance, experience,
and job-related personal characteristics of applicants and
employees.

(2)  The CAO must ensure that all reference checks, background
investigations, and criminal history records checks of employees
and applicants are conducted as required under County, State, and
Federal laws or regulations.

3) All applicants and employees must comply with established
reference and investigation requirements.

(b) The OHR Director must review and evaluate an application submitted to
determine if the applicant is eligible for the announced vacancy. The
OHR Director may disqualify an applicant at any point in the hiring
process if:
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2 the applicant submits inaccurate or false information in the
application or associated forms;

5) there is evidence of a job-related factor that would hinder or
prohibit the applicant’s satisfactory performance of the duties and
responsibilities of the position; or

(6) the applicant fails to comply with established procedures or
reference and investigatory requirements.

Montgomery County Personnel Regulations (MCPR), 2001 (as amended February
15, 2005, October 21, 2008, November 3, 2009, July 27, 2010, an February 8, 2011), Section
35, Merit System Protection Board Appeals, Hearings and Investigations, which states in
applicable part:

35-2. Right of appeal to MSPB.

(© An applicant or employee may file an appeal directly with the MSPB over
a denial of employment.

(d) An employee or applicant may file an appeal alleging discrimination
prohibited by Chapter 27 of the County Code with the Human Relations
Commission but must not file an appeal with the MSPB.

ISSUE

Has Appellant shown that the County’s rescission of its conditional offer of employment
made to Appellant was arbitrary, capricious, or otherwise not in accordance with law?

ANALYSIS AND CONCLUSIONS

As the County correctly points out, Appellant has the burden of proving that the
County’s decision to rescind its conditional offer of employment was arbitrary, capricious or
based on other non-merit factors. Montgomery County Code, Section 33-9(c). The Board
concludes that Appellant has failed to meet this burden.

The County has the right to establish the qualifications for a position and conduct a
background investigation before selecting an applicant for a position. MCPR, 2001, § 6-4(a)(1).
It is clear from the record of evidence in this case, that Appellant was informed during the
interview process that, if selected, he would be subject to a background investigation. County’s
Response, Attach. 3, H. Affidavit & Attach. 4, C. Affidavit; County’s Supplemental Response,
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Attach. F & Attach. G, H. Affidavit II. While Appellant asserts that the word “credit” was never
used during his interviews, Appellant does concede that he was told by Ms. H. that a background
investigation would be conducted. Appellant’s Reply at 1-2.

The Board considered the position the Appellant was applying for — a position requiring a
high degree of public trust and integrity and requiring a seasoned experienced professional in all
aspects of financial transactions and administration. The Board, in considering its final opinion,
took into account that Appellant was already entrusted to a significant financial portfolio in his
federal work requiring a seasoned employee with excellent sound judgment qualities. In one
instance, the Appellant conceded that he was essentially familiar with background checks in
general for financial-type positions. Appellant’s Reply at 1. At one point, he indicated that once
he did not receive the same financial background form as was provided by his current employer,
he took it upon himself to determine what to submit or not submit. Id. at 3. The Appellant
admits to a shortcoming in not providing more information on his initial interview. As a
seasoned financial and administrative support expert, the Board considered that the Appellant
was savvy enough to know that any small or significant financial discrepancy in his background
check would eliminate him from further advancement in the interview process.

Thus, if Appellant was hired, he would have fiduciary responsibilities.® Again, as an
employee with fiduciary responsibilities, Appellant would be held to a higher standard of
conduct. Given the fact that at the time he applied, he had fiduciary responsibilities on behalf of
the federal government and had undergone a federal background investigation for that position,
Appellant should have recognized that any blemish on his credit record, even if it had eventually
been resolved, could call into question his fitness for the County’s position. Therefore, the
Board finds that even if Appellant did not hear the word “credit” during the interview process,
Appellant, who at the time was in a fiduciary position, should have been more forthcoming when
asked about negative background information and explained the credit delinquencies in his past.

The County is authorized under MCPR 6.4(b)(2) to withdraw a conditional offer of
employment “at any time in the hiring process” if “the applicant submits inaccurate or false
information in the application or associated forms.” This regulation is broad enough to
encompass inaccurate or incomplete information provided in the interview process. By failing
to disclose the issues with his credit history, irrespective of whether he heard the word “credit”
used in connection with the background investigations he would be required to undergo,
Appellant failed to provide complete and accurate information in the application process.®

8 According to Black’s Law Dictionary, a fiduciary “is a person holding the character of
a trustee . . . .in respect to the trust and confidence involved in it and the scrupulous good faith
and candor it requires. . . .” Black’s Law Dictionary, available on line at
http://thelawdictionary.org/fiduciary/.

® We need not decide whether the rescission of the conditional offer was also consistent
with MCPR 6.4(b)(5), which allows rescission where “there is evidence of a job-related factor
that would hinder or prohibit the applicant’s satisfactory performance of the duties and
responsibilities of the position.” The Board makes no findings as to Appellant’s integrity or
trustworthiness. Simply that he did not provide full and accurate information during the
interview process is a sufficient basis for the County to withdraw its offer.
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Therefore, the Board finds that the County was justified in rescinding its conditional offer of
employment to Appellant.

ORDER

Based on the above analysis, the Board denies Appellant’s appeal of OHR’s rescission of
his conditional offer of employment.

If any party disagrees with the decision of the Merit System Protection Board, pursuant to
Montgomery County Code, Section 33-15, Judicial review and enforcement, and MCPR, Section
35-18, Appeals to court of MSPB decisions, an appeal may be filed with the Circuit Court for
Montgomery County, Maryland County, Maryland in the manner prescribed under the Maryland
Rules, Chapter 200, Rule 7-202.

For the Board
February 9, 2015

CASE NO. 15-02

FINAL DECISION AND ORDER

This is the Final Decision of the Montgomery County Merit System Protection Board
(Board or MSPB) on Appellant’s appeal challenging the determination by the Office of Human
Resources (OHR) to no longer consider Appellant for the position of Public Safety
Communications Specialist I (PSCS 1) in the Communications Section of the Department of Fire
and Rescue Services (DFRS). The County filed its response (County’s Response) to the appeal,
which included five attachments.® Appellant did not file any reply to the County’s Response.
The appeal was considered and decided by the Board.

FINDINGS OF FACT

Appellant applied for the position of PSCS I in DFRS on July 23, 2014. County’s
Response at 1. The vacancy announcement for the PSCS I indicated that there would be a multi-
step rating process for the position. County’s Response, Attach. 1 at 3-4. First, OHR would
review all applicants to ensure they met the minimum qualifications for the position. 1d. at 3.
Then, those applicants meeting the minimum qualifications would be scheduled for a written

! The County’s attachments were: Attachment (Attach.) 1 — Job Vacancy
Announcement for Public Safety Communications Specialist | (IRC15062); Attach. 2 — Email
from the HRS to Appellant, dated 08/21/14, notifying him that he did not have to retake the
assessment tests; Attach. 3 — Email from the HRS to Appellant notifying him of the dates and
times available for the oral interview; Attach. 4 — Affidavit of the HRS; and Attach. 5 — Emails
from Appellant to the HRS, dated 09/25/14 and 09/30/14, requesting an update as to the status of
his application.
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exam. ld. Those passing the written exam would be scheduled for the computerized
examination. Id. Finally, all applicants who passed the computerized examination would be
scheduled for a structured interview. Id. at 4. As a result of the structured interview, the
applicants would receive a rating of “Well Qualified” or “Qualified”. Id. Those rated “Well
Qualified” would be placed on the Eligible List. Id.

The vacancy announcement also indicated that applicants on the Eligible List for the
PSCS position (vacancy announcement IRC12938) with the Montgomery County Police (Police
Department), who wished to be considered for the DFRS PSCS | position had to apply for this
job but would not need to take the assessment testing. County’s Response at 1-2; County’s
Response, Attach. 1 at 2. As Appellant had been placed on the Eligible List for IRC12938,2 he
contacted the Human Resources Specialist (HRS) handling the DFRS vacancy, about the need to
retake the assessment testing. County’s Response at 2; County’s Response, Attach. 2. The HRS
informed Appellant that he did not need to retake the assessments and she would be in contact
with him once the other applicants had completed the testing phases. Id.

Finally, the vacancy announcement indicated that “[a]ll notifications about the hiring
process, written examinations, computerized examination and interview will be via email. It is
the applicant’s responsibility to frequently check and respond to emails, . . .” County’s
Response, Attach. 1 at 4 (emphasis added).

On September 11, 2014, the HRS sent Appellant, along with all the other candidates who
had passed the assessment testing, an email indicating that they were moving on to the next
phase of the hiring process — the structured interview. County’s Response at 2; County’s
Response, Attach. 3. The candidates were provided with a list of available dates and times for
the interview and asked to select their first, second, and third choices and email these choices to
the HRS. Id. Appellant never responded to the HRS’ email.> County’s Response at 2; County’s
Response, Attach. 4. The deadline for completing the oral interview process was September 22,
2014. 1d. As Appellant failed to respond to the HRS’ email, she determined that he would no
longer be considered for the PSCS | position. 1d.

PROCEDURAL HISTORY

After reviewing Appellant’s instant appeal, as well as his appeals in Cases 15-04, 15-05,
15-06 and 15-07, on October 21, 2014, the Board issued a Show Cause Order, giving Appellant
until October 28, 2014 to respond and show good cause why the Board should not summarily
dismiss this appeal, as well as the others cited above.* Show Cause Order; see, e.g., MSPB Case

2 Appellant’s nonselection for the PSCS position with the Police Department was the
subject of his appeal in MSPB Case No. 15-04.

% Appellant did send the HRS an email on 09/26/14 and again on 09/30/14, asking about
the status of his application. County’s Response at 2; County’s Response, Attach. 5.

4 As noted above, the Show Cause Order also included the instant case as well as
Appellant’s cases 15-06, 15-07 and 15-08. Having reviewed the entire record in each of these
other cases, the Board has decided to issue decisions addressing the merits of these other cases.
Final Decision, MSPB Case No. 15-04, at 2 n.2.
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14-13 (2014); MSPB Case 14-48 (the Board does not have jurisdiction over claims of
discrimination).

Appellant failed to respond to the Show Cause Order. Thereafter, on January 13, 2015,
the County filed a Motion to Dismiss and Impose Sanctions. In its Motion to Dismiss, the
County noted that Appellant failed to respond to the Board’s Show Cause Order. Motion to
Dismiss at 1, 2. The County also sought to have the Board impose sanctions on Appellant in all
cases subject to the Board’s Show Cause order as well as in MSPB Cases No. 15-14 and 15-15,
even though they were not the subjects of the Show Cause Order. Motion to Dismiss at 3.

On February 17, 2015, the Board issued a Final Decision in Appellant’s MSPB Case No.
15-04. In that Final Decision, the Board granted the County’s Motion to Dismiss. Final
Decision at 7. However, the Board indicated that it was it is denying the County’s Motion to
Dismiss as to Cases 15-02, 15-06, 15-07, 15-08, 15-14, and 15-15. Id. n.5. It also denied the
County’s request for sanctions. Id.

POSITIONS OF THE PARTIES

Appellant:

- Appellant was denied the PSCS position under vacancy announcement IRC12938
but has not been told who the background investigator handling his application is.

- Appellant’s passing scores should count for vacancy announcement IRC15062.

- Appellant attempted twice to contact the HRS to determine the status of his
application for vacancy announcement IRC15062.

County:

- The vacancy announcement for the PSCS 1 position indicated that the rating
process would be a multi-step one. The last phase of the rating process was the
structured interview process.

- The results of the structured interview process would determine whether a
candidate was “Well Qualified” or “Qualified” for the position.

- Appellant failed to respond to the HRS’ request to schedule an oral interview.

- Based on Appellant’s failure to timely respond to the interview request, he was
dropped from consideration for the PSCS position.

APPLICABLE LAW AND REGULATIONS

Montgomery County Code, Chapter 33, Personnel and Human Resources, Section
33-9, Equal employment opportunity and affirmative action, which states in applicable part,

(© Appeals by applicants. Any applicant for employment or promotion to a merit
system position may appeal decisions of the Chief Administrative Officer with
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respect to their application for appointment or promotion. . . . Appeals alleging
that the decisions of the Chief Administrative Officer were arbitrary and
capricious, illegal, based on political affiliation, failure to follow announced
examination and scoring procedures, or non-merit factors, may be filed directly
with the Merit System Protection Board. . . . .

Montgomery County Personnel Regulations (MCPR), 2001 (as amended January
18, 2005, July 31, 2007, October 21, 2008, July 20, 2010, July 12, 2011, July 24, 2012,
December 11, 2012, and June 25, 2013), Section 6, Recruitment and Application Rating
Procedures, which states in applicable part:

6-2.  Announcement of open jobs.

@ The OHR Director:

2 must include in a vacancy announcement information about job
duties, minimum qualifications, any multilingual requirements, the
rating process including the rating criteria, and other requirements
for the position; . . .

6-5. Competitive rating process.

@ The OHR Director must establish a competitive rating process to create an
eligible list for employment or promotion, unless the OHR Director
determines that a non-competitive process is appropriate under Section 6-7
or 27-2(b) of these Regulations.

(b) The OHR Director must include in the vacancy announcement in the jobs
bulletin on the County Website or in the printed Montgomery County jobs
bulletin a description of the competitive rating process and rating criteria
that will be used to create the eligible list.

Montgomery County Personnel Regulations (MCPR), 2001 (as amended February
15, 2005, October 21, 2008, November 3, 2009, July 27, 2010, an February 8, 2011), Section

35, Merit System Protection Board Appeals, Hearings and Investigations, which states in
applicable part:

35-2. Right of appeal to MSPB.
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(© An applicant or employee may file an appeal directly with the MSPB over
a denial of employment.

ISSUE

Was the County’s decision on Appellant’s application arbitrary and capricious, illegal, or
based on political affiliation or other non-merit factors, or announced examination and scoring
procedures that were not followed?

ANALYSIS AND CONCLUSIONS

The Personnel Regulations require that the OHR Director include in the job vacancy
announcement the rating process and rating criteria that will be used to create an eligible list.
MCPR, 2001, Section 6-5(b). The Board finds that OHR complied with this requirement with
regard to vacancy announcement IRC15062. The vacancy announcement clearly describes the
multi-step rating process for applicants — review of minimum qualifications, written test,
computerized test and structured interview. County’s Response, Attach. 1 at 3-4. The
announcement notes that the results of the structured interview would be used to determine
which of the candidates were “Well Qualified” and which were “Qualified”. Id. at 4. Those
deemed “Well Qualified” would be placed on the Eligible List. Id.

The record of evidence in this case indicates that Appellant was sent an email on August
21, 2014 by the HRS, informing him that as he had previously passed the assessment tests for the
PSCS position under vacancy announcement IRC12938, he did not need to retake the assessment
tests again. County’s Response, Attach. 2. The record of evidence also indicates that on
September 11, 2014 the HRS sent Appellant another email, requesting he select three dates and
times for his structured interview. County’s Response, Attach. 3 & Attach. 4. Appellant failed to
comply with the HRS’ request to schedule an interview. County’s Response at 2; County’s
Response, Attach. 4. As the vacancy announcement explicitly stated that the structured
interview was a critical part of the rating process, County’s Response, Attach. 1 at 4, the Board
finds that OHR was correct to drop Appellant from consideration for the PSCS position after he
failed to respond to the email from the HRS, asking him to schedule the interview.®

ORDER
Based on the above analysis, the Board denies Appellant’s appeal from OHR’s

determination not to further consider him for the position of Public Safety Communications
Specialist | with DFRS.

> Appellant was placed on notice by the vacancy announcement that the notification
about the interview would be via email and it was his responsibility to frequently check and
respond to emails from the County about the vacancy. County’s Response, Attach. 1 at 4.
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If any party disagrees with the decision of the Merit System Protection Board, pursuant to
Montgomery County Code, Section 33-15, Judicial review and enforcement, and MCPR, Section
35-18, Appeals to court of MSPB decisions, an appeal may be filed with the Circuit Court for
Montgomery County, Maryland County, Maryland in the manner prescribed under the Maryland
Rules, Chapter 200, Rule 7-202.

For the Board
February 25, 2015

CASE NO. 15-03

FINAL DECISION AND ORDER

This is the Final Decision of the Montgomery County Merit System Protection Board
(Board or MSPB) on Appellant’s appeal challenging the determination by the Office of Human
Resources (OHR) Director to rescind a conditional offer of employment made to Appellant
based on the results of a background investigation. The County filed its response (County’s
Response) to the appeal, which included two attachments.® Appellant replied to the County’s
Response (Appellant’s Reply) with several exhibits. The appeal was considered and decided by
the Board.

FINDINGS OF FACT

Appellant applied for the position of Bus Operator with the Department of Transportation
(DOT or Department) and was given a conditional offer of employment on June 27, 2014. See
County’s Response at 1. The offer of employment was contingent upon Appellant’s successful
clearance of a background investigation. Id.

Appellant did not pass the background investigation performed by OHR. County’s
Response at 1. On August 11, 2014, the OHR Director, notified Appellant that the conditional
job offer was being withdrawn because he did not pass the background investigation. Id.

This appeal followed.

POSITIONS OF THE PARTIES

Appellant:

- Appellant was given a conditional offer of employment for the Bus Operator
position.

! The County’s attachments were: Attachment 1 — Copy of OHR’s August 4, 2014 Letter to Appellant Withdrawing
Contingent Job Offer, and Attachment 2 — Copy of Appellant’s Background Investigation Report.
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— Appellant completed all that was required of him during the hiring process for the
Bus Operator position.

- The negative items on Appellant’s background report are in the past.

- Currently, there is not anything that would prohibit the Appellant from
performing the assigned duties of a Bus Operator.

- Appellant should be considered by present ability.

County:

- The conditional offer of employment to Appellant indicated it was contingent on a
satisfactory background check. The background check done by OHR showed multiple
criminal convictions.

- It is reasonable to consider how long ago the offensive conduct occurred. However,
Appellant’s offensive conduct was not in the very distant past, as Appellant’s assault,
theft, and rogue and vagabond convictions occurred only four years ago.

- The County is sympathetic to the Appellant’s desire to move forward and to focus on the
present and the future rather than the past.

- While that might be possible for some County jobs, a Bus Operator position, with its
requirement of regular and continuous contact with the public, is not one of those
positions.

- To put Appellant in the driver’s seat of a County Ride-On bus, notwithstanding his
relatively recent criminal convictions for assault and theft, could expose the County to
significant damages for negligent hiring should there be an incident or altercation on the
bus.

APPLICABLE CONTRACTUAL PROVISIONS, CODE PROVISIONS, AND
REGULATIONS

Montgomery County Code, Chapter 33, Personnel and Human Resources,
Section 33-9, Equal employment opportunity and affirmative action, which states in
applicable part,

(©) Appeals by applicants. Any applicant for employment or promotion to a
merit system position may appeal decisions of the Chief Administrative
Officer with respect to their application for appointment or promotion.
Appeals alleging discrimination prohibited by chapter 27,2 “Human
Relations and Civil Liberties,” of this Code, may be filed in the manner
prescribed therein. Appeals alleging that the decisions of the Chief
Administrative Officer were arbitrary and capricious, illegal, based on
political affiliation, failure to follow announced examination and scoring
procedures, or nonmerit factors, may be filed directly with the Merit
System Protection Board.

2 Montgomery County Code, Chapter 27, prohibits discrimination on the bases of race,
color, religious creed, ancestry, national origin, marital status, age, sex, sexual orientation,
disability, genetic status, and family responsibilities.
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Montgomery County Personnel Regulations (MCPR), 2001 (as amended January
18, 2005, July 31, 2007 October 21, 2008, July 20, 2010, July 12, 2011, July 24, 2012, and
December 11, 2012), Section 6, Recruitment and Application Rating Procedures, which states
in applicable part:

6-4. Reference and background investigation requirement; Review of application.

(@ (1) The CAO may establish reference and investigation requirements for
County positions to verify prior work performance, experience, and job-
related personal characteristics of applicants and employees.

(2) The CAO must ensure that all reference checks, background
investigations, and criminal history records checks of employees and
applicants are conducted as required under County, State, and Federal
laws or regulations.

(3) All applicants and employees must comply with established reference and
investigation requirements.

ISSUE

Was the County’s decision to deny Appellant employment arbitrary and capricious,
illegal, or based on political affiliation or other non-merit factors?

ANALYSIS AND CONCLUSIONS

The County has the right to establish the qualifications for a position and conduct
background investigations before finalizing the selection of an applicant for a position. MCPR,
2001, 86-4(a)(1). In the instant case, Appellant received a conditional offer of employment for
the position of Bus Operator that was contingent on “successful clearance of a background
investigation.”

It is undisputed that Appellant’s background investigation shows that he was convicted of
the following misdemeanors: second degree assault in 2010, theft of less than $1,000 in value in
2010, rogue and vagabond in 2010, and possession of controlled dangerous substances in 2008.
County’s Response, Attach. 2, Appellant admitted to being found guilty of the crimes in his
record, but argues that “whatever is in my background check that resulted in the decision to
withdraw the conditional offer was just that, in the past.”

The Board finds the County was reasonable in its actions when it rescinded its
conditional offer of employment to Appellant based on the results of the background
investigation. Given Appellant’s recent criminal convictions for assault and theft, coupled with
the fact that the position in question requires direct interaction with the public, the County must
be allowed to make employment decisions that are in the best interest of public safety. Appellant
has not shown that the County’s decision to deny Appellant employment was arbitrary and
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capricious, illegal, or based on political affiliation or other non-merit factors. Based on the
foregoing, Appellant’s appeal is denied.

ORDER

Based on the foregoing, the Board hereby denies Appellant’s appeal from OHR’s
determination to rescind Appellant’s conditional offer of employment as a Bus Operator.

If any party disagrees with the decision of the Merit System Protection Board, pursuant to
Montgomery County Code, Section 33-15, Judicial review and enforcement, and MCPR, Section
35-18, Appeals to court of MSPB decisions, an appeal may be filed with the Circuit Court for
Montgomery County, Maryland County, Maryland in the manner prescribed under the Maryland
Rules, Chapter 200, Rule 7-202.

For the Board
November 13, 2014

CASE NO. 15-04

FINAL DECISION AND ORDER

This is the Final Decision of the Montgomery County Merit System Protection Board
(Board or MSPB) on Appellant’s appeal challenging the determination by the Police Department
(MCPD or Police Department) not to select him for the position of Public Safety
Communications Specialist [ in MCPD’s Emergency Communications Center. The County
filed its response (County’s Response) to the appeal, which included six attachments.* The
appeal was considered and decided by the Board.

PROCEDURAL HISTORY

After the County filed its response, Appellant requested a month extension to file a reply
to the County’s Response. County’s Motion to Dismiss and Impose Sanctions (County’s Motion
to Dismiss), Attachment (Attach.) 1. The County agreed to the extension. Id.

Appellant then began making a series of requests for documents to various County
employees related to this case. See County’s Motion to Dismiss, Attach. 3. The County chose to

! The County’s attachments were: Attachment (Attach.) 1 — Delegation of Authority
from the Director, Office of Human Resources (OHR) to the Chief of Police for handling the
recruitment and rating process for certain merit positions unique to MCPD; Attach. 2 — Letter to
Appellant from Captain (Capt.), dated 07/23/14, notifying him of his nonselection; Attach. 3 —
Affidavit of Sgt. J.F.; Attach. 4 — Affidavit of Capt.; Attach. 5 — Statement of Charges, dated
09/24/08; Attach. 6 — Memorandum to Appellant from the Chief of Police, dated 10/17/08,
indicating the Statement of Charges is being sent by first class mail and certified mail, with
attached delivery confirmation receipt; and Attach. 7 — Appellant’s resignation from employment
with MCPD, dated 10/19/08.
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treat these as Maryland Public Information Act (MPIA) requests. County’s Motion to Dismiss at
2.

After reviewing Appellant’s instant appeal, as well as his appeals in Cases 15-02, 15-05,
15-06 and 15-07, on October 21, 2014, the Board issued a Show Cause Order, indicating that in
earlier appeals filed by Appellant, it had found it lacked jurisdiction to consider appeals that
allege human rights violations. See, e.g., MSPB Case 14-13 (2014); MSPB Case 14-48.
Appellant was given until October 28, 2014 to respond and show good cause why the Board
should not summarily dismiss this appeal, as well as the others cited above.? Show Cause Order.
Appellant was specifically informed in the Show Cause Order that the Board would not accept
emails. Id.

Notwithstanding the Board’s admonishment that emails were not acceptable, Appellant
continued to email the Board about this case. By email dated November 7, 2014, Appellant
indicated he needed certain documents from the County in order to proceed with his claim. In
this email, Appellant stated he had applied for 50 County jobs and went on to indicate:

| want the records showing that Chief? is a lying dishonest fraud whose supposed
integrity stops at a written contract between the Jew he dislikes and he . . . and
you can be sure as soon as | have the records | am seeking I will be telling
everyone from the Ma[j]or Cities Chiefs Association[][w]here he is
Superintendent, to contacting all of the college-employers of the County
[e]mployees who are protecting this [a]nti[-]Semite and the records he is hiding.
I’m sure the [c]olleges would love to know their adjunct professors are defending
this cheap phony [s]limeball and his anti-Semitic corrupt staff.

Appellant’s Email to Board and A.W., subject: MSPB 15-04, records request.

By email dated November 9, 2014, Appellant contacted the County Executive (with a
copy to the Board) seeking to have Chief Manager and Director of OHR, terminated for
“[f]ostering a [c]ulture of [sic] [c]orruption and [h]atred, [d]isability and [r]eligious
[d]iscrimination, . . .” Appellant’s Email to I.L., subject: Call to Terminate T.M. and J.A. On
November 20, 2014, Appellant sent the Board an email, requesting an indefinite extension to file
his reply to the County’s response. County’s Motion to Dismiss, Attach. 2. By memorandum
dated December 9, 2014, the County opposed an indefinite extension. Id.

By email dated December 8, 2014, Appellant requested that the Board sanction Ms. W
for failing to produce the requested records in this case. By email dated December 22, 2014,
Appellant asked the Board to sanction the County Attorney’s Office and A.W. for refusing to
provide documents requested under the Maryland Public Information Act and to impose
monetary penalties for each day they refuse to produce the documents is seeking.

2 As noted above, the Show Cause Order also included Appellant’s cases 15-02, 15-06,
15-07 and 15-08. Having reviewed the entire record in each of these other cases, the Board has
decided to issue decisions addressing the merits of these other cases.

8 Chief is the head of the County’s Police Department.
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On January 6, 2015, Appellant sent an email to Ms. A.W., with a copy to the Board,
subject: EEO Complaint: Montgomery County Police Anti-Semitism. In the email, Appellant
noted that the Police Department was still refusing to produce records indicating “the
department’s offensive treatment towards me, . . .” Appellant’s Email to Ms. A.W., subject:
EEO Complaint: Montgomery County Police Anti-Semitism.

On January 7, 2015, Appellant sent an email to the Board, indicating it was Appellant’s
Supplement to MSPB 15-04. In this email, Appellant asked the Board to consider: “[W]hether
the Police Department would also try to mislead . . . regardless of whether the Appellant were
Jewish, Black, Hispanic, or Female, for instance. To force the Appellant to seek litigation
regarding public records or disciplinary statistics, just to try to interfere with an MSPB case that
IS ongoing, or to discourage an employee from seeking gainful employment, should be
[t]estament to just how much contempt this County holds for me.” Appellant’s Email to Board,
subject: MPIA request (Memo/Exhibit/Attachment Submission to MSPB 15-04).

On January 13, 2015, the Board denied Appellant’s request for an indefinite extension
and ordered him to file any comments with the Board by January 27, 2015. On January 13,
2015, the County filed a Motion to Dismiss and Impose Sanctions. In its Motion to Dismiss, the
County notes that Appellant failed to respond to the Board’s Show Cause Order. Motion to
Dismiss at 1, 2. Instead, Appellant has focused his efforts in this case on serving the County
with four separate demands for various documents that he believes will prove his case. Id. The
County also seeks to have the Board impose sanctions on Appellant in all cases subject to the
Board’s Show Cause order as well as in MSPB Cases No. 15-14 and 15-15, even though they
were not the subjects of the Show Cause Order. Motion to Dismiss at 3.

APPLICABLE LAWS AND REGULATIONS

Montgomery County Code, Chapter 2-A, Administrative Procedures Act,
Section 2A-2, Applicability, which states in applicable part,

This Chapter governs the following administrative appeals and proceedings and

applies equally when a hearing is conducted by a hearing examiner or another designated
official.

(©) Appeals, grievances and complaints filed pursuant to Chapter 33, as
amended for which hearings are provided or required by that Chapter
before the Montgomery County Merit System Protection Board.

Montgomery County Code, Chapter 2-A, Administrative Procedures Act,
Section 2A-7, Pre-hearing procedures, which states in applicable part,

(b) Discovery. Subject to the provisions of the state public information law:
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1) Any party shall have the right to review at reasonable hours and locations
and to copy at its own expense documents, statements or other
investigative reports or portions thereof pertaining to the charging
document to the extent that they will be relied upon at the hearing or to
question the charging party or agency personnel at reasonable times on
matters relevant to the appeal, provided such discovery is not otherwise
precluded by law.

Montgomery County Code, Chapter 33, Personnel and Human Resources, Section
33-9, Equal employment opportunity and affirmative action, which states in applicable part,

(©) Appeals by applicants. Any applicant for employment or promotion to a merit
system position may appeal decisions of the Chief Administrative Officer with
respect to their application for appointment or promotion. Appeals alleging
discrimination prohibited by chapter 27, “Human Relations and Civil Liberties,”
of this Code,* may be filed in the manner prescribed therein. Appeals alleging
that the decisions of the Chief Administrative Officer were arbitrary and
capricious, illegal, based on political affiliation, failure to follow announced
examination and scoring procedures, or non-merit factors, may be filed directly
with the Merit System Protection Board. . . . .

Montgomery County Personnel Regulation