Office of Legislative Oversight

- &% | MONTGOMERY COUNTY, MARYLAND
' 100 MARYLAND AVENUE, ROCKVILLE, MARYLAND 20850 e 3012ZXREXIX

279-1932

MEMORANDTUM
December 21, 1979
TO: County Council
FROM: Andrew Mansinne, Jr., Director, Office of Legislative Oversight

SUBJECT: Office of Legislative Oversight Review of County Contracts

1. Authority: Council Resolution 9-396, FY 80 Work Program of
the Office of Legislative Oversight (OLO), directed the evaluation by
OLO on a sampling basis of County contracts. This project was in
accordance with the December 14, 1978, Final Report of the County
Council Ad Hoc Committee on Legislative Oversight. Specifically, Final
Report Recommendation #7, stated: 'Use the Office of Legislative
Oversight to evaluate particular contracts on a sampling basis, as a
continuing, low key check on County contracting procedures."

2. Contract Reviewed: The subject of this review was a contract
awarded by the Organization Development and Training Division, Office
of Personnel, with the Center for Procurement Management Studies to
teach a course on Procurement Contract Negotiations.

3. Background: The Final Report of the Ad Hoc Committee on
Legislative Oversight recommended a number of actions relating to
strengthening contracting procedures and training staff in contract
related . operations. Recommendation #4 of that report referred to the
requirement for a strong formal training program in the application of
administrative procedures. The Organization Development and Training
Division had initiated the first training sessions on contract prepara-
tion and administration in early 1977. A second offering relating to
contracts was conducted in late 1977, on writing the scope-of-work
statement.

The most recent courses on contract preparation and administration
were conducted in September 1979, utilizing senior managers of County
government as guest lecturers and instructors. The second course in
this series, conducted in November 1979, was on contract negotiations.
and utilized contract instructors. It is this contract which was
reviewed. (Note: a third course will be conducted early next year on
contract performance and evaluation.)

4. Contract Preparation and Execution: In March 1979, the

Organization Development and Training Division (ODTD) formally solicited '

proposals for a course on negotiations from six contractors. Four responded

Selection was made by ODTD on the basis of experience, subject matter
knowledge, availability, reliability and cost. The contractor selected
was the Center for Procurement Management Studies. Those not selected
were so informed in June 1979.
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The original plan was to conduct the course in FY 79 with funds
programmed in that fiscal year. On April 26, 1979, ODTD requisitioned
the Purchasing Office to encumber $1,500 for "one Contract Negotiations
Workshop to be conducted in June 1979," (See Exhibit A).

During the next two months, negotiations were initiated with the
selected contractor. However, by mid-June it was apparent that
negotiations of the contract with the Center for Procurement Management
Studies would not be completed by the end of the fiscal year. Accord-
ingly, a purchase order was prepared by the Purchasing Office and
forwarded to the Accounting Division, Department of Finance, on June 13,
1979, to encumber $1,500 of FY 79 funds to pay the Center for Procure-
ment Management Studies for a contract negotiations workshop course.
(See Exhibit B.) The Purchasing Office received verification of the
encumbrance by FAM 326-2 report on June 20, 1979, (See Exhibit C).

A contract between Montgomery County Government and the Center
for Procurement Management Studies to conduct a course in procurement
contract negotiations, dated July 27, 1979, was negotiated at a firm
fixed price of §1,850. (See Exhibit D.)

The course was conducted November 7, 8 and 9, 1979, with payment
made on December 3, 1979 utilizing $1,500 in FY 79 funds and §350 in
FY 80 funds. (See Exhibit E.)

6. OLO Evaluation: In my opinion, everyone associated with the
preparation and execution of this contract followed procedures and
instructions (written and oral). Unfortunately, those procedures and
instructions were neither complete nor clear enough to prevent encum-
bering funds in an amount insufficient to the contracted cost of the
service. Both the Charter and County law address this issue:

Section 311 of the Charter provides: ""No expendi-
tures of County funds shall be made or authorized in
excess of the available unencumbered appropriations
therefor."

Chapter 11-B, Montgomery County Code, 1972, as
amended, states: "No notice of award of contract
shall be issued, and no contract shall be valid until
the director of finance or his or her designee certifies
that the unencumbered balance in the appropriation is
sufficient to defray the amount of such contract or the
first year amount of a multi-year contract."”
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On July 27, 1979, when the contract with the Center for Procurement
Management Studies was executed for compensation of $1,850, only $1,500
had been certified encumbered for that contract. The error in not
encumbering sufficient funds can be traced directly to the process of
encumbering funds from one fiscal year to be expended in the subsequent
fiscal year. The Purchasing Office has an internal procedure for
encumbering funds prior to approving an order for goods or services.
That system, described earlier in this report, apparently works when the
purchase request, purchase order and contract approval all occur in the
same fiscal year and/or involve a firm compensation. In this instance,
the process of encumbering the FY 79 funds were in accordance with
internal procedures within the Purchasing Office and the Division of
Accounts. However, when the contract was finally negotiated in July 1979,
(FY 80) there was no proceduresor controls to guarantee that the
previously encumbered FY 79 funds ($1,500) were sufficient to meet the
FY 80 executed contract compensation ($1,850). It must be noted that
on May 23, 1979, the Center for Procurement Management Studies indicated
that they were prepared to provide the negotiations course for '"a total
cost of $1,850" (See Attachment 2 to Exhibit D).

8. Agency Comments: A draft of this report was distributed on
December 4, 1979, to appropriate staff agencies for comments. Oral and
written comments were received from two agencies: the Organizational
Development and Training Division (ODTD) and the Department of Finance.
All comments of the ODTD have been included in this report. The comments
of the Director, Department of Finance are attached at Exhibit F.

9. Conclusions/Recommendations: Encumbering §$1,500 in FY 79
funds for a contract to teach a course on contract negotiations which,
when executed in FY 80, was for $1,850 was in violation of the Charter
and the local purchasing law.

In my opinion, the personnel involved in processing this contract
within the Organization Development and Training Division, the Purchasing
Office and the Accounting Division (Department of Finance) did not
wittingly violate the Charter or the local purchasing law.

This evaluation reveals again that the current County administrative
procedures concerning contracts, especially those relating to professional
service '"mini-contracts," are outdated, incomplete and vague.

The Organization Development and Training Division has responded
positively to the Ad Hoc Committee on Legislative Oversight's report
recommendation (#4) and has instituted valuable training programs to
enhance contract administration in County government.
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It is recommended that the current efforts by the Executive branch
to comply with the recommendations in the Final Report of the Ad Hoc
Committee on Legislative Oversight should be expedited, with emphasis
on writing detailed, complete and clearly understood administrative
procedures.

AM:cls
Attachments: Exhibits A-F

cc: County Executive
Chief Administrative Officer
County Attorney
Director, Department of Finance
Accounting Division
Purchasing Division
Director, Personnel Department
Organization Development and Training Division
Chairperson, Contract Review Committee
Council Staff Director
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July 27, 1979

!z, Dejon R. Maybeorry

Vice lregident

Center for Procurement Mancgement Studies

15108 Fuory Lane ’
Rockville, Maryland 20853

Dewx Lz, Mayberry:

This letter is to confirm the agreewent between the Center for Procurement...-
Marnaremont St;uule.; (Contractor) and the Montromery Cowrhy Government (County)
for a course in "Precurement Conitract Negotiations (Course).”

1. Seope of Scrvicon

The Cortructor w.1ll eonduct a course in I'rocwrexent Contract Nerotiations
ser wpmrc ey 35 Lounty soveriment omployeces: whote Job o renponsibiilitics
Includic wmuh."‘ tivg contructs for {the County govermment.

The Covrze will he eonducted ag descril»d in the Contractor's descriptive

Tropcasid 'f,t,'l"}"" ah #1) as amadicd by the 1e tuer frem Dejon Mayberry Lo Deniis _'

lioler we :; oMoy 24, 1979 (Atuclmernt f2). The wropscal wrd wmending letter
grs horchy :n.ade a port of this agreenent and incorporathed herein by referenca.

Instructors for the Course chall be the three individuals list2d cn page 10
¢ the wrenesel. The County shall be notified no less than one montn prior to
tha pregenict 1oh of %he Courcz of any chancos in the instruction cinfl. Changes
in tbhe instrusticn sty will be subject to County approval. If chanpes are
rot arproven, ihe Couaty will have the option of terinirating this contract

without firancinl obligaticn.

4 1 .
< Tz
R

Contruetor villt corauct the course on three cueccucive doys - VWedneoday,
7, LOTC, Tavrsdzy, November 8, 1979, and Frivcy, Noveaber 9, 1979.
byt noctdicns WILL beprdin ot 9:00 a.um. and ond at 4:30 pom. There will
be wobreclk for lunch ecach day.

. Cource Iociiinm

Tha Conuese will e condiveded ot the Montrcuery County vblic Serrice Training
Aoadomy, LOORT Darne showi 1(:...r1 hoekville, Hurylapd 20650,

*(Note: Attachment #1 is not included with this exhibit.)

Onceation ’Ih'v'\ r-!:--)vm-nf & Trainiug bivicion Peoorne! Oien

Iohhie Sorviee Viomna W vy, L 13 PRI AN ~'uu.u Mol 1ock \nlv Neaviond 207 \'tO . "‘H 2 "’ |eH0

EXHIBIT D




Iy, Comprnaeanlion

Tn conzideration 'or Lhe serviees provide hercing the County will pay
i Contructor o firm firced price of $1,850.00 vibthin Lhirly duays of the cub-
mission of an invoice by Lhe Contractor alber comptetion ol the Course.

H. Contract Coordination

Dennis Misler, Senior Persomnel Spocialist, Personnel Office shall bLe the
Cordract Coordinator.

G.  County Renponoibility

Comuty respennibility is limited to:
a. 7providing approximalely Fifteen porlicipanls for the Co

b. supplying a clascroom for the Cour"~

c. supplying 5 cassette tape recordcrs for use during the Course

7. General Conditions of Agreement

The provisions of the General Conditions of Arrccoment arce herceby mude part
of this arreement and incorporated hercin by refceronce.,

This agreement will take effect only upon opmovel of the Chairperson,
Contrunts Revicw Comuittee, as evidenced below by his signature.

// Yineerely, ///

/ ;L,l'{-A.(’ /.,("\2
Dennds Micler
bGendor Pernonnel Specialist

,/

Approved By:

//c- -t JJ_ 22 o

T Creunivatlion vevelopsent & Training a Contracto
' Division Dejon R. Mayberry
Jerry Foldumn Vice lresident
Center for Procurement
I ﬁl///ﬁ\ , - Management Studies
el (L 5 /z{/(_//
S Porsouncl Diracior

Clinton A. Hilliuxd

Y R gt
oy 4 tﬁA'} £ ,< g et
i ., A e /‘ o
1o rorm and Jopdity LU¢11chbon, Corbracts Review Cormmitine

County Altornzy Liewis Roberta
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ATTACHMENT 2

May 23, 1979
TC: Dennisg Misler
FRCM: De jon Mevberry qﬂﬂ

FE: Negotlstion Course

,...J

Ag Pollow up to our rscent conversaticns, thess alterations
5~ the March 30, 197%, proposal submitted by the Center for
Procurement Veregement 3tudies are supplied. e believe vou

will ind them to he in llne with those rsquirements you

outlined for us, -
1. Center evalnetions deacrihad on rome geven of the proposal
7111 nct be suppliied

2. Price is to be determined on ¢ daily -- rather than
hourly -- hegis, Tech ccurse day will inveclve six hour
olus & one hour lunch period, -
Jiuas _

5. The course will be compressed from the plesnned fo
eight-hour dayQ to threse gix-hour days, Tt is ﬂﬂniciWﬂ ed
that ccopernrtion betwsen your coffice 2nd the Centoar wxll
work to mpte the shorter pro~rsm rf9 effective 2s the longer
veriod., To maximize the time availahle, we undesrstand trat
the fellowins will be done:

£, Only thcse participents ccnsidsred to ne most

epproepriste -~ end most l.kely to nenafit from the

pro-yrerm -=- will b9 selected, '

B. Yo rore then 15 perticlpents will take vert in the

course,

C. Tare recorders will be suprlied by your office for

limited, but specific use in conductling clesg e cis

By these means the Center bslieves 1t can oi'fgy =
substantive rromrsm In & arorter *time perlod snd at less
expense Lo the County. These 2ltera tionsg mave it prssible

to previde the nezotlaticn ccurse for a tctal cost of 135G,
imile this ig the lcwest flaure which we can suggest, we
bellave we cen provide a gstlsfactory lecrning experience
iQVOLV'nK most of theoze slenents described in our March

u; Cpos e ,.. e
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REQUEST FOR PAYMENT

MONTGOMERY COUNTY, MARYLAND

TO: DEPARTMENT OF FINANCE, DIVISION OF ACCOUNTS

Use of this form subject to provisions of Administrative Procedure 2 - 2

Requesting Dept./Agency

Personnel Office, Organization Development & Training Division

Agency Code

2150

Request Payment of the Attached Invoices To:

Total Amount

CENTER FOR PROCUREMENT MANAGEMENT STUPIES 350.00
Items Previously Encumbered:
Invoice No. Encumbrance No. or Call Number No. Amount
Items Not Ereviously Encumbered:
- FY Invoice No. Pseudo Code Project Location Obj. Cdde Amount
80 325944 33 $350.00
Authorized Department Signature Date
]
<>\ \LMAL______—— 11/26/79
Approved/Division of Accounts ‘ Date

LTVYIJITRTTT




MEMORANDUM

December 14, 1979
TO: Andy Mansinne, Director, Office of Legislative Oversight
FROM: A. W. Gault, Director of Ff e

SUBJECT: Office of Legislative Oversight Review of County Contract

This is in response to a memorandum dated December 4, 1979, from the Office
of Legislative Oversight concerning the Finance Department's system for encumbering
contracts, Specifically the memorandum cites a contract that was awarded for
retaining instructors to conduct a series of courses on contract negotiations., The"
service contract was awarded as a direct result of the final report of the Council
Ad Hoc Committee on Legislative Oversight. This report contained a number of
recommendations relating to strengthening contract procedures and training staff in
contract management,

OLO's memorandum correctly points out that the subject contract was programmed
for implementation in FY 79 and funds were provided in the Personnel O0ffice Budget for
that year, Steps were initiated in March, 1979 to negotiate the aforementioned contract
but due to delays, apparently regarding cost, the contract was not consumated until
fiscal year 1979+80. In order to have sufficient funds available to pay for this
contract, $1,500 was encumbered in June 1979 in the name of the ultimate contractor,
In July the formal contract was executed in the amount of $1,850, $350 in excess of
the original encumbrance, The additional $350 was not encumbered against the fiscal
year 80 appropriation. The training courses were conducted on November 7, 8 and 9,
1979, and payment was made on December 3, 1979 in the amount of $1,850. Based on the
processing of the foregoing contract, the OLO arrived at the following conclusions
and recommendations:

1. "'Conclusions/Recommendation: Encumbering $1,500 in FY 79 funds for a
contract to teach a course in contract negotiations which when executed in FY 80 was
for $1,850 was in violation of the Charter and the local purchasing law. In my
opinion, the personnel involved in processing this contract within the organization
of development and training division, Purchasing Office, and the Accounting Division
(Finance Department) did not willingly violate the Charter or the local purchasing law,'

"This evaluation reveals that the current county administrative procedure
concerning contracts, especially those related to professional services, mini=contracts,
are outdated, incomplete and vague."

"It is recommended that the current efforts by the Executive Branch to comply
with the recommendations and the final report of the Ad Hoc Committee on Legislative

Oversight should be expedited with emphasis on writing detailed and complete understood
administrative procedures,"

Following are my observations regarding the conclusion of the OLO draft report,

* Violation of Charter and County Code

The payment of a contract in excess of an encumbrance is not in violation
of the charter or county code. Section 311 of the charter provides ''no expenditure of

TVITIITTHYTM T



Andy Mansinne -2~ December 14, 1979

county funds shall be made or authorized in excess of the available unencumbered
appropriations therefor', At the time the payment to the contractor was made, there
was sufficient unencumbered appropriation in the Personnel Office!s budget to pay the
additional $350 that was not encumbered. The charter refers to the available
unencumbered appropriation as the criterion for making a valid expenditure. In this
case, the Personnel Office appropriation had an unencumbered balance in excess of
$200,000 when the payment to the contractor was made, There seems to be some confusion
on the part of the OLO over the definition of an encumberance and an appropriation.

OLO is apparently of the opinion that an encumherance has the same legal status as an
appropriation under County procurement laws., [t is, pursuant to an informal opinion
of theCounty Attorney's Office, entirely proper to pay an invoice or contract in

excess of an encumberance if there is sufficient unencumbered appropriation available,
As a practical matter, each year hundreds of purchase orders are paid in excess of
encumberances when valid invoices are approved by the departments/agencies. An invoice
can be in excess of the encumberance for many valid reasons, i.e., additional freight
cost, quantity changes, product substitution, etc. The increase in an invoice that is
over the encumbered purchase order is not re=encumbered for the following reasons;

1. The exact amount is known and the total invoice will be processed against
the unencumbered appropriation making the re~=encumberance unnecessary.

2. The invoice represents a valid liability of the County Government and must
‘be paid if there is sufficient unencumbered appropriation.

In conclusion, it would be a costly procedure, without any corresponding
benefit, to process additional encumberences under the foregoing conditions. Again,
for obvious reasons, payrolls, interfund charges (inventories, motor pool, etc.) and
MIS charges are not encumbered.

With respect to the alleged violation of the Montgomery County Code, Chapter 11 B
reads in part that no contract shail be valid until the Director of Finance shall
certify that the unencumbered balance in the appropriation is sufficient to defray the
amount of such contract,

1t is the policy of the Finance Department to notify the department or agency
when there is insufficient unencumbered appropriation to pay a proposed contract or
purchase requisition. Since virtually all contracts and purchase orders are encumbered
within the existing appropriation level there is little value in establishing a costly
and time consuming positive certification system. Under the current system, it can be
assumed by the department/agency that a purchase order or contract is valid (certifica=-
tion of funds) if it is mailed to the vendor or awarded to the contractor.
Accordingly, under this policy the Finance Department assumes full responsibility for
any over expenditure., In my judgement this policy is in full compliance with the
letter and spirit of the County procurement law,

The Current County Administrative Procedures Concerning Encumbering Contracts

[t is the present policy of the Finance Department to encumber all
purchase orders and contracts, The failure to encumber the subject contract in full
was a human error, not a system or procedural problem. The subject contract was uniqus
in that an estimated dollar amount was encumbered prior to the actual negotiation of
the contract cost. |In this regard, virtually all contract costs are negotiated prior
to the time they are encumbered, |f there is any change in the dollar amount of a
contract, the change in cost is reflected in a change order that is encumbered against
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the unencumbered appropriation. Since the subject contract was negotiated after the
encumberance, there was no change order processed that would increase the encumberance.
[t should be noted however, that at the time of the payment of the subject contract
the difference in the contract amount and the encumberance was noted by the Finance
Department!s Accounts Payable staff and approval was received from the Purchasing
Office prior to the actual payment of the contract.

| would also point out that as part of the administrative manual, there are
two procedures which cover County contracts; AP 3=l covers contracts in general, and
AP 3=5 covers professional consultant contracts. As in the case of any administrative
procedure, they need to be the subject of continuing review in order to meet changing
conditions and policies. However, it is my opinion that paragraphs 2.3, 7.4, and 7.5
clearly delineate the responsibility for insuring that sufficient funds are available
to cover the cost of all contracts, mini or otherwise.

In my opinion the existing expenditure controls are more than adequate to
prevent an over expenditure of an appropriation. In support of this statement, it
should be noted that since the installation of the FAMIS financial accounting system
in 1973 there has never been an over expenditure of an appropriation that has not been
detected prior to the time of payment. Obviously, there were times that over expendi-
tures occurred, however, these over expenditures were approved by the Budget Office
prior to payment.
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